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PRIil'ACE. 

•f 

Tins vohuno is praciii'ally a roniinuation of ilia roeenilj coinpileil hy 

me for tbe tiovernmeni ef Iiulia, and is pul>lislus!, iu accordance with a miinber 
suy;i»’(‘stions that I should continue that work hy Iminging the eases up to the 
end of 18851, and after ascertaining from the (lovcrnnieufc oh India that there was 
no ohjeei.ion to iny doing so. After the puhlicatiou of a largo work li\c the 
J)iaest refi'rred tt>, wlu<‘li necessarily took a long time to pass through the press, 
and t'> wliTch it was impractii‘ahlc to add an}’' cases during its jmblication, it 
setunetl to me vmy desirable to publish a supplementaiy work in wlneh the cases 
eotdd, ns far as pi>ssibh\ be brought u]> to date. 

^ ^ J. V. w. 
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The headings and suh-headings under which the oases are arranged are 
printed in this table in capitals, the headings in black type, and the sub-head- 
ings in small capitals. The cross-references are printed in ordinary type. 


Abandonment of Pait of Claim 

ABATEMENT OF SUIT. 

1 Suits 

2 Appeals 
Abkari Act. 

Absence fiom Biitisb India, 
^bwabs. 

ACCOMPLICE. 

ACCOUNT. 

ACCOUNT, SUIT FOR— 

Accounts. 

Accumulations. 

Acknowledgment 

ACQUIESCENCE. 

Acquittal. . 

• Act, 1841-XIX, 

1843— V. 

1846—1. 

ACT, 1847— IX. 

*1847— XX. 

1848 -XVIII. 

18.50-XXI. 

1S52-XI 

1855— XU. 

1856— XV. 

1858' -XXXV. 

ACT, 1868 -XL. 

18.59— XI. 

1859— XIII. 

18.59- XV 
ISGO-XXVII, 

1860— XXVIII. 

1861— V 

1863— XX. 

1864— XX. 

^ 1865 -X. 

1861— XI. 

1805— XV. 


Act, 186.5-XXr 
1866-XXVIIL 
186S-T. 

1869- 1. 

] SCO— IV. 

J 869— XIV. 

1870— VII. 

1870— XXI. 

1871— 1. 
lS71-XXIir. 

1873— X 

1874— 111. 

1874- XIV. ; 

187.5-IX - 

1875- XVII. 

1876- V 

1878— XI. 

1879— 1. 

1879— XVII. 

1879— XXI. 

1880— in. 
ISSl-V 

1881— XXIT. 

1881— xxnr. 

1881— XXVI. 

1882— V. 

1882— XV. 
1882— XXII. 
1884— III 
1886— XVII, 
1857— IX. 

1888— VI 

1888— vir. 
1888— X. 
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ACT OF STATE. 


Adjournment, 

ADMINISTRATION. 


ADMINISTRATION-BOND. 

Administrator, Appointment of — 
Adverse Possession. 
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ADVOCATE. 

Advocate- General, Case certified by — 
Advocj3.te-General, Sanction by— 

Affidavit. 

Affidavit, Affiimecl before Deputy Magistiaie 
Agent. 

Agreement to pay 
Agrienltiuist. 

APPEAL. 

1. Appeal newly given m law 

2 . Acts. 

3. Arbitration. 

4. Bombay Acts. 

Certificate of Administration (Act 

XXVII OF 1860). 

6. Degrees. 

7 Default in Appearance. 

8. Execution of Decree— 

(cE) Question in Execution. 

^ * (/;) Parties to Suits 

9. Ex-parte Cases. 

10. Madras Acts. 

11. N.-W. P. Acts 
12 Orders 

13. Receivers. 

14. Bale in Execution of Decree. 

1.5. Objections by Respondent 

APPEAL m CRIMINAL CASES. 

1. Acquittals, Appeals from— 

2 Acts. 

3. Criminal Procedure Code, 

APPEAL TO PRIVY COUNCIL. 

1. Cases IN w^HiCH Appeal lies. 

2. Practice and Procedure. 

Appearance, Default in— 

APPELLATE COURT. 

1 General Duty op Appellate Courts 

2 Exercise op Powers in various Oases. 

3. Evidence and Additional Evidence on 

Appeal 

4. Rejection or Admission of Evidence 

ADMITTED OR REJECTED BY COURT BELOW— 

( a ) Unstamped Documents 

5. Othe]^ Errors affecting Merits op Suit. 

^ 6. Interference with and power to vary 

ORDER OP LOW^SR COURTS. 

7. Objection taken for first time on 
Appeal— 

(^t) General Cases. 

{ b ) Special Oases. 

Application by person not a party to suit. 

APPROVEES. 

ARBITRATION. 

1. Submission of Award 

2. Remission to Arbitrators. 

3. Awards. 

4. Private Arbitration. 

iOlMSAOT, 1878. 

AKMY ACT, 1881. 


ARREST. - ' , ■ 

j Assam, Law as to pykes in — 

j ASSAM LAND AND REVENUE RB- 

! GULATION (I OP 1886). 

' Assossoi'S, Acquittal without coiiMiItms' — 

I Assignment of Chose in Action 

ATTACHMENT. 

1. Subjects up Attachment — 

Of ) Buildings and House BIntertals. 
(//») Debts 

O ') Joint Family and ‘Beversionary 
Interests 

(j/) Property and Interest in Property 
OF various kinds, 

(r) Salary. 

(/) Trust Property. 

2. Attachment before Judgment 

3. Attachment of Person 

4. Mode of Attachment and Irregulari- 

ties in Attachment. 

5 Alienation during Attachment. 

^ ATTEMPT TO COMMIT OPPBNCE. 
ATTORNEY AND CLIENT. 

Auctioneer. 

“ Auotion-puroh.TRcr.’’ 

Autrefois Acquit. 

Award 

BAIL. 

Bailment. 

Balance Sheet. 

I Banker and Customer. 

BARRISTER. 

Bastardy proceedings, 

BBNAMI TRANSACTIONS. 

1 GenerxIL Cases. 

2 Onus of Proof. 

3. Certified Purchasers. 

Benamidar. 

Benefit Society. 

BBNCtAL ACT, 1868— VIL 

BENGAL ACT, 1871— IX. 

1876-Vn. 

1876— VIIT. 

1878- VII. 

1879— IX. 

18S0-VII. 

1880— TX. 

1881- iir. 

Bengal Civil Courts Act (VI of 1871). 

BENGAL EXCISE ACT (VII of 1878). 

Bengal Regulations— 

1793-VUI. 

' 1793— XLIV. 

1806— XVII. 

1812— V. 

1812-XVm. 
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Bengal Beg alations— tV)// //;<?/ (- y/. 

18 10- IX. 

1819— Yin. 

1822- YJ I. 

1822— XT, 

1828—111. 

BENGAL RENT ACT (BENGAL ACT 
VIII OP 1869). ^ 

BENGAL TENANCY ACT (VIII OP 
1885). 

Befiiotlial. j 

Betting on Rainfall. i 

Bhagdaii Teuuie. ^ 

BIGAMY. I 

Bill of Ex:cliange ! 

BILL OP LADING. j 

BOARD OP EXAMINERS. I 

BOMBAY ABKARI ACT (V OP 1878). j 
BOMBAY ACT, 1862 —V. i 

BOMBAY ACT, 1862— VI. 

1S09-XIY, 

1872— III. i 

• 187.1— Yi. ; 

i 

1870— HI 
1870 — X. 

^ 1878— Y. i 

1879-Y. I 

ISSO— I. 

1S87— IV. 

BonijDay Civil Courts Act (XI Y of I SCO). 

BOMBAY DISTRICT MUNICIPAL ACT 
• (VI OP 1873). 

Bombay Land Revenue Act (Y of 1879). 

BOMBAY MUNICIPAL ACT (III OP 
1872). 

Bombay Regulations — 1 827 — TI. 

1827-Y. 

1827— YIII 
1827— XYIir. 

1827— XXIX. 

BOMBAY REVENUE JURISDICTION 
ACT (X OP 1876). 

BOND. 

Boundary. 

Boundary Act. 

Boundary Mark. 

Bieacli of Contract. 

BURMAH COURTS ACT (XVII OP 
1875). 

Butcher’s License. 

CANTONMENT ACT (III OP 1880). 


CANTOipiBNT MAGISTRATE. 

i •• Ca'ih oa Delivery,” Meaning of — 

I Caste .. 

I CATTLE TRESPASS ACT (I OP 1871). 

Cause of Action 

CERTIFICATE OP ADMINISTRA- ; 
TION. 

1 Certificate under Bombay Regulation 
YIII OF 1827 AND Act XX" of 1841. 

2. Acr XXYII of 18G0 (object or Act. and 
GRANT or Certificate). 
d Eight to sue or execute decree with- 
out CEFaTFICATE. 

4. Issue of, and right to, Certificate. 

5. Nature and form op Certificate. 

G. Procedure. 

7. Cancelment and re-call of Certificate. 

Certificate of Conciliatoi. 

Certificate of Sale. 

CESS. 

CHAMPERTY. 

CHARGE, 

CHARGE TO JURY. 

1. Summing up in general cases. 

2, Misdirection. 

Charitable Trust, Suit relating to. — 

CHEATING. 

CHEATING BY PERSONATION. 

Cheque.” 

Child, Custody of — 

Chota Nagpore Encumbered Estates Acts (YI of 
1876 and V of 1881). 

Citation. 

CIVIL PROCEDURE CODE— 1882. 

I s. 37. 

! ss. 97, 98. 

i ss. 102, 103. 

i s. 103. 

j s. 158. 

I s. 224. 

1 s. 230. 

1 s. 232. 

I s. 244. 

1. Questions in Execution of Decree. 

2. Parties to Suits. 

I s. 257. 

: s. 257 (a). 

I s. 258. 

I s. 316. 

i * s. 544. 

I s. 576. 

1 Civil Procedure Code Amendment Act (YII 
, 1888). • 
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CLAIM TQ ATTACHED PROPERTY. 
COLLECTOR. 

Collis^n, Damage done to ship by— 

aOMMISSION— CRIMINAL CASES. 

Commission Agent. 

Commissioner for taking accounts. 

Companies’ Act (TI of 1882). 

COMPANY. 

1. PoaMATION AKD EEGISTEATIOIT. 

2. Articles op Association and Liability 

OP Shareholders. 

3. Powers, Duties, and Liabilities op 

Directors. 

4. Winding up— 

( a ) General Cases. 

(Z») Duties and Powers op Liquidators. 
(?) Costs and Claims on Assets. 
"Compensation. 

COMPBNS ATION--CRIMINAL CASES. 

1. For Loss or Injury caused by Offence. 

2. To Accused on Dismissal op Complaint. 

COMPLAINANT. 

COMPLAINT, 

1. Institution op Complaint and necessary 

Preliminaries. 

2. Power to reu er to Subordinate Officers. 
8. Withdrawal of Complaint and Obliga- 
tion of Magistrate to hear it. 

4. Dismissal of Complaint— 

(«) Power op, and Preliminaries to, 
Dismissal. 

Compounding Criminal Offence. 

COMPROMISE. 

1. Compromise op Suits under Civil Proce- 

dure Code. 

Conciliator. 

Concubine 

Condition. 

Condition Ptecedent. 

CONFESSION. 

"" 1 Confessions to Magistrate. 

2. Confessions to Police-officers 
Consent. 

Oonsideiation. 

CONTEMPT OF COURT. 

1. Penal Code. 

2. Procedure, 

CONTRACT. 

1. Construction of Contracts, 

2. Alteration of Contracts— 

( a ) Alteration by Party. 

(&) Alteration by Court (Inequitable 
Contracts), 

Breach of Contract. 


CONTRACT ACT (IX OF 1872). 
CONTRIBUTION, SUIT FOR- 

1. Payment of Joint-debt by one Debtor 

2. Joint Wrong -doers. 

Contributory 

CONVERT. 

Conveyance 

Copies of onginal doeunioiTts. 

copyright..^ 

CO-SHARERS. 

I 

I I. General RIGHTS IN Joint Property. 

2. Cultivation of Joint Property. 

3 Erection opBuildings on JointProperty. 

1 Suits by Co sharers with respect to the 

Joint Property— 

( a ) IMiscellaneous Suits 
( h ) Ejectment. 

( c ) Pent. 

COSTS. 

1. Special Cases r 

Account, Suit for— 

Companies’ Act (YI op 1882). 

Defendants 

Delay, 

Error or Jlli stake. 

Government. 

IIeferenck to High Court. 

liESPONDENTS. 

Vendor and Purchaser. 

2 Costs out of Estate. 

COUNSEL. 

‘‘ COURT.” 

COURT FEES ACT (Vll OF 1870). " 

COURT OP WARDS 4CT (BENGAL 
ACT IX OP 1879). 

COVENANT. 

CRIMINAL BREACH OP TRUST. 
CRIMINAL INTIMIDATION. 
CRIMINAL MISAPPROPRIATION. 
CRIMINAL PROCEEDINGS. 

CRIMINAL PROCEDURE CODE (ACT 
X OP 1882). 
s. 45. 
s. 182. 
s. 437. 
s. 476. 
s. 478. 

S. 487. 
s. 488. 
s. 526A. 
s. 551. 

Criminal Procedure Code Amendment Act {III 
of 1884), 
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CRIMINAL TRESPASS.# ^ 

Cruelty.” 

Cl ops. 

Cioss-Decrees. 

CULPABLE HOMICIDE. 

Caiieucy Notes. 

CUSTODY OP CHILDREN. 

CUSTOM. 

DAMAGES. e • 

1. Suits fob Damacies— 

( a ) BBEAcfu OF Contract. 

( h ) Torts. 

2 Measure and Assessment of Damages— 
( a ) Breach of Contract. 

( h ) Torts 

Dancing’ Girls. 

Death, Presumption of— 

DEBTOR AND CREDITOR. 

Debts. 

DECLARATORY DECREE, SUIT | 
POR— j 


1. Requisites for existence of Bjcuit, 

2 Suits concebnij^g Documents 
o Removal of Lien or Attachment. 

♦1. Reversioners. 

.5. Declaration of Title. 

G. Rent and Enhancement of Rent. 

DECREE. ^ 

1. Form of Decree- 

Go General Cases. 

( h ) Bill of Exchange. 

GO BIORTG4GE. 

• GO Nonsuit. 

GO Partition. 

, If) Possession 

2. Construction of Decree— 

GO General Cases. 

(70 Buildings, Erection or Removal of— 
GO Costs. 

Xd ) Instalments 
GO Mesne Profits. 

{/) Mortgage 
( fj ) Possession. 

3. Alteration or Amendment of Decree, 

4. Effect of Decree. 

DEED. 

1. Execution. 

2. Construction 

3. Proof op Genuineness 

4. Rbgtietcation. 

5. Cancellation. 

DBPAMATION. 

DEKKAH AGRICULTURISTS RE- 
LIEF ACT (XVII OP 1879). 

Delay. 

Demurrage. 


xiii 

Deposit 

Depositions. « 

deputy' COMMISSIONER, JURIS- 
DICTION OP— 

Deputy Magistrate, Power of, to administer oati^ 

DETENTION OP ACCUSED BY 
POLICE. 

Detention of Female Child for unlawful purpose. 
Disability to contiact 

DISCHARGE OP ACCUSED. 

Discovery. 

Discretion of Couit. 

DISTRICT JUDGE, JURISDICTION 
OP- 

DIVORCE ACT (IV OP 1869). 

DURESS '' , 

Easement 

Easements’ Act (V' of 1882 ) 

EJECTMENT. 

Endoisement on deed. 

ENDOWMENT. 

Engli'sh Law. 

ENHANCEMENT OP RENT. 

1. Liability to Enhancement— 

{ a ) General Liability. 

( h ) Par'iigular Tenure holders and 
Tenures. 

(O Dependent Talukdirs. 

ESCAPE PROM CUSTODY. 

Escheat. 

ESTOPPEL. 

1. Statements AND Pleadings. 

2. Landlord and Tenant, Denial op Title. 
a. Estoppelby Deeds AND otherDocuments. 

4. Estoppel by Judgment. 

5. Estoppel by Conduct. 

European British Subjecc, 

EVIDENCE— CIVIL OASES. 

1 Decrees J udgments, and Proceedings in " 

FORMER Suits — 

(^0 Generally. 

(^») Unexecuted, Barred, and Ex-parte 
Decrees 

G) Decrees and Proceedings not in- 
ter partes. 

2 Maps 

3. Miscellaneous Documents — 

(«) Books. 

(7>) Pedigree 
G) Petition o 
{ d ) Registers. 

( e ) Signature. 

4. Secondary Evidence— « 

(«) Generally. 
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BVIDENOB— CIVIL OASES— 

4. SBCOiiDAR.Y Evidence— 

( h ) UlTSTAMPED OK UnREGCSTISRED DOCU- 
MENIS. 

• (r) Lost or Destroyed Documents. 

{/) Non-i»roductic^ e#R other causes. 

• ( e ) Copies of Documents 

BVIBBISrOB— CRIMINAL OASES. 

1. Depositions. 

2. Ex AMINATION AND STATEMENTS OF ACCUSED. 
2 Medical Evidence 

4. Previous Convictions. 

5 Statements of Police-officers. 

BVIDENOB, PAROL BVIDENOB. 

1 Value of, in various Cases 
2. Varying or Contradicting written 
Instruments 

EVIDENCE ACT (I OP 1872). 

Examiaatioii for Pleader ship. 

• ExcliaBge. 

Excise. 

Excise Act. 

EXECUTION OP DECREE. 

1. Effect op Repeal of Act pending Suit. 

2. Application for Execution, and powers 

OF Court. 

3. Decree to be executed after Appeal or 

Review. 

4. Decrees under Rent Law 

5. Transfer of Decrees for Execution, and 

POWER OF Court as to Execution out 
op its Jurisdiction. 

0. Mode of Execution— 

Q () Generally, and powers of Offi- 
cers IN Execution 
(&) DeclxAratory Decree. 

(c) Joint Property. 

( d ) Maintenance. 

00 Married Women, 

(/) Mortgage, 

(V) Possession. 

7. Execution by and against Representa- 

tives. 

8. Joint Decree, Execution op and Lia- 

bility UNDER — 

9 Stay^of Execution. 

Executor. 

Extortion. 

Extradition Act (XXI of 1879). 

Factum Valet,” Doctrine of— 

FALSE CHARGE. 

FALSE EVIDENCE. 

1. Generally. 

2 . Contradictory Statements. 

Fiduciary Relationship. 

FINE 

FISHERY, RIGHT OP— 

Foreclosure, 

FOREIGN JUDGMENT, 

-Forest Act. 

Forfeiture. 


FORGERY. ^ 

FRAUD. * 

1, What constitutes Fraud and Proof of 

Fr \ud. 

2, Alleging OR Pleading oniij’s own Fraud. 

3, Effect of Fraud, 

j Further Euqniiy. 

I GAMBLING, 

I General Average, Liability for— 

GENERAL • QLAUSBS CONSOLIDA- 
TION ACT (I OP 1868). 

; GHATWALI TENURE. * 

! Gift. 

I Goods Sold 

, Government, Officer of, Sail to set aside order of— 

; GRANT. 

! 1. Construction of Grants. 

2. Power to Grant. 

Growing Crops. 

GUARANTEE. ^ 

* GUARDIAN. 

1. Appointment 

2 Duties and powers of Guardians. 

3, Ratification, 

HEREDITARY OFB'ICBS ACT (BOM- 
BAY III OP 1874). 

j HIGH COURT, CONSTITUTION OF— 

HIGH COURT, JURISDICTION OP-- 

1. High Court, Bombay— Civil. 

2. High Court, Madras— Criminal. 

I 3. High Court, N.-W. P.— Civil. 

HINDU LAW. 

HINDU LAW— ADOPTION. 

j 1. Authorities on Law of Adoption. 

! 2. Requisites for Adoption— 

( a ) Authority. 

( d ) Ceremonies. • 

3. Who may Adopt. 

4. Who may be Adopted 

5. Second, Simultaneous, and Conditional 

Adoptions. 

G Eb^fect of Adoption. 

7 Evidence of Adoption. 

8. Doctrine op Factum Valet AS regards 
Adoption. 

HINDU LAW— ALIENATION. 

1 Restraint on Alienation 

2. Alienation by Father. 

3, Alienation by Widow— 

[ a ) Alienation op Income and Accubiu- 

LATIONS. 

( h ) Alienation for Legal Necessity or 
WITH consent of Heirs and Re- 
versioners. 

(f) What constitutes Leoal Neoessitv. 
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HINDU LAW— OUSTOIiig 

J. Geneeally. * 

2. Adoption. 

3. Caste. 

4 . Family, Management or— 

5. Impaetibility. 

HINDU LAW— DEBTS. 

HINDU LAW— ENDOWMENT. 

1. Creation op Enj^o^aient. 

2. Succession in Management’. 

3. Dismissal of Manager of Endowment, 

4. Alienation of Endowed Propep/i’y. 

HINDU LAW— FAMILY DWELLING- 
HOUSE. 

HINDU LAW- GIFT. 

1. Requisites for Gift. 

2. Power to make and accept Gifts 

3. Construction of Gifts by Will or Deed. 

HINDU LAW— GUARDIAN. 

HINDU LAW— INHERITANCE. 

1. Authorities on Law of Inhbuitance. 

2. Law governing particular cases. 

3. Special Laws— 

(a) Nambudris 

4. General Rules as to Succession. 

% 5. Special Heirs — 

(a) Males — Aitiliated Son. 

Brother’s Daughter's 
Son. 

Cousin. 

* Daughter s Son's Son. 

Sister's Son. 

Uncle 

(//) Females— General Rules. 

^ Daughter. 

Daughte r-tn-Law. 

^ Sister 

Step-Mother. 

Widow. 

r>. Illegitimate Children 

7. Impartible Propehty. 

8. cReligious Persons. 

9. Divesting oi^ Exclusion from and For- 

feiture op iNHERIfANCE — 

(//) Outcasts. 

HINDU LAW— JOINT FAMILY. 

1. Presumi^tion and onus of proof as to 

Joint Family— 

(^0 Generally. 

(&) Evidence op Separation. 

2. Nature of, and Interest in. Property— 

(a) Ancestral Property. 

(D) Acquired Property. 

3. NxVturb of Joint Family. 

4. Powers of Alienation by Members— 

(a) Manager. 

(&) Father. 

(e) Other Members. 

6. Sale of Joint Family Property in exe- 

cution OF Degree and Eights or Pur- 
chasers. 


1 HINDU LAW- MAINTENANCE. 

1 1 . Eight to Maintenance— • 

I 00 Concubine. 

■' ( h ) Sister-in-Law. 

1 00 Son. • 

I (d) Sons Wido4v. 

GO Widow. • 

i HINDU LAW- MARRIAGE. 

1. Eight to give in Marriage, and Co^’SENT. 

2. Betrothal 

, 3. Ceremonies. 

, 4. Validity or otherwise of Marriage. 

I HINDU LAW— PARTITION. 

I 1. Requisites for Partition. 

2. Property liable (or otherwise) to Par- 

1 TITION, 

' 3 Partition of portion of Property. 

, 4. Right to Partition — 

, 00 Generally. * 

; (fj) Illegitimate Children. 

G) Widow'. 

5. Shares on Partition- 
Go Mother 

' Agreements not to Partition, and re- 
straint ON Partition 

HINDU LAW— PRESUMPTION OF 
DEATH. 

HINDU LAW— RBYBRSIONBRS. 

1. Powers op Reversioners to restrain 

' w'aste and set aside alienations 

2. Conveyance by whdow with Eevbr- 

SIONER’S CONSENT. 

I HINDU LAW— STRIDHAN. 

HINDU LAW— USURY. 

HINDU LAW— WIDOW. 

1. Interest in Estate or Husband— 

GO By Inheritance. 

GO By Deed, Gift or Will. 

2. Pow'ER OF Widow'— 

GO Bower or disposition or aliena- 

I TION 

: 3, Decrees against Widow', as represent- 

ing THE Estate, or Personally. 

' 4 Disqualification— 

GO Re-marriage. 

HINDU LAW— WILL. 

1 . Pow'ER or Disposition— 

(a) Disherison. 

2. Nuncupative Wills. 

3. Testamentary Instruments. 

4. Construction of Wills— 

, (a) Special Cases op Construction. 

Adoption. 

Charitable Bequests. 

Joint Tenancy. 

Life Estate 
Gift to a class. 

; Successive Interests, Bequest of* 

“Maharani Sahiba,*’ Meaning of— 
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HINDU ^.AW— WILL --eotitimicd, 

{( i ) Special Cakes ok Const if 
Best DU ARY Estate 

* IlESTRlCIIONS ON BEQUEST, 

Direction opbe^vtimc as Cift 
IKnclu Widow. 

IIiiulu Wills Acb (XXI o£ 1870). 

HOLIDAY. 

Ilouse-brealcing by nigbi. 

HUNDI. 

HURT. 

HUSBAND AND WIFE. 

Illegitimacy, Proof of— 

Illegitimate Ohildicn. 

Immoveable Piopcrty. 

Imprisonment. 

Improvements. 

Inani. * 

fnam*Commissioner. 

Indian Councils Act (21 Sc 25 Vic., c G7). 

Infant. 

INFORMATION OF COMMISSION OF 
OFFENCE. 

Inberitance. 

INJUNCTION. 

]. Under Civil Procedure Code 
2. Special Oases. 

(«.) Breach of Ac4Reement. 

( h ) Intrusion upon office 
(6*) Obstruction to Bighis op Property. 
Inquiry, Judical or Administrative — 

INSANITY. 

INSOLVENCY. 

1. Insolvent Debtors under Civil Pro- 
cedure Code. 

INSOLVENT ACT (11 AND 12 VICT, 

0 . 21 ), 

INSPECTION OF DOCUMENTS— 

CIVIL OASES. 

INSPECTION OF DOCUMENTS— 

^ CRIMINAL OASES. 

Instalments, Money payable by— 

INSULT. 

insurance— MARINE INSURANCE. 

interest. 

1. Miscellaneous Gases— 

( a ) Arrears of Bent. 

2. Omission to Stipulate for, or Stipu- 

lated TIME EXPIRED— 

{a) Contracts 

3. Stipulations amounting to penalties or 

OTHERWISE. 

Interrogatories. 

I Irregularity. 

Irregularity in Civil case. 

Irr^ularity in Criminal case. 


ISSUES, t • 

1 Framin<( and Settlement of Ikkues. 

2 Fresh or additional Issues. 

Jettison . 

Jews. 

Jh.Tiisi and Morar Act (XVIT of 188(5) 

JOINDER OF CAUSES OF ACTION. 

JOINDER OF CHARGES. 

Joint Tenancy.^ 

Judge. • 

JUDGMENT. • 

1. CiMiL Cases — 

( a ) Form and Contents of JudgxMent. 

2. Criminal Oases. 

Judgment-debtor. 

‘•Judicial Officer.” 

J udicial Notice. 

Judicial Proceeding. 

Jiinglebuii Tenure. 

JURISDICTION. 

1. Question of Jurisdiction-^ 

( a ) Generally. 

( b ) When it may be raised. 

(e) Consent of Parties and Waiver of 
Jurisdiction. 

2. Causes of Jurisdiction— 

Qi ) Carrying on Business or workinct 
for gain. 

( h ) Cause of action 

JURISDICTION OF CIVIL COURT. 

1. Caste. 

2 Customary Payments 

3. Magistrate's orders, Interference 

with— 

4 Offices, Right to— 

5. POTTAHS. 

0. Public ways, Obstruction of— 

7. Rent and Revenue Suits— 

(^0 Bombay. 

(b) North-West Provinces. 

(r) OUDH 

8. Revenue Courts— 

( a ) Partition.. 

lb) Orders op Revenue Courts. 

9. Statutory Powers, Persons with — 

JURISDICTION OF CRIMINAL COURT. 

1. General Jurisdiction. 

2 European British Subjects. 

3. Offences committed only partly in one 
district— 

( a ) Criminal Breach of Contract. 

(b) Criminal Berach of Trust. 

(6*) Bacoity. 

JURISDICTION OF EBVBNUK COURT. 

1. N.-W. P. Rent and Revenue Oases. 

2. OuDH Rent and Revenue Oases. 

July, Tiial by — 

J ustiees of tbe Peace. 

Kabuliat, Agreement to give— 

KARNAM, OFFICE OP— 
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KHOJA MAHOMBDANa • 

KHOTI TENURE. 

Laches. 

LAND ACQUISITION ACT (X OP 1870). 
LAND RBOISTRATION ACT (BEN- 
GAL ACT VII OP 1876). 

LANDLORD AND TENANT. 

1. Constitution oe^Relation*— 

( a ) Acknowledgment oi| Tenancy by 
Receipt op Rent •&g. 

2, Liability foe Rent. 

3 Nature oi^ Tenancy. 

4. Alterations of Conditions of Tenancy— 

( a ) Change of Cultivation or iSTATURE 
OF Land. 

5. Transfer by Tenant. 

6 Property in Trees planted on Land. 

7. Forfeiture— 

( a ) Breach of Conditions. 

( b ) Denial of Title 

8. Abandonment or Relinquishment of 

Tenure. 

9. Surrendsr. 

10 Ejectment — 

( a ) Generally. 

( b ) Notice to Quit. 

11. Compensation for Improvements^ &c , 
ON Land. 

feASB. 

1 Construction. 

Legacy. 

LEGAL PRAOTmONERS ACT (XVIII 
OP 1879). 

Legislature, Power of— ■ 

LETTERS OP ADMINISTRATION. 
LETTERS PATENT, HIGH COURT. 
LETTERS PATENT, HIGH COURT, 
* N.-W. P. 

Libel. 

Liberty to apply. 

License, Breach of Conditions of — 

License to quarry. 

License to use Land of another. Revocation of — 
Licensee. 

LIEN. 

Light and Air, 

Limitation 

Limitation Act (XIV of 1859) 

LIMITATION ACT (XV OP 1877). 

LIS PENDENS. 

Loan. 

LUNATIC. 

MADRAS ABEARI ACT (MADRAS 
ACT I OF 1886). 

Madras Act, 1864 — II 
MADRAS ACT, 1865— VII. 

Madras Act, 1865- Till. 

1869— III. 


Madras Act, 1873— III. 

. 1878— T. 

1882— V. 

1884—1 
1884— IT, 

1886— 1. * 

MADRAS BOAT RULES. 

MADRAS BOUISTDARY ACT (XXVIII 
OP 1860). 

MADRAS CIVIL COURTS ACT (MAD- 
RAS ACT III OP 1873). 

MADRAS DISTRICT MUNICIPALI- 
TIES ACT (MADRAS ACT IV OP 
1884). 

MADRAS FOREST ACT (MADRAS 
ACT V OP 1882). 

MADRAS MUNICIPAL ACT (MADRAS 
ACT V OP 1878). 

MADRAS MUNICIPAL ACT (MADRAS 
ACT I OP 1884). 

Madias Regulation — 

1802— X2T, s. II. 

MADRAS REGULATION, 1802— XXIX. 

Madras Regulation — 

1804— V. 1816— IV. 

1831-X. 

MADRAS RENT RECOVERY ACT 
(MADRAS ACT VIII OP 1865). 
MADRAS REVENUE RECOVERY 
AOT (MADRAS ACT II OP 1864). 

MAGISTRATE, JURISDICTION OP— 

1 Powers op Magistrates. 

2. OOMIUTMENT TO SfiSSlOifS COUET. 

3. Spbcial Acts 

Bombay Land Revenue Act 
(Bombay Act V op 1879) 

Mahoinedau Law. 

MAHOMEDAN LAW — ACKNOW- 
LEDGMENT. 

MAHOMEDAN LAW— OUSTOBf. 
MAHOMEDAN LAW— DIVORCE. , 

MAHOMEDAN LAW— DOWER. 
MAHOMEDAN LAW— ENDOWMENT. 

^ MAHOMEDAN LAW— GIFT. 

I 1 Validity 

MAHOMEDAN LAW— GUARDIAN. 

MAHOMEDAN LAW— PRE-EMPTION. 

1. Eight of Pee-emptioh — 

( a ) Co-Shakers. 

(d) Waiver of Eight, or Ebfusal to Pur- 
chase. 

2. Pre-emption as to portion of Property. 

3. Ceremonies. 

Mahomedan Law — Will. • 

Maintenance. 
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MAINTBMANCB, OBDBR OF CBXMI- 
NAL COURT AS TO. 

MAJORITY ACT (IX OF 1867.) 
MALABAR LAW— DEBTS 
MALABAR LAW— ENDOWMENT. 
IViALABAR LAW— INHERITANCE. 
MALABAR LAW-JOINT FAMILY. 
MALABAR LAW— MAINTENANCE. 
MALABAR LAW— MORTGAOE, 
MALABAR LAW— WILL. 

Malioe. 

MALICIOUS PROSECUTION. 

MalikaBa, 

. MAMLATDAR’S COURTS ACT (BOM- 
BAY ACT III OF 1876. 

MANAGEMENT OF ESTATE BY 
COURT. 

Manager, Application for — 

Maikefc. 

Marriage. 

MARRIED WOMEN’S PROPERTY 
ACT (III OF 1874). 

MAXIM. 

Measurement of Land. 

Medal, taking pawn of, from Soldier. 

Mercantile usage. 

MERCHANT SHIPPING ACT 1864, 
17 AND IS YIOT., 0. 104. 

MERGER. 

MESNE PROFITS. 

1. Right to,andLia.btlitvfor,Mesn'rPropits. 

2. Assessment in Execution and Suits for 

Mesne Profits. 

3. Mode op Assessment and Calcuuation, 
Military decoration, taking pawn of, from Soldiei 

MINOR; 

1, Liability of Minor on Contracts 

2, Right to enforce Contracts. 

3. Representation of Minor in Suits. 

4. Oases under Bombay Minors’ Act {XX of 

1864), 

MiscMef 

Misdirection, 

MISJOINDER. 

Misrepresentation. 

Mistake in law. 

MisWpe, Potta granted by — 

MONEY HAD AND RECEIVED. 

Money, Suits for — 

Money wrongly paid out of Court, Refund of— 
'^Mooktear, Dimisaal 
Mookfcear, functions of— 


MORTGAGE. 

1. Form of Mortgage. 

2. Construction. 

3 Possession under Mortgage. 

4 Power of Sale. 

6 Sale or Mortgaged Propertt— 

(//) Rights of Mortgagees 

(?;) Money-decrees on Mortgages. 

( c ) Purchasers 
C Marshalling. • 

7. Redempthon— 

( a ) Right W Redemption. 

[ h ) Redemption OF Portion of Property. 
{ e } Redemption otiierwTse than on Ex- 
piry OP TERM. 

{( I ) Mode op Redemption and Liability 
TO Foreclosure, 

8. Foreclosure— 

( a ) Right of Foreclosure 
(&) Demand AND Notice of Foreclosure. 
Moveable Pioperfcy. 

MULTIPARIOUSNB SS. 

MUNSIF, JURISDICTION OP— 

Mutual Accounts . 

NAWAB OF SURAT. 

Nazir. 

NEGLIGENCE. 

Negotiable Instruments Act (XXVI of 1881), * 

Noith-Westem Provinces Land Revenue Act 
(XIX of 1873) 

North-Western Provinces Rent Act (XII of 1881). 
Notice. • 

NUISANCE. 

1. Under Criminal Procedure Code. 

2. Public Nuisance under Penal Code. 
Oath, Power to administer— 

OATHS ACT (X OP 1878.) 

Obstruction to Navigation. 

OFFENCE RELATING TO DOCU- 
MENTS. 

Officer of Government, Suit to set aside order of — 
Officers, Dismissal of'*— 

Official Assignee. 

OFFICIAL TRUSTEE. 

ONUS PROBANDI. 

1. Bailments. 

2. Claims to Attached Property. 

3. Documents relating to Loans. Fxecu- 

TION op, and consideration FOR, AND 
CASES OF Money lent. 

4. Hindu Law— 

{ a ) Alienation. 

6, Landlord and Tenant. 

6. Limitation and Adverse Possession. 

7. Partition. 

8. Possession and Proof of Title. 

I 9. Pre-emption. 

I f Arrears of Revenue 

‘ 11. Sale in Execution of Decree, * 
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Order tor issue of notice under *s 4 of Civil 
Piocedure Code 

Older granting leave to appeal to Piivy Council. 
Order of Special Judge as to settlement of rents. 
Oi*der refusing leave to appeal ui forma pawjjeris^ 

OUDB BSTATBS ACT (I OF 1869). 

Oude Land Revenue Act (XYII of 1876). 

Oude Rent Act (XIX of 1868). 

Oude Sub Settlement A<ffc (XXVI of 1866), 
Ownership. ^ 

PARDANASHIN WOMBlf. 

PARDON. 

PARSIS. 

PARTIES. 

1. Parties to Suits— 

{a) Benamidaes. 

{h) Executors. 

(<-') Governmeitt. 

{d) Husband and Wife. 

{e) Joint Family 

(/) Landlord and Tenant. 

{ g ) Mortoag-es, Suits concerning— 

(70 Partnerships, Suits concerning— 
(i) Rent Suits, and Intervenors in 
such Suits. 

Q) Reversioners. 

^ ( k ) Trusts, Suits relating to — 

2. Suits by some of a class as represen- 

tatives OF CLASS. 

3 Adding parties to Suits— 

(rtj) Plaintiffs. 

(7>) DefjSndants. 

(f) Appellants. 

{d) Respondents. 

4. Substitution of parties— 

(a) Plaintiffs. 

{h) Judgment-debtors. 

(c) Respondeijts. 

PARTITION. 

1 Form of Partition. 

2 Right to Partition. 

ia) Partition of portion of Property. 

3. Jurisdiction of Civil Court in Suits 

respecting Partition* 

4. Mode of effecting Partition. 

5. Effect op Partition. 

6. Miscellaneous CASES, 

PARTNERSHIP. 

PATENT. 

PAUPER SUIT. 

Pawnee of medal or military decoration. 

Ptijment into Court. 

Pedigree, 

PENAL CODE (ACT XLV OF 1860). 

Penalty. 

Pensions, Contract for, by sovereign powers. 

PENSIONS ACT (XXII OF 1871), 
Personating Public Servant. 

Petition. 
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PLAINT. ^ 

1. Form and Contents of Plaint— 

( a ) Frame op Suits generally. . 

(7>) Defendants. 

(c) Special cIsbs*. 

2. Verification and Signature. 

3. Amendment of Plaint, 

4. Return of Plaint 

6. Rejection of Plaint. 

PLEADER. 

1. Appointment and Appearance. 

2. Authority to bind Client, 

3. Remuneration 

4. Privileges op Pleaders. 

6. Purchase by Pleaders at Sale in Exe- 
cution op Decree, 

Pleadership Examination. 

Pleadings. 

POLICE ACT (V OF 1861). 

Police Diaries. 

POLICE IHQUIRIT. 

Police-Ofdcer, Obstruction to— 

Policy. 

POSSESSION. 

1. Evidence of Title. 

2. Adverse Possession. 

POSSESSION, ORDER OF CRIMINAL 
COURT AS TO— 

1. Cases WHICH Magistrate may decide as 

TO Possession. 

2. Decision of Magistrate AS to Possession, 

3. Disputes as to eight of way, water, &c,, 

Power of Attorney. 

PRACTICE, 

1. Civil Cases— 

(u) Commissioner for taking Accounts. 
(Z>) Counsel. 

(c) Fund in Court 

{ d ) Inspection and production of 
Documents. 

((?) INTBIIROGA.TORIES. 

If ) Leave to Sue or Defend 

(0) Letters of administration. 

(/^) Next friend. 

(d Objections. 

(1) Pleader, Appearance of— 

(//) Remand. 

(7) Security for costs. 

2. Criminal Oases. 

PRE-EMPTION. 

1. Right op Pre-emption 

2. Construction of Wajib-ul-urz. 

3. Purchase-money. 

4 Loss OR Waiver of Right. 

PRESCRIPTION. 

1. Basements— 

( a ) Houses and other buildings, 

{h) Privacy. 

(V) Light and air. 

{ d ) Right to water. 
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RBGISTHAR^ OF HIGH CofjRT, 
AUTHORITY OF— 

Registiar, Siilo by — 

Rcgistiation. 


XX 

Presumption, Rebuttal of — 

Previous Conviction. < 

Ptimogeniture. 

PRINCIPAL AND AGENT. 

• L Liability of Principal 

PRINCIPAL AND SURETY. 

1. Liability of Surety. 

2. Di sen A ROE OF Surety. 

Piivacy. 

PRIVATE DEFENCE, RIGHT OP- 
PRIVILEGED COMMUNICATION. 
PRIVY COUNCIL, PRACTICE OP— 

1. Admission TO Practice 

2. Death of party on Record 

3. Stay of Proceedings in India pending 

Appeal. , 

4. Questions op facts. 

* 5. Concurrent Judgments on facts. 

6. Re-hearing. 

7. Costs. 

PROBATE. 

1. Jurisdiction of District Courts. 

2. Opposition to, and Revocation of, Grant, 

3. Effect of Probate, 

Probate Act (V of 1881 ). 

PRODUCTION OP DOCUMENTS. 

PROMISSORY NOTE. 

1. Assignment op, and Suits on Promissory 
Note. 

PUBLIC DEMANDS RECOVERY ACT 
■ (BENGAL ACT VII OP 1880). 

PUBLIC HEALTH, OPPBNOE AP- 
PBCTING— 

Public Office. 

Public Policy, 

Public Servant, Obstruction to — 

Purchase-money 

Purchaser from Hindu Widow, 

Quarrying*. 

Ratification. 

Receipt^ 

Receipts for rent. 

RECEIVER. 

RECOGNIZANCE TO KEEP PEACE. 

1. Magistrate WITH Powers op Appellate 
Court. 

2 Likelihood of Breach of Peace and 
Evidence. 

Record of rights, Publication of — 

Redemption, Right of — 

Redemption, Suit for— 

RBPBRBNCB TO HIGH COURT- 
CIVIL OASES. 

REFERENCE TO HIGH COURT— 
^ CRIMINAL GASES 

Reformatory Schools Act (V of 1876). 


REGISTRATION ACT (III OF 1877). 

Regulations made under Stat. 33 Viet., c 3. 
1872-1II. 

1886 — 1 . ^ 

Re-heaiii)g. • 

Release, Deed 

RELIEF. • 

RELIGION, OFFENCES RELATING 
TO— 

RELIGIOUS COMMUNITY. 

Religions Institutions. 

RELINQUISHMENT OP, OR OMIS- 
SION TO SUE FOR, PORTION OF 
CLAIM. 

REMAND. 

1. Power of Remand. 

2. Ground for Remand. 

3. Procedure on Remand. 

4. Oases op appeal afier Remand. ^ 
Re-mairiage, Effect of — 

Rent, Assessment of, for taxing purposes. 

Rent, Non-payment of — 

Rent, Suit for uiieais of — ^ 

REPRESENTATIVE OP DECEASED 
PERSON. 

Re-sale. 

RESISTANCE OR OBSTRUCTION TO 
EXECUTION OF DECREE. 

RES JUDICATA. 

1. Estoppel BY Judgment. 

2 . Adjudications 

3. Judgments on technical objections. 

4. Orders in Esjecution of Decree 

5 . Causes op Action. 

6 Matters in Issue. 

7. Parties— 

(dj) Same parties or their represen- 
tatives. 

(&) Co-deitendants. 

8. Competent Court— 

(«) General Cases, 

{b) Revenue Courts. 

9. Refusal of Relief. 

Res Nullius 
Respondents. 

Restitution of Conjugal Rights. 

Restitution of Property, Order for — 

RESUMPTION. 

Resumption Chittas. 

Revel sioners. 
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REVIEW. « • 

1, Ordeks subject to Ebvibw. 

2. Power to Review. 

5. Review BY Judge OTHER than Judge in 

ORIGINAL CASE 

4. Ground for Review. 

0. Procedure on rb-hbaring of case. 

6 Criminal cases. 

Revision —Civil cases. ^ 

EBVISION--CRIIII]SrAL OASES. 

1 General Rules for exer(?ise of Power, 

2. Acquittals. 

3. Verdict of^ury and Misdirection. 

4. ^ Miscellaneous cases. 

Revivor, Substitution of Parties on — 

RIGHT OP APPEAI*. 

BIGHT OP OOCUPANOY. 

1. Acquisition of Right — 

( a ) Persons by whom Right may be 

acquired. 

( b ) Subjects of Acquisition. 

(<?) Mod^of Acquisition. 

2 Loss OR Forfeiture op Right. 

3. Transfer of Right. 

BIGHT OP BBPLY. 

BIGHT OP SUIT. 

1. Interest to support Right. 

2. Survival of Right. 

3. Caste questions. 

4 Charities, 

6 COMPENSfiTION. 

6. Contracts and Agreements. 

7. Costs. 

8. Decrees, Suits on— 

9. Easements. 

10. Execution of Decree, 

11. Fresh Suits. 

'•12. Landlord an]5 Tenant, Suits concern- 
ing— 

13. Municipal Officers, Suits against— 

14. Obstruction to public way. 

16. Office or Emoluments, 

16. Official assignee. 

17. Possession, Suits for-^ 

18. Public or Private Rights. 

19. Sale in Execution op Decree. 

20. Subscription. 

21 Tax. 

22. Witness. 

Right of way, 

BIGHT TO BEGIN. 

BIGHT TO USB OP WATBB. 

BIOTING. 

ROAD OESS ACT (BENGAL ACT IX 
OP 1880). 

BULBS MADE UNDER ACTS. 

RULES OP HIGH OOUBT, BOMBAY, 

Rules of High Oouit, Calcutta. 


RULES OP HIGH COURT, N -W. F, 

Rules of Pri-ry Council. 

Salary. 

SALE BY AUCTION. 

SALE POB ARREARS OP REVENUE.* 

1. Madras Act VIII op 1865. 

2. Setting aside Sale— 

( a ) Irregularity. 

( b ) Other grounds. 

SALE POR ARREARS OP REVENUE. 

1. Protected Tenures. 

2. Incumbrances— 

( a ) Act XI of 1865. 

3. Deposit to stay Sale. 

4. Setting aside Sale— 

(a) Irregularity* 

(b) Other grounds , 

SALE IN EXECUTION OP DECREE. 

1 Place of Sale. 

2. Stay op Sale. 

3, Purchasers, Rights op— 

4 Joint Property. 

5 Mortgaged Property. 

6. Decrees against Representatives. 

7 Ee-sales. 

8, Purchasers, Title of— 

( a ) Certificates of Sale. 

9. Distribution op Sale-Proceeds. 

10. Invalid Sales— 

( a ) Fraud. 

( b ) Decree afterwards Reversed. 

(( f ) Decree satisfied but not certified 

TO Court. 

( d ) Want op Saleable Interest. 

( e ) Want of Jurisdiction, 

11, Setting aside Sale — 

( a ) Irregularity— GtEneral cases. 

Substantial Injury. 

( e ) Rights of Purchasers— Recovery 
OP Purchase-money. 

Sale of goods, Agreement relating to — 

Sale of goods by description. 

Sanad. 

SANCTION TO PROSECUTION.'' 

1. Application fob, and Grant of, Sanction 

2 Where Sanction is necessary. 

3. Notice op Sanction. 

4. Nature, form, and sufficiency op Sanc- 

tion. 

6. Power to grant Sanction. 

6. Revocation of Sanction. 

7. Non-compliance with Sanction, 

Sanction to sue. 

Scheduled Districts Act (XIV of 1874). 

SECURITY POR COSTS. 

1, Suits. 

2. Appeals. 

SECURITY FOR GOOD BEHAVIOUR. 
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I SPBOIAL OR SECOND APPEAL - 


^ xxii 

SENTENCE. 

1. Cumulative Sentences. 

2. IMPIIISONMENT— 

( a ) Generally. 

(Z>) IMFBTSONMENT IN DEFAULT OF FiNK. 

^ ,S, Sentence after ntEvious conviction. 

4. Whipping. 

Seivice of process. 

SERVICE OP SUMMONS. 

Sessions Jtidg'e, Jurisdiction of — 

SESSIONS JUDGE, POWER OP— 

SET-OPP. 

1, Set-off allowed. 

2. Cross-decrees. 

SETTLEMENT. 

1. Miscellaneous cases. 

' SETTLEMENT-OPPICBR. 

Ship, Loss of — 

SHIPPING LAW. 

Slander. 

SLAVERY. 

SMALL CAUSE COURT, MOPUSSIL. 

1. Jurisdiction— 

(a) Army Act. 

(5) Contract. 

(V) Contribution. 

{ d ) Damages. 

(fi) Maintenance. 

(/) Marriage. 

( g ) Mortgage. 

(k Moveable Property. 

(^) Purchase-money. 

( J ) Rent 

(A) Title, Question of— 

SMALL CAUSE COURT, PRESI- 
DENCY TOWNS. 

1. Jurisdiction 

(//} General cases. 

(6) Maintenance, Suit for— 

(ef Trover. 

r 2. Practice AND Procedure — 

{ a } Reference to High Court. 

(&) Re-hearing, 

SOLDIER, 

SONTHAL PBRGUNNAHS SETTLE- 
MENT REGULATION (III OP 1872) 

SPBOIAL OR SECOND APPEAL. 

1. Orders subject to Appeal. 

2, Small Cause Court Suits— 

( a ) General cases. 

{&) Contract. 

{ e ) Damages. 

( d ) Mortgage. 

^ (0 Title, Question of— 


contimied, 

3, Grounds of Appeal— 

{( i ) Questions of fact. 

4. Other errors of Law or PROCEimnE— 

{( t ) Parties. 

5 Procedure en Special Appeal 
Special Judge, Order of — 

SPBOIPIC PERFORMANCE. 

4. Generai* cases. 

2. Specific PftRF0E]\iAN0E allowed. 

3. Specific Peupormance not allowed. 

SPBOIPIC RELIEF AOT" (I OP 1877). 

“ Spirituous Liquor,” 

STAMP ACT (I OF 1879). 

Statute. 

32 Hon. Vin. c. 34. 

13 Bhz. 0. 5. 

2 and 3 Will. IV, c. 71. 

16 and 10 Viet , c. 82. 

17 and 18 Vict., o. 10 L 
21 and 22 Viot , o. 27. 

21 and 22 Viot.,c. 106. 

21 and 26 Vict., c. 07. 

24 and 26 Vict , c. 101, s. 7. 

24 and 26 Vict., c. 104, s. 15. 

28 and 29 Vict., c. 17. 

32 and 33 Viot , c 98. s. 1. 

STATUTES, CONSTRUCTION OF— 

Stay of Execution. 

STAY OP PROOEBBINGSr 

STOLEN PROPERTY. 

1. Offences RELATING to— 

2. Disposal of, by the Court. 

SUBORDINATE JUDGE, JURISDIC- 
^ TION OF— 

Subscription. 

SUCCESSION ACT (X OP 1865). 

Sudras. 

Sunderbund Estate. 

SUMMA.EY TRIALS. 

SUPERINTENDENCE OP HIGH 
COURT. 

1 . Charter Act, 24 and 25 Vict. c., 101, s. 15— 

0?) Civil cases. 

( h ) Criminal gases. 

2. Civil Procedure code, s. 023. 

SURETY. 

1. Xn\nTLiTY of Surety. 

2 Enforcement of Security. 

Sun end 01 of leabe. 

Survivoisbip. 

Taluqdar. 

Tank, Right of repairing-— 

» Tari.” 

Tax, Money paid for— 

Tax on buildings. 

Tenancy in common— 
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TBMWT. * ^ 

TITLE. 

1. Evidekcb and Fboof of Title. 

Title-deeds. 

1’oils, Suits for, paid in excess. 

Tort. 

TRANSPEB OP CIVIL CASE. 

1 General cases, 

2. Ground for Tra%"sfer. 

Transfer of Criminal case 

TRAHSPSR OP PROPBETTY. 

TRANSPBR €)P PROPERTY ACT (IV 
OP 1882), 

Transfer of Tenure. 

TREATY, CONfSTRUOTIOH OP, 

Trespass. 

Trees, Suit for removal of — 

Trover. 

TRUST, 

Trustee, Assig-nee of — 

Trustee, Suit for removal of — 

TRUSTEES* AND MORTGAGEES 
ACT (XXVIII OP 1866.) 

Undue Influence. 

UNLAWPUL ASSEMBLY. 

USER. 

VALUATION OP SUIT. 

1. Suits. 

2. Appeals. 

VARIANCE BETWEEN PLEADING 
AND PROOP. 

1. General cases. 

2. Special cases— 

(a) Fraud. 

> (/;) Possession, Suit foe— 

( e ) Title. 


Vatandars. 

VENDOR and purchaser; 

1. Breach op Warranty. 

2. Completion of Transfer. 

S. Fraud. 

4. Lien. ' * 

5. Notice 

6. Purchase of Mortcaged PaoPERTY. 

7. Purchasers. Rights op— 

8. Yendob, Rights and Liabilities of— 

9. Miscellanious case^. 

VERDICT OP JURY. 

1. Power to interfere with Yerdiots, 

VOLUNTARY PAYMENT. 

Wagering Contract. 

WAIVER. 
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ABANDONMENT OF PART OF CLAIM. 

See Munsif, Jurisdiction of— 

• LX U H. 10 Mad. 162 

Set Plaint— Amendment of Plaint. 

[I. L. R. 10 Mad. 152 

ABATEMENT OF SUIT. 

Col 

1. Suits ... ... ... 1 

2. Appeals ... ... ... 2 

(1) SUITS. 

1,—Cwil Procedure Code, s, S61— — JJah- 
cions proseeution, Suit for — Cause of action, summl 
of as against heir of a deceased wrong-doer — Act 
XII of 1855 — Act 10 personalis ‘oiontur cum 
persona f ajjphcatton^f] The plaintiff sued to 
recover damages fiom the defendant’s father, 
Eamdas, for wrongful arrest and malicious pro- 
secution. During the pendency of the suit 
Bamdas died, and the plaintiff substituted the 
defendant as his heir and representative. The 
defendant contended that the «uit abated, Both 
the lower Courts disallowed the defendant’s con- 
tention and awarded damages to the plaintiff, 
to be recovered from the estate of the deceased. 
On appeal by the defendant to the High Court, 
held, reversing the decision of the lower Courts, 
that the suit abated on the death of Ramdas, his 
estate having derived no benefit, but, on the other 
hand, suffered loss, in consequence of his wrong- 
doing It was contended for the plaintiff that 
Act XII of 1855 gave the plaintiff a right to 
continue his suit against the heir of Bamdas. 
Meld, that Act XII of 1855 did not apply to a 
suit, such as this, brought originally against the 
wrong-doer himself, and only subsequently sought 
to be continued against his heir. Phillips v. 
Eomfray, D. B. 24 Ch. D. 439, followed. Haridas 
Bamdas t?. Bamdas Mathueadas. 

[I L. R. 13 Bom 677 

W. U 


ABATEMENT OF 

(2) APPEALS. 

2.—Su>t to recover share of joint family pro^ 
perty sold %n tweevtion of decree — Death of gglain^ 
tiff’-respondent— Survival of right to sue.^ In a 
suit for the recovery of a share of ancestral family 
property which had been sold in execution of a 
money-decree for a debt contracted by the plain- 
tiff's grandfather, the plaintiff obtained a decree 
in the lower Appellate Court, from which the 
defendant appealed to the High Court While the 
appeal was pending the plaintiff died, and, on her 
application, his widow was made respondent in his 
place. At the hearing of the appeal, the appellant 
contended that upon the plaintiff’s death, the 
light to sue did not survive, and the appeal should 
therefore be decreed by the suit being dismissed. 
Heldhj the Full Bench that, judgment having 
been obtained befoie the plaintiff’s death, the 
benefit of the judgment, or the right to sue, would 
survive to his legal representative, though whether 
the deceased plaintiff’s representative could en- 
force the whole of the judgment in this case was 
a difilerent matter. Phillips v. Eomfray, L. B. 
24 Ch. D 439, and Padaratlh Singh v. Raja Bam, 
I. L. B. 4 All. 235, referred to. When a person 
desires to be added as such representative upon 
the death of a plaintiff after judgment, he must 
satisfy the Court that he is the proper person to 
be so added. Muhammad Husain v, Khushalo. 

[I. Li. R. 9 All. 181 

Civil Procedure Code, ss. 368, BS2'~-Death 
of plaintiff-respondent — Application hy defend* 
ants-appellants for substitution — Application 
presented after the \st My 1888 — Civil Procedure 
Code Amendment Act 1888), ss 63, 66 — 

Limitation Act (-TF of 1877), sch ii, No, 1750.] 
The plaintiff-respondent in an appeal pending 
before the High Court died on the 17th September 
1885. Subsequently D applied to the High Oouit 
to be brought on the record as legal representa- 
tive of the deceased. On the 16th April 1886 he 
was referred to a regular suit to establish his title 
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ABATEMENT OP 

( 2 ) AT’B:EiA.LB--co)}ch(ded. 

as sTicli lepresentativc, and on ihe 25tli Pebiuary 
1887 such suit was dismissed. On 8fch Feb- 
itiary 1886 the defendants-appellants applied to 
the High Court for judgment ; but the applica- 
tion was dismissed under the decision of the Full 
Bench in Chajvial Das v. Jagdamha Prasad, 
I. L. B. 10 All. 260. On 24th July 1888 they 
applied to the High Court to biing certain persons 
upon the record as the legal repiesentatives of the 
deceased plaintiff-respondent. Held, that the ap- 
plication having been made subsequent to the 1st 
July 1888, when the Civil Procedure Code Amend- 
ment Act (VII of 1888) came into force, and being 
an entirely fiesh application not in continuation 
of any foimer pioceedings between the same 
paities, must he dealt with under that Act and nob 
under the Civil Procedure Code as it stood before 
the* amendment ; and that as it was made more 
than six months after the death of the deceased 
plaintiff-iespondent, the appeal abated, with re- 
ference to s 368 of the Code and Ait. 175C of the 
limitation Act (XV of 1877), Held also, that the 
petitioners had not shown “sufficient cause” 
within the meaning of s. 368 of the Code for not 
making the application within the presciibed 
period. Ram Jiwaa Mai v. Chand JA/7, I. L B. 
10 All. 587, referred to. OnAJMAL Das r. Jaci- 
DAMB A Prasad. 

[I. L U 11. All 408 

ABKARI ACT. 

See Madras Abkari Act. 

See Bombay Abkari Act. 

ABSENCE FROM BRITISH INDIA* 

Bee Limitation Act, 1877, s. 1.3. 

ll L. E. 14 Calc 457 

ABWABS. 

Bee Cess* 

fl. L R. 15 Oalc. 828 
[L. R, 16 1. A. 152 ; I. L. E. 17 Calc. 171 

ACOOMPLIOE. 

Bee Charge to Jury—Misdirection. 

[1. L. 1. , 12 Mad. 196 

— Mvidence^OorTohoratmi — Act I of 133,] 

Per Edge, C J. — Although, as a general rule, it 
would be most unsafe to convict an accused person 
on the uncorroborated evidence of an accomplice, 
such evidence must, like that of any other wit- 
ness, be considered and weighed by the judge, 
who, in doing so, should not overlook the position 
in which the accomplice at the time of giving his 
evidence may stand, and the motives which he 
may have for stating what is false, If the Judge, 
after making due allowance for these consider- 
ations and the probabilities of the story, comes to 
the conclusion that the evidence of the accomphee, 


KOOOnV^lO'^-concluded, 

although uncorroborated, is true, and the evi- 
dence, if behoved, cstablislios the guilt of the 
piisoner, it is liis duty to convict Peg, v Jlama- 
sanii, PadagarJu, I. L R. 1 Mad, .391 ; Biopress y, 
llardco Bass, AVeokly NoiCvS, All. 1881, p. 286, 
and Queen- Empress v. R(tm. Saran, I. L. U. 
SAIL 306, lefeiicd to. Queen-Empress v. Ram 
Siirati, I L. R. 8 AIL 306, explained and distin- 
guished by Straight, J. Per Brodhurst, J., 
contra — Observations as to the necessity of corro- 
boiation in inateiial particulais of the evidence 
of acGompliec witnesses. Quem- Empress v. Ram 
Saran, I. L. B 8 All. 306; Queen y, Ra-msadog 
Ohucherlrntty, 20 A7 R. Or 19, and Reg v Budhu 
Nanhu, I. L. R 1 Bom 475. lefcried to. Per 
Edge, C. J , and Straight, J. — Every case as it 
aiises must be decided on its own facts, and not 
on supposed analogies to other oases Queen- 
Empress V , Gobardhan. 

[1. L. R 9 All. 528 

ACCOUNT. 

Bee Copyright. 

[I. L. R. 18 Bom 358 

---Aecomt statcd^IIi/potJiecailon-hond for the 
amount due — Ohligorpretwnttmg reg tst rat huiof hand 
l)\j dengnuj e.veen(ion^Suit on account stated.] Tlio 
plaintiff sued (i) for legistiation of a hypotScca- 
tion bond executed by the defendant ; (ii) in the 
alternative, for lecovery of the amount of the 
bond upon an account stated. The defendant 
denied execution of the bond and that she had 
had any dealings or stated any account with the 
plaintiff. The Coin ts below disallowed the first 
claim as baired by limitation, and disallowed the 
second on the grouud that the bond had effected 
a novation of the contract implied by the state- 
ment of accounts, Held, that this decision was 
wrong, and that the pl^ntiff was entitled to 
sue upon the account stated. Sardar Kuar v. 
Clmndraiimti, I. L. R. 4 All, 330, distinguished. 
Kiam-ud-din V . Bajjo, 

[I L. R, U AIL 13 

ACCOUNT, SUIT FOR. 

See Appeal— Bombay Acts— Bombay 
Civil Courts Act (XIV op 1809). 
ss. 8 and 26. 

fl. L, R, 12 Bom, 675 
Bee. Limitation Act, 1877, Art. 89. 

[I. L. R. 14 Calc. 147 
Bee Partnership. 

[1. D, AIL 120 

[I. L. R. 12 Bom, 385 
See Plaint— Form and Contents of 
Plaint— Frame of Suits Gener- 
ally. 

[I. L. R. 12 Bom, 675 
Bee Valuation op Suit— Suits, 

[I, L. R. 12 Bom. 675 
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AOOCHJNT, SUIT ^On-eonolndei.. 

1. — Principal and Aqent — Suit ly prhicipal for 
an account — Oljcct of a decree Jor an lu Lount as 
distinguihlied from a decree made upon tJu licariny i 
— Costs.'] A coBtinued agency, or employment as 
dewan, tor tbe puipose of di awing and expend- 
ing the money of a piineipal, lesulted in a suit 
by the lacfeer, who alleged that moie had been 
diawa than expended fo*' him, and that a specific 
sum, or balance, stood against the defendant, 
having been misappiopriated by him. The prin- 
cipal claimed also any fuither sum that might 
be proved to be payable. The dewan having 
denied the leceipt of the money and any kind 
of acconntability, it was found against him that 
the relation of agency existed between the 
paities But, on the ground that it was im- 
possible to decide, upon the evidence adduced at 
the hearing, how much of the principal’s money j 
was unaccounted for, though the attempt had 
been made to prove a balance due, the Appellate 
Court dismissed the suit. Held, that such a siud 
was eisentially one for an account, and that the 
Couits below should have followed the regulai 
course, ivr , to order an account to be taken of the 
defendant’s dealings with plaintiff’s money This 
was without any expression of opinion that, in a 
suit for an account, an issue may not be raised, at 
the outset, so clearly as to be leady foi decision 
Butftbhe general rule being the other way, this suit 
was an example of it. Hurrinath Rai r. Krish- | 
KA Kumar Bakshi. 

[I L R. 14 Gale. 147 ; L R. IS I. A. 123 

2. — Impeachment of accounts on ground of fraud 
— Mode (tfpy'oof^Ee-oijeHing of accounts,] Where 
accounts aze imjieached on the giound of fraud, 
two or three instances of particular items, which 
can be taken as false and fraudulent, must be 
brought to the notice ^ the Couit before it can 
be called upon to older the accounts to be le- 
opened fiom the fiist Williamson v. Barhour, 
L. R. 9 Oh. D. 529, followed. Boo Jinatboo c. 
Sha Nagar Yalab Kanji 

[I L. R. 11 Bom. 78 

m 

ACCOUNTS— Mutiial Accounts. 

See Oases under Limitation Act, 1877, 
Art, 85. 

Proof of Falsity of— 

See Fraud— What constitutes Fraud 
AND Proof of Fraud. 

[I. L, R. 11 Bom. 78 

ACCUMULATIONS. 

See Hindu Law— Widow— Power of 
Widow— Power op Disposition 
OR Alienation. 

[I. L R. 14 Calc. 861 
[I. L. R 16 Calc. 574 


AOKNOWLBDCMENT. 

See Cases under Limitation Act, 1877, 
s. 10. 

See Maiiomedan Law— Acknowledg- 
ment. * * 

See Stamp Act, 1879, Sch. I, Art, 1, 

[I. L. R. 15 Calc, 162 

ACQUIESCENCE. 

See Bekkan Agriculturists Relief 
Act (XYII of 1879), s. 20». 

[I. L. R. 12 Bom. 826 

See Estoppel— Estoppel by Deeds and 
OTHER Documents. 

[I. L. R. 10 Mad. 272 

See O-uARDixiN— R atification. 

[I L. R. 10 Mad, 272 

See Jurisdiction— Question op Jueis- 
DiGiTON— C onsent of Parties 
AND Waiver or Jurisdiction. 

[I. L. R. 11 Bom, 153 

See Pre-emption— Right of Pre-emp- 
tion 

[I. L. R. 9 All. 234 

1 , — Ahsence (fprotei^t—Suit for renioml of build- 
ing— -Obstruct ion to right of tmij.] In a suit for 
the lemoval of a building which the defendants 
had erected, and which was an obstruction to the 
plaintiffs' light to use a courtyard adjoining their 
residences, it appeared that xke land on which the 
building stood did not belong to either party, but 
that all the inhabitants of the mohulla had from 
time immemoiial exercised a right of way over 
it to and fiom their houses. Hi Id, that there was 
no principle of acquiescence involved in the case, 
inasmuch as there was no evidence thac the 
plaintiffs had given their actual consent to ine 
building, and the only evidence of their acquies- 
cence could be that they did not immediately 
protest, and the defendants must have known 
that they weie building upon a courtyard which 
their neighbours had a right to us®. Wda 
Begam v. Jmai I’Ud-din, I L R. 1 All. 82, and 
Ramsden v. Bgson, L. R I. H. L, 129, refeiied to 
Fatehyab Khan Muhammad Yusuf. Mu- 
hammed Yusuf i\ Fatehyab Khan 

[I. L. R.9 All. 434 

2 — Ratification of transfer af property,] A 
Bolehnama in 1847, to which were parties the sons, 
daughters, and widow of a deceased Muham- 
madan proprietor, transferred the shares of two 
minor daughters in their father’s estate, having 
been executed by their mother, the widow, on. 
their behalf. On the question whether the 
solehnama should be set aside, at the instance of 
the two daughteis. on the ground of its having 
been beyond their mother’s power to bind them, 
and of the instruments having been prejudicial 
to their interests, the evidence showed that it 
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ACQUIESCENCE --^co)ieh(d(Hh 

bad been acfcod on and followed by possession, 
and that the daughters had, after attaining full 
age, allowed a lengthened period of twenty years 
• to elapse without takiflg proceedings to dispute 
it. IleU, that, if the mother had exceeded her 
powers in executing the solchnama on their 
behalf, and if they might, at one time, have had 
it set aside, their long acquiescence was sufficient 
to show ratification of the transaction ; and the 
solehnama was upheld. Mahomed Abdul Kadiu 
V Amtal Kaeim Band. 

[I. L, n. 16 Calc. 161 ; L. R. 15 I. A. 220 

3. — Pre-m 2 >t-wn — Mortgage hg Conditional sah\ 
—Acquiescence in a mortgage by conditional sale 
does not involve relinquishment of the right of 
pr exemption upon the conditional sale eventually 
becoming absolute. Ajaib Nath v. Mathuea 
Prasad. 

[I. L. R. 11 All. 104 

4. — Muliibar Itamm— -Change in character of 
la 7 ul — Pasure acqaieneence of landlord — Eniojipel 
— Compensation for improicments hg tenant 
Land was demised on kanam for wot cultivation. 
The demisee changed the character of the holding 
by making various improvements which weie 
held to he inconsistent with the purpose for which 
the land was demised. On a finding that the 
landlord had stood by while the character of the 
holding was being changed and had thereby caus- 
ed a belief that the change had his approval . 
Bold, on second appeal, that the demisee was en- 
titled to compensation for his impiovemonts on 
redemption of the kanam. Ramsden v. JDgwn^ 
L. R. I. H. L. 129, followed. Kukhammed r, 
Narayanan Mussad. 

[I. L. R. 12 Mad. 320 

See Ravi Tarmah n Mathissen, I. L. R. 12 
Mad., 32.8 note, wheie, however, it was held that 
the landlord had not acquiesced in some of the 
improvements, and compensation was therefore 
refused for them, though the tenant was permit- 
ted to remove those for which no compensation 
was allowed. 

ACQUITTAL. 

See Revision— Criminal Cases— Ac- 

QUITTALS. 

[I. L. R. 9 All 134 

ACT, 1841 --XIX, s. 3. 

Superintendence op High Court 
—Civil Procedure Code, 1882, 
s. 622 

[I Lu R 10 Mad. 68 

[1 L. R. 12 Mad. 341 

, 1843-V. 

See Slavery, 

[I. L. R. 10 Mad. 875 

,1846-1. s. 6. 

See Pleader-Remuneration. 

CL L. R. 12 Bom. 557 


ACT, lA?— IX, SS. 6, Q—Asxemmoit' of re- 

formed land aj ter dduviation—Aet IX of IZiH ^ss 
1, 6, 7, 0, Efeet of— Jurisdiction of Board of 

Berenne, Its e,e1ent — Cinl (\a(rt^ Bofoer of— 
Survcij Maps, their endentiarij iah(ef\ Whore, on 
inspection of a survey map, and after its compari- 
son with a former thah map, the Board of Reve- 
nue assessed certain land as alluvial increment, 
which, however, the Civil Ooiui, in a suit against 
the Older of the Board# found upon further evi- 
dence to be a rC'formation on the original site of 
a pcrmanentHr-sottled estate, in respect whereof 
the plaintiff had all along paid revenue without 
abatement Reid, that the lanil was not liable to 
fiesh assessment, under the provisions of s. 6 of 
Act IX of 1847, nor was the comparison of the two 
maps by the Revenue Officer conclusive on the 
question of addition to the estate. Sural Simdari 
hcDb V The Seeretarg of State, I, L. R. 11 Calc. 
790, partially overruled * Held also (Mittbr, J , 
that the order of the Board of Reve- 
nue fixing the land with liability to assessment 
was not final, and could be set aside by the Civil 
Couit as ultra vaes— Damn Bam Jeuja7i Sinig y. 
The CoUeeforof Shahiihad, 18 ©W. R. 61; Bam 
Jewan Singh v. The Collector of Shahahul, 
19 W. R, 127, overruled : Held, by thomajoiity of 
the Pull Bench, that the languagcof s. 9 was not 
such as would prohibit the present suit; and, unless 
the meaning were clear, its operation should be 
limited to suits for damages on account of any- 
thing done m good faith ; for instance, in a case 
of ouster under s, 7— -The Collector of J/oor- 
shedahad v. Bog JJliiniput Smigh, 15 B. L. R, 
49, appioved— (Mitter, dmentmg),— 
S. 1 of Act IX of 1847 lepeaicd eveiything 
in the Regulations which enacted by what 
officers and how the question of liability to 
assessment should be tiied, and therefore 
took away from Collectors and Boards of 
Revenue the power of giving any binding 
decision on the point : lield also (Mitter, J,“, 
dmenPing), that the effect of the words shall 
be final ’’ in s. 6 was to mahe the assessment final 
in every case in which there was jurisdiction to 
assess, but to leave it open to the Civil Courts to 
inquire in each case whether there was such 
jurisdiction, or w3;iether the lands assessed were 
liable to assessment Per Mitter, J.— S. i 
has not abolished the judicial functions of the 
Revenue authorities under Regulation II of 
1819 ; all that has been abolished by that section 
are the tribunals constituted by Regulation III 
of 1828. Per Mitter, J.— The proceedings of 
the Revenue authorities under s. 6 embrace an 
inquiry upon two questions, ivsr., the question of 
the liability to assessment, and the rate of assess- 
ment, and under the express wording of the 
section the finality attaches to the whole order 
of the Sudder Board of Revenue. Fahamidan- 
NissA Begum v, Seoretart of State for India 
IN Council. 

[I. L. R. 14 Calc. 67 

ACT, 1847- XX, s. 12. 

See Copyright 


[I, L R 13 Bom. 858 
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ACT,l848-XVin. I 

Sfe Kawab op Suuat ! 

[I. L. R. 12 Bom. 496 | 

, i8u0-xxr 

See Hindu Law — Inheritance — I 
Divesting- of Exclusion proh i 
AND Forfeiture of Inherit- 1 
ANCB— 'OjJTCASTS 1 

[I, L. R. 11 All. 100 I 

, 1852-XI * 1 

See Bomi^y Revenue Jurisdiction j 
Act X OF 1876, s 4, Prov. u. | 

fL L. H. 1C Bom 442 : 

i 

See Jurisdiction or Civil Court — • 
Rent and Revenue Suits. Bom- 
bay. 

[1. L. R, 13 Bom 442 

■ Attachment tinder 

See Limitation Act, 1877, Art. 141. 

^ n. L R, 11 B m. 222 

, 1855 ---XII. 

See Abatement op Suit -Suits * 

fl. L. R 13 Bom. 6?; | 

See Right of Suit— Survival or | 

[I. L. R 13 Bom. 677 j 

, 1855— XXVIII. 

See Hijtdu Law— Usury. ‘ 

[I. L. R, 14 Calc. 781 j 

See Interest— Stipulations amount- 1 
iNG TO Penalties or otherwise. . 

[I li R. 14 Calc. 24S I 


ACT, 1868— XL, s. 3 — amelndecl 

2 — Fermtss(fUL to ^ue. Proof of-— ] Although the 
proper and regular manner of giving permission 
to sue on behalf of a minoi is by an order recorded 
in the order-sheet there is nevertheless, nothing* 
in the natuie of the sanction provided by s 3 of 
Act XL of 1 858 which takes it out of the general 
rule of evidence that sanction may be proved by 
expiess words or by implication. Bhaba Pershad 
Khan / . The Secretary of State for India. 

[I. L. B. 14 Gale. 159 

3 . — Suit Oic hduOfof minor — Peroios^Hton to vela- 
fne to sve^Proof of—Cfrd Proeedure Code, <^s. 440, 
578.] Ill a suit conducted on behalf of a minor by 
a relative, the absence of the ceitificate of guar- 
dianship reiinired by s. 3 of the Bengal Minors Act 
(KL of 1858) IS not a fatal defect ; and the fact 
of the Conit allowing such a suit to proceed must 
be taken as implying that the necessary permis- 
sion has been given. Even if such permission has 
not, m fact been given, the irregularity is 
covoicd by s 578 of the Civil Procedure Code. 
P/nitf ( Prmdiad Khan v. The Seercfanj of State for 
I)uhi( m Coiita d I L R. 14 Calc 159, followed. 
Parmeshar Bass r. Bela. 

[I L. H. 9 All. 508 

4 — ^flnoe — KJfed of ordfv for a certifeate of 
(\tia)tliandiq) — GiLardmnd\ Held, that, according 
to the true construction of Act XL of 1858, 
a person who has obtained an ordei for a certificate 
thereunder is a properly constituted guardian, 
notwithstanding that no formal certificate in 
pursuance of such older has been obtained, 
Mugniram Marw’Ari r Gursahai Nund, Li akut 
Hossein r. Gursahai Nund. 

[L.B.16I. A 195 
[I. L. R 17 Gale. 346 


, 1856 -XV, ^.2. 

See Hindu Law— Widow- Disquali- 
fication— Remarriage 

[I L K 11 Bom. 119 
[I L B. 11 All. 330 

, 1858— XXXV. 

See Lunatic. 

[I.L. R 13 Bom. 656 

, 1868— XL, s. 3. 

1.-- Guardian — Minor if if— Suit hy minor — Cer- 
tificate of administration ] Whenever an applica- 
tion is made for the appointment of a guardian 
under Act XL of 1858, and an order is passed ap- 
pointing a person to be guardian of the minor, 
even though no certificate be taken out by the 
person so appointed, the minor becomes a ward 
of Court, and the period of his minoiity is 
extended to 21 years. Stephen v. Stephen, I £. R. 
8 Calc. 714; Stephen v. StejKien. I. L R. 9 
Calc. 901, dissented from ; Chunce Mul Johary v 
Brojo Kath Boy Clioirdhry, I, L. R. 8 Calc. 
967, followed. Grish Chunder Chowdry v. 
Abdul >Selam. 

[I. L. B. 14 Calc. 65 


1 ACT,1S58-XL, s. IS. 

1. — Guard tun and minor — Mortgage hij certifi^ 
cated guardian without <,iinetion of District 
Court-^Monyaye money applied partly to benefit 
of minor'll estate — Suit hy minor to set aside the 
mortgage — Contract Act (iX af 1872), s. 65.] S 18 
of the Bengal Minors Act (XL of 1858) does not 
imply that a sale or mortgage or a lease** for more 
than five years, executed by a certificated guardian 
without sanction of the Civil Court, is illegal 
and void ah tnifio , but the pioviso means that 
in the absence of such sanction the certificated 
guaidian. vrho otherwise would have all the 
powers w'hich the minor would have if he were 
of age, shall be relegated to the position which 
be would occupy if he had been granted no 
certificate at all. If any one chooses to take a 
mortgage or a lease for a term exceeding five 
years under these circumstances, the transaction 
is on the basis of no certificate having been 
granted. In a suit brought by the guardian 
of a Muhammadan minor for a declaration that 
a moitgage-deed executed by the minor’s mother 
was null and void to the extent of the minor’s 
share and for partition and possession of such 
i share, it was found that a considerable proportion 
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ACT, 1858— XL, s. lB-~co7itbinc(l. 

of the moneys received by the mortgag’or had 
been applied for the benefit of the minor’s estate 
by discharging incumbrances imposed on it by 
his deceased father It appealed that, at the 
"time of the moitgage, the mother hold a certi- 
ficate of guardianship under the Bengal Minors 
Act, and that she had not obtained from the Oivil 
Court any order sanctioning the mortgage under 
s. 18 of that Act, Ileld^ that the omission to 
obtain such sanction did not make the mm tgage 
illegal or void ah initio, hVit relegated the parties 
to the position in which they would have been 
if no certificate had been granted, i that of 
a transaction by a Muhammadan mother affect- 
ing to mortgage the property of her minor son, 
with whose estate she had no power to iiitcrfcie. 
TTeld^ that this fell within the class of cases iu 
which it has been decided that if a person sells 
or mortgages another’s property, having no legal 
or equitable light to do so, and that other bene- 
fits by the transaction, the latter cannot have it 
set aside without making restitution to the person 
whose money has been applied for the benefit of 
the estate Ileld^ that even if mortgages execut- 
ed by a certificated guaxdian without the sanction 
required by s. IS of the Bengal Minors Act 
were void, the section did not make them illegal ; 
and, with reference to s. 65 of tho Contract Act, 
the plaintiff could not obtain a decree for a 
declaiation that the mortgage was inoperative as 
against his share, except on condition of his 
making restitution to the extent of any moneys 
advanced by the defendant under the mortgage 
deed which had gone to the benefit of the plain- 
tiff’s estate, or had been expen^-^ed on his main- 
tenance, education, or marriage. Man}} JRam v. 
Tara Slngh^ I. L. R. 3 All, 852, distinguished ; 
Sarat Ohimder v. Majhismi Mooherjee, 15 B. L. R. 
S60; Pana All v. 'Sadih JTossein, 7 E". W. 201 ; 
Sahee Pmn v. Mahomed Ahdool RaJman, 6 N. W. 
268 ; Uamir 8mgh v. ZaMa, I. L. R. 1 All, 57, 
and Gulshere Khan v, Nauhey Khan, Weekly 
Notes, All. 1881, p 16, referred to. Giebaj 
Bakhsh V , Hamid Ali. 

[I. L. R, 9 AIL 840 

2.— S. IB, ‘-•Certificated guardian, Poirer to 
grant leafe—Zbiauthorised transfer, Effect of!] A 
lease for a term of twelve years, but renewable at 
^ the pergunnah rate and transferable in its charac- 
ter, granted by a certificated guardian without the 
authority of the Court, is void^iZ* initio, and will 
therefore, not avail the lessee, even for the period 
of five years for which such guardian is at iibezty 
to grant the lease. Meld accordingly, that in 
the case of ijmall pioperty, whether such a lease 
was executed by the guardian conjointly with the 
co-sharers of tho minor, or separately, the minor 
was entitled to eject the lessee as trespasser in 
respect of his own share without making his 
co-sharers parties to the suit. Queore, whether 
such a lease gxauted by a certificated guardian 
conjointly with the co-sharers of a minor, and 
^ thus creating one and the same tenancy, is not 
also void as against the co-sharers. Meld also, 
that a transfer made by a person in the capacity 


ACT, 1S5S'-XL, S. IS- eonchaJrd, 

of a certificated guardian before tho actual iseuo 
of the ccitificabe, but after the orders for its 
issue have boon made in his favour, and after his 
iccogiution as a certificated giuudiaTi, is a trans- 
fer within s. 18 of Act XL of 1858, IIarendkA 
Naraix Singh Chowduuy v. Moean. 

ri, L. n. 15 Calc. 40 

3. — S, 18 ’-•Lease granted hij guardian of maiofs 
property for ({^•m exceed lug fee' gears without sanC’ 
tion of Court, Effeet e/j ' A lease giantcdbya 
guardian of minor’s property |fho has obtained a 
ccitificate under Act XL of 1858 for a tpin 
exceeding five years without the sanction required 
by s. 18 of that Act is invalid. Bhupkndro Na- 
RAYAN DUTT V. NEMYB CHAND BIONDUL. 

[I. L. R. 15 Calc 627 

ACT, 1858-XL, s 28. 

See Appeal— Acts— Act XL of 1858 

[I. L. R. 14 Calc. 851 

See Burma Courts Acyj XVII op 1875, 
ss. 19, 9.5. 

[I.L.R. 14 Gale. 351 

, lS59-XI,s. 9. 

See Oo-siTARERS— G eneral Rights in 
Joint Property. « 

[I, L. R. 14 Calc. 809 
, 1869— XI, ss. 13, 14. 

See Mortgage-Sale BIortgaged 
Property— Purchasers. 

II. L. R. 15 Calc. 546 

, 1859 -XI, s. 33. 

See Public Demands Recovery Act, 

S. 2. 

• (I. L. R 14 Calc. 1 

, 1859-XI, s. 36. 

See Benami Transaction— Civil Pro- 
cedure Code*, 1882. s 317. 

[I, L. R. 14 Calc. 583 

,1859— XI, s 37. 

See Onus Probandi— Sale for Arrears 
OF Revenue. 

[I. L. R. 15 Calc. 555 

See Sale for Arrears of Revenue- 
Incumbrances— Act XI OF 1860^ 

[ I. L. R. 14 Calc. 440* 
[I, L. R. 15 Calc. 850 

, 1859-XI, s. 52. 

See Sale for Arrears of Revenue- 
Incumbrances. 

[I.L. R. 14 Calc, 440 

See Sale for Arrears of Revenue- 
Protected Tenures. 

£ I. L. R. 14 Calc, 440 
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ACT, m59—XL, s 53 

See Sale fob Arrears op Revenue— 
Incumbrances -Act XI op 1859. 

[I. L. R. 15 CalG. 350 


,1859— XL, s 54. 

See Mortgage — Sale of Mortgaged 
Property— Purchasers. 

• £1. L. n. 15 Calc. 546 

See Sale for Arrears oi* Revenue- 
Incumbrances— Act XI OF 18.59 
• li. L li, 14 Gale. 109 

1859 — XIII — JunsdietiO/h — Breach 

contraet to Icihonr mforeaj^h territory,'] T", having 
received an advance of money from contracted 
to labour foi him m foreign tenitory. Having 
bjoken the contiact, T"was piosecuted under Act 
XIII of 1859, ordered to lepaj". and sentenced to 
imprisonment in default* Jleld, that the order 
was illegal Gregory v. Vadakasi Kangani. 

, [I.L. E. 10 Mad. 21 

‘slSSQ — XIII, s. 2 — Limitation Act, 1877. 

xirt. 120 — Claim to recover an adiakee,] Act XIII 
of 1859 being a pienal enactment, the Limitation 
Act (Sch. II, Art 120) is no bar to a claim under 
s 2 to recover an advance made to a labourer. 
In t,E Kittu, 

[ I. L. 11 11 Mad. 332 

.1859 — XIII, s. 2 a7ul BreaviVIe — VC d fid 

hreach of contract— Cont>t met ion of Statute— Bre- 
tcmJjle, CondiUL*tion of— Summary trial— Cnnnnal 
Proeedm^e Qode^ s. 260 } Offences under s. 2 of 
Act XIII of 1859 are triable summarily under 
s. 260 of the Criminal Procedure Code. The offence 
made punishable by s. 2 of Act XIII of 1859 is the 
wilful and without lawful and reasonable excuse 
neglecting or refusing to perfoim the contract 
entered into by persons whom the Act concerns. 
Notwithstanding the pieamble of the Act, it is 
not necessary to prove that a breach of contract 
is fraudulent in order to sustain a conviction un- 
der s. 2. Tarado,s!i Blinttaeliarjee v. Blialoo Sheildi, 
8 W. R. Cl. 69 dissented from. Where the enact- 
ing sections of a statute ai 5 clear, the terms of 
the pieamble cannot be called in aid to restrict 
their operation, or to cut them down, Queen- 
Empress V , Indabjit. 

[I. L. E. 11 All. 262 

ACT, 1859— XY. 

See Cases under Patent. 

, iseo-xxYii. 

See Cases under Certificate op Ad- 
ministration. 

, 1860-XXYIII. 

See Madras Boundary Act. 

, 1860-XXYIII 

See Minor— Representation op Minor 
IN Suits. 

[I. L. E. 11 Mad. 309 


ACT, ISeO-XXYlll-eomluded 

See Ees Judicata— Parties— Same 
Parties or their Representa- 
tives 

fl. L. E. 11 Mad, 309 
, 1861— Y. ‘ ^ 

See Police Act. 


1863-XX. 

See Right op Suit— Charities. 

[I.L E. 10 Ail. IS 

1863— XX, 

See Taluation op Suit — Suits 

[I.L. E. 11 Mad. 148,149 note 


, 1863 — XX, ss. 3, 4. 11, 12 — Suit hy 

meniher of a temjde commit tee— Burden of^t^'oof— 
Form of decree.] Suit by the members of a temple 
committee appointed under Act XX of 1863 
against one claiming to be the heioditary tnastee 
of a Hindu temple for possession of ceitain 
temple property, for a declaration of their right 
to receive certain annual dues and for a perpetual 
in3unciion restraining defendant from interfering 
v,ith these dues: Held, the burden of proving 
that the temple was of the class mentioned in s 3 
of Act XX of 1863 lay on the plaintiffs. On its 
appearing that the defendant’s ancestor was not 
the founder of the temple, but was appointed 
trustee by the Government, as also were his 
successors in the office of trustee, of whom all 
were not members of his family: Field, (1) the 
plaintiffs \veie entitled to a decree declaiing the 
temple in dispute to be of the class mentioned in 
Act XX of 1863, s. 3, and, .as such, subject to their 
juiisdiction ; (2) the plaintiffs were not entitled 
under Act XX of 1863, ss. 11, 1 and 12. to be put 
in possession of the propeity of the temple nor m 
leceipt of its income Ponduranga v, Nagappa. 

[I. L. E. 12 Mad, 366 

ACT, 1863-XX ,s 10. 

See Appeal— Acts— Act XX op 1863. 

[1. L. E. 11 Mad. 26 

, 1863— XX, s 18. 

See Appeal— Acts— Act XX op 1863. 

[I L. E. 10 Mad. 98, 98 note 
See Superintendence op High Court 
—Civil Procedure Code, 1882, 
s. 022. 

[I. L. B. 10 Mad. 98, 98 note 

, 1863— XX, s. XSSaiictton to suit — Suit 

'brought different from the suit sanctioned — Rejec- 
tion of plaint ] Jl and being worshippers at 
a Hindu temple, obtained sanction under s. 18 of 
the Religious Endowments Act to sue for the 
removal of the managers of the temple on the 
ground of breach of trust and for damages, A 
and B sued to remove the managers, but claimed 
no damages in their plaint • Held, that, as the 
suit instituted differed from the one for which 
sanction was given, the plaint was properly re- 
jected. Srinivasa r. Venkata, 

LX. L. R. 11 Mad. 148 
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ACT, 1864-XX. 

See G-uaedian— Duties akd Powers oe 
Guardians. 

fl. L. R. 12 Bom. 68G 

See Cases under Minor-Cases under 
Bombay Minor’s Act. 

, 1865-X. 

See Succession Act. 

, 1865— XI, ss. 2, 6, 12, 21. 

See Subordinate Judge, Jurisdiction 

OF. 

[I. L. R. 12 Bom. 486 

, 1865-XI, s. 6. 

See Oases under Small Cause Court 
Mofussil— Jurisdiction. 

See Oases under Special or Second 
Appeal-Small Cause Court 
Suits. 

, 1865-XV. 

See High Court, Jurisdiction op— 
High Court, Bombay— Civil. 

[I. L. R. 13 Bom 302 

See Parsis. 

[I. L. R. IS Bom. 302 

, 1865- XXL 

See Parsis. 

[I. L, R. 11 Bom. 1 

, 1S66-XXVII. 

See Trustees and Mortgagees Act. 

, 1868-1. 

See General Clauses Consolidation 
Act 

, 1869-1. 

See OuDE Estates Act. 

, 1869-lV. 

See Divorce Act. 

, 1869-XIV,ss 23 and 24. 

See Subordinate Judge, Jurisdiction 
OF. 

« 11 . L. R. 12 Bom. 155 

, 1869-XIV, s. 28. 

See Subordinate Judge, Jurisdiction 
of. 

[I. L. R. 12 Bom. 486 

, 1869-XIV, s. 31. 

See Subordinate Judge, Jurisdiction 
op. 

[I. L. R. 12 Bom. 358 

, 1870-VII, 

See Court Pees Act, 1870. 

, 1870-XXI. 

See Hindu Wills Act 

1871-1. 

See Cattle Trespass Act 


ACT, 187i-XXIII 

See Pensions Act 

, 1873-X 

See Oaths Act 

, 1874-III 

Married Woman’s Property Act. 

, 1874-XIV 

See Scheduled Districts Act. 

, 1875-IX 

See Majority Act 

, 1875-XVII 

See Burma Civil Courts Act XVII 
OF 1875. 

, 1876-V 

See Reformatory Schools Act. 

, 1878-XI. 

See Arms Act. 6- 

, 1879—1. 

See Stamp Act, 1879 

, 1879— XVII. 

See Dekkan Agriculturists ReUief 
Act 

, 1879— XXI 

See Extradition Act. 

, 1880— HI. 

See Cantonments Act, 1880 

, 1881— V. 

See Probate Act, 1881. 

, 1881-XXII. 

Sec Excise Acts. 

, 1881— XXIII. 

See Dekkan Agriculturists Relief 
Aot.^ 

, 1881— XXVI. 

See Negotiable Instruments Act. 

, 1882— V. 

See Easements Act. 

, 1882— XV. 

See Small Cause Court, Presidency 
Towns. 

, 1882-XXII. 

See Dekhan Agriculturists Relief 
Act. 

, 1884— III, s. 8, cl 6. 

See Magistrate, Jurisdiction op — 
Powers of Magistrates 

[I, L. R. 9 All. 420 
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AO'f, 1886~XYII. 

See Jhansi and Moeae Act. 

, 1886— XVIII, s. 8. 

See Res Judicata— Cause op Action. 

[I. L R. 10 All. 517 

, 1887-IX. 

See Small Ca^^se Court, Mofussil 
See Subordinate Judge, Jurisdiction 

OF • 

[I, L. R 12 Bom 48 

, 1888--VI 

See Attachment — Attachment of 
Person. 

[I L. R. 16 Calc. So 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[I. L, R 16 Calc. 85 

, 1888— VII, s 46. 

See Execution of Decree— Repeal of 
•Act pending Suit. 

[I. L. R. 16 Calc. 323 

, 1888— VII, ss. 53, 66. 

See Abatement of Suit— Appeals. 

• [I. L. R. 11 All. 408 

See Parties— Substitution of Parties 
—Respondents. 

• [I. L. R. 11 All. 408 

, 1888— VII, ss. 55, 56. 

See Appeal— Appeal newly given by 
Law. 

[I. L. R 16 Gale. 429 

, 1888— VII? s. 56 

See Appeal— Orders. 

[I. L R. 12 Mad. 472 

— — ,1888— X, s. 3 

See Appeal— Orde|is. 

[I. L. R. 12 Mad. 472 

ACT OF STATE. 

— Restmptlon of imm milage cmd re-grant, Effect 
of—Mailiavs^ Status of —Treaties /^1820 — Effect of 
grant of mam under construction — Attachment hy 
Government of such 'QHlage,Efectof,'\ From the 
year 1820 down to the year 1 872 the Waikar family 
had been in the enjoyment of the village of 
Pasarni under a treaty between the East India 
Company and one 31 A and AT M were brothers 
and the last male descendants o f J/. For an alleged 
fraud of E 31 Government restricted the enjoy- 
ment of the said village to his life-time only. 
A predeceased IC On the death of E 31 Govern- 
ment, on the 31st December 1872, placed an 
attachment over the village. On the I3th July 
1874, a judgment-creditor of caused the lands 
in dispute, which were mtrasl lands of the Waikar 


ACT OF BUMHEl-concluded, 

family situated at Pasarni, to be sold in execu- 
tion of his decree against A, and they were pur- 
chased by the defendant, who was put in posses- 
sion on the 22nd Ap.ril 1876. In the meanwhile, 
Government, having chosen to recognise theplaif?- 
tiS as a repiesentative of the Waikar family, had 
removed the attachment, and re-granted the village 
to the plaintiff shortly before, on the 3rd 
April 1876. The plaintiff, being dispossessed, 
sued the defendant, contending aha) that 

xi, having predeceased his brother, had no 
interest in the lands, which had been purchased 
by the defendant. The Court of First Instance 
awarded the plaintiff’s claim, and directed the 
defendant to pay the plaiiitiffts costs The defend- 
ant appealed to the District Judge, who was of 
oprnion that the proceedings of Government since 
the attachment in 1872 and restoration of the 
village ivere acts of State, and he varied the 
decree of the lower Court by cutting down the 
plarntiff’s costs, made payable by the lower Court’s * 
decree, to half. On appeal by the defendant to 
the High Cciiit, held, reversing the decree of 
the lower Appellate Court, that the plaintiff's 
claim should be dismissed. The attachment 
placed by Government on the death of XJ/in 
December 1872 was limited to an exemption 
from assessment, and the resumption and re*grant 
to the plaintiff did not give the plaintiff any title 
to the lands in question The proceedings of 
Government in 1873 and 1876, by which the plain- 
tiff was recognised as the representative of the 
Waikar family, were not acts of State. The 
status of the Waikars and other persons, with 
whom the agreements of 1820 were entered into, 
was not that of an independent sovereign. They 
(the Waikais) were merely -po-wQxfvil sti7'anjamda7's 
suboidinate to the Raja of Safcaia, and after the 
annexation of the tenitory of the Raja in 1849 
they held their lands under the East India Com- 
pany. Secretary of State for India v. Xarayan 
Bairant BhosU\ Piinted Judgments, 1883, p, 244, 
distinguished. Hari Sadashiv v. Ajmudin. 

[I L. R. 11 Bom 235 

ADJOURNMENT. 

See Criminal Procedure Gpde, 1882. 
s o26A. 

[I. L. R 15 Calc. 455"' 

ADMINISTRATION. 

— Civil Procedure Code, 213. 276, 295 — Ad- 
7ninistration decree, Effect of — Attachment after 
date of institution of admlnistratnm suit under 
deei'ee ohtmued prior to such, suit — Injunction.'] 
On the 22ud July 1886, one M L obtained a 
money-decree against one P C. On the 5th 
November 1886 P C died; and on the ISth 
December 1886, i? L applied to attach certain 
properties belonging to the estate of his judgment- 
debtor, which properties were actually attached 
on the 8th and 12th January 1887, On the2Ist 
December 1886, one S filed a suit to adminis- « 
ter the estate of the deceased, and on the 20th 
January 1887 obtained the usual administration 
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ADMINISTRATION- cotivliuhil* 


AD VO OATH— concluded. 


decree. On tlie 5fch May 1887, S applied for 
an order staying* all pioceedings taken by i/. L 
against tbe estate of P C, and duectmg him 
tp come in, should ho l^mk fit so to do, and 
prove his claim m the administration suit. Held, 
that the attachment did not cieate any inteiest 
in, or chaige upon, the properties m favour of 
the attaching ci editor as against orher creditors, 
and that the order asked for ought to be granted. 
In the matter op the Application op Soobul 
Ohunder Law. Soobul Ohunber Law v. Rus- 
SIOK Lall BIitter 

[I. L. R. 15 Calc. 202 

ABMINISTRATION-BOND. 

Breach of conddioii^Comjocnmtnm — Successkm 

Act^ss 2.5 (), 257 — C 07itmct Act IX of 1872, .s*. '/I 
— BxcejfUon—BamageH'] An administration-bond 
^ executed by an administrator in accordanco with 
s. 256 of the Succession Act is not an instrument 
of the kind refened to in the exception to s. 74 of 
the Contract Act, so as to make the obligor liable, 
upon bleach of the condition thereof, to pay the 
whole amount mentioned therein ; and au as- 
signee of the bond under s 257 of the Succession 
Act cannot recover more damage than he proves 
to have resulted to himself or to these iiiteiostcd 
in the bond. Held, therefoie, wheie neither the 
assignee of such a bond nor any one else had 
suffered any damage by reason of the breach of a 
condition requiring the obligor to file an inven- 
tory of the estate within a specified period, that 
the assignee was not entitled to recover from the 
obligor any compensation in respect of such 
breach. Laohmak Das 'c. Chatee. 

[I. L. R 10 All. 29 

ADMINISTRATOR, APPOINTMENT OF- 

See Certificate op Administration— 
Certificate under Bombay Reg. 
VIII OP 1827. 

[I. L. R. 13 Bom. 37 

ADVERSE POSSESSION. 

See Cases under Onus Probandi— 
^ Limitation and Adverse Posses- 

sion. 

See Cases under Possession— Adverse 
Possession, 

See Variance between Pleading and 
Proof— Special Oases— Posses- 
sion, Suit for. 

[I. L. R. 14 Calc. 592 


ADVOCATE. 

t^-^-Cowml—Pi'uilege.l An advocate in India 
cannot be proceeded against, civilly or oiiminally 
for words uttered in his office as advocate, 
Sullivan t?, Norton. 

[I. L. R. 10 Mad. 28 


2 . — Pvaettee — Barrister — Blqlit fo tahe mntrue- 
1 10 Jifidnrci /if from client — llujhtfo ^^aef ” for client 
— Letters Patent, N.W.P.y^s. 1,%-^ Civil Procedure 
Code, ss 2, 30, 39, (585 ] Reading together ss. 7 
and B of the Lotteis Patent for the Iligli Coiut, 
and ss. 2, 30, 39, and 035 of the Civil Froceduro 
Code, an advocate on the loll of the Oouit can, 
foi the purposes of the Code, peifonn on behalf 
of a suitor all the duties that may be porfoimed 
by a pleader, subject to his exemption in the 
matter of a rahalatiiama and to any rules which 
the High Court may make rogwding him. No 
such rule having been made to the con ti ary, such 
an advocate may take instructions directly from 
a suitor, and may “ act ” for the purposes of the 
Code on behalf of his clients. Bakhtawa Singh 
'll, Sant Lal. 

LI, L R. 9 All. 617 

ADVOCATE-G-ENERAL, CASE CERTI- 
FIED BY— 

See Merchant Shipping Act, 1854, 
s. 207 

[I. L. R. 16 Calc. 238 

ADVOOATE-GENERAL, SANCTION BY— 

Right op Suit— Charities, 

[I L. R. 10 Mad. 375 

AFFIDAVIT. 

See Stamp Act, 1879, Son. II, Cl. 1 (b). 

[I. L. R. 12 Bom. 276 


AFFIDAVIT AFFIRMED BEFORE DE- 
PUTY MAGISTRATE. 

See False Evidence— Generally. 

[I. L. R. 14 Calc 653 

AGENT. 

See Cases under Civil Procedure 
Code, s. 37. 


AGREEMENT TO PAY. 

See Stamp Act, 1879, Sch. I, Cl. 5. 

[I. L. R. 15 Calc. 150 

AGRICULTURIST 


See Dekkan Agriculturists Relief 
Act, s. 12. 


[J L. R 11 Bom. 469 
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1 . Appeal newly given by law 

3. Arbitration ]’* 

4. Bombay Acts ... 

5. Certificate of Administration Act 
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8. Execution of Decree ... 
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See District Judge 

[I. L. R-11 Mad. 130 

See LETfERS Patent, N 4Y. P., Cl 10. 

[I. L. R. 11 All. 375 


See Madras Boundary Act, ss. 21, 
25, 28. 

[I. L. R. 12 Mad. 1 

See Oases under Special oh Second 
Appeal 


See Subordinate Judge, Jurisdiction 

OP. 


OF CASES. ( 22 ) • 

, ( 2 ) k(yi^—-eonclVjde(l, 

i High CoRrfc has no jiirisdicfcion to hear an appeal 
i from the order of a District Judge made by him 
I on petition puisuant to^s. 10 of Act XX of 186.-l^ 
I (Religious Endowments), appointing a member* 
to fill a vacancy in a committee. Neither that 
Act nor the geneial law gives any right of 
appeal, w'hich, therefore, does not exist from such 
an order. MiNAKSHi Naidu Subramanya 

' Sastri. 

! [I. L R. 11 Mad. 26 

I [L R. 14 I. A. 160 

I 4 — Act ATX of 18G3, s. 18 — Civtl Precechire 

I Cede, s G22 — Order reftistng permlf^^joii, to 
; An order passed under s. 18 of Act XX of 186.3, 

I refusing leave to sue, is not appealable, nor, if the 
* Judge has exercised his discretion, liable to 
! revisiou under s G2 2 of the Code of Civil Proce- 
j dure. In p.e Tenkateswaea. 

[I. L. R.40 Mad. 98 
I See Anonymous Case. 


[I. L. R. 12 Bom. 486 


[I. L. R. 10 Mad. 98 note 


(1) APPEAL NEWLY GIVEN BY LAW. 

1 , — Proceedings instituted prior to change in 
procedure-- Apigyeal from order under s. 312, ^ Cn il 
P7;i>eedure Code {Act XIV of l^S'2) — Act VII of 
1888, ss, 55 and 56.] It is a general piinciple of 
law iihat an appeal newly given by law is made 
applicable to pioceedings instituted befoie that 
change m proceduie is made. Eeld^ accordingly, 
that an appea]*from an order under the second 
paragraph of s 312 of the Civil Procedure Code, 
although made before Act VII of ISSS came into 
force, would, upon the operation of that Act. he 
to the Conrfc to which an appeal would lie from 
the decree in the suit in i elation to which such 
order was made Hurrosmidary Pain v. Blwjo- 
hari. Pas Manji, I. L* R. 13 Calc 86. explained and 
distinguished' In the matter op Anund Ohun- 
DBR EOY U. NITAI BHOOMIJ. 

[I L. R. 16 Calc. 429 
(2) ACTS. 

2. — Act XL of 1858 — jSurmah Courts Act 

{XVII of s ^b—Cevt\fioate of ad numst ra- 

tion ] The appeal given by s. 28 of Act XL of 
1858 is subject to the ordinary law of appeal laid 
down in the Burmah Courts Act. No appeal, 
therefore, will lie from an order refusing 
an application for the issue of a certificate of 
administration nnder Act XL of 1 858, it being 
impossible to place any specific money valuation 
on such an application. In the matter of the 
Petition of Mull a Adjim, 

[I, L. R. 14 Calc. 351 

a— XATi)/ 1863. 10— Order of Pistrict 

Judge filling vacancy on committee. It is not 
to be assumed that there is a right of appeal m 
every matter which comes under the consider- 
ation of a Judge ; such right must be given by 
the enacted law or equivalent authority. The 


5 —Bengal Tenancy Act {VIII of 2885), ss. 93, 
113 — Manaycr, Application for— Suit ^ An ap- 
plication under s. 93 of the Bengal Tenancy Act 
i 1885, is not a suit between a landlord and tenant 
I within the meaning of s 1 43, and no appeal lies 
I from an order rejecting snch an application. 
Hussain Bux v Mutooxdharee Lall. 

[I. L. R. 14 Gale. 312 

6 — Bengal Tenancy Act {Till of 1885), 

V \o%Suit for Rent— Question as to amount of 
j Rent ] Wheie there was a question as to the 
I amount of lent annually payable, the plaintiffs 
i claiming Rs. 15, and the defendants alleging the 
} rent to be only Rs. 7-8 : Held, an appeal lay 
I under s. 1 53 of the Bengal Tenancy Act. Aubhoy 
Churn Maji v Soshi Bhusan Bose. 

[I. L. R. 16 Calc. 155 

7. — Land Acguisitio/i Act. Additional 

Judge — District Jiidye — Civil Procedure Code 
{Act XIV of 1882) s. 647.] An Additional Judge 
appointed to hear cases under the Land Acquisi- 
tion Act, 1870, is a District Judge within the 
meaning of s. 30 of the Act. Under s. 647 of the 
Civil Procedure Code an appeal from the decision 
of an Additional Judge so appointed lies to the 
High Court. In the matter of the Applica- 
tion OF PoEESH Nath Chatterjee i\ Secretary 
OF State for India, 

[I. L. R. 16 Calc. 31 
(8) ARBITRATION. 

8. — Civil Procedure Code, s 522 — Award, Appeal 
against decree in terms of — Bxtension of time for 
presenting award — Erldencef\ Where a decree 
purports to have been made in terms of an award 
under s. 522 of the Code of Cinl Procedure, an 
appeal lies against it if there was no award in fact 
or in law, Suppu r. Govindachaeyab. 

[I. L. R. 11 Mad. 85 
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AFFHAJj—eontiHUi'd. 

(3) ARBITRATION-~^(/?irZwf7r^7. 

9. — Civil Proeednn Codc^ s*.s*. 521. 522, ami 582 — 
I2i‘Vocatnnb of ^uhmisstobi — Apjtclh/fe dovrvc n) 
meordanve icdli mcard ] (^By reason of fs. 682 of tlie 
Civil Procedure Code, wheie a Court of First In- 
stance wrongly sets aside an aibitiation award 
and passes a decree against the terms thereof, and 
a Court of first appeal, holding that the award 
was not open to objection upon the grounds men- 
tioned in s. 521, passes a decree stiictly in accord- 
ance with the awaid, such appellate decree is 
entitled to the same finality as the first Couit’s 
decree would have been undei the last par agiaph 
of s. 622, and cannot be made the subiect of 
second appeal. Pureslnuith Paj v. Xoh/n Chunder 
12 W. R. 93, and Biujliulecr Pijal v Munia 
Koei^ 12 C. L. R. 564, dissented fiom’. Naurang- 
Singh r. Sadx\.pal Singh. 

[I. L. R. 11 All 8 

Aimrd— Ap]}l%catio)i to filemoard, ohjcetion 
to — JDecreo on award ^ Pinaldij of-^Prirntearhitra- 
tUm—Cn d Procedure Code A'7F of 1882), 

620, 621, 625, 626.] Cei tain disputes between 
parties were referied under a written agreement 
to an aibitratoi T\ho, in due course, made his 
awaid. The plaintiffs then applied to the Suboi- 
dinate Judge to have tbe awaid filed in Court under 
the provisions of s. 525 of the Code of Civil 
Procedure The defendants came in and objected 
to the awaid on the following amongst other 
grounds — (1), that the value of the property in 
suit was Rs. 500 only, and therefore that the 
application should have been made in the Munsifi’s 
Court and not in that of the Subordinate Judge ; 
(2) That the agreement of submission was vague 
and indefinite and did not clearly set out the 
matters in dispute. The Subordinate Judge over- 
ruled the objection without taking any evidence, 
and directed the award to be filed and a decree 
to be passed thereon. The plaintiff appealed. 
The defendants contended that no appeal lay, 
and that if it did, it lay to the District Judge and 
not to the High Couit. Held^ that, assuming that 
in a proceeding under ss. 552 and 628, the Court 
has power to consider such objections as are 
mentionedrin ss. 620 and 521, the above objections 
did not fall under either section, and therefore no 
^ appeal lay. Binds ssuRi Persad Singh i\ 
Jankee Pershad Singh. 

[I. L. R. 16 Calc. 482 

(4) BOMEkY ACTS. 

11 . — Bombay Chnl ConrU Act {XIV of 1869), 
s,s‘, 8 and 26^Suit Jor account and for balance 
that may he found dncfl The plaintiffs sued, 
for an account of all the business done by the 
defendants as their commission agents from 1 864 
to 1867. and prayed that whatever was found due 
might be awarded with interest. The plaintiffs 
valued the relief sought appioximately at Rs. 610. 
e and this was the only valuation stated in the 
plaint. The suit was fi.led in the Court of a 
Fiist Class Subordinate Judge, who rejected the 
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(1) BOMBAY kOX^^eoncluded. 

plaintiff’s claim. x\ gainst this decision the plain- 
tiffs piofoncd an appeal to the High Court Held, 
that as the approximate amount of the claim was 
stated in the plaint to be Rs. 610, that must be 
taken to bo the value of the subjoct-mattor of 
the suit for puiposes of jurisdiction. The appeal, 
therefoie, lay under ss. <3 and 26 of Act XIV 
of 1869, not to the High Court, but to the 
Distiict Court."' Khusualchand Mulohand \\ 
Nagindas Motiohand. 

[I. L.^^R. 12 Bom. 675 

12. — Bombatf Civil Courts Act {XIT of 1866)— 
CiVil Procedure Code,ss. Ill, 216 — Suit for 
^olut ion of partnership— Set-off 1 A suit for dis- 
solution of paitneiship in which the claim was 
valued at Rs. 2,000 with a prayer that such 
balance as might be found due to the plaintiff 
upon taking the partnership accounts might be 
paid to him is a suit for money within the mean- 
ing of s 111 of the Code of Civil Piocediue, and 
a plea of set-off may be raised in sTdeb a suit ; and 
if 111 consequence of such pica the Court of Fust 
Instance decices in favour of the defendant a 
sum above Rs. 6,000, thou by reason of the pio- 
viBion in paragiaph li, s. 216 of the Code, an 
appeal from that decioe will lie to the Iliigli 
Court and not to the Distiict Court. Ramjiwan 
Mal^? Chand Mal. 

[I. L. R, 10 AIL 587 

(5) CERTIFICATE OF ADMINBTRATION 
(ACT XXVII OF 1860). 

13. — Act XXVll of 1860, s 6 — Appeal to High 
Court — Fresh certificated] The fresh certificate 
contemplated by s, 6 of Act XXVII of 1860 means 
a certificate granted to a person other than the 
person to whom the first ceridficato was granted. 
Where, therefore, a person to whom the District 
Court had granted a ceitificate under Act XXVII 
of 1860 appealed to the High Court and prayed 
for a flesh certificate, on the ground that the 
District Court should not have made the giant of 
certificate conditional upon hei giving security 
to another person • Held, that no appeal lay to the 
High Court m the case. Naurangi Kunwar d 
Raghubansi Kunwar. 

[I. L R. 9 All. 231 

(6) DECREES 

14 — Civil Procedure Code, 1882, ss 686, 681— 
Appeal fiumi part of decree disalloioiny objections ] 
Wheie a poition of the plaintiff’s claim 'was dis- 
allowed by the fiisfcCourt and the plaintiff appealed 
to the Suboidmate Judge from the portion of the 
deciee which refused pait of his claim, and the 
defendant filed a.memorandumof objections under 
s 661 of the Civil Proceduie Code, the Judgedecreed 
the plaintiff’s appeal and disallowed the defendant’s 
objections • Held in an appeal by the defendant 
on a preliminary objection taken by the respon- 
dent that a second appeal lay from so much of 
the decree of the Subordinate Judge as disallowed 
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(6) DECEEES — cont^mied, 
tlie objections filed by tbe appellant under s. 561 
of tbe Code of Civil Procedure. Ganapati 
S lTHAEAMA, 

[I. L. R. 10 Mad. 292 

15. — Civil Procedvrt Code, 1882, ss, 232, 2il — 
Assignment of decree — "ij^liditg of transfer — Regis* 
t rat am of transfer ] The holders of a decree for 
tbe sale of mortgaged property tifansferred tbe 
same to M by instruments which weie registered 
at a place wbeig, a small portion only of the 
pioperty was situate. Subsequently d/ tiansf er- 
red the decree to other persons, and the co-trans- 
ferees applied, under s. 232 of the Civil Proceduie 
Code, to have their names substituted for those 
of the original decree-holders The judgment- 
debtor opposed the application on the giounds 
that M's name had not been substituted for the 
names of the oiiginal decree-holdeis who had 
tiansferied to him, and that the transfers to M 
were inoperative, as the instruments of tiansfer 
had not been registered, at the place wheie the sub- 
stantial portion of the moitgasred piopeity was 
situate, m accoidance with s 28 of the Begisfcra- 
tion Act (III of 1887). It appealed that no 
notice had been issued to 21 under s 232 of the 
Civil Procedure Code, that he was dead ; and that 
hi# legal lepiesentatives had not been cited as 
required by law. The application was allowed 
by the Courts below, field that the matter involv- 
ed questions arising between the parties to the 
deoiee or their representatives within the mean- 
ing of s. 2-U •(c) of the Code, and that the order 
allowing the application was, therefore, a decree 
within the definition of s 2, and was appealable 
as such Gulzaei Lal r. Daya Ea 3I. 

[I. L. R. 9 All. 46 

10, — Civil Procedure Code^ ss, 241, ill^-Appla 
cation hj Collector in panfev suit— Court-fees^ 
recovery cf, hy Government— Question hetween 
2 }arties'to suit.] Held, that a Collector applying 
on behalf of Government, under s. 411 of the 
Civil Procedure Code, foi leooveiy of court-fees 
by attachment of a sum of aioney payable under 
a decree to a plaintiff suing in forma jntuperis, 
might be deemed to have been a party to the 
suit in which the decree was passed, within the 
meaning of s. 244 (c) of the Code, and that 
an appeal would, therefore, lie from an ordei 
granting such application. JAXKI v. CoLLEcroR 
OP Allahabad. 

[I L. R. 9 All. 64 

17 , — ApfjflloaUon for permission to sue as a pan* 
pQj- — Rejection of application on the ground that 
it had been withdrawn— Civil Procedure Code. 
5, 2.] Helds that an Older rejecting an applica- 
tion for permission to sue as a paupei, and strik- 
ing the case off the Court’s file, on the ground 
that the applicant had previously withdrawn the 
application and entered into a new contract with 
the defendants, was a * ‘ decree ” within the 
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(6) DEGREES— 

meaning of s. 2 of the Civil Procedure Code, and 
appealable as such, Baldeo r. Gula Khae 

. ^ [I. L. R. 9 All 129^ 

18. — Civil Proceduri Code, 1882, ss. 2, 645 — 
Order rejecting sta ij of es ecntion. ] An order by a 
District Judge under s 545 of the Civil Procedure 
Code (Act XIV of 1882), refusing to stay execu- 
I tion is a decree as defined in s 2, and is therefore 
appealable. BIusaji Abdulla v. Damodae Das. 

[I L R. 12 Bom. 279 

i 19 — Cud Procedure Code, ss. 2, 54 — Dismissal 
j of suit for insvfdeient court fee^ on plaint — Court* 

{ fees {Alt VII of 1870), -v. 12.] The Court of 
' First Instance being of opinion that the plaint 
' hoie an insufficient couit-fee. and the plaintiff not 
I making good the deficiency, dismissed the suit 
1 after recording evidence, but without enteiiug 
j into the merits On appeal the lower Appellate 
Court held that the couit-fee was sufficient, and 
i remanded the case for tiial on the meiits . Held^ 
that the first Court’s disposal of the suit must be 
treated as being under s. 54 of the Civil Proce- 
duie Code and was therefoie a decree within the 
meaning of s 2, and appealable as such, and 
that such appeal was not prohibited by s. 12 of 
the Court-fees Act. Ajoodhya Per shad v. Gunga 
Pershad, I. L. R. 6 Calc. 249, and Annamalat 
Chetti V Cloete, I L R. 4 Mad. 204, referred to. 
Muhammad Sadik v Muhammad Jah. 

[I. L. R. 11 All. 91 

(7) DEFAULT IN APPEARANCE. 

20. — Civil Procedure Code, ss. 98, 99, 157, 158.] 

A District Blunsiff stiuck a case off the file of his 
Court on neither party appearing. Subsequently, 
on an application by the plaintiffs, the case was 
lestoied The order of restoration was reversed 
by the District Judge: Held, (1 ) that the order 
to stiike off the case was illegal ; (2) that, assum- 
ing that the case was dismissed, no appeal lay 
to the District Judge, whose order was ac- 
cordingly made without juiisdiction. Alwae r. 
Seshammal. 

[I.L. R. 10 Mad. 270 

21 — Civil Procedure Code, ss. 102, lOZ— Dis- 
missal of suit for non-appearance of plaintiff.] 
S. 103 of the Civil Procedure Code does not take 
away the remedy of appeal from a decree dismiss- 
ing a suit under s. 102. Dal Sing v. Hunjan, 

I. L. R 4 All. 387 ; Ajudhia Prasad v. Bahnnkand, 

I. L. R 8 AIL 354, and Pariah Rai v Mam 
Kishen, Weekly Notes, AIL 1883, p. 171, referred to. 
Ablakh %\ Bhagirathi. 

[I. L. R. 9 AIL 427 

(S) EXECUTION OP DECREE. 

(a) Question in Execution. 

22 .— Civil Procedure Ct>e7e,lS82,6'^\257 and 258 — - - 
Adjustment of decrees more than three years old — 
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APPEAL— <30 nt / nved 

(8) EXECUTION OF DECREB-^J<)?i25uiwod 
(/i) Question in Execution— 

JRfi'rrenee imdev s, 617 of a qveiition ar^vnq 
ponder tlie^e sections.'] On tli'e 22ud March 1886, 
^the applicant presented an application to a Sub- 
ordinate Judge, praying that the adjustment of 
certain decrees, dated the 28th March 1867 and 
nth July 1871, might be certified, and a sanction 
granted to a sanMat, dated ISth March 1880, 
passed to him by the defendant in satisfaction of 
the said decrees and m substitution of two bonds 
dated February 1879. The Subordinate Judge 
being of opinion that the application could not be 
granted, inasmuch as the execution of the decrees 
was then barred by limitation, refen ed the case 
to the High Couit under s. 617 of the Civil 
Procedure Code (Act XIV of 1882) Held, that 
the (Question could not be referred under s. 617 
of the Civil Procedure Code (Act XIY of 1882), 
as the order applied for to the Suboidinate Judge 
was appealable under s. 2 of the Code. The 
question raised by the application related to the 
satisfaction of the decree within the meaning of 
s. 244 of the Code. Ranuji v, Bhaiji Harjivan. 

tl. L R. 11 Bom. 57 

Order alloimng Qnortgagor to deposit hi 
Court anmmt due after date ilved--l\hmsterHil 
act — Civil Procedure Code. s<i. 244, 588] S. 211 
of the Civil Proceduie Code contemplates that 
there must be some question in controversy and 
conflict in execution which has been brought to a 
final determination and conclusion so as to be 
binding upon the parties to the proceedings, and 
which must relate in terms to the execution, dis- 
charge or satisfaction of the decree A judgment- 
debtor under a decree for foreclosure made an 
application to the Court two days after the expiry 
of time prescribed by the decree for payment of 
the amount due thereunder, in which she alleged 
that, by reason^ of the two previous days having 
been holidays, she had been unable to pay the 
money before, and asked to be allowed to deposit 
the same. Upon this application the Court passed 
the following order “ Permission granted. 
Applicant may deposit the money.” The money 
was deposited accordingly. Held, that the order 
was merely a ministerial act, and nothing more 
than a direction from the Judge to his subordi- 
nate official to receive the money, which, as it did 
not fall within either s 244 or s, 588 of the Civil 
Procedure Code, was not appealable ; and that 
the proper remedy of the decree-holder, assnming 
the deposit to have nob been made in time, was to 
apply for an order absolute for foreclosure, which 
order would be subject to any steps the parties 
affected by it might take by way of appeal or 
otherwise. Hulas Rai %\ Pirthi Singh. 

[L L. R. 9 All. 600 

24. — Civil Procedure Code, 1882, ss 2 and 244— 
Btag of execution — Amount of seeurity requhed 
^ m granting of exemtion, a question hi execution and 
order thereon a2>pealahle.] The defendant in a 
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Qi) Question in Execution— 

redemption suit against whom a decree had been 
passed appealed to the High Court, which on his 
application granted the usual stay of execution 
pending the appeal, upon security being given by 
him. The Subordinate Judge, feeling doubt as to 
whether the actual value the property or the 
value stated in the plaint should be regarded iu 
fixing the secifrity, referred the case to the High 
Ooui t. Held, that the question as to the amount of 
the security was a question relating to execution 
as contemplated by s. 244 of the Code, and, 
therefore, an order determining that question 
would be appealable under s. 2 of the Code, 
ISHWARGAIl r. CHUBASAMA MaNABIIAI. 

[I. L. R. 12 Bom. 30 

25. — Ctcil Procedure Code, 1882, s. 293 — Que.^- 
tionfor Court executinq decrcc-^JDa faulting pur- 
ehaser ansioenng for loss hy re-sale — Heseriqition 
of property at 'sale and resale. Difference of— 
Jleqular suit.] An appeal will ^le against an 
Older made under s. 293 of the Code of Civil 
Procedure— iSn'i? JVarani MiiierY. Mahtah Chund, 

3 W. R. 3 ; Sooruj Duhsh Singh v. Sree Hishen 
Doss, 6 \V. R. Mis. 126 ; Joohraj Sing v. Hour 
Buhh, 7 W R. 110 ; Bisohlia Moi/ee ChowdJirain 
v. Sonatnn Dass,l() W. R. 14, and JRani Dial^, 
Bam Das, I. L R. 1 All. 181, followed. Baunath 
Saiiai V . Moheep Narain Singh. 

[I. L. R. 16 Gale. 536 

• 

m Parties to Suits. 

26. -- Civil Procedure Code, 1882, <?. 244 — Decree 
passed against mpresentative of dehtor— Attach- 
ment of property as belong hig to debtor— Object i 07 i 
to attachment by judgnmit-debtor setting uji an 'in- 
dependent title— Aqipeal fro%i oi^der 'disalUming 
objection— Civil Procedure Code, ss, 2, 283.] The 
decree-holders, in execution of a simple money 
decree passed against the legal representatives of 
their debtor and which provided that it was to bo 
enforced against the debtor’s property, attached 
and sought to bring to sale a house as coming 
within the scope of the decree The judgment- 
debtors objected to the attachment and proposed 
sale, on the ground that the house was their own 
private property and nob the property of the 
debtor within the meaning of the decree, having 
been validly transferred to them during the debt- 
or’s life-time. The objection was disallowed by the 
Court of First Instance. Held, that s. 283 of the 
Civil Procedure Code had no application, that the 
case fell within s. 244, and that an appeal would 
lie from the first Court’s order Itam Ohdmn v. 
Hazara Kuar, I. L. R. 7 All. 547, and Sita Bam v, 
Bhagman Das, I. L. R. 7 All. 723, followed. 
Shanhar Dial v, Aimr Haidar, I. L. R. 2 All. 
752 ; Abdul JRalman v. lluhammad Tar, I. L E. 

4 All, 190 ; Atoadh Knari v, Bohtn liwari, 
I. L, R. 6 All. 109 ; Cliomdhry Waited AU v. 
Jumaee, 11 B. L. B. 149 j Ameer oonnissa Khatoon 
V. Meer Mahomed, 20 W. R. 280, and KurryaU v. 


f 
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' appeal — continued. 


(8) EXECUTION OP eon eluded. 

{!)) Parties to Suits— 

2fayan,I L. S 7 Mad 255. lefeiied to Mul- 

MANTBI V. ASHFAK AHMAD. 

ri L R 9 All. 605 

27. — Attachment — Objection to attaehment hy 
judymenUdehtor on helial^ of others — Order against 
decrer-holder — Civd Procedure Code Act XIV of 
1882), &s. 244, 2S0, 283.] 'Where a jTJ^gment-debtor 
claims property which is the subject-matter of 
attachment, either on his own account as his own 
property, under whatever light, or as the repre- 
sentative of third paities in which capacity he 
has been sued, the question between him and the 
attaching creditor is propeily one between the 
parties to the suit under s 244 of the Code of 
Civil Piocedure. But where the judgment-debtor 
raises the claim or objection on behalf of third 
parties who aie not represented befoie the Court, 
the order passed thereon must be regarded as an 
Older under s. 280 of the Code, and the only 
mode in which that order can be contested is in a 
regular suit as provided by s. 283. In execution 
of a deciee against a judgment-debtor in his 
piivate capacity, the judgment-creditor attached 
certain pioperty Thereupon the judgment-debtor 
objected that the propeity attached had been 
dedicated by him some time previous as waJf 
under a registeied imhfnamah^ and that he was 
only in possession as mutivah under the deed 
The lower Couit found that the document created 
a valid iraJf, and allowed the objection and 
released the property from attachment. The 
judgment-creditor appealed. At the hearing of 
the appeal it was contended that no appeal lay, 
inasmuch as the order was one under s. 2So of 
the Civil Procedure Code. On behalf of the 
judgment-creditor it was contended that the older 
was one undei s 244 and was thus appealable 
Pchf that the older' was one under s. 280 and that 
no appeal lay, the remedy of the judgment-credit- 
01 being by way of a regular suit as provided 
by s. 283. Eoop Lall Dass Bekani Meah ; 
Mohinee Mohun Eoy i\ Bekani Meah. 

[L L. R. 15 Calc. 537 

28. — Civil Procedure Code^ 1882, .§5.244, 293, SOG 
— LlaWity of defaulting giurcluiser — Apgyeal from 
order under s 293.] At a sale in execution of a 
decree, a decree-holder, who had obtained leave to 
bid, was alleged to have made a bid ihiough his 
agent of Bs. 90,000, but he shortly afterwards 
repudiated the bid and did not pay the deposit. 
The property was put up for sale again ou the 
following day under s. 306 of the Code of Civil 
Procedure, and was in due course knocked down 
for a smaller sum. The judgment debtor filed a 
petition under s. 293 to recover from the decree- 
holder the loss hy resale; the petition was reject- 
ed. On appeal, held, that the question at issue 
was one arising between the parties to the suit, 
and that an appeal lay against the order rejecting 
the petition. Vallabhan v. Panuunni. 

[I. L. R. 12 Mad. 454 


( 9 ) PX pjpmcAsm. 

29 — Order setting aside ex parte decree — Cml 
Procedure Code (Act XIV of 1882), ss, 108, 
oSS — Xotff'^atton in Gizctte'] There is no 
appeal from an ortlei* stfttmg aside an ex parte* 
deciee. Sham A Bass c Hurbuns Narain 
Singh. 

[I, L. R. 16 Calc. 426 
(10) MADRAS ACTS. 

SO. — Pored Act^ §. 10 — Decision as to title to 
land, appial to Ugh Court from decision tf Dis- 
tviet Couj't on appeal ] An appeal lies to the High 
Court from a decision of a District Court passed 
under s. 10 of the Madras Forest Act, 1882. on 
appeal from the decision of a Foiest Settlement 
Officer. Kamaraju v. Secretary of State for 
Indi 1. 

fl L. R. 11 Mad. 309 

(11) NORTH-WEST PROVINCES ACTS. 

31. — -V. TF.P. Land Revenue Act (X/Xc/ISTS) 
ss. 113, Order for partition by Asf,istant 

Collector con fii med by Collector— Objection subse^ 
guently made to mode of partition — Question of 
title.'] Upon an application made under s. 103 of 
the N -W. P. Laud Revenue Act (XIX of 1873) 
for paitidon of a share in a mehal, no question 
of title or propiietaiy right of the nature contem- 
plated by s. 113 was raised, nor any serious 
objection made by any of the co-sharers, and the 
Assistant Collector lecorded a proceeding setting* 
forth the rules which were to govern the parti- 
tion, and this proceeding was confirmed by the 
Collector under s I >]. An Amin •was ordered to 
carry out the paitition, and, in taking steps to 
do BO, stated the pimciple upon which he pro- 
pos'ed to distribute the common land. An objec- 
tion was then ftr the first time raised by two of 
the co-shareis in the Court of the Assistant 
Collector to the inclusion of a particular piece of 
land in the partition, on the ground that it 
appertained exclusively to their share. This 
objection was disallowed by the Assistant Collec- 
tor and, on appeal, by the District Judge. Held^ 
that at the stage of the proceedings when objec- 
tions were taken, it wms too late to ^determine 
questions of title under s. 113 of the Act; that 
accordingly the Assistant CollectJor could not be 
said to have done so ; that the objections could, 
therefore, only be regarded in the light of objec- 
tions to the mode in which it was proposed to 
make the partition ; and that consequently there 
was no appeal fiom the order of the Assistant 
Collector to the District Judge, or from the Dis- 
tiict Judge to the High Court. Tota Ram r. 
ISHUR Das. 

[I. L. R. 9 AIL 445 

32. — iV.- W P. Land Rereiiue Act {XIX of 1873) 
s. \ \^— Quest am of title — Appeal from order wider 
first part of s. 113.] No appeal lies to the High 
‘Oouit from a decision of a Collector or Assistant 
Collector under the first part of s. 113 of the 



( 31 ) 


DIGEST OF CASES. - 


( 32 ) 


APPEAL — contiiuicd 

(11) NORTH-WEST PROVINCES ACTS— 

concluded. 

North- Western Piovinces Land Revenue Act 
(XIX of 1873), declining to grant an application 
ifor partition until the Question in dispute has 
been determined by a competent Couit. Inti A z 
Bang c, Latafat-un-nissa. 

[I. L. R 11 All. 328 

(12) ORDERS. 

Procedure Codt\1^^2^ ss 311, 688— 
huolvent judgmenUlel)tor.'\ A debtor was arrested 
on civil process. He presented a petition to the 
Court from which process issued, alleging that he 
was unable to pay the debt, and piaying to be 
declaied insolvent and to be released. The Court 
passed an order on the same day, directing that 
he should be released, and that the creditor should 
proceed against his piopeity : HM, that an 
appeal lay against the order. Komaeasami y. 
GOVINDU. 

[I. L. R. 11 Mad 136 

Z4:.-^0)'derfcfianigto c:cecute Small Cause Court 
decree transferred for execution to Munsif — Canl 
Procedure Code, 1882, 223, 228, 219, G22— 

Mofimil Small Cause Couit Act (XI of 18G.6), 
ss. 20, 21 — Execution yroeeedings^ The plaintiff 
obtained a decree in a Small Cause suit in a 
Subordinate Court in the Mofussil, and a certi- 
cate was granted to him under s. 20 of the 
Mofussil Small Cause Court Act for the execu- 
tion of the decree against immovable property 
of the judgment-debtor in the jurisdiction of a 
District Munsif. He accordingly presented a 
petition to the District Munsif under s. 217 of the 
Code of Civil Procedure, but his petition was dis- 
missed : Beld, that an appeal lay to the District 
Court. PfiEXJMAL 2?. Venkataeama. 

[I. L. R. 11 Mad. 130 

Order granting review— Civil Procedure 
Code (Act XIV of 1882), 5. 629.] No appeal 
lies from an order granting a review of judgment, 
except in the oases set forth in s 629 of the Civil 
Procedure Code (Act XI Y of 1882) Bombay and 
Peesia Steam Navigation Company v. S. S. 
« ZUAEI.” 

" [L L. R. 12 Bom. 171 

36.— of execution jiendtng suit ’between 
deereeAiolder a7id gudgment-dcbtor—Agopeal froni 
order staojtng execution— Civil Procedure Code, 
s, 243.] An appeal lies from an order passed under 
s. 243 of the Civil Procedure Code, staying execu- 
tion of a decree pending a suit between^ the 
decree-holder and judgment-debtor. The plaintiff 
instituted a suit against defendant for recovery of 
money and other relief, which was ultimately dis- 
missed in appeal by the High Court, and he was 
ordered to pay defendant Rs. 1,000 as costs of the 
litigation. Plaintiff then brought this suit against 
c defendant in the Court of the Subordinate Judge of 
Faiukhabad, and while it was pending defendant 


APPEAL -eontinued, ^ 

(12) ORDERS — eontinued. 
applied to the Court to execute his decree for costs* 
Plaintiff then applied foi stay of the execution, 
and his application was refused by the first Court, 
but granted by the Distiict Couit. On appeal by 
defendant to the High Court, held, that an appeal 
lay fiom the order, and the Judge’s older was 
correct. Mithun Bihi v. Bnzloor Khan, 8 W. R. 
392, disappioved. Kassa^'Mal i\ Gopi, 

a [I. L. R. 10 All. 339 

37 . — Ctril Procedure Code, ,s‘6"j^494, 6887 — Order 
for ‘issue of 'notice inade under s. 494.] A petition 
praying for a temporary injunction in a suit was 
presented by the plaintiff in a Subordinate Court. 
The Judge refused to pass orders on it without 
hearing the defendants, and ordered notice to 
issue to them. The plaintiff appealed to the 
Distiict Judge, who granted the injunction prayed 
for : Held, that no appeal lay from the Subordi- 
nate Court, and that the District Judge had pur- 
posed to exeicise a jurisdiction not vested in him 
by law. Luis i\ Luis. 

L'l L R. 12 Mad. 186 

33 — Decree a /firmed on appeal — Amendment of 
decree hg first Court after ajfirmanee — Objection 
hif judgmhit-debtor to execution of amended 
decree— Appeal from order disallowing ohjeetcim 
— Objection allowed on appeaL'} The decree of a 
Court of First Instance having on appeal been 
alfiimed by the High Court, the first Court altered 
the decree which had been affirmed, intending to 
bring it into accordance with the jtfdgment of the 
High Court. After the decree had been altered, 
application was made to execute it as altered, 
but this was opposed by the judgment-debtor on the 
ground that that was not the decree which could 
be executed *. Held, by the Division Bench that the 
order of the first Court disallpwmg the objection 
and directing that execution of the decree as 
altered should proceed could not bo regarded 
as passed under s. 206 of the Civil Procedure 
Code, but was an order passed in execution of 
decree and as such was appealable. Muhammad 
S uLAiMAN Khan v. Fatima. 

• [I. L. R. 11 All. 314 

39. — Letter's Patent, High Court, el 16 — “ Judg~ 
inent^'*— Cinder granting re%%ew of judgment — 
Civil Procedure Code, 1882, s. 020] A second 
appeal was decided on the 1st June 1888 in 
favour of the respondents by two Judges of the 
High Court. On the 21th July 1888, an appli- 
cation for review was filed with the Registrar. 
Various leasons prevented the two Judges from 
sitting together until the month of March 1889. 
On the 6th March the matter came up before 
them, when a rule was issued, calling upon the 
respondents to show cause why a review should 
not be granted, and made returnable on the 
28th March 1889. On that day one of the Judges 
had left India on furlough, and the rule was 
taken up, heard, and made absolute by the other 
of the two Judges sitting aIop.e : Held, that the 
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Older -was not a judgment witbin the meaning of 
cl. 15 of the Letteis Patent; and that no appeal 
would lie theiefrom, the older being final under 
p 629 of the Code of Civil Proceduie. Bondjaij 
Persia Steam N'lvigatnni Cempant/ v. The Zvan, 
I. L. R. 12 Bom. 171, and Ailiaya v JtatnavelUy 
I L R. 9 Mad. 253, appivved. Aubhoy Churn 
Mohunt i . Shamant Lochun Mohunt. 

[I L R locale 788 

40. — Call Preredtrc Code^ s 589— Proee- 
dure Code Amendvievt Acts ( VII of 18S8), ' 
s. .56 (Act X of 18SS), s. 3 — uippeal (Ujain^t order 
of a Suhordniate Coind oa a petition of nhsolu Jicy j ' 
The iiidgment-debtor. having been aricsted m 
execution of a deciee passed by the Small Cause ' 
Couit at Madias, which was tiansferied for | 
execution to the Suboidinate Couit of South 
Malabar, applic‘d to the Di^tiict Court to be ' 
declared an insolvent. The Distiict Couit trans- 
feiied the application for disposal to the 
Suboidinate Coufr, and the application was , 
gi anted on 25th July 1888 On oth November ' 
IS88 one of the opposing cieditois appealed to the 
High Court Held, that the appeal did not lie. 
SiTHARAMA I*. VyTHILINGA 

. [I L R 12 Mad 472 

41. — Clnl Procedure Code, ss 32, 588 (2) — 
Apipeal against order flint a ydahitif he made 
defendant ] An aiipeal lies under Civil Procedure 
Code, s 588 (2), against an order under s. 32 that 
a plaintiS be made defendant. Lakshmana t. 
Paeamasiva. 

[I. L R. 12 Mad 489 

42 — Chi'll Procedure Code, s. 4:^2 — Order 
rejecting application to stay e:eeention. Au-, for 
want of sanction of Court under s. 462 — Decree hg 
C07isent of guardian of minor defendant f\ An 
application to stay execution of, and to set aside a 
deciee passed with the consent of the guaidian 
of a iiuuoi defendant), foi want of sanction of the 
Couu under s. 462, Civil Pioeeduie Code, was 
reiected IPdd, no appeal lay against the order of 
rejection. Aeunachallam v Murugappa 

[I. L. R 12 Mad. 603 

43.— Procedure Code, s. 2V2— Order 
rejecting petition for tu-eeution hij transferee of 
deciee'] A petition, by one claiming to be the 
pill chaser at a Court-sale of the inteie^t of a 
decree-holder under a decree, for execution of the 
deciee was rejected . Held, no appeal lay fiom 
the Older i ejecting the petition. Sambasiya v, 
Sriniyasa 

[I. L. R 12 Mad. 511 

44— C'ri/Z Procedure Code, 1882, s 629— OiyZio* 
on apiplieation to review — Apipeal from decree as 
amended,] A second appeal lies against an order 
Of a lower Appellate Court passed under s. 629 
of the Civil Procedure Code (Act XI Y of 1882) 

W, D. 


■ APPEAL — eoufiavfid 
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I where ihe appeal to the lower Appellate Court ha« 
' been, not fiom the Older allowing a review, but 
' fioin the oiiginal decretal older itself as amended 
by the oiiginal Com t on the application for review 
Than Smgli v. Clnnulmi Sniyli, I. L. S, 11 Calc. 296, 
distinguished. Senible -HCno. woids of s. 629, 
“ an Older of the Couit for lejecting the ap- 
; plication shall be final,’* pnmd facie apnly to 
the Couit which has passed the oiiginal decree, 
but in .spirit they w'ould seem properly to apply 
j also to an oider of an Appellate Court. Bal i 
Nath A r. Bhiva Nath a. 

[I L R 13 Bom. 496 
(13) REOEIYERS. 

45. — Cinl Procedure Code, ss 503, 505, 5SS — 
Ordei rejectiug appheation to appoint lieceirer — 
App^alahle order.] An ordei rejecting an applica- 
tion to appoint a Receiver is an order passed under 
s. 503, and is theiefoie, appealable under s 5SS, 
cl 24. of the Code of Civil Piocediue. Suhrainanija 
V ippommi, I. L R. 6 Blad. 355, overruled. 
Yenkatasaiii i, Stridayamma. 

[1. L R 10 Mad. 170 

8 te Anonymous Case. 

[I L R. 10 Mad. 180 note 

I (14) SALE IN EXECUTION OF DECREE. 

46 — Civil Procedure Code. 1SS2, n. 312 and 588, 

I cZ. 16 — Order setting asuh (I sale, Apjieiil from,] 
An appeal does not lie from an order setting aside 
a sale passed tinder s 312. paia 2 of the Civil 
I Pioceduie Code (Act XIV of 1882). SakhaRAm 
j Yithal i \ Bhiku Date am. 

; [I. L. R. 11 Bom. 603 

I 

I Proeidiire Code. s,s 311, U2—0hjee- 

' tionto sale — Legal di^ahihtg — Order confirming 
1 sale before time for filing objections lias expired — 

I Appeal from order] Although s 312 of the Civil 
I Pi oeeduie Code contemplates that objections to a 
I sale undei s .311 shall be filed befoie an order for 
coiifiimation is passed, if the piecipitate action 
of the Couit has led to the confiimation of a 
sale befoie the time allowed foi filing objection 
to the sale bps exjnied. wdiethei or not that Court 
could enteitani such objections after confiimmg 
the sale, the High Couit on appeal is bound to 
Intel ieie. and to see that objections which by law 
the appellant is empoiveied to make aie heard 
and deteimined befoie a sale of bis pioperty is 
confirmed or becomes absolute An application 
under? 311 of the Civil Procedure Code on be- 
half of a judgment-debtor who was a minor, was 
rejected on the giound that the applicant did not 
legally lepiesent the minor, and the Couit there- 
upon confiimed the sale A second application 
to the same effect was then filed on behalf of the 
minoi by his guardian, and was lejecbed on the 
ground that the Couit had alieady confirmed 
the sale, and was precluded from entertaining 
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(U) SALE IN EXECITTION OF DECREE- 
eoncliulvd 

objections after such confirmation, pxior to which 
no proper application had been filed. From this 
order the judgment-debtor appealed JMd, that 
the appeal must be considered to be one from an 
order under the first paragraph of s. 312 of the 
Civil Procedme Code, confiiming the sale after 
disallowing the appellant’s objection, and that 
it would, theiefoie, He The order disallowing the 
application and the order confirming the sale 
were set aside and the case remanded for disposal 
of the appellant’s objections. BxIldeo Singh i\ 
Kishan Lal. 

[I. L. R. 9 AIL 411 I 

! 

48. — Civd Procedure Code^ 1882, ,<i, 811— j 
Reject lou of ajiplic at 10)1 to restore to fie petition 
to set iisUlo sale, dlsvussed for default ] An 
application under s. 311 of the Code of Civil 
Procedure to set aside a sale in execution of a 
decree having been dismissed for default, the 
petitioner applied to the Couit to restore the 
application to the file The Comb having rejected 
this application, the petitioner appealed against 
this order Held, that no appeal lav Xnijappa, 
V. (riiuffawa, 1. L. R. 10 Bom. 133, followed 
RAtTA-y Strinivasa. 

[I. L. n. n Mad, 319 

(15) OBJECTIONS BY RESPONDENT. 

4:9,-- Civil Procedure Code, 1882..?. m--Prae- 
Uce — Objections to decree hi/ resjwndent—Iime for 
fling ohjeeiions — Date f tied for hearing ajipeal ] 

' Quesre — Whether, under s. 661 of the Code of Civil 
Procedure, objections to the deciee by the respond- 
ent must necessarily be filed seven days before 
the date originally fixed for hearing the appeal, 
or whether it is not sufficient if they are filed 
seven days before the day on which the appeal is 
actually heard, and whether the decision of the 
Bombay High Court in Rang il das v. Rui Girja, 
I. L. R. 8 Rom. 659, to that effect is not correct, 
and the decisions of the Calcutta High Court to 
the contrary are not erroneous. Tulshi Peeshad 
Raja Misser. 

[I. L. R. 14 Calc. 610 

50 —Civil Procedure Code, 1882, s. 
of objections, time for — Practice ] The expres- 
sion the day fixed for the hearing ’’ used in 
s. 661 of the Civil Proceduie Code (Act XIV 
of 1882) means the day on which the heaiing 
actually commences, and includes both that day 
and the day to which the hearing may bo ad- 
journed The purpose of the section is to give 
the appellant timely intimation of the proposed 
objections. Accordingly, a cross-objection filed 
by the respondent on the day mentioned as the 
day fixed for hearing the appeal in the notice to 
the respondent, was held not too late. Rang Mas 
Y. Bai Girja, I. L.R. 8 Bom 6.69. followed. * Din- 
KAR PARSHARAM l% ViNAYEK; MORESHWAR. 

[I. L. R, 11 Bom, 698 


eon eluded , 

(16) OBJECTIONS BY RESPONDENT— 
eoneluded. 

51. — Civd Procedure ('ode, s. 661 — Dismi,s 8 al 
of appeal as barred bij li nutation-— Objections not 
enter Ju noble. } The cnterbaiament of objections 
uikIgi s 661 of the Civil Piocedare Code is con- 
fciugenb and dependent upon the hearing of the 
appeal in which such objeotions arc taken, and 
when that appeal itself' fails, is rejected, or dis- 
missed, without being disposed of upon the 
incuts, the objections cannot bo entertained 
eichei. Ramjiwand Mal y Ciiand Mal. 

[L li. R. 10 AIL 587 

APPEAL IN CRIMINAL OASES. 

Col. 

1. Acquittals, Appeals from ... 36 

2. Acts ... ... ... 36 

3 Ciiminal Proceduie Code ... 3G 

(1) ACQUITTALS, APPEALS FROM. 

Appeal bif local Government from judgment of 
aeiiiiittaLI Queen-Dmpress YX(fa i/adin, 1 . L.R. 
All, 168, followed by BrodhuRST,* J., as to the 
piiiiciplo applicable to the dcterinmabioii of ap- 
peals picferred by the local Government fiom 
judgments of acquittal. Per Edge, C. J. — In 
capital cases, where the local Government appeals, 
under s. 417 of the Criminal Procedure Oodo,‘Ttrom 
an Older of acquittal, it is generally speaking un- 
desirable that the prisoner’s fate should be discuss- 
ed while he remains at largo ; and the Government 
should, iu such cases, apply for the aricst of the 
accused under s. 427 of the Cod8. Per Edge, 0 J. 
and Straight, J.— Every case as it arises must 
be decided on its own facts, and not on supposed 
analogies to other cases Queen-Empress v. 
Gayadin, I. L. R 4 All. 148, distinguished. Queen- 
Empress r. Gobardhan. 

. [I. L. R. 9 All. 511 

(2) ACTS. 

Cattle Trespass Act, s Compensation 
for illegal seizme of cattle ] No appeal lies fiom 
an order under s. 23 of Act I of 1871, awarding 
compensation for illegal seizure of cattle. Queen- 
Emjiress v, Zahsinlx, I. L, R. 10 Bom. 230, fol- 
lowed, DhiivU V. Denonath Deb alias Dinu. 

[I. L. R 15 Calc, 712 

B.—s. 22—Com2)ensation,'] No appeal lies 
against an order mado under s. 22 of Act I of 
1871, In re Khadar Khan. 

[I. L. B. 11 Mad. 359 

(3) CRIMINAL PROCEDURE CODE, 1882. 

4. — Criminal Procedure Code {Act -T f/1882), 
s. Appeal from sentence if Presidency Magis- 
trate.'] No appeal lies from a sentence of six 
months’ ligorous imprisonment and a fine of 
Rs. 200 or a further period of three months’ simple 
imprisonment, passed by a Presidency Magistrate, 
ScHEiN V. The Quben-Ebpress. 

[I. L. R. 16 Calc, 799 
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DIGEST OF CASES, ( S8 ) 


APPEAL TO PPaVY COUNCIL. Co?. ' 

L Cases in wMcii appeal lies ... 37 i 

2 Practice and Procedure ... 37 

{!) OASES IX WHICH APPEAL LIES. 

1. — Sul)sfaiitial af latr — Form of j 

ment — Cii tl Procedure Cod'% 1SS2, s 574 1 Tlie i 
judgment of tlie Higli Couit in a first appeal was i 
as follows — ’“Tills appea^^musD, innij^ opinion, be j 
dismissed with costs and tlie judgment of the j 
Court affirmed . and I do not think*ic necessary i 
to say more than that we agree with the Judge's ; 
reasons.” The appfsllant applied foi leave to ap- ' 
peal to Her Majesty in Council, on the ground that 
the lequirements of s. 574 of the Civil Procedure | 
Code had not been complied with. IMd, by the 
Full Bench, that the objection involved no sub- 
stantial question of law, and that the application 
for leave to appeal must, therefoie, be lejeeted. 
SUNDAK BIBI t\ BiSHESHAE XaTH. 

[1. L. H.9 All. 93 I 

2. — Concurrence of fjco Courts on facfi - ] 
^'Affirming" judgment of Loicer Court — C»id 
Procedure Code (^Act W/]' of- 18S2), r 5hd — Suh- ; 
stunt idl qvnfton of lao' — Coce disjmcd of o>f - 
fucU ] Where the issues in a case involved < mes- ! 
tions both of law and fact, and the Suboidiiiate ( 
Judge had decided against the plaintiff on two 1 
issues of fact sufficient for the disposal of the ; 
case, without trying the other issues, the High j 
Court found on those two issues substantially in j 
favor of the plaintiff, but raised a further ques- ! 
tion of fact on.,th 0 evidence and decided that 
against him, coming finally to the same conclusion 
on the facts as the Subordinate Judge, though ! 
not agreeing with him in all his findings or in I 
the reasons on which they were based. Ifeld, on ; 
an application for leave to appeal to the Privy | 
Council, that the High Court did not ‘‘ affirm ” 
the judgment of the^^ lower Court within the j 
meaning of s, 596 of the Civil Procedure Code : j 
Held also, even assuming the judgment of the ' 
lower Court was affirmed by the High Court, that ' 
there W’’ere substantial questions of law in the ; 
case which entitled the plaintiff to appeal, not- j 
withstanding that such questions might be imma- j 
teriai to the decision of the case, Inthbmvtter i 
OP THE Petition op Ashcihas Reza. Ashghar | 
Reza v. Hyder Eeza. 

[I L R. 16 Calc 287 ' 

GOPINATH Biebar i , Goluck Chhxdee Bose ! 

[I. L. R 16 Calc. 292 note i 

(2) PRACTICE AXD PROOEDHRE. | 

S . — Time for appealing — Civil Procedure Code^ j 

599 — Limitation Act ^ L 12, seh. ll^art, 177 — j 
Period of limitation for admhsion of an appeal j 
to Privy Council.l On a petition for leave to 
appeal to the Privy Council presented on the 8th 1 
April, it appeared that the period of sis months j 
from the date of the decree to be appealed against j 
had expired on the 23rd of March, if the time 1 


APPEAL TO PRIWy €OUNOIL-co?ic72^«. 

(2) PRACTICE AXD PKOmmm -concluded, 

occupied by the petidoner in getting a copy of the 
•leciee was to be compute! in that period Meld, 
that the petitiOi± was barred by limitation. Per 
rtnud'h — It 13 not at all c>ar that the word or- 
diuai’iiy ’ lu s. 59 U of the Code of Civil Piocedure 
does not refer to the ciicumstanees referred to in 
the second paragraph of that section, ur , when 
the last day happens to be one on which the Court 
IS closed "Lakshmay r. PERYASAni. 

ri. L. R. 10 Mad. 373 

APPEARANOE, DEFAULT IN. 

See Cases uxncR Appeal— Default in 
Appearance. 

Sec Civil Pp^ocedure Code, 1882, ss. 97 j 
98. 

[I. L. R. 10 Mad 270 

APPELLATE COURT. Col, 

1. General Duty of Appellate Courts ... 38 

2. Epcrci^e of Powers In various Case, 39 

3. Evidence and Additional Evidence 

on Appeal . ... ... 40 

4. Rejection or Admission of Evidence 

ad.u to 3d or rejected by Court below 40 
(t/) Un^oaniped documents ... 40 

,j. Othei eriois affecting niorits of Suit 41 
(j. Interference wnth and Power to vary 

ordei of lower Courts ... ... 43 

7. Objection taken for first time on 

Appeal ... ... ... 43 

(a) General Cases ... ... 43 

(5) Special Cases ... 44 

(I) GBXERAL DUTY OF APPELLATE 
COURTS. 

1. — Dismb^ai of suit hj iirst Court Kdtliout 
e ca :n i uuig defen da uts' ii 1 1 nesses — i?ei ersal of dt - 
en e on ajiirud — D dy of Apgiellate Court to direct 
exj nit nation of IV i: iL^^'<es Inf ore reversing deeree.~\ 
Where a Court of First Instance, consideung it 
unnecessary to examine certain witnesses for the 
defence, dismissed the suit, and the lower Ap- 
pellate Court, d*. b eh eving the evidence of thobe 
Witnesses for the defence who were examine 2, 
allowed the plaintiff’s appeal : IleUL that, before 
doing so, the lower Appellate Couit should have 
affordei the defenaanos an opportunity of sup- 
plementing tho evidence which they had given 
in tho firct Court by the testimony of those wit- 
nesses whom that Court had declared it unneces- 
sary to heal*, and that the case must be regarded 
as one in which the first Court had refused to 
examine the witnesses tendered by the defend- 
ants. The Court directed the first Court to 
examine the defendants’ witnesses and, having 
done so, to return their depositions to the lovrer 
Appellate Couit, which was to replace the appeal 
upon its file and dispose of it. Khuda Bakhsh 
i\ I:aaai Ali Shah. 

[I. L. R. 9 All. 839 
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( S9 ) DIGEST OF OASES, ^ ( 40 ) 


APPELLATE COURT— 

(1) GENERAL DUTY OF APPELLATE 

2. ~—Pf'f‘sumpt/oib as fo farts found hy loirrr 
Court — Onussioii to dir ohjrrtiom undrr (^iril 

* Prorrdurr Code, s. 501.] Wliero a decree is in 
favour of the respondent, tbo Appcilafao Couit 
is not entitled to accept the facts found by the 
Oouit of Fust Instance as incontestably piovcd, 
merely because the respondent has not filed any 
cioss-objections to the deciee under s. 661 of the 
Code of Civil Proceduie (Act XIV of 1882). 
Biiagoji r. Bapuji. 

[I. L. R.13 Bom. 75 

(2) EXERCISE OF POWERS IN VARIOUS 
CASES. 

3. — Decree — Error ui decree of lower Court — 
Power to mahe decree which lower Court oujlit 
to hare made —Madras Pent Pec o eery Act, 
ss. 0, 10, 11.] A summaiy suit by a landlord to en- 
force the acceptance of a patta under the Madias 
Rent Recovery Act should not bo dismissed on a 
finding by the Appellate Court that the patta 
tendered was not a proper patta. The Appellate 
Court ought to pass the decree which the Court 
of First Instance should have passed. Naoa- 
RAJA V, Kasibisa. 

[X. L. R. 11 Mad. 23 

4. — Plaint— Order to file new plaint'— With- 
drawal of suit.'] An Appellate Court having set 
aside the whole of the proceedings, including the 
plaint, directed that a new plaint be presented 
in a proper Court : Held, that this order, equiva- 
lent to directing the plaintiff to institute a new 
suit, was wrong ; and that with only the alter- 
native of having leave to withdraw the suit and 
bring a new one, his suit should have been dis- 
missed. Ledcjaud V. Bull. 

[I. L. R. 9 All. 191 : L. R. 13 I. A. 134 

6.~^Givil Procedure Code, s. hl—Petnra of 
plaint when Court has no Jurisdictionl An 
AppellawO Court is not bound to return the plaint 
under all circumstances where defect of jurisdic- 
tion appears. Yaooob t\ Mohan Singh. 

[I. L. R. 11 Mad. 482 

9. — mendment of p taint — Ohjee t Ion not fahen to 
plaint — Ground for dismissal of suit — Suit for 
declaratory decree without asluny consequential 
rGUef,'\ A suit should not be dismissed by an 
Appellate Court on the ground of its being one ask- 
ing merely for a declaratory decree, and no conse- 
quential relief, where that objection has never 
been taken by the defendants to the suit. The 
plaintiffs should in such a case be allowed au 
opportunity of amending their plaint, Limba bin 
- Xeishna??. Rama bin Fimplu. 

[I. L. R. 13 Bom. 548 


APPELjuATE 00URT-»( Hintlnued 

(3) EVIDENCE AND ADDITIONAL 
EVIDENCE ON APPEAL. 

7 — Presh Endenec — Ciril Proeeduro Code 
s. 668.] An appellant who had ample opportu- 
nity of giving evidence in the Court below and 
elected not to do so, but to rest his case on the 
evidence as it stood, ought not to bo allowed at the 
stage of appeal to give evidence which he could 
have given below. Ram Das Chakaubati v. 
Official liquidator of the Cotton Ginning 
Company. 

11. L. R. 9 All. 366 

3. — Civil Proeedure Code, 1883, s, 668 — Pra- 
duction of additional evidence in Appellate 
Court, 1 Circumstances under which an Appel- 
late Court will not allow additional evidence to 
be produced at tbe hearing of an appeal under 
s. 668 of the Civil Pioceduie Code. Nadiar 
Oh AND Singh i\ Chunder Sikhur Sadhu. 

[I.L. R 15 Calc 765 

.7 

9 -~,.A2)plfeation to put in evidence on appeal 
ichieh applicant refused^ to produce in lower 
CQurf] The plaiutiiTs had applied, dmiug the 
healing of the case in the Court of Fiist Tnsiauce, 
for the production of certain books of account 
of the defendants. The defendants resisted* the 
application, and the Court refused to order the 
books to be produced. The suit having been 
dismissed, the plainiilfs appealed, and in the 
Court of appeal the defendants applied to be 
peimitted to put in evidence uhe books which 
they had refused to produce. Held, that the 
evidence could not be admitted. Manohar 
Ganesh Tambekae V. Lakhmiram Govindaram 

[I. L. R. 12 Bom. 247 

(4) REJECTION OR ADMISSION OP EVIDENCE 
BY COURT ADMITTED OR REJECTED 
BELOW. 

(/?) Unstamped Documents. 

10.— Stump Act, 1879, s, 34, qjroviso III— 
Admission of documents in evidence — Unstamped 
promissory note admitted as a bond on qiayment 
ofstam p-duty and pienalty.'] The plaintiff sued to 
lecover the amount due on three hhadas. The 
defendant objected that theJCmtas weie not duly 
stamped. The Subordinate Judge held that the 
instruments were bonds, and as such admitted 
them in evidence on payment of the proper 
stamp duty and penalty under s. 31, proviso I, of 
the Stamp Act (I of 1879). At a subsequent 
stage of the same suit, his successor in office was 
of opinion that the hhatas in question weie 
promissory notes ; that as such they could be 
stamped only at the date of their execution, 
and that they had been illegally admitted in evi- 
dence under s. 34, pioviso I. He accordingly dis- 
missed the suit, On appeal, the District Judge 
agreed with the Subordinate Jullge that the 
instruments sued on were promissory notes, but 
held that after they had once been admitted in 
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( 41 ) DIGEST OE CASES. ( 42 ) 


APPELLATE OOURT-^-cautiMuecJ. 

(i) LEJECTIOX OR ADMSSIOy OF EYI- 
DE\GB ADj^riTTED OR REJECTED BY 
C 0 ERT — ei>/i cl u dt cl . 

{a) Unstamped Documents — concluded, 

evidence on naymenfc of the stamp dnty and 
penalty, the question of their admissibility could 
not be subsequently laiaed in the smfc under 
proviso III to s 34 of the vStamp Act II of iS79;. 
He tfcteiefoie reversed the deciee of the Subor- 
dinate Judge and remanded the case foi trial on 
the merits. Against this older of lomaad de- 
fendants appealed to the High Couit Ilcdtl, 
that the piomi&soiy nones, having been once ad- 
mitted in evidence could not aftei wards be reject- 
ed on the ground of their not being duly stamped. 
Beta Ciiand v, Hira Chand Kamar vj. 

[I. L. R. 13 Bom. 449 

11 — Stamp Act, 1579, s. 34 — I/tHtrumc/if ad- 
lattfcd (hihj stamjied — Ajjpellate Court h poirer 
to question the adnii'iston!} Where a Couit of 
Fust Instance ha? adimitted a document m evid- 
ence as duly stamped, s. .34, cl 3, of the i 
Stamp Act (I of 1S79) piecludes the Appellate i 
Court fiom questioning the admission of such I 
document If the Appellate Couit considers the I 
document to be insulEciently stamped, it can ! 
only* proceed under s. .50 of the Act. Gurupa- 
dapa bin I RAPA V, Haro Vithal Kulkarni. 

[I L R. 13 Bom. 493 

(.3) OTHER ERRORS AFFECTING MERITS 
OF SHIT 

12 — Suit h'oyqlit on heJia/f of mi?W7* icitliout , 
antlwritif — CinlProeediu^eCode,\'&%2, s 37 — Minor'! ' 
Act,jBo}nhai/ (Act AhT^if 1864) ] In a suitbronght i 
by the Political Agent, Southein Maratta comitiy, ! 
as administratoi of the, estate of the Chief of 
Madhol, who was described in the plaint as being 
19 years of age, to eject the defendants from ; 
certain lands belonging to the Chief situated m ; 
the Sataia distiict it was found, on prehmmaiy , 
objections taken by the defendants, that the Poli- 
tical Agent had no authority to,iu&titute the suit, , 
hebeing neither a eeitificated guardian of the Chief 
under the Bombay Minois Act XX of 1864, nor a ' 
“ lecognised agent” under s .37 of the Civil Pro- 
cedure Code* Held also, that the iriegularity 
of the Political Agent’s suing for the Chief with- 
out authority, was one affecting the merits of the 
case, though not the jurisdiction of the Couic. ' 
If the Political Agent wms not properly represent- 
ing the Chief, be had no vierifs. no rights as 
against the defendants The Distiict Judge was, 
therefore, right in reversing the decree of the 
first Court, — s. 578 of the Code of Civil Pioceduie 
having no application to the present case. 
VeXKATKAV RaJE GHORPxIDE V BIadhavrat 

Ramchandea, 

[I. L R. 11 Bom. 53 

13. — Call Procedure Code, 1882, s 591 — 
Omuslon to appeal from order,'] S. .591 of the Code 
enables the Couit, w'hen dealing with an appeal 


’ APPELLATE OOTJ RT---iontiniwd, 

I (5) OTHER ERRORS APFEOTIXG BfBRITS 
, OF STJlT—coj/tluded. 

] fiom a decree, to deal wufch any question which may 
aiise as to any eiior. defect, or iriegulaiity in 
■ any oidei affecting the decision of the case, though 
an appeal from such order might have been and 
has not been piefeiied. Googhe Saltoo r. Prnn- 
lall Sahoo, I L R 7 Calc. 148, refened to Har 
Xarain Sing z. Kharag Sing. 

[I L R 9 All. 447 

14. — Act STZ of ISoR.t? .3 — Pernii,s,'!to?i to 7*ela~ 
tncto s‘uc, Proof of —Cinl Procedure Cade, ss 440, 
57S.] In a .‘-nit conducted on behalf of a minor 
by a relative, the absence of the certificate of 
guardianship requiied by s. .3 of the Bengal 
MinoisAct (XL of 1858) is not a fatal defect ; 
and the fact of the Court allowing such a suit 
, to pi oceed must be taken as implying that the 
j necessaiy pei mission has been given. Even if 
j such permission has not in fact been given, the 
j irregularity is covered by s. 578 of the Civil 
I Piocedure Code Bhaloa PerGiad Kltan v. The 
' Secretanj of State for India in Council, I. L R. 
14 Calc. 159. followed. Paemeshar Das i Bela. 

i [I. L. R, 9 All 503 

1 15.- Specific PihifAet {1 iflS77), ? 42 — Pecla^ 

latoi ij deerte — Oitil Procedure Code, s. 578.] 
An improper or irregular exercise of the disci e- 
tionary jiower confeired by s, 42 of the Specific 
Relief Act (I of 1877) does not in itself constitute 
sufficient ground for the reveisal of a decree 
which is not open to objection, on the giound of 
jurisdiction, or of the merits of the case, being 
covered by s. 578 of the Civil Procedure Code. 
Sant Kumar v Peno Saran, I. L. R. 8 All. 305, 
icfeiied to. Muhammad BIashuk Ali Khan 
r. KhUDA BAKHSH. 

[I L. R. 9 All. 622 

16 — Knor in rejecting documents aircadij ad- 
nutted — Order of mmand—Cuil Procedure Code, 
1882. s, 578 ] Wheie in a suit to recover the 
amount due on three liliatas the first Court found 
they were bonds and admitted them on pryment 
of 'stamp-duty and penalty under s. 34 of the 
Stamp Act ; but at a subsequent stage of the 
suit his successor in office vas of opinion that 
they were promissory notes, and that, theiefore, 
they, not being stamped, could not have been 
legally admitted m evidence, and accordingly 
dismissed the suit : and the District Judge held 
that after they had once been admitted ni evi- 
dence on payment of the penalty the question 
of their admissibility could not be raised, and 
lemanded the suit for tiial on the meiits : Held, 

I that under s. 578 of the Code of Civil Proce- 
1 duie (Act XIY of 1882) the High Court could 
not inteifeie with the older of remand, as it was 
! not one wffiich affected the nieiits of the case or 
! the jiiiisdiction of the Court, Detachand %\ 

I Hiea Chand Kamaeaj 

I [I. L.R. IS Bom. 449 



( ) 


DIGEST OF CASES 


( li ) 


APPELLATE 

(r,) INTERFERENCE WITH AND POWER TO 
VARY ORDER OF LOWER COURT. 

17. — Cii'il Procedure w. r>(i2, HTft -Ptun*- 

tke — Appeal on full eour^-fe*' deeree 

%}ig suit ui part — Item and of whole rase, (hough no 
crosSHipj}^!! or ohjeeftons preferred — Da'Htumd of 
whoh suft on, remand — fitgh Pourt eompetent in, 
second, appeal to eonsuier rahddj/ of remand order 
7io,t speeifiealhj ap 2 >ealed-~Cirtl Froeedure (\)de, 
ss 544, 601.] A plaintiff wlioso suit liail been 
decreed in part appealed from so much of tho first 
Court’s decree as was adverse to Rim, and stamped 
Ris memorandum of appeal with a stamp wliicR 
would Rave covered an appeal from tbe whole 
decree. The defendant did not appeal or file 
cross-objections. The lower Appellate Court re- 
manded the whole case to the fiist Court under 
s. 662 of the Civil Procedure Code, the plaintiff 
not appealing under s. 588 (28) from the order of 
remand . The first Court then dismissed the whole 
suit, and, on appeal by the plaintiff, tho lower 
Appellate Court confiuued the decree. On a 
second appeal to the High Court, held, Ti) that 
the High Court was coiupctont to coii.sidcr the 
validity or propriet.y of tho order of remand, 
though it had not been Hpcoiallyappcalcclagamst ; 
(ii) that tho order of remand was viira rtres^m 
far as it related to that part of the first C’ouvt’s 
decree which was favourable to the plaintiff, tho 
lower Appellate Court not having jurisdiction, 
in the absence of any appeal or objections by the 
defendant, to disturb that part of the decree*; (lii) 
that the order of remand was not made valid by 
the subsequent appearance of tho plaintiff before 
tho first Court or by tho appeal from the first 
Court’s decree on the remand, and (iv) that tho 
case was not covered by s. 6T8 of the Code. Per 
Mahmood, J — S 644 had no application to the 
case, that section relating only to cases where 
one or more of the parties arrayed on the same 
side appealed against a decree passed on ground 
common to all, and not cases where either of 
two opposite parties appealed from a pait of the 
deciee under a court-fee sufiicieut for an appeal 
from the whole. Alohedmr Sing v. Bengal doe- 
ernnmnt, 7 Moore’s I. A. 283 ; Fordes v. Ameeroo-^ 
mssa Begum, 10 Moore’s I. A. 310; and MuMun 
Jjal V. Sree ICisJien Sing, 12 Jlooie’s I. A, 157 
referred to, Cheda Lal' r. Badxjllah. * 

[I. L R, 11 All. 35 

(7) OBJECTION TAKEN FOR FIRST TIME 
ON APPEAL. 

(a) General Cases. 

18.~A7vy point-^-^D ISC return of Qourf] On 
second appeal the appellant should not be allowed 
to raise an entirely new point, if it is one for the 
right determination of which it is necessary to 
go into evidence which has not been produced in 
the lower Courts, or unless it is a pure point of 
law going into the question of the jurisdiction of 
the lower Courts and capable of being determined 
without the consideration of any evidence other 
than that on the record ; and even if it falls 


I APPELLATE OOURT-(‘m//;w?/iW. 

i (7) OBJECTION TAKEN FOR FIRST TIME 
; ON APPEAL 

UO Okneual Ox^'VrA^eeneluded, 

within tho above, e\’co])iton, it Im purely discre- 
tional} with the Court whether to consider it or 
not. FAicin Cuakd fluDiuKAiu r, Anunda 
CUUNBKR i^lIUTTAOIlARJ i. 

[I. L. R. 14 Calc. 588 

« 

( 0 ) Special Cases. 

19. — Fnd('ne(^ — Ohjeefion (o docnnient as etU 
denee not raised m ioieer Court,'] If no objection 
is tahcii ill the Court of First Instance to the 
leception of a document in evidence, it is not 
wiiliin the province of tho Appellate Court to 
raise or recognise it lu appeal Ciiimnaji Govind 
God BOLE r. Dinkar Dhondev Godbole. 

ri. L. R. 11 Bom. 320 

• 

20. -— duri,^diei Jon --Ohjiudion to suit for me\ne 
projUs a'^ fhuof iii,df(‘r (or e.em-idniii — Gird Pro^ 

('mir \A,'I M, i„ I8.H2), « 1241.] A 
huulloul huoA Ins tenant i’oi aiiuara of rent, 
and ohiained a decree foi a coitain amount 
and a declaration thati, if the amount wofo not 
paid within liftcMm days, the tenant should bo 
ejected under s. 52, Act VIII of 1809. The 
amount was not paid, .and tho landlord executed 
tlio decree and oldained possciision. Tho tenant 
appealcil and Huccccded in getting tlie decree 
set aside, and the amount found due from him 
for aiTcais by the first Court was reduced and 
a decree made, dirt'cting that, if the reduced 
amount wore not paid within fifteen days lie 
should be ejected. Ho paid tlie amount found 
clue by the Appellate Coifrt within the fifteen days 
and recovered possession of liis holding. Ho 
then brought a suit in the Munsif’s Court to 
recover mesne profits from his landlord for the 
time he was in possession after tho execution of 
tho first Court’s dccroo. It was contended on 
second appeal tb?it the suit would not lie, as the 
matter might and should have been determined 
in the execution department under s. 244 of the 
Civil Procedure Code * ffeld, that, as the suit was 
instituted, in the Munsif’s Court, and the Munsif 
under tho circumstances of the gmq was the 
officer who, in the first instance, would have had 
to determine tho matter in the execution depart- 
ment, there was at most only an error of procedure 
and no exercise of jurisdiction by the Munsif which 
he did not possess, and that upon the authority of 
the decision in Purmessuree Pe 7 ^sltail Jfarain. 
Siiigh V. danhee Kooer, 10 W. R. 90, this could 
not be made a ground of objection on appeal : 
SM also, that, the point being one that was not 
raised in the pleadings or before either of the 
lower Courts, and being a point which went ex- 
clusively to the jurisdiction of the Court, it could 
not be raised on second appeal, Azizdddin Hos- 
SEIN i\ Ramanuqra Roy. 

[I. L. B. 14 Calc. 605 


( 4o ) 


DIGEST OF CASES. 


( 16 ) 


APPELLATE COURT — cuinclvih'd, I 

(7) OBJEGTIOK TAKSX FOR FIRST TIME j 
OK APPEAL — C(>dchf»hil. | 

2l.~--0hjef‘tion af^tcTNi^j jnri,^hrtrht — Wd>tt of * 
proper eerttHcate-^Sutf 'under Delibi't Aijn^d- j 
tvi lA-i Relief A( / ] Ih hi, that aa objection taken I 
to a suit under the Dekkaa Agiicultnrists Relief | 
Act on the giocnd that a pioper certificate had 
not been obtained could le taken fo? the first time 
on second appeal, as it v/as an otijeation aifecting* 
the jurisuietion of the Courts beIo^\ Kyaiiatcla 
r. Nana valad F^bidsha. 

[I. L. B 13 Bom. A2A 

^ 22 — Zij/urntion.] Where the queation of limita- 
tion was laised for the first time on second appeal 
/leld, that it conid not be decided against the 
plaintiff, Shivapa r. Dob Kagaya. 

[I. L. R. 11 Bom. 114 

23 — Partus — Aon-jumd^r ct ^artu y — Sliyoin- 
derl Uild by Muttnsami Ayyw and Biand. JJ. 
(Kernan. J , dStoeutieg) the objection as to non- 
joinder of panics IS not essential, bnb merely 
formal, and weight should not be attached to ft 
when it is first taken on second anpeal. Moidin 
Kutti i \ Keishnan 

• [I L. B. 10 Mad. 323 

APPLICATION BY PERSON NOT A ' 
PARTY TO SUIT. 

See Manac4Ement op Estate by Court I 

[I. L R. 15 Calc. 253 ; 

APPROVERS. j 

See Charge to Jury -Misdirection, i 

[I. L. R. 12 Mad. 196 ' 

Crminial ProeedtoX Code^ ‘j37, 339,— Amo??- , 
plice — Tender of pardon, >^lfeet oj -^Suheeiji/ent j 
trial of aeeomjjhed or oonnected offences A piis- [ 
oner ohaiged before a Magistrate" at Benares with , 
offences punishable under ss. 171.472, and 174 j 
*of the Penal Code, made a confession to the ! 
Magistrate in respect of tbbse offences. lie was J 
then sent in custody to Calcutta, and was there, j 
together with other peisoiis, charged before a 
Magistrate with offences punishable under ss 467. I 
473, and 47o The conduct to which these charges i 
related was closely connected and mixed up with : 
that to which the chaiges first-mentioned had ! 
refeience, Under s. 337 of the Criminal Proce- ‘ 
dure Code, the Magistrate at Calcutta tendeied a ! 
pardon to the prisoner upon the conditions speci- 1 
fied in that section, and the prisoner accepted ‘ 
the pardon, and gave evidence for the proseeu- | 
tion. The Magistrate held that this evidence was | 
not sufficiently corroborated, and accordingly dis- j 
charged all the accused, but the pardon was not | 
withdrawn, and there was nothing to show that j 
the Magistrate was dissatisfied with the prisoner's , 
statements or considered that he had not com- ’ 
I>lied with the conditions on which the paidon i 
was tendered, Subsequently the prisoner was 


APPROVERS — rondiided. 

committed by the Magistrate of Benares for trial 
before the Coiiifc of SesAons upon the charges 
under ss, 471, 472 and 47 1 of the Penal Code. He 
pleaded not guuty but did not in teims plead the * 
paidon as a bar to the trial, though he made 
some refeience to the subject ; and the Sessions 
Judge having made a biief inquiry as to the pro- 
ceedings at Calcutta, cams to the conclusion that 
there was no sufficient proof of any conditional 
pardon and convicted and sentenced the accused : 
Held, that by the terms of the conditional pardon 
gianted to the accused by the Calcutta Magistrate, 
the conditions of which were satisfied, as was 
shown by its never having been withdrawn, the 
accused was piotectel from trial at Benares in 
respect of tliO offences under ss. 471. 472, and 474, 
and was not liable to he pioceedel against in 
respect of them, and that the trial and conviction 
weie, theiofore. illegal Although s. 337 of the 
Ciimiaal Procedure Code does not in terms cover 
a case where a Magi«tiatc holding a preliminary 
inquiry for committal against several persons 
tenders a conditional pardon to one of them, 
examines him as a witness, and susequently dis- 
charges all the accused for want of a prtmd facie 
case against them, the words every person ac- 
cex)tmg a tondei imcer this section shall be 
examined as a witness in the case” mean that for 
ail purposes (subject to failure to satisfy the 
conditions of the pardon as provided for by s. 3.39) 
such a peison ceases to be triable for the offence 
or offences under inquiry or (with reference to 
s. 339 } for “ any other offence of which he appears 
to have been guilty in connection with the same 
matter,” while making a full and tiue disclosuie 
of the whole of the circumstances within his 
knowledge relative to the offences” diiectly under 
inquiry. The w’orcls last quoted refer to the 
importance, when a paidon is tendered, of encour- 
aging the approver to give the fullest details, so 
that points may be found in Ms evidence which 
may be capable of corroboration. The question 
of how far the pardon protects and what 
poi tion of it should not protect him. ought not 
to be treated in a nairow spirit. Queen-Empress 

V. <xANGA CHARAN, 

[I. L. R. 11 All. 79 

ARBITRATION. 



Col, 

1. Submission of Award ... 

... 47 

2. Remission to Arbitiators 

... 47 

3. Awards 

... 48 

4. Private Arbitration 
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See Cases under Appeal— Arbitration, 


AgTeement to Refer to— 

See Specific Eblief Act, s. 21 

[I. L. R, 11 Bom. 199 

Revocation of— 

See Specific Relief Act, s 21. 

[I. ii.R.9 Aii.iea 
See Withdrawal of Suit. 

[1. L. R. 9 All 168 
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BTGEST OF CARES. | 

1 AUmTHATHON-rmilnuinl. 


A'R'BlTKkTlOl^— court 

(]) SUBMISSION OF AW ABO 

1 . — 0)‘(?(‘r c,iionlinq itmc fOr pmcntaftou, of 
jttoio'd f] An ouler exicndnig Ihc ihno for iho 
"prc.sciUjifcion of an awanl upon applicaiion 
presented within tinic is not bad in law by 
icason of its haviiief been mado after ilnj ox- 
piiy of the term which it purports to extend. 
SlUTU i\ GOVINDiCIIAHYAn. 

[I. L. R. II Mad. S5 

S. — Omhstoiito fiv time for (h'lt very of anutrd— 
of ft me after coptrattou of period 
Ji.reil-^Gtnl Procedure Code, sr r>r>, 50B, 51 1."] 
The provision contained in s. 508 of the Oivil 
Piocedure Code, rcquiiing* the Coxiit to fix a 
reasonable time for the deliveiy of the award 
is not imperative but diiectory, and non-com- 
pliance with it does not make the order of lefcr- 
*" ence aboitive and any subsequent aibitiation 
proceedings in efiectual and bad. Under s. 51 1 of 
the Code the Coiiit may extend the time for mak- 
ing the awaid after the iimo fixed tlioicfor has 
expired. Hah Naiuin Sincui e.BHAGWANT Kuau. 

ri. L. R. 10. All 137 

3 -^3!a?itUf/ and ftUng airard — Ateard made hut 
not filed wttJtiit, ttme rpeeifled oij order of Court 
--Oivtl Proeedurc Code (.AetX/VoJ 1882), .vs*. 508 
oil, 521.] The present suit for dissolution of 
partnership and all matters in dispute between 
the parties thereto weio by Judge’s order, dated 
IStli July 1887, referred to the arbitiatioii of .1 
and J5, The time for making and filing the 
award was by subsequent ciders extended to the 
18th May 1888. The award was made on that 
day, but was not filed until the 18th June 1888. 
The second defendant obtained a rule calling on 
tbe olhei parties to show cause {inter alut) why 
the award should not bo set aside by reason of its 
not having been filed in time . Meld, that the 
omission to file the award on or before the 18th 
May 1888, did not render it invalid. The word 
“ made” m ss 511 and 521 of tbe Civil Piocedure 
Code (Act XIY of 1882) does not include the filing 
of the a^ard. Umersey Peemji r.SHAMJi Kanji. 

* [I, L R. 13 Bom 11 9 

(2) REBIISSION TO ARBITRATORS. 

4:.— Award on one point onlij — Me hum ton to arhU 
irator — Mefusal ly arbitrator to act — Limitation 
— Adrente possession ] A case was lefeiied for 
decision to an aibitiator The aibitiatoi made 
his let urn, deciding by the awaid only one of 
the issues raised in the case, ru., that tbe 
defendants had been in possession of the land 
in suit for moio thpn twelve years. The 
idaintxfEs and the defendants claimed under 
the same landlord. The Munsif remitted the 
^ awaid to the arbitrator for determination of the 
other matteis arising in the case ; the aibitiator, 
however, refused to act further in the matter, 
and the Munsif himself took np the case and 


(?) REMISSION TO ABBTTRAT()RS-^7v;;/c7//^/,v/. 
dernU'd it in fa.\’’0ur of the ])laniitfTs, On appeal, 
the Suboulinsite .Indue h. 'Id that ihe award made 
by the arbitrator was siinicient for tlu' dckTuiin- 
aiion of the case, and K'vt'rsed tin' decision of the 
Munsif and gave the dt'fendants a decree in 
tenuH of the award • //^/f/ ihat. as the plnutiffs 
and iho di'fendant.s elainied under one and the 
sinne landloiwl and the (luestion l>etwe('n them 
hoing whicli of the two liad the bet{,ei title to 
the land in disjnit,e. the ea^e cc^ild not have heon 
conclude{l by the linding of idie aibitiator upon 
tbe tpiGsii on of possession, and that tbe I\Timsif 
bad acted nglitly, on the aibiti a toi declining to 
complete the awaid, in deciding the case himself 
Jonah DON Mundul Dakna e Saaibktj Nitii 
Munduu 

[I L. R 16 Calc. 806 
(8) AWARDS 

[ a ) Validity on Awards a»d Ground loii 

SETTING TUILU ASIDE 
ivil Proet'dtne Code, s, 521, el. (a),--‘^ l//v- 
co>tdueC' o/(if)i(riifor.\ Tlio word iniscondnct” 
as useil ins. 521. cl. (r/), of the (Uvil Proci'dnro 
Code should be interpreted in the sense m whicdi 
it is used in Engledi law with reference to aTln- 
tration proceedings Tt doi's not necessarily 
imply moral turpitude, but it includes neglect of 
the duties and icsponsibihtic's of the arbitiators, 
and of what Courts of justice exp^v't fiom them 
before allowing finality to tlu'ir awaids. An 
aibitrator to whom the mattois in differonce in a 
suit wore refoued under s. 508 of the Civil Pro- 
ccdui’o Code, and who was dii ectod by the oruer 
of roforoiice to deliver liis award by the 22nd Sep- 
tember, applied on the 1 7th Septeinher for an ex- 
tension of time, on the gi’ouiid that a very full 
investigation was necessaiy, wdiioli it was not 
possible to make within the picsonbod peiiod. 
On the 2()th Septemlior, without waiting for the 
order of the Court, ho notified the parties that lie 
proposed to hold an inquiry in tho case on the 
21th. and it appGai;ed that he did not expect this 
intimation to reach them before tbe 2lRt or 22iid 
On the 23id he infoimod the plaintiff’s pleader 
that a new ^date would be fixed for tbe inquiry, 
of which notice would bo given to tho parties. Not- 
withstanding this on tho 2:bd the arbitrator took 
evidence for thCjMefendant in tho absence of the 
plaintiff and his pleader. All ihesi' proceedings 
were hold before the aibitrator received an order 
of the Court extending the time for delivery of 
the award up to tho 26th Octolier. On the 27th 
September he directed the parties to bo informed 
that the investigation would bo held on tbe 5th 
October. On tbe 4th October the plaintiff present- 
ed a petition praying the arbitrator to summon 
witnesses and to take documentary evidence, and 
upon tins nothing definite was settled at the time ; 
but, after the pleacleis had loft, tho aibitiator 
passed an older reicoting the petition, on the 
ground that) the evidence sought to be produced 
was unnecGSsary, On the same date and on the 
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ARBITRATIO:^T-c.</ir.7i^/if7. 

(S) A^^’ ARDS — r Old nit/ { (h 
( iC ) Talidity of Awards and Ground for 

SETTING THEM ASIDE — e ^ nirnil / el . 


KR'BVT'RLUlOl^^eiintimiefl. 

(3j AWARDS- 

(r/) Talidity or Awards and Ground for 

SETTING THEM K^mH—COntt/U/cd. 


5tli and 6tli Octobei be took eTulence for tlie ; 
defence in the absence of tsie plainti^ and his | 
pleader. On the 10th he ic-iected o petition by the j 
plain riff piaying* foi f either time to piodnce ( 
evidence, and coinplaiiiincr of his having taken ' 
evidence in the plaintifr's absence* and having | 
received in evidence a fabricated document. On j 
the 25th Ocfcober^the aibitiator deliveied his , 
awaid in favoi of the defendant. Subsequent- i 
ly upon objections made by the plaintiff, the , 
Couit set aside the award and diiected that the , 
trial of the suit should proceed • Ilrld, that * 
although no ca«e of ‘‘corruption' within the ( 
meaning of s. 521. cl. {/i) of the Civil Piocednre 
Code had been made out against the aibicrator. ' 
the ciicnmstances above stated amounted to mis- | 
conduct, ” and the award was, therefore bad in , 
laiv and had rightly been set aside Soohal lliah/r ; 
Opadeeali v. Pi/^irluit/v //d T/l‘hi, S D A. Bengal. i 
184S, p 115; Beedo/j Krtno Mozoomdav x,Pt/ddo \ 
Lu'diuii I\It!]nmd(n\ I. W R 12 ; Sudn Bam v | 
R D. A.N W,. 1SC4, Tol 2. p, 899 , Pane 
I)as<!Y. Khoolev.S.Jy A.N W.. l861,Tol 2. p 199, ' 
HonardY WtUon I L R 4Calc 281; BJiaq/ratli 
Y. Pam GJn/Iam.l L. R. 4 All 283 ; JVazir AJahton 
Y, Lulxt Sinqli^ I. L. R. 7 Calc. If/G ; Kain,^altli Bat 
V JJmadaiiX L R. 7 All. 273 ; and Pvdonjee Xar- 
suriranjee Y, 2Ianoel/jceA2 1siooie^ I. A 112, dis- 
tinguished. Gunga Sahai V Lekhraj Sixgh, 

" [I. L. R 9 All. 253 j 

i 

6. — Om'mloji of arlitrator^i fo act hi coiiformlf/j i 

With the vvltn of ei idenec ] It is not a valid objec- ; 
tion to an award that the arbitrators have not | 
acted in stiict confoimity with the rules of 
evidence Suppu v Goyindacharyae. I 

[I. L. R. 11 Mad 85 ; 

! 

7. — Oieil Proeedxire Code, S9, 508, 514, 521 — , 
Omihsioii to f,G Tunc fox' dehcen/ oj aivard — j 
EaetenfS lo/i of it me aftex' expiration oJ qxeriod fxed — i 
Pffeet of aecejriaiice of award luj the Goiixd — Effect ■ 
oj the ax'l/itrator fh"^t tendering and then with- 
dx'awinq resignation.'] The piovision contained 
m s. 508 of the Civil Fioceduie Code, reqniiing 
the Couit to fix a leasonable time for the deliveiy 
of the award, is not imperative bub directory, and 
non-compliance with it does not make the order 
of refeience abortive and any subsequent aibitia- j 
tion proceedings ineffectual and bad. Under | 
s. 514 of the Code, the Couit may extend the time < 
for making the award after the time fixed theie- 
for has expired. The last paiagraph of s. 521 
does not imply that an omission by the Conrt to 
fix a positive date within which the award is to 
be filed in fatal to the validity of the award. 
Where an older extending the time for deliveiy 
of an awaid was ma«le aftei the time fixed tbeie- 
for had expired, and did nob fix any positive 
date for the filing of the award Held, that the 
adoption of the award by the Couit amounted to 


an enlargement of the time for deliveiy of the 
award to tne date on which it was in fact deliver- 
ed, and to a latificatioii of wiiat had been done 
by the aibitiarms. aiidi that the paities, having 
made no ubj^-ction to the action of the Conit, 
must be taken to have waived any objection to 
the awaid The nieie ciicunistance of an aibi- 
tiator having fii«t tencleied and then withtliawn 
his icsignation does not foim ally divest liimof his 
characcei as nrbitiator. Jog /nnntjxil Singh v. 
Holt tin Baet Harwaree 28 W. R 429. referred to. 
Hap. Narain Singh t , Bhagwyint Kuar. 

[I. L. R. 10 AIL 137 

8 — Oinl Proct‘dure Code. ?. 521 — M iseond net of 
axdidrator/t— ffroh nd for siitnuf a'^idc ao:aul ] 
Wheie a suit was lefened to aibitiation, and 
objection wms taken to the award on the ground 
that one of the aibitrators had not attended a 
meeting w'hen witnes'ses were examined by the 
other aibitiators Held, that the awaid wms 
invalid by leason of misconduct on thepaitof 
the arbibratois wnthiu the meaning of s 521 {a) 
of the Code of Civil Piocedure. Thammiraju 
V Bapiraju. 

[I L R 12 Mad. 113 

d.-'-'Haliing and tihng axe aril — Aimrd made, hid 
not fded xrifhtn the time specif od hij order of Con it 
— Cictl Prueedii re Code (.dcr Ad/TW 1882), s.s* 508, 
514, 521.] A suit for dissolution of paibner- 
ship and all matfceis in dispute between the 
parties tlieieto w'eie by Judge’s ordei*, dated 
ISth July 1887, lefeiied to the arbifciation of 
A and B The time for making and filing the 
awaid wnas by subsequent oidei extended to the 
ISbh May 18SS The awaid was made on that 
day, but wms not filed unbd the ISth June 1888. 
The second defendant obtained a lule calling on 
the otiiei paitiesto show c?ime {ixiter aha) vrhy 
the awaid should not be set aside by reason of its 
not having been filed in time Held, that the 
omission to file the awmrd on or hefoie the 18th 
Alay 1888 did not lender it invalid. The wmid 

made” in ss 514 and 521 of the Civil Proceduie 
Code (xlcG XIT of 1882) does not include the 
filing of the award. U^iersey Premji i\ Shamji 
Kanji. 

[I. L. E. 13 Bom. 119 

10 - — Pneatv Axdiitration — Cted Proccdux'e Code 
{Act X/F«7/ 1882), 520.521.525,526.] Cer- 

tain disputes between parties were referred under 
a written agieement to an arbitiacor, w*ho in 
due course made his award. The plaintiff then 
applied to the Suboidinate Judge to have the 
awaid filed m Comb under the provisions of 
s 525 of the Code of Civil Fioceduie The defend- 
ants came in and objected to the award on the 
following amongst other grounds : that the 
agieement of submission was vague and indefinite 
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(3) AWARDS— 

(«,) Validity of Awabd?? and Ground fob 
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and did nofc clearly set ont tlic maiicrs in dispute. 
The Subordinate Judjro oveiniled the objection 
without taking any evidence, and directed the 
award to be filed and a decree to be passed 
thereon. The plaintiff appealed : Held, on appeal, 
that as the objection was well founded, inasmuch 
as the agreement to refer was vague and indeh- 
nite, and did not cleaily lay down the power oi 
the aibitrator in dealing with the subject-matter 
in dispute, and as it was not possible to make out 
what powers weic intended to bo conferred upon 
the arbitrator, the award should not be allowed to 
be enforced under the provisions of ss. 525 and 
526. Bindbssuri Pershad Singh v Jankeb 


Pebshad Singh. 


[I L.R. 16 Calc. 482 


(1) PRIVATE ARBITRATION. 

Civil Procedure Code, ,v. 525— oj 
amml, ‘iwocedure ow.] When an award has bceii 
lost, a Court acting under s 525 ot the Code of 
Civil Procedure cannot take sccondaiy evidence 
of its provisions and pass a dccico accordingly. 
A suit to have a copy of such award filed cannot, 
therefore, he maintained Gori Reddi v, Maiia- 
NANDi Reddi. ^ ^ 

rt T. T? IQ Mod. .281 


ARMS ACT, 1878. 

, s. 5 and 19.] -1 having obtained a license 

under the Anns Act, 1878, for a match-lock, had the 
same converted into a percussion gun. lie was 
convicted under s. 1 9 of the said Act, on the ground 
that the license did not permit him to keep a per- 
cussion gun ; Held, that the conviction was bad. 
Queen-Empbbss i\ Bodappa. 

[I. L. R. 10 Mad. 131 

, ,<?. 19 {a)---Side of svlj)hir and ammunU 

tion hy agetit of a Ueenscdiolder.'] Sale of sul- 
phur and ammunition by the agent of one holding 
a license (in Form VI) under Act XI of 1878 is 
not iliefal. Queen-Bmpbess v, Sithabamayya. 

[I. L. R. 12 Mad. 473 

army act, 1881 (44<&45 Viet., c 68), 
s. 144. 

See Soldier. 

[I. L. R 11 Mad. 475 

ARMY ACT, ISSl (44 <& 45 Vict„ c. 68), 
ss. 144, 151. 

See SiBViGE OF Summons. 

[I. L. R. 10 Mad. 319 
fl. D. R. 11 Mad. 476 

See Small Cause Court, Mofussil— 
Jurisdiction— Army Act. 

[I, L. R. 10 Mad. 319 


ARMY ACT, 1881, s 156. 

Taluny in pmen niuhil or mil it a ri/ decoration 
from a lotdier.l Under the Army Act, 1881 (41 
Sc 15 Viet., c. 58), s. 156, any pousoii who takes in 
pawn a nuhtary docoratien from a soldier is liable 
to puu^^hmeni : that this bcction of the Army 

Act, 1881, is applicable to a person who takes a 
modal in pawn from a sepoy in India, Queen- 
Empress r. Nabayansa5ji. 

, [I, L. R. 10 Mad. 108 

ARREST. ^ 

See ATTAonstENT-- A ttachment before 
Judgment. 

[I. L. R. 14 Calc 695 

See Execution op Decree— -Mode of 
Execution— Makried Woman. 

[I,L. R. 12 Bom. 228 

Si'e Review-Ground fob Review, 

[I. L.^. 12 Bom, 228 

Se( ‘ W R ON G F Uh U liST R A INT, 

[I. L. R. 12 Bom. 377 

Oil il Procedure TerA’, ,v. 319 — Court, power of, 
to rcl eaue ;}ud(fmeut-dvhtor after he m imprisoned — 
ArresiC and 'Amprisonmeni '"] Arrest” as 
uficd in s. 319 of the Civil Pi oceduro Code 
(Act XIV of 1882) docs not inOludo “imprison- 
ment.” Tlicroforo the power conferred on the 
Coiut, under that section, to release a judgment- 
debtor arrested in execution of a decree on secur- 
ity being given by him ceases after he has boon 
imprisoned or put into jail. In the matter of 
Eiistie, I. L. R. 11 Calc, 151. dissented from. In re 
(fiarme, I. L. R. 8 Mad. 503, followed. Mahomed 
Hussein i\ Radhi. 

[I. L. R. 12 Bom. 46 

ASSAM, LAW AS TO FYKES IK. 

See Right of Occupancy— A ccauisiTiON 
OF Right— Persons by 5vnoM 
RigIit may be acquired. 

[I. L. R. 16 Calc. 100 

ASSAM LAND AND REVENUE EBO-U- 
LATION (I OF 1886), 

, ,9. suit— Suit for nr reams due hefore 

Peijuliition enme into force'] In a suit for the 
recovery of arrears of rent accrued due before the 
Assam^ Land and Revenue Bognlat-iou of 3886 
came into force, which was instituted on the 7th 
of JulylSSG, where it appeared that the plain- 
tiff’s name had boon previously registered, but 
that the Chief Commissioner had issued no 
notification under s. 48 of the Regulation direct- 
ing that the registers then in existence should 
be deemed to be registers prepared under s. 59 
of the Regulation, and that the plaintiff’s name 
had not been registered under the last mentioned 
section! Held, that s. 69 applies to rent accruing 
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ASSAM LAND AND REVENUE REGU- 
LATION (1 OP 1886) —coiicludtd, 

clue after the Regulation came into force and 
not to rent alieady due on the date on whieh it 
came into force, and that, theiefoie, the feuit 
was maintainable. Beojo Nath Chowdhey i 
Birmosi Sixge Monipuei. 

• [I. L R. 15 Calc 227 

ASSESSORS, ACQUITTAL* WITHOUT 
CONSULTINCr 

Sec Criminal Proceedings. 

[I. L R. 10 Ail 414 


ATT ACH MENT“-mz tutHtd 
(1) SUBJECTS OF ATTACmiENT— 

(a) Buildings and House Materials— 

‘ eodilufltd, 

Pioeedure Code (^Vct XIY of 1SS2); Held, that 
the gahhuii. was subject to attachment, and was 
not protected by the aboYe clause B did not 
' hold as an agiicultuiist. He could not have occu- 
1 pied the house except as a Ijliagdar, and It was 
as part of a hhug that the site was attached. 

' The protection of s. 2G6, cl {c) was intended for 
agriculturists in the strictest sense, and for agri- 
culturists in that sole character. Jitan Bhaga 
I i\ IIlRA BHAIJI. 


o/'d Sessions Judge, Power oe— 

[I. L. R 10 All. 414 

assignment op chose-in action 

Sec Contract Act, s, 23— Illegal Con- 
tracts— Against Public Polica* 

• [1. L R. 13 Bom 42 

Slc Promissory Note 

[I. L. R 11 Mad. 290 

ATTACHMENT. Col, 

1 Subjects of Attachment— ... 53 

(a) Buildings and House Mateiials 53 
(h) Debts ... 54 

(4 Joint Family and Pteveisionaiy 

Interests ... ... 55 

(d) Pioperty and Interest m Pio- 

peity of vaiious kinds ... 55 

(e) Salary ... .. .“*5 

( f) Trust Property . . 5G 

2. Attachment befoie Judgment . 57 

3 Attachment of Person . .58 

4. Mode of Attachment and Irregular- 
ities in Attachment ... .59 > 

5 Alienation during attachment . GO 

Attachment ol person j 

See Execution qf Degree— Mode op | 
Execution, &o.—MArwRi ED Woman t 
[1. L. R. 12 Bom 228 ; 

See Review— G-round tor Review | 
[I. L. R 12 Bom. 228 1 

i 

(1) SUBJECTS OP ATTACHMENT. j 

(a) Buildings and House Materials. ; 

1 . — Civd JProeedu7*e Code, 1883, 2GG (r-)— ; | 
Budding dte-~-A(}rteulturi.\t Bhagdar — Bliagdari | 
Act {Bom, Act ' V of 1802) — Beeiee — Ejceeiitton ' 
agubut Idtag.l A having obiained a deciee 1 
against B, who was a Wiagdar, attached his hhig j 
in execution, including the gaWian or site upon \ 
wrhich B's house was built. B applied to have ! 
the attachment removed fiom the gallian on the ' 
ground that he was an agriculturist, and that, i 
therefore, the gahhcui of his house was protected j 
from attachment by cl. (r) of s. 266 of the Civil i 
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(//) Debts. 

2 — E.ct euTiOn oi deem t -^-Baettn mdnp debt. At- 
fa^ btiKi ut of.2 An uncertain sum which may or " 
may not be payable by one member to another 
01 a partneifehip, not shown to have been wound 
up cannot be aitachLrl or sold in execution of a 
decree, Dwarika Moiiun Das v. LuciaMOxi 
Dasi. 

[I. L. R. 14 Cale, 384 

3 — Cad Broeedure Coch , .ss*. 268.^281, 301 — 
Attdelinuiit of a debt due to a judguihit-debtor — 
S'llc of debt — Payment "’iuto Corn'd — Pndabttony 
order.'] A decre»-hoIder by a prohibitory order 
made under s, 2G3 0^) of the Civil Pioeedure 
Code attached a debt duo to his judgment-debtor. 
The debt was not paid into Court* Held, that 
the Couit cannot, under s. 268, of the Code of 
Civ’l Pioceduie, call on a person subject to a 
piohioitoiy Older to pay or show cause why he 
should not pay his debt into Court. The Court 
is bound to satisfy itself that a debt is due ; the 
debt must then be sold and delivery made under 
ss, 284 and 301 of the Code of Civil Procedure, 
SiRIAH L\ MucKANACHABY. 

[I. L. R. 10 Mad 194 

4 — Cud Proa dare Code, 1882. Ni 267, 268, 
and 503 — E^tCtattiot — Practice^ GarmAtee — At- 
taehnent hg a gudgment-ereddor of a (hht due 
judgmciit-dehtor by a tlnnl jmrfy — Order njnvi 
third party to jmy icbcre debt admitted — Proce- 
dure where existence of debt not admitted ] When 
a debt alleged to be due by a third party to 
a judgment-debtor has been attached by the 
jndgment-creditoi, the Court may, under s. 268 
of the Civil Procedure Code (Act XIV of 1882), 
make an order upon the garnishee for the pay- 
ment of such debt to the judgment-creditor in 
case the former admits it to be due to the judg- 
ment-debtor. Where, however, the garnishee 
denies the debt, there is no other course open to 
the judgment-creditor than to have it sold, or to 
have a iceeiver appointed under s. 503 of tbs 
Code. Tool&a Goolal t\ Antone. 

[I, L. R. 11 Bom. 448 
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ATTACllMWT-^co?ituuad. 

(1) SUBJECTS OF ATTACnMENT~-r^)M?^<«,?/.^v/. 
(f) Joint Family k Ketbrsionahy Inteue.sts. 

5. — Proprri)/ Itnhlr fo dttachmrnt and sah' — 
’^(rrrntt fo Jlnidu Widoio for oialnicuanor for I/fo — 
llcicrHionanj ngM of grantor — . 1 ^*/ VI J1 

s 205 ^ I Procedure fod(\ c 2()5 {It ) ] Ojio 
iV, the solo owner of a certain villaj^c, had a son 
eJ, and J had two wdves By his fust Wife ho had a 
son U. J's second wife was fi, by whom he had a 
son, whose widow was AT, the defendant in the snit^ 
«7 died, leaving* U his son, G his widow, and K 
his son’s widow, and on his death ^/inherited the 
village. Tiior to the year 187t Uhad made a 
gift to G of 105 bighas situate in the village. 
In 1874 the rights and interests of U in the 
village were sold by auction and purchased liy I\ 
the ancestor of the plaintiffs. 6^, by a deed of 
gift, conveyed the lOo bighas to K and ultimately 
died on 26th January 1883. Plaintiffs then sued 
to set aside the gift and for possession of the land. 
The learned Judge found that the land was given 
to G in lieu of her maintenance, which she was 
to hold lent free for her life, and that she had 
been in possession thereof foi twenty years. Fiu- 
ther, that G had the right to resume the land 
and assess it to lent on the death of G and that 
all the rights and inteiests of Uin the land w^oro 
attached and sold m 1874. On second appeal it 
was contended that the inteicst of /'in the land 
at the time of the sale of the village by auction 
was in the nature of a meie expectancy, and 
therefore could not be sold and was not sold 
Bchf that U gave to G the usufruct of the land 
for her life m lieu of her maintenance ; that 
after the gift the interest of U in the land was 
of the same character and carried with it the 
same consequences as the reversion which the 
lessor would have for land leased for life or years, 
and analogous to the right which a mortgagor 
who had granted a usufructuary mortgage would 
have j and that TJ had a vested right in the laud, 
which was capable of being sold, and that right 
passed to the auobion-puichaser at the sale of 
1874. Koraj Koonwar v. Koimii IVoomoar, 6 W.B. 
34 ; Btmb Cliunder Tantra Dohsy Dhurmo Nara%n 
aiuUrlatty, 7B. L. B 341,16 W. R.F. B17, and 
Taffuzzool Musmn ICIian v. Raglmnatli Per. It ad, 
7 B. L B.. 186, 14 Moore’s I. A. 40, distinguished 
'^Kachwain V . Saexjp Chand. 

[I. L. R.. 10 All. 462 

{d) Propeetx anb Interest in Property op 
Various Kinds. 

6, ’^Tran.<for of Property Act (^Aet IV of 1882), 
A*. 6, cl. (d) — Property — Actionable elatm—Trans^ 
feraUe clatm^Civil Procedure Code, s, 266— 
Pxeeniion of decree-~-AttaeJiment.'] Under the 
Tiansfer of Property Act, property includes an 
actionable claim There was sold in execution 
of a decree the judgment-debtor’s right to get 
by division a quantity of land which had been 

^reserved by him for his own use in a deed of gift, 
but which, at the time of the execution-sale, was 
in the possession of the donee of the estate, the 


ATTACHMENT- continued. 

(1) SIJBJBOTS OF AT rAOUlUENT— 

Cl) PROrEUTY AND TNTERKRT IN PROPERTY OF 
Vartotts Kinds ^-concluded. 

land never having been appiopriafccd by measure- 
ment as provided in the deed. In a suit brouglit 
by the auetion-purcliaser (decree-huider) for the 
aD a of the hi, nd resei ved, by mcasuicment and 
division Ih’hf that the claim of the judgment- 
di'btor to the land was a iranslerablo claim, and 
therefore capable of being attached and sold m 
execution under s 266 of thO'^Civil Pioceduie 
Code. Budrv PerK'VSh Misser 'v. Krishna 
Mohun Ghatack. 

[I. L. R. 14 Calc. 241 

7. — Clctl Procedure Code, a. 266 — Standing 
erojie — Immoveahlc jirojicrtij,'] Standing ciops are, 
for the pm poses of the Code of Civil Piocedure 
immoveable piopeity, and cannot, theiefoie, be 
attached undei s. 266 of the Pioceduie Code 
Madayya r , Ybnkata 

[I. L. rl. 11 Mad. 193 

S.—Cml Pmvihuv fo(l,\ 1S82, Vritti. 
— Joti.^Jnpana I rittl — Jjiabihhj to attaeJnnent in 
e,veeution of a decree — A^ature of rrifths^ under 
Jhndu Jaio.] Tho jotinhi er/tti,hQmg n. light to 
receive certain emoluments ns a reward for 
personal services, is not liable to attachment 
tinders 2G6 (f) of the Code of Civil Proccduio 
(Act KIV of 1882). ^^’w/;/e-Under the Hindu 
law, mtti.s‘ arc to be iegarded*as generally 
civtra eommereium Govind Lakshman Joshi 
i \ Bamkrishna Hari Josht. 

[.I L R. 12 Bom. 866 
{e) Salary. 

^.-^Civil Procedure Code, 1BS2, e 266, el. (/) — 
Percentage receirod by a Idiot liable to a>ttaeJi-‘ 
weviA] A peicentage received by a hhot for col- 
lecting the assessment on dliara lands is not 
‘‘salary,” noi is such a Mot a ‘’public officer” 
within the contemplation of s 266, cl. (7/) 
of the Civil Piocedure Code (Act XIV of 1882). 
The Collector, theiefore, cannot object to the 
attachment of such percentage iu execution 
Bavji Moeeshvar i\ SayajiraoGanpatrao. 

II, L. R. 13 Bom. 673 
(7) Trust Property. 

10.’— Civil Procedure Code, s. 266 — Property 
held by gild gmenPdebtor hi truU for a epee i fie 
gmrpose— Attempt to attach .sinphie after fiilJiU 
ment of trust. 1 Neither the whole corpus, nor 
any specific portion of the corpus, of an estate iu 
the hands of a txustee who is a judgment-debtor 
is rendered liable to attachment 'in execution of 
the decree against him, because a sniplus of in- 
come is in his hands for his own benefit after due 
peifoimanoe of the trust : nor does such corpus, 
or any part of it, come, for that reason, within 
the meaning of s. 266 of the Code of Civil 
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ATTACHMENT — con^niued, m 

(])SrBJEOT^ OF ATTACHMENT— 

(/) Trust Property— ."<9 

Fioce'luie, which only aiitliDiizes the attachment 
of piopeity over which the j ml g-ment-debtor ha- a 
disposing powei, exeici«eable tor his own benefit 
"Wlieie a tiust had been cieated for specific 
pni poses, t^z , the performance of religious 
and other duties, and the tiustee had duly 
appointed another tiustee in Ins plchce, the latter , 
being entitled to hold the tiust estate, lit Id, \ 
that a decree htyring been made against the | 
tiustee personal! j, the coipus of that tiust estate | 
could not be sold to satisfy the claim, of the ' 
jiidgment-cieditor, nor could any specific poi- j 
tion of the coipus of the estate be taken out of j 
the hands of the tiustee on the ground that there 
was, or might be, a maigin of piofife coming to him 
pel son ally after the peifoimaiice of the trusts. 
Bisheit Chand Bafawat r Nadir Hosseust 

[I L. R. 15 Calc 329 : L R. 15 1. A. 1 

(2) ATTACBftlENT BEFORE JUDGMENT 

11 -N. uoiniy for pf roioud ajyjtearanoc of drfe/il- 
out — Ca il Piodolvre Codt {A(^ -T/Uo/ 1^S2), 

A,? 477, 479 — Bona fide ] A suit Y/as m«!titu- 

ted against the mastei of a vessel for lepairsdone 
to his vessel and for hiie of a dock m which the 
vessel had been The master being about to leave 
the juiisdiction of the Couit with his vessel, the 
plaintifiSj under s. 477 of the Code of Civil Pro- 
cedure, applied for an order that the defendant 
should give seoinity for his ajipearance to answer 
any decree that might be passed against him, and 
a rule was issued calling on him to shov cause 
why such security should not be furnished The 
defendant showed cause, and alleged that the 
amount claimed for the repairs was excessrve that 
the repairs were badly done, that the plaintiffs 
were not entitled to- dock hiie, and that some of 
the repairs chaiged for had not been executed. 
He further counterclaimed for a large sum for 
demui rage owing to the detention of his vessel 
and damasres caused to it by the wronsrful act of 
the plaintiffs. Id was contended that, as tbe claim 
was on a contested account which on the face of 
it was stated, but unsettled on the piinciple of ' 
the English authoiities. the plaintiffs were not ; 
entitled to the order asked for. It was further ; 
contended that the suit was not a hmo fde one. 
but brought merely to harass the defendant, and 
that for this reason security should not be order- | 
ei to be given It %vas not disputed that the ' 
defendant had no domicile in this country, and i 
that he was shortly leaving m his vessel in the { 
ordinary course of bis business. The Court 
found the plaintiffs were undoubtedly entitled | 
to recover some amount on account of repairs, ; 
and that the mere fact that the plaintiffs added 
on to such a claim one of a disputable character 1 
did not go to show that the suit was not a I 
hona fide one Held, that there is no authority ' 
for saying that the principles applied in England ' 
to the granting of writs ne e,reat ngno should he | 
applied in this country ; that the Court can > 


ATTACHMENT — eontuinech 

(2) ATTACHMENT BEFORE JUDGMENT— 

eonehnli d. 

only look to the piovisions of the Code of Civil 
Procedure ; that when a person comes on busi- 
necS to this country, in wliicii he has no property 
or domicile, and euteis into a contract with a 
person to do woik in connection with that busi- 
ness and which most be done befoie he leaves 
the country, and it is knovru he intends to leave 
as soon as the work is completed, there is an 
implied understanding if tbe wmik was done on 
his ere hr, that it should be paid for befoie he 
leaves Held also, that the case fell within the 
piovi&ions of s. 4-77 of the Code, and that the 
defendant should furnish secniity for his appear- 
ance while the suit was pending w'lthin a week 
in terms of s 470, such security to be for the 
amount of the claim. Piiubodb Ceundee Mul- 
LICK r. Dowey. 

[I L. R. 14 Calc. 695 

(:i) ATTACHMENT OF PERSON. 

12 — Hrcevtwii of JJi erte — Decree for sale of 
liupofliei ated pi opertyandtKjatnsf jiuhjineHt-dehtor 
perf^onaihi—Uri eutioih aijanh^t judfjmenUdt htorf 
p/ rHiOi — JDeerit Judder entitled to proceed agamst 
piupei t If or person an he m ujht tli i nh fit.'] Whei e a 
decree upon a hypothecation bond allows satis- 
factiDU ot the debt from the hypothecated pro- 
perty and also from the judgment-debtor person- 
ally, and contains no condition that execution 
shall first be enforced against the propeity, and 
where there is no que=^tion of fraud being peipe- 
ti ated on the judgment-debtor, there is nopiin- 
C’ple of equity which pi events the decree - holder 
from enforcing his decree against the judgment- 
debtoi’s peiteon or propeity, whichever he may 
think best Wah Muhammad v. Tarul Ah, 
I. L R 4 All 197, explained. JoHARl Mad r. 
Sant Ball. 

[I. L. R 9 All 484 

IS. — Civil Procedure Code,s S iQ — Cma t , fmnrr 
of to release judgment ulehtor after he ts imprisoned 
Arnut^' and ‘ imprisonment "] ‘‘Arrest’* 
as used in s. 349 of the Civil Procedure Code 
(Act XIY of 1882), does not in cludeA impris- 
onment, Therefore the power conferred on the 
Court under that section to release a judgment- 
debtor arrested in execution of a decree on secu- 
rity being given by him ceases after he has been 
imprisoned or put into jail. In the matter of 
Ilastie, I.L R 11 Calc, 451, dissentedfrom. In re 
Qnarme. I L.R. 8 Blad. 503, followed. Mahomed 
Husen c. Radhi. 

[I L. R. 12 Bom. 46 

14. — Insolvency — Oivd Procedure Code, 1882, 
55.336, 337 — Act VI of ISSS — Debt not in schedule 
— Fceevtion of decree obtained against insolvent for 
such debt — Scheduled debts ] A person who has 
taken the benefit of the insolvent sections of the 
Civil Procedure Code, and who is undischarged, 
but has not nisei ted in his schedule a debt for 
which a decree is subsequently obtained, is not 
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ATTAQB.MEnT--^conthua^(i. 

(3) ATTACHMENT OF PERSON— 
protected from arrest m execution of Riich decree 
merely because bis propoity is in tbe bands of 
tbe Receiver in insolvency Such a person is 
liable to airest under tbe circumstances and in 
accordance witb tbe procedure provided lor by 
tbe Civil Procedure Code Amendment Act (VI of 
1888). Panna Kanhaiya Lall. 

[I. L, B. 16 Calc 85 

(4) MODE OF ATTACHMENT AND IRREGTJ. 

PARITIES IN ATTACHMENT 

t6,--Attaclmcnt of as^etti of ajjiKhjnianUde'bior 
ont&ide the jnoisdictum of tJio attaching Count — 
Pi^aetiee — Procedure.'] Tbe plaintiff, having ob- 
tained a decree against tbe defendant in tbo 
Court at Bbusaval, sought to execute it by attach- 
ing a moiety of the defendant’s pay Tbe defend- 
ant was a soiter in the Railway Mail Service 
and travelled between Bhusaval and Nagpur, at 
which latter place be icsidcd and icceivcd bis 
pay. By an order of attachment issued, at the 
plaintiff’s instance, by the Bhusaval Court to the 
defendant’s disbursing officer at Nagpur, a 
moiety of pay having been withheld by that 
officer, the defendant applied to the Bhusaval 
Oouit to cancel the older, contending that it was 
illegal, as neither ho nor his disbursing officer 
resided at Bhusaval. On reference to the High 
Court, held, that the order of attachment was 
'Ultra Tiros, as neither the defendant nor his 
disbursing officer resided within the jurisdiction 
of the Bhusaval Court. The proper proceduio 
was to send the deciee of the Bhusaval Court for 
execution to Nagpur, where the disbursing offi- 
cer resided and the defendant’s pay was available 
for satisfaction of the decree. Bakgo Jairam 
T. Balkrishna Vithal. 

[I. L. R. 32 Bom. 44 

Gopal t, Layet. 

[I. L. R. 12 Bom. 45 note 

16 . — Attachmeyit lefore judgment-- Term inatnm 
of attachment— Sale in execution— 31aterial i rregn- 
larity %n ^ullishing or conducting sale icitliout 
attachmcH — Watver — Cirtl Procediuc Code 
ss, 31 1 , 483.] The plaintiff instituted a suit against 
the defendant for recovery of money, and pie- 
vions to judgment, that is, on the 8th January 
1886, applied for, and on the 11th obtained, orders 
for attachment of several houses and premises 
belonging to defendant and such attachment 
was made. The suit was dismissed, but eventually 
on appeal it was decreed, but the attachment 
was never withdrawn. Plaintiff then applied for 
execution of his decree and his application was 
granted by an order directing that the property 
of the judgment-debtor should be notified for sale 
on t^ IstFebiuary 1887, and accoidingly, on the 
21sb December 1880, a sale notification was issued. 
Judgment-debtor tvvice applied for postponement 
of sale, but his applications were refused, aud the 
sale took place on the date fixed. The judgment- 


ATTAGHMENT-™<‘owf//n/^Y/. 

(4) MODE OP ATTACHMENT AND IRREGU- 
LARITIES IN ATTAOIIMENT~-^’/)«r‘/w^W. 

debtor thou objected to the confirmation of the 
.sale, urging that the property sold was never 
attached in execution of the deciee, and the attach- 
ment pievious to judgment was mfructuous, be- 
cause aftoi wards the claiui was dismissed by the 
Court of Fust Instance ; tliattlicie had been several 
other irregularities in publishing and conducting 
the sale ; and that, owing to the irxegulaiities, 
the property had been sold at a grossly inadequate 
puce, causing substantial injury- The Subordinate 
Judge, ovcrruliug the obioctions, confiimed the 
sale. On appeal by the judgment-debtor, /add, 
following Mahadoo Duheg v. Blnda Mcth JOndnt 
I L. B. 5 All. 80, that a regularly perfected attach- 
ment is an essential preliminary to sales in exe- 
cution of decrees for money ; and where there has 
been no such attachment, any sale that may have 
taken place is not simply voidable but de facto void, 
and mny be set aside without any inquiry as to sub* 
stantial injury being sustained by the judgment- 
debtor for want of a valid attaclnpcnt ; and that 
an attachment before judgment, like a temporal y 
mj unction, becomes functus officio as soon as the 
suit toimiiiaios. Further, that the phrase ** a 
material irregularity in publishing or conduct- 
ing ” in the first paragraph of s, .‘Ul of the Code 
of Civil Pioccduve should be liberally construed, 
and that absence of attachment of property at the 
time of sale thereof is a material irregularity, ’’ 
atiaclinient being the first step which a Court in 
Gxcoubing a simple money decree has to take to 
assort its authority to bring property to compul- 
sory sale. Bam Ciiand t, Pitam Mal. 

[I. L. R. 10 All. 506 

V7,—Cirll Procedure Code, ss, 268, 272-- 
OjHcial Trmteds Act {XVII of lBCA)—PuMic 
Officer — Attaedmeni hj notice,] A decree against 
a married woman provided that the amount duo 
under it should be payable out of the separate 
estate of the judgment-debtor The judgment- 
debtor was entitled to a life-interest in certain 
trust funds under a settlement of which the 
Official Trustee w§.s the trustee. The decree- 
holder proceeded to execute his decree against 
the life-interest of the judgment-debtor by notice 
to the Official Trustee under s. 273 of the Code 
of Civil Procedure ; but there were no funds m 
the hands of the Official Trustee which would 
have been attachable under s. 268. The decree- 
holder now applied that the life-interest might 
be sold: that the interest of the judg- 

ment-debtor was not validly attached, Soniblo: 
The Official Trustee is a public officer within the 
meaning of s. 2 of the Civil Procedure Code. 
Abdul Lateef v. Doutee. 

[I. L. R. 12 Mad. 250 

(6) ALIENATION DURING ATTACHMENT. 

IS,— Chdl ProcciHre Code, ss, 276, 296 — Claim 
to rateable distribution under s, 296.] A claim 
under s. 296 of the Civil Procedure Code is not 
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(5) ALIEXATIOX DUPJXG ATTA^HBIE^T— . 

r>yiHud(^(h 

enforceable as an attacbment against; T'hicb an ' 
assignment is rendeied void by the p visions 
of s. 276. Gtiwja iJai v. Kkvbhalt, I. L. E. i 
7 All. 702, followed. In Jane 1SS3 -.4, J?, and C j 
obtained separate money-ueciees against; amongst 
otheis, T as executor finder the ’Riii of his ; 
father Some time in ISSi B attached the whole ' 
of the testatoi s properties in execution of his 1 
decree, and A and G applied for rateable shaies ) 
in the sale proceed^. On the 2nd June 18S4 the ! 
parties came to an aiiangement, by which it was : 
agreed that B >* claims should be satisfied by i 
means of all the attached properties with the 
exception of one. which should be left free for ’ 
the benefit of the othei jiidgnient-creditois. By ! 
a deed dated the iOth June, but which was ! 
found to have been actually executed on the 17th, 

T conveyed this property to J ; and on the 17th ; 
June all the other attached piopeities were sold ' 
m execution of B‘’s decree ; and on the same day 
B put m an ai^lication for the lemovai of his , 
attachment from this property B, fioother decree- 
holder, on the 16th June, applied to be included i 
in the rateable distribution of the piopeities , 
attached by B , and on the 30th J une B attached 
the property sold to A in execution of his decree. | 
A preferred a claim to the property, which was , 
disallowed: and A thereupon brought a suit to . 
establish her right to it on the ground aha) I 
that attachment had ceased to exist on the ! 
date of her purchase and that the sale was a , 
valid one * IBB/, that the sale to A was valid < 
against B. Due&a Churn Boy Ohowdhry ' 

BIonmohini Dasi, 

[I L. R. 15 Calc. 771 : 

ATTEMPT TO COMMIT OFFENCE. ’ 

Cebiinal Intimidation. i 

[I. L, R. 11 Bom. 376 ; 

xittenqyt to commit offence — Attempt to cheats ' 
Cyrreney Office — Ajipheation for yjayment of lost 
halves of Currency A^man may be guilty ' 

of au attempt to cheat, although the person he ' 
attempts to cheat is forewarned, and is therefore 
not cheated. B. v. Eensler, 11 Cox C C. 570, 
referred to. 21 wrote a letter to the Currency 
Office at Calcutta, enclosing the halves of two ' 
Government cairency notes stating that the 
other halves were lost, and enquiring what steps , 
should be taken for the recovery of the value of | 
the notes. The Ciiriency Office having, upon 
enquiry, disco veied that the amount of the notes 
had been paid to the holder of the other halves ' 
and that the notes had been withdiawn from | 
circulation and cancelled, sent M the usual form ■ 
of claim to be filled up and returned to it. It i 
appeared from the evidence that the Guirency 
Office never contemplated paying 21 in respect of 
the notes. The form was filled up and signed by 
21 and returned by him to the Currency Office. 
IIc4d^ that although there was no intention on the ' 


ATTEMPT TO COMMIT OFFENCE-i>p;i. 

ehnlod, 

part of Currency Office to pay the amount of the 
notes, 21 was guilty of an attempt to cheat. 
Government op Bengal r. ITmesh Chunder 
BIittee, 

[I. L. R. 16 Gale. 310 

ATTORNEY AND CLIENT. 

Practice — Cc&ts — Attorney's hen — L/en-^ Attach - 
iiiy Creditor — Fund in Court att ached, 1 A sum 
of money had been paid into Court as admittedly 
due to the plaintiff in a certain suit. The plaintiff 
not having satisfied in full his attorney’s taxed 
bill of costs, the attorney applied for payment 
out of the fund in Court. Previously to this 
application the fund had been attached by a 
third party. IL Id, that the attorney was entitled 
to enforce his lien as against the attaching 
creditoi for all costs incuiied up to the date of 
attachment ; that the attaching creditor was then 
entitled to be satisfied befoie the attorney couhi 
claim payment out of the balance in Court of 
any sum remaining due to him on account of his 
costs. SUPRx\MANYAN SeTTY C HUEIIY FilOO 

BIug. 

[I, L. R. 14 Calc. 374 

AUCTIONEER. 

See Sale dy Auction. 

[I.L. R. 16 Calc. 702 

^‘AUCTION-PURCHASER 

Ste Limitation Act, 1877, s. 10 

{I. L. R. 15 Calc. 703 

AUTREFOIS ACQUIT. 

See Discharge of Accused. 

fl. L. R. 12 Mad. 35 

AWARD. 

See Cases under Arbitration. 

Sec Madras Boundary Act, ss. 21,25, 28. 

£I L. R. 12 Mad. 1 

Loss of— 

See Arbitration— Private Arbitra- 
tion. 

[I. L. R 12 Mad 331 

BAIL. 

IJ let fa I }) ra etice — Poh ce- office r-~- Co u ?*f , Du ty of--^ 
Criminal Procedure Code, s. 341.] The practice of 
leaving to the Police the decision as to the suffi- 
ciency of bail, when bail has been oidered by 
the Court, is contrary to law. The duty of decid- 
ing as to its sufficiency or otherwise is with the 
Court itself and not with the Police. Queen- 
Empress ON THE PROSECUTION OF PALAKDHAEI 

Mahton t \ Gayitri Prosunno Ghosal. 

[1. L. R. 12 Calc. 455 
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BAILMENT. 

jSir Ci'NTEACT Acr, s. lOS. 

[I L. R. 0 All. 898 

&•(' SUPWtTOTKNT)ENaTJ 01? IIUIII Coxn!’!' 

• —Civil Pboohduuk Ooi>h, 1SS2, 

s. G22 

Si‘f Okcs Pkobandi— Bailments. 

[I,L. K 9 All. 808 

BALANCE SHEET. 

See Stamp Act, 1879, Sen. l, cl. 1. 

[I. L. R. 15 Calc. 163 

banker and customer 

See Limitation Act, 1877, Aet. GO. 

[I. L. R. 13 Bom. 338 

See Limitation Act, 1877, Abt. CO. 

[I. L. R. 16 Calc. 25 

BARRISTER. 

See Advocate. „ „ 

[I. L. R. 9 All. 017 

Praetiee—Bim'Utcf or Pleader appearinij ns 
litwioit w person ] la cases wheie a Barrisloi or 
Pleader appears before the Court as a htigaut lu 
t>erson lie must not address tlie Court from the 
Advocate’s table or ia robes, but from the same 
Place and in the same way as any ordinary mem- 
ber or the public. In the mattee of the West 
Hope Town Tea Company. 

[I. L .R. 9 All. 180 


BASTARDY PROCEEDING'S. 


See Maintenance, Oedee op Oeimi- 
NAL Court as to 


[I L. R. 16 Calc. 781 

See Witness — Civil Cases — Person 
• Competent to be Witness. 

[I. L. R. 16 Calc. 781 

BENAMl TRANSACTION. Ool. 

1. General Cases ... ... 6-1 

2 . Onus of Proof ... •• 64 

S Certified Purchasers . ... 61 

See EstoppeIj— Estoppel by Conduct. 

[I. L R. 16 Calc. 137, 148 I 

See Praud— Eppect op Fraud. 

[I, L. R. 11 Bom. 708 

See Sale por Arrears op Revenue--" 
Incumbrances — Act XI op 1869. 

n.Ii. R. 14 Oalo. 109 


BENAMJ TRANSACTION 

(1) (iKNEUAL OASES. 

1, -- AVv/7/w?’ i - Muidf 10 }} of name}} vi 
}a(ih'mv)}t rt'oo}'(f. \ A tra-iiHror I'nmi a husband of 
a share in n. villa;.jfo was mb. foiinally eauioil out 
otherwise tlian by its beuij^’ ovuieiiced by muta- 
tion of nauu'S in ih(' S('i4/lemeni reooid; and a 
sou, claiimutjf a,s his lather’s heir, alle^ctsd that 
his mothers name wuis ouly used htaiami by the 
fat.hcr : UoftL that a {indinp^ that sucli mutation 
'^vas not for t?ic purpose of puttiinr the property 
into the name of the wife, hen<(}}u, for the hus- 
band, but for her own benelitf was substantially 
correct ’ruAKiio r. Oanua IHrsad. 

[I L. R. 10 All. 197: L. R. 15 I. A 29 

(2) ONUS OF PROOF. 

2. — Posms'io}} hy }ree}pf of}rni — P}'onf of owners 
skip of ]}}'ope}i If. y Whtue thcie are ht'iiamt trans- 
actions, and the qm'stion is who is the loal owner, 
the actual possession by lociupt of the rents of 
the propel ty is most, importiuit, yi a suit against 
a purchasor at a sale nndor Act XI of 1859, s. 
the plauitilt clainuul to liav<5 lui irnuunbrancc by 
virtue of two nioknran pattas (‘xocuted by the 
heirs of the last of a seritfs of heaiimadars, and 
it appear that the last 7/0// o/ur had actual 
owneiship of onc-fourbh of the ]>ropeity cpni" 
prised therein : ifold, that the lueumbiauco was 
^ood to the extent of such fourth Imambandi 
Begum v, KuMLESwmu Peusad. 

Ll, L, R. 14 Calc. 109; L. R. 13 I. A. 160 

(3) CEPTIFIED PURCHASERS. 

8.— C/iv7 FroeeiUro Code, 1882, ,<?. Zll Sale for 
arvedfs of ferenue — Act XI of 1859 36 — Certi-* 

fetl2)vrokase}\ Suit affmnsL'] ^1, the certified pur- 
chaser of a taluk at a sale held under the piovi- 
sions of Act XI of 1859, foi arreaisof icvcnuo, 
and who had obtained symbolical possession had 
at the tune of the sale agreed with If the for- 
mer owner of the taluk, to icconvey to hiin (7i) 
after the sale had been completed. In a buit by 
Is to comxKd specific^ perfoimance of the contract, 
alleging that he had never quitted actual posses- 
sion of the taluk, objection was taken that the 
suit wms not maintainable under s. 36 of Act XI 
of 1869 and s. 317 of Act XIV of 1882 ; Ifehl, 
that the suit, not being one to oust the certified 
purchaser from posscBsiou, was not baried by 
s. 36 ; and that neither was it banod by s. 317 of 
the Civil Proceduio Code, that section apx>lying 
only to sales m execution of decrees of Civil 
Couits held under the Pxocedure Code. Faisal 
Rahaman n . Imam Alt, 


[I. L, 11' 14 Oalo. 583 

4. — Suit against kenanii gmrekasea^ at Court^sale, 

hg oiDnc7\ to recooe^' the lemd afte7* ejeot7ne7it,'] 
If, after obtaining a certificate of sale in execu- 
tion of a decree, the purchaser acknowledges that 
his purchase is henami and gives up possession 
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BENAMI TRAl^^SAQTlOB^conehded. 

(3) CERTIFIED FVncnABB'R--’eoncIuded. 

or does some acts whicli clearly indicates an in- 
tention to waive Ms right, or restores the pro- 
perty to the real owner, such act may, by reason 
of the antecedent relation of the parties, operate 
as a valid transfer of property. Defendant acted 
hemmi in buying certain land at a Court-sale 
for plaintiff, paid part the purchase-money 
for plaintiff, and allowed plaintiff to remain in 
possession on the understanding th^ defendant 
was to transfer the property on repayment of the 
balance of the purfihase-money. Defendant hav- 
ing ejected plaintiff, plaintiff sued to recover the 
land* Meld^ that s, 317 of the Code of Civil 
Procedure was no bar to plaintiff’s suit. Mon- 
APPA t*. SUEAPPA. 

[I. L. R, 11 Mad 234 

BENAMIDAR. 

See Limitation Act 1877, Ap.t. 179— 
Step in aid of Execution— 
G%neeally. 

LI. L. R. 16 Calc. 355 

See Cases under Parties— Parties to 
Suits— Benamid ASS. 


I BENG-AL ACT, 1868— VII, S. l.--cmeUded 

\ Act VII of 1868. BHOLANATH BANDyOPADHVA 
j V TJmachuen Bandyopadhya. Umachuen 
I Bandyopadhya r. Bholanath Bandyopadhya. 
I [I. L. R. 14 Calc 440 

j ,1868— VII, s 2. 

i See Public Demands Recovery Act, 

s. 2. 

; [I. L R. 14 Calc. 1 

I , 1S71-IX, s. 27. 

j Kotiee of Sint — Tolls jymd m exeess, of jpoiccr^ 
(/ivtn—Sint for refund of ynoneij.l In certain 
suits brought against a toll collector for the 
! refund of money alleged to have been exacted 
I by him improperly as toll under Bengal Act IX 
1 of 1871, the defendant pleaded that no notice 
! of suit in accordance with s. 27 of that Act had 
■ been given Held, that such notice not having 
been given the suits should be dismissed Watcr - 
Imise V. Keen, 4 B. & C.. 200, followed. Ram 
PiTAM Shah l\ Shoobul Chundes Muliick. 

[I. L. R. 15 Calc. 259 

, 1876-VII. 

See Land Registration Act (Bengal) 
1876. 


BENEFIT SOCIETY. 

See Madras Municipal Act 1884, 

[I. L. R, 11 Mad. 253 


1S76— VIII, s. 26. 

See Partition— Miscellaneous Cases. 

[I. L. R, 16 Calc. 117 


BENGAL ACT, 1868-VII, s. 1. 

Estate — Lands not permanently settled — Sunder- 
"bund Estate — District of iclucli portion only is per- 
nanenthj settled — Bengal Regulations IX of 1816 
and III of 1828 — Estate--Bengal Act VII of 1868.] 
The plaintiff was the auction-purchaser at a sale 
under Act XI of 1859 by the Collector of the 
24.Pergunnahs for arrears of revenue of an 
estate in the Sunderbunds on which the defend- 
ant was the holder of a moJmrart maurasi 
junglehuri tenure, under which he was to clear 
away the jungle and then to cultivate the land 
with paddy. The estate was one borne on the 
register of revenue-paying estates in the Collec- 
torate of the 24-Pergunnahs, and therefore 
within that Golleotorate with regard to the pio- 
visions of Bengal Act VII of 1868, s. 10. The 
district of the 24-Pergiinnahs is a permanently- 
settled district, but the portion of it forming the 
Sunderbunds was declared by Regulation III of 
1828, s. 13, not to be included in the permanent 
settlement. The Sunderbunds tract was more- 
over under Regulation IX of 1816 formed into a 
separate jurisdiction for settlement purposes 
under an officer styled the Commissioner of the 
Sunderbunds, who is subject to the direct control 
of the Board of Revenue, and independent of the 
Collector of the 24-Pergunnahs: Held, that 
though there was no permanent settlement of 
the lands sold to the plaintiff, they fell within 
the definition of an “ estate ” as given in Bengal 

W., B. 


, 1876-VIII, s. 81. 

I See Jurisdiction op Xivil Court— 

! Revenue Courts— Partition, 

ri L. H 15 Calc. 198 

See Partition— Jurisdiction op Civil 
Courts in Suits respecting 
Partition 

[I L. R. 15 Calc. 198 

, 1878-VII. 

See Bengal Excise Act 1878. 

, 1879-IX. 

Set Courts op Wards Act (Bengal). 

. 18S0-VII. 

See Public Demands Recovery Act. 

, 1880-IX. 

See Road Cess Act. 

, 18S1-III. 

See Court op Wards Act (Bengal). 

BENGAL OIVILCOURTS ACT (VI of 1871), 
s. 17. 

See Holiday 

[I. L. R. 9 All. 366 

3 


i 
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BENG-AL OIVILOOURTBAOT(VIoflS7i), 

^ee JURISDICTrOK—QtTERTION 01'^ tlUIUS- 
diction— OONHKNT 01^' FARTIKH 
AND WAIVKU. 

[I. L. R. 9 AIL 366 

, 8. 20. 

See Munsif, Jurisdiction of. 

[I. L. R. 15 Calc 104 

, s.;24. 

See Maiiomedan Law— Gif r— V alidity. 

[I. L. R. 9 All. 213 

BENGAL EXCISE ACT (VII of 1878). 

See Cantonment Magistrate. 

[I L. R. 16 Oalo. 452 

— , EemwCi Fvoieetfon of--0ontvaet Aet {IX 

of 1872), 8 Public Polici/'] The Bon^^al 
Excise Act of 1878 is not an Act framed solely for 
the protection of the levenue, but is ono embrac- 
ing other important objects of public policy as 
well. An agreement therefore for tho sale of 
fermented liquors, entered into by a peison who 
has not obtained a license undei that Act, is void 
and cannot be lecovered on, Boistub Oxiurn 
Naun %\ WooMA Churn Sen. 

[I, L, R. 16 Calc. 436 

, s. 14. 

See Cantonments Act. 

[I. L. R. 15 Calc. 452 

, ss. 60, 74.—“ Like offeree ^^--Puyiisliment 

0)1 second or subsequent conviction iuider Ben- 
gal Mxeke Act—Selli)ig retail loith wholesale 
’ll cense. Tbe offence of selling wme retail by 
a person who has only a wholesale license 
is an offence of a like nature to that of selling 
wine without a license at all, within the mean- 
ing of the term “like offence,” as used in 
s. 174 of the Bengal Excise Act, (I. L. E. 9 Calc. 
575). Mam Churn Sham v. The Bmj^resSi followed, 
ScHBiN V. The Queen-Empress. 

[I. L. R. 16 Calc. 799 

BENGAL REGULATION, 1793-VIII, 

S3. 48, 52. 

See Enhancement of Rent— Liability 
TO Enhancement— Dependant 
Talukdabs. 

[LL.R 14 Calc. 138 

,s, 54. 

See Cess. 

[I.L. R. 15 Gale 828 
[I. L. R. 16 I. A. 162 : 1. L. R. 17 Calc. 131 


r CASES. ( 08 ) 

BENGAL REGULATION, 1793 - VIII, 

— coni))) uciL 

, s. 55, 

Sec 013 SS 

[I. R, 16. 1, A. 152 : 1, L. R. 17 Calc, 131 

, s. 61. 

See Cess. 

[L. R. 16 I. A. 152 : I L. R 17 Calc. 131 

, 1793-XLIV, 38. 2,5. 

See Entianuement qj Bent— Liability 
TO Enhancement — Dependant 

TxVLUKDARS. 

[I. L E. 14 Calc. 133 

, 1806 -XVII. 

See Limitation Act 1877, Art. 136, 

[I, L. R, 16 Calc. 693 

Sec Pre-emption— Eight of Pre-emp- 
tion. 

LI. L. R 11 AIL 164 

, s. 7. 

See Mortgage— Redemption —Right 
OF Redemption 

LI. L.R. 9 AIL 20 

See MORTG AG E — REDEMPTION — MODE 
OF Redemption, and Liability 
TO Foreclosure. 

[I. L. R. 9 AIL 20 

, s 8. 

See Limitation Act 1877, Art 144— 
Adverse Possession. 

[I. L. R. 11 AIL 144 

/S(i<f<MoRTGAGE— F oreclosure— Demand 
and Notice of Foreclosure. 
tl. L Ra40alc 451, 599 
" LI. L. R. 15 Calc. 357 

^/’^sMortgage— Redemption— Mode of 
Redemption and Liability to 
Foreclosure. 

[I L, R. 9 AIL 20 

See Mortgage —Redemption — Right 
OF Redemption. 

[I. L, R. 9 AIL 20 

See Transfer of Property Act, s. 2. 

[I. L. R. 14 Gale, 451, 599 
[I. L. R. 16 Oalo. 357 

1812— V—ss. 2 and 3. 

See Cess. 


[I. L. R. 15 Oalo. 828 
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BENG’aL REOaLATION, 1812-XVIII, 
s 2 

See Cess. 

[I L. R. 15 Calc, 828 

, 1816-IX. 

See Bengal Act YII of I8GS 

i;i. L. R. 14 CalG. 440 

See Sale for Arrears op Revenue— 
INCUIIBRANCES. 

[I. L, R, 14 Calc 440 

, 1819--VIII, ss 3, 5, 6, 14. 

See Sale for Arrears of Rent-Set- 
ting ASIDE Sale— Other Grounds. 

Xj R 15 Calc, 345 

, 1819- VIII, s 8. 

See Cases Under Sale for Arrears of 
Hint -Setting ASIDE Sale -Ir- 
regularity. 

, 1822- VII. 

See Enhancement op Rent— Liability 
TO Enhancement— G e n e r a l 
Liability— 

[I. D. R 16 Gale. 586 

See Settlement— Mi scellaneous 
Cases. 

[I. L. R. 16 Calc. 586 

, 1822-XI, s. 29. 

See Limitation Act, 1877, Art. 134. 

[I L. R 9 All 97 

, 1828-III. 

See Bengal Act VII of 1868, s 1, 

[I. L. R 14 Calc. 440 

» 

See Sale for Arrears of Reyenue 

Incumbrances, 

[I. L R 14 Calc. 440 

BENGAL RENT ACT (BENGAL ACT VIII 
OF 1869), s. 6. 

See Cases under Right op Occupancy, 
, s. 14. 

See Lease— Construction. 

[I.L. R. 14 Calc. 99 

, ss. 22, 52 

See Landlord and Tenant — Eject- 
ment— Generally. 

[I.L, R. 14 Calc 33 


BENGAL RENT ACT (BENGAL ACT 
VIII of lSQ9)--'eo7itimie(l, 

^ s. 27 

See Bengal Tenancy Act, Sch III, 
Art. 3. 

[I L R. 16 Gale. 741 

, s. 27 — Limitutioti-^Su^t for possession — 

of title ] Wheie tilie plaintiff alleged tliaii 
he was the holder of a jote under the defendant 
by whom he had been forcibly dispossessed, and 
sued for a declaration of his title and for recovery 
of possession claiming a light of occupancy, and 
the defendant, while admitting that the plaintiff 
had for one oi two years been a tenant of a small 
poition of the land in suit, denied Ms title to the 
lemainder, or that he had acquired a right of 
occupancy . IMd^ that the suit was one to try 
a ho no file question of title, and that it was not 
barred by one year’s limitation under s. 27 of 
Bengal Act YIII oi 1860, but was maintainable 
within 12 years from the date of the cause of 
action. Sri/iafli Blmttaeltarjt v. Bam Rat an I)e, 

I L. R. 12 Calc. 606, distinguished. Basarut 
Ali r. Altap Hosain. 

[I. L. R. 14 Calc 624 

, s. 58. 

See Limitation Act 1877, Art. 179— 
Period prom which Limitation 
RUNS - Continuous Proceedings. 

n. L R* 14 Calc. 385 

, S. 68. — Execiitioii of Decree — Suit for 

rent not hrouglit under Bengal Act VlII of 
Decree oj Court of Foreign State---ClvU 
Proeedvre Code^ 1882, s, 4L%i—Limitation,'\ The 
law of limitation applicable to the exeertioa 
of adeciee of the Civil Court of Gooch Behar. 
for lent for a sum under Es. 500 in a suit 
not brought under the Rent Act, is by s. 434 
of the Civil Procediiie Code, which gives the 
Courts in British India power ^ to excute decrees 
passed by the Courts of a foreign State, s, 58 of 
Bengal Act YIII of 1869. That section is not 
confined to suits brought under that Act. In the 
matter op the Petition op Hukum Chund 
AswAL. Hukum Chand Aswal v, Gyanender 
Chunder Lahif.i. 

[I L. R. 14 Gale, 570 
j]Reviewing s.c, I. L. R. 13 Calc. 95 

, ss. 59, 61, 65. 

See Execution of Decree— Decrees 
under Rent Law. 

[I. L. R. 14 Calc. 14 

BENGAL TENANCY ACT (VIII of 1885). 

^ g. 12. — Transfer of a permanent tenure — 

Permanent tenure, Registration f>/.] The transfer 
of a permanent tenure under s. 12 of the Bengal 
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BBNG-AL TENANCY ACT (VIII of 1886). 

•--'Gontimed, 

Tesancy Act is complete as soon as tlio document 
is registered. Kristo Bitlluv Giiose t\ Kristo 
Laij Singh. 

[I. L. R. 16 Calc. 642 

1 , ^ SS.20, 21iSintsppnd!nf/ at time Act 

came i7}to foj*cG — Siut fo7' ejectment '-Amjuisit Ion 
of right of oeci(>pancy^ General Classes Act I of 
1868, s, 6.] S. 21 of the Bengal Tenancy Act 
applies to suits pending at the time the Act came 
into force, 1st November 1885, which had 
not then resulted in a decree. In a suit insti- 
tuted on 8th October 1885, to eject the defendants 
after notice to quit, it was held that, although 
the defendant had held the land from which it 
was sought to eject him for less than twelve years 
and therefore would not, if the Bengal Rent 
Act VIII of 1869 had been applicable, have 
acquired a right of occupancy, yet the effect 
of ss. 20 and 21 of the Bengal Tenancy Act was 
to give him a right of occupancy, and therefore 
be could not be ejected. Jogewsur Das v. Aisani 
Koyburto. 

LI. L K. 14 Calc. 563 

2 , ss, 20, 21.-^ General Chmm Act (I 

of 1868), s. 6 — Betrospeetive Enactment ii'hen appli- 
cable to pending citit — Pending nmt — Landlord 
and tenant — Bight of occapanegf] S, 21, 
sub-section 2 of Act VIIl of 1886* is expressly 
retrospective, and applies to suits pending at the 
date of the commencement of that Act. Jogemir 
Bae V, Aisam Koijburto, I. L. R 14: Calc. 653, 
followed. Ttjpseb Sing %\ Eamsarun Koeri 

!).L, R. 15 Calc. 376 

, S. ^Z,'—EdabUshed mage. Meaning 

The words ^^established usage'^'' in s. 63 of the 
Bengal Tenancy Act, 1885, do not refer to a prac- 
tice previonsly prevailing between the landlord 
and his tenant, but to the established usage of 
the pergunnah in which the holding is situate. 
Hira Lal Das %\ Mothura Mohun Roy 
Ohowehry. 

n.L.R 15 Calc. 714 

, ss. 61, 62 — Deposit of rent-— Review of 

order i^eceiving deposit of rentf] When under 
ss, 61 and 62 of the Bengal Tenancy Act, a deposit 
of rent is made by a tenant, and the Court grants 
him a receipt, the zemindar has no right to come 
in and be heard in the matter, there being no 
machinery whatsover provided by the Act for 
the Court to enter into judicial enquiry in con- 
nection with the matter of the deposit. As far as 
the tenant is concerned, after such deposit is 
made and receipt granted, the Court is functus 
officio, and is not authorized to return the money 
to the tenant upon an application made by the 
zemindar. The words ‘‘ the full amount of the 
money then due” ins. 61, and the words ‘‘the 
amount of rent payable by the tenant ” in s. 62 
mean nothing more than the words “what he 


BENGAL TENANCY ACT (VIII of 1885), 

S3. 61, G2—'00}ifnmcd. 

shall consider the full amount of rent due from 
him at the date of the tender to the zemindar ” 
as used in Bengal Act VIII of 1869, and have no 
relation whatever to the amount of rent gustly 
duo or 'jmtly payable by the tenant. In the 
MATTER OF SiRDIlAR ROY. SlRDHAR ROY r. 
Rameswar Sing 

[1. L. R. 16 Calc, 166 

, s. 65.-*“ Charge ” mcaniing of— Transfer 

of Pmpei'tg Act (IV of 1882^, .9. *100,] Semble, 
The “ charge ” referred to in s. 65 of the Bengal 
Tenancy Act is not such a charge as that defined 
by s. 100 of the Transfer of Property Act. Fotick 
C imNDER Dey Sirkar V . Foley. 

IL L. R. 15 Calc. 492 

, a 74. 

See Cess. 

LI. L. R. 15 Calc 828 

Suit for rent—Qnesition as to amount 

of rent — sub-din, Ion of lenaney — Rent receipts 
signed by one of .several oo-sharersf] Several plain- 
tiffs, co-'sharora, aned two defendants to recover the 
sum of Rs. 78 odd for arrears of rent in respect 
of a tenure, the annual amount of rent payable 
being alleged to bo Rs. 15. One of the defendants 
appealed txnd pleaded tbatthe ton urehadbeeu some 
time previously divided by the piincipal plaintiff 
(who was the hurta of the family and collected 
the rent), and that after the division he had paid 
Rs 7-8 per annum, being the rent in lespest of 
his half of the tenure, to the hurta ; in support 
of such payments he pioduced dahhilas or rent 
receipts signed by the huHa, The suit was dis- 
missed by the Mmisiff , but on appeal the Addi- 
tional Judge gave the plaintiffs a decree for the 
amount of rent claimed, less the amount proved 
to have been paid by the defendant who contest- 
ed the suit, as shown by tbe dahhllas. He held 
that the division had not been proved, and that 
the dalihilas did not amount to the written con- 
sent required by s. of the Bengal Tenancy Act : 
neld, on appeal to the High Court, that the 
dalchilas or rent receipts did not amount to a 
wiitteu consent as required by s. 88 of the Bengal 
Tenancy Act, and that the decree of the lower 
Court must be upheld Abhoy Churn • Maji v, 
Shoshi Bhusan Bose. 

[I.L R. 16 Calc. 155 

, s. 93. 

See Appeal— Acts— Bengal Tenancy 
Act. 

[I. L. R. 14 Calc. 312 

■, s. 93.— Manager — eo-sharers — Praetiee 

in malting applications under s. 93 of Act VIII 
of 1886, where the eo-sharers hold vainoiis and 
Gomphoated shares in the propeMy — Notiee^l 
Where a property consisted of 213 estates or 
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BENGAL TENANCY ACT (VIII OF 1885), 

s. continued , 

tenures, sixty of whicli -^ere enteied nnder 
separate nnmbers in tlie Land Eegister of the 
Collector, other portions of the property being 
taluks, dependent tenures, and ryoti holdings, 
and a single application is made by twelve of the 
co-sharers in such property (many of whom held 
shares in several of the tenures and estates) 
calling upon the remaining four sharers m the 
property to show cause why a comnton manager 
should not be appointed under s. 9'-^' of the Bengal 
Tenancy Act, the Court should, befoie granting 
the application, call upon the applicants to state 
whether all of them are entitled in common to 
the vaiious estates and tenures, and. if not so 
entitled, should call upon them to divide them- 
selves into as many groups as there are properties 
held by them in common ; and in the latter case 
each group of shareholders should put in separate 
applications, on which separate court-fees should 
be levied. The notice in the case of tenures 
should be as provided by s. 93 of the Act, and 
should be of the»same character and to the same 
effect as in the case of estates. In the mattee 
OF THE Petition op Fazel Ali Chowdhey 
Fazel Ali Chowdhey r. Abdul Mozid Chow- 

DHRY. 

[I. L. U. 14 Gale. 659 

, s 106. 

See Special ob Second Appeal- 
Orders Subject to Appeal. 

[I. L. K, 16 Calc. 696 

See Superintendence of High Court 
—Civil Peocbduee Code, s. 622 . 

[I L. R. 16 Calc 696 

, s. 143 

See Appeal— Acts— Bengal Tenancy 
Act. 

[I. L. R. 14 Calc. 812 

s 148. (/i) — Decree for arrears of rent^ 

Assignment of ^Execution of decree hy Assignee.'] 
The fact that an assignment of a decree for arreais 
of rent was made before the Tenancy Act will not 
protect from the provisions of s. IIS (!i) an 
assignee who proceeds to execution afterwards , 
but execution cannot be refused where, befoie that 
Act came into opeiation, the assignment had been 
recognised by a Court of execution under s 232 of 
the Civil Procedure Code. Koilash Chundee 
Roy V . JoDU Nath Roy, 

(I. L. R, 14 Calc. 880 

, s 14:9.-— Suit hy third party claiming 

rent paid into Coiirt in rent suit. Nature of-^Title 
suit--Institutmh Stainp.^ A suit by a third person 
under clause (3) of s. 149 of the Bengal Tenancy 
Act is not a title suit and need not be stamped as 
such. Per Tottenham, J.— Such suit is in the 
nature of a suitfor an injunction under the Specific 


BENGAL TENANCY ACT (VIII OF 1886), 

s. 149 — cofituiued. 

Relief Act, or else a declaratory suit. JAGA- 
DAMBA Devi i. Peotap Chose. 

[I. L. R. 14 Calc. 637 

, s. 153. 

See PaGHT OF Appeal. 

il. L. r: 16 OalG. 107 

See Appeal— Acts— Bengal Tenancy 
Act. 

[I. L. R. 16 Calc. 155 

See Special Appeal— Orders subject 
TO Appeal 

[I. L R. 15 Calc. 107, 231 

[1. L. R. 16 Calc. 638 

, S. 153 — Beiisamal power of District 

Judge in rent suits — Judicial Olhcf‘r.~\ The words 
•• Judicial Officer as aforesaid ' as used in the pro- 
viso to s. 153 of the Bengal Tenancy Act have 
reference to the Judicial Officer ’* spoken of in 
cl. {h) of that section and to such officer only, 
and the District Judge has no power to revise 
decrees or orders passed by a District Judge, Addi- 
tional Judge, or Subordinate Judge referred to in 
cl. (a) of the section. Sankaemani Debya 
Mathuea Dhupini, 

[L L. R 15 Calc. 327 

, s. Incidents of tenancy, Applica^ 

tion to determine— Validity of lease.'] In a proceed- 
ing under s. 15S of the Bengal Tenancy Act (Act 
VIII of 1885), it is open to a petitioner, if he 
aehioioledtjes the opposite party to he a tenant, ia 
dispute the validity of the lease under which he 
alleges he is holding, and the Court is bound to 
go into and decide that question if raised. Bhu- 
pendro Naeayan Dutt r. Nemye Chand Mun- 

DAL. 

[1. L. R. 16 Calc. 627 

, s, 170. — Decree for rent under Bengal Act 

Vlll of 1869 — Attachment under decree obtained 
under Rent Law of 1869, subsequently to the pass- 
ing of Act ( VIII of 1885 — General Clause\H Consoli- 
dation Act (1 of ISCS), s. G.] Before^ the Bengal 
Tenancy Act of 1885 came into operation, a decree 
for rent was obtained under Bengal Act VIII of 
1869, After the Bengal Tenancy Act of 1885 had 
become law, the tenancy in respect of which the 
rent had become due, was attached in execution of 
such decree. A claim was subsequently put in to the 
attached property by a thiid person, which claim 
was disallowed as being forbidden by s. 170 of the 
Bengal Tenancy Act of 1885 : Held, that the pro- 
visions of the Bengal Tenancy Act of 1885 were 
applicable to the pioceedings in execution ; the 
term “ proceedings” in s. 6 of Act I of 1 8G8 not 
including proceedings in execution after decree, 
Dee Naeain Dutt Narendea Krishna. 

[I, L. R. 16 Calc, 267 
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BENGAL TENANCY ACT (VII OF 1885) 

•^CO}ltUlUL'd, 

1. , S 174. — Drpofitt, Nature of^lhnrvr 

to fuet aside sale ] The deposit uiidor s. 17 1 of the 
Tenancy Act must bo of such a natiuc as to be at 
once payable to the parties, and a Court has no 
power to set aside a sale ■under that section unless 
the judgment-debtor has complied strictly with its 
provisions. Rahim Bux a. Nukpo Lal Gobsami. 

[I. L. R. 14 Calc. 821 

2 , s. 174. — creating new rights^ 

JSjfeci of—Apptieation for e,veeuiioii'\ The provi- 
sion of an Act which creates a new right cannot, in 
the absence of express legislation or direct implica- 
tion, have a retrospective effect * Held accordingly, 
that a judgment-debtoi ’slight under s. 174 of the 
Bengal Tenancy Act to set aside a sale did not 
avail where the sale was held in pursuance of a 
decree, the execution whereof had been applied 
for before that Act came into operation. Lal 
MoHUN MuKBRJEE %\ JOGENDRA CHUNDER RoV ; 

Bonomali Ohunder Ghosal??. Ramkali Butt. 

[I. L. K . 14 Calc. 636 

3 . ^ s, 174 , — Hjjeeeutl on apjdled for after 

puss Ing of Act VlIIofl^%^~-Deeree he mg 2)revions 
to the Act--- Bengal Act 171/<)/’18C0— 
tnm of statute.'} A sale in execution of a decree 
passed nnder Bengal Act YIII of 1860, execution 
having been applied for after Act VIII of 1885 had 
come into foice, cannot be set aside under s. 171 of 
the latter Act Piinciplc of Lal Alohini Mulieifee 
V. Jogemlra Chimder Boy, L L, R. 14 Calc. 63G, 
applied. UziR Ali i\ Ram Komal Shaha. 

LI, Xi. R. 16 Calc. 383 


4. ^ S V74c.^Judgment-dehtor, Meaning 

off} The word •‘judgment-debtor” as used m 
s 174 of Act VIII oi 1885 does not include a trans- 
feree or assignee from a judgment-debtor, but 
must be construed strictly as referring to a judg- 
ment-debtor alone. Rajbndro Narain Rov 

Bhudv Mondul. 

[I L. R. 16 Calc. 482 

— , s. 178 , — Bight of occupancy — Agreement 

restricting right of occupancy — iSuits j)ending when 
Act came into force.} S. 178 of the Bengal 
Tenancy Act (Act VIII of 1885) has no application 
to suits instituted before the date on which that 
Act came into force. Bo where a landlord sned to 
eject a tenant who had executed a solenamah agree- 
ing to hold the land in suit for a specified period at 
a specified rent, and providing that the landlord 
was to be at liberty to enter on the lands at the 
expiry of the period, and the suit was instituted 
on the 6th October 1885, and where it was found 
that at the date of the solenamah the tenant had 
acquired a right of occupancy with respect to 
some of the lands in suit : Bold, that the tenant 
was not entitled to the benefits confeired by 
s. 178, cl. 1 , sub-clause (&) of the Bengal Tenancy 


BENGAL TENANCY ACT (VIII OF 1885) 

S. V7S'--‘eont iwuedn ’ 

Act, but was liable to bo ejected. Moheshwar 
PE iiBHAD Narain Singh v. Sgeobaran Maiito, 
Moheshwar Pershad Narain Singh v. Dursun 
Raut, 

[I.L R. 14 Calc, 621 

, s 179. 

Sec Cess. 

[I. L. R. 15 Calc. 828 

, s. 184 and Sch. II^, Part I, Art. 3— 

Occupa7iey ryot — Suit-— Li nutation.} Tiie suit 
mentioned in s. 184 and sch. IIJ, pait I. art 3 of 
the Bengal Tenancy Act, 1886, means a suit by an 
occupancy ryot as such, that is an occupaucy 
ryot claiming a right of occupancy as against 
his landlord. Chunder Kishore Day alms 
Mukhori Dey r. Raj Kishore Mozumdar. 

II, L. R. 15 Calc, 450 ■ 

, s. 188. 

See Superintendence of High Court 
—Civil Procedure Code 1882, 
s. 622. 

LI.L.R. 15 Calc. 47 

1 , s. 188 — ( to-sharers, Su it hy — Parties ] 

S 183 of the Bengal Tenancy Act applies only 
to such matters as a landlord is, under the Act, 
authorized or required to do ; there is nothing in 
that Act which lequircs or authorizes a landlord 
to sue thereunder for arrears of rent. One of 
several joint landlords is competent to sue for the 
entire rent due from a tenant making his co- 
sharers parties to the suit. Prbm Chand Nus- 
KUB V. MOKSHODA DEBI. 

[I. L. R. 14 Calc. 201 

2. —j s 188 — Sint for rent’^ Co-sharers^ 

Suit hy — Joint undecided estate — Jurisdiction — 
Cnil Procedure Code {Act XIV of 1882), s. 622.] 
A District Judge, in deciding a rent suit, held that 
s. 188 of the Bengal Tenancy Act prohibited the 
Court from entertaining the suit in the form in 
which it had been'^framed, and therefore dismiss- 
ed the suit • Ilcld, on an application nnder s, 622 
of the Civil Procedure Code to have the judgment 
of the Distiict Judge set aside, that the District 
Judge had acted in the exercise of his jurisdic- 
tion illegally, inasmuch as s. 188 had no applica- 
tion to the case, and that his decision must be set 
aside, Prem Chand Nushwr v, Mohslunlti Bchi^ 
I L R 14 Calc. 201, and Ifmesh Chunder Boy y* 
N'asir Mnlltck, T. L. R. 14 Calc 203 (note), fol- 
lowed ; Amir Bassan Khan v. Sheo Bahsk Shiyhs 
I.L R. 1 Calo. 6; L. R, 11 I. A. 237, distin- 
guished. JUGOBUNDHU PATTUCK V. JaDU GhOSB 
Alkushi. 

[I. B. R. 15 Calc. 47 

, Sch. Ill, Art. 3 

See s. 184. 


[I. L. R. 15 Calc. 450 
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BENG'AIi TENANCY ACT (VIII OF 1885) ; 

— conchided, l 

X, , Sell. Ill, Art 3. — Lumtattoti — Suit 

hfj occujyancy ryot to J'ecover iwssebsionfroin tresf^' I 
jMSb’eri XmitafiO}ifor.2 Art. 3. Sch. Ill of tlie | 
Bengal Tenancy Act (Act VIII of 1885) relates i 
to suit brought by an occupancy ryot against j 
bis landlord and not to a suit} brought against . 
a third party who is a* trespasser. Eamjaxee I 
Bibee v. Amoo Beparee. i 

fl. L. R. 16 Oalo. 317 j 


BIGAMY — fOKoluiIetl. 

of her Christian mairiage : that she W'as guilty 
of the offence of bigamy ; and thafe It was guilty 
of abetting that offence — Lopez v* Lojjez, I. L. R. 
12 Calc Tug, discussed. Ix re Millard. 

[I. Is. R. 10 Mad. 11 

BILL OF EXCHANGE. 

See Decree— Form of Degree— Bill 
OP Exchange. 

[I, L. K. 16 Oalo. 804 


2 ,SchlII.,Art.3. — Slid ly occupancy \ 

ryot to recover pomeuion after dispossemon hy ' 
landlord — Qaedion of title — Fofisesi>ory miU — ! 
Bengal Act Fill <?/ 1869, ^ 27 — LmitationSl A j 
suit* by an occupancy ryot to recover possession i 
of land of which he has been dispossessed by his i 
landlord in which the title of the tenant is denied * 
and put in issue, is governed by the special period ' 
of limitation prescribed by the Bengal Tenancy 
Act, Sch. Ill, Art. 3, namely, two years from the 
date of dispossession. It was intended by that 
enactment to pilJvide for all suits to recover posses- 
sion of land brought by an occupancy ryoa, and 
to limit the period previously allowed by the 
Courts for suits to recover possession by reason 
of a title set up and proved by the plaintiff ; and 
not to provide only for suits of a possessory 
nature such as were previously dealt with by 
s 27 of Bengal Act VIII of 1869. Saraswati 
Dasi V, Horitarun Ohuckereutti. 

[I. L. R. 16 Oalo. 741 

BETROTHAL. 

See Contract— Breach of Contract. 

fl. L. R. 11 Bom 412 

See Hindu Law— Marriage— Betro- 
thal. 

fl.L. R, 11 Bom. 412 

BETTINC^ OH RAINFALL. 

See Gambling. 

[I.L. R. 13 Bom. 681 

BHAODARI TENURE. 

See Cases under Bombay Act V of 
1862. 

BIGAMY. 

Fenal Code^ 103 and 494 — Xative Cltris- 
tlan — Mlarnage hy relapbed convert. 1 A was 
baptized in infancy into the Roman Catholic 
Church, but subsequently relapsed, with the rest 
of her family, into Hinduism and was married to 
a Hindu. Her Hindu husband afterwards discard- 
ed her, and alleged that he would not have married 
her if he had known that she had been baptized. 
A was subsequently le-admiited into the Roman 
Catholic Church and married by .5 a priest, to 
a Roman Catholic during the lifetime of her 
Hindu husband : Heklf that M’a* mariiage with 
the Hindu was subsisting and valid at the time 


See Stamp Act, 1879, Sch. I, Art. II 

[I. L. R. 16 Gale. 432 

BILL OF LADING. 

— Stoicage-^Xcghyence of the ertw or other fier- 
lants of the ship — Feriod oj loading covered hy 
the c out r art oj carriage — Ftfnes'^ or nnftnrsis of 
the hip'] The plaintiffs shipped certain bags 
of sugar on the 11th and 12th November 1887 
on board the defendant’s ship the Bye alia for 
conveyance to Bombay. Theie being a dispute 
as to the number of bags shipped, no mate’s 
receipts weie given and no bill of lading was 
signed until the 28ch November. The Byeulla 
started on her voyage on the 15th November and 
duly delivered the sugar in Bombay. The sugar, 
however, was found to be damaged by water, 
which was due to its having been stowed m im* 
mediate proximity to a quantity of wet timber. 
The plaintiffs sued the defendants in the Small 
Cause Court for the damage so caused. The de- 
fendants sheltered themselves under the terms of 
the exemptive clause in their bill of lading of 
the 28th November, which clause ran as follows. — 
“ The act of Cod. the Queen’s enemies 
and all the perils, dangers, accidents of the sea, 
and accidents, loss or damage from any 
act, neglect, or default whatsoever of the pilot, 
master, or manners, or other servants of the 
Company, or from any deviation, excepted.” The 
plaintiffs contended that a bill of lading did not 
relate to or cover the period of loading and that, 
even if it did, the exception relied upon in this 
bill of lading related only to negligence subse- 
quent to the commencement of the voyage. They 
also contended that the ship was not a ship 
reasonably fit fox the voyage” within the 
meaning of the rule laid down in Steel v. The 
State Line Stea7ii,Iiq) Company (L. R. 3 Ap. Ca. 
72). In the Small Cause Court judgment was 
given m plaintiffs’ favour. On appeal to tho 
High Court on a case stated, this judgment was 
reversed ' Held, that this was not a case to which 
the rule laid down in Steel v. The State Line 
Steamship Company (L. R. 3 Ap. Ca. 72) applied, 
as there was no question here of any defect) 
inherent in the ship, it was simply a case of 
negligent and impioper stowage . Meld, fuithei, 
following Ilongliong and Shanghai Banltlnq Co* 
v. Baker i 7 Bom. 6, 0. 186, that the reasonable 
I mode of construing the contract evidenced by a 
i bill of lading was to hold the exceptions to be 
’ co-extensive with the liability, and that there 
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BILL OF ltAI)WQ--co7icluded, 

was no evidence to be found in this bill of lading 
of any other intention • Held, further, that the 
goods were covered by the bill of lading from 
the time they were put on board to be loaded , 
consequently, the defendants were protected from 
liability under the exemptive clause. The Huero. 
L B. 2 A. & E 393, and Hayes v. Cuttiford, 
L E. 4 C. P. D. 182. commented on and followed 
Hassanbhoy Visram British Ikdia Steam 
Navigation Company, 

[I L. R. 13 Bom. 571 

BOARD OF EXAMINERS. 

JPleadersliip examinations oard of Ex- 
armners raising standard of marhs required for 
pass certificate icitliout notice to candidates — JPeti- 
tion to High Court hy unsuccessful candidates f\ 
The Board of Examiners having, without giving 
any notice to the candidates at the Annual Ex- 
amination for Pleader ships of the Upper Subordi- 
nate Grade raised the minimum number of marks 
qualifying for a pass certificate, some of the un- 
successful candidates petitioned the High Court 
that the result of the examination might be re- 
considered, and the former standard i everted to: 
Held, .that the Court having delegated its powers 
in connection with the examination to the Board 
of Examiners, and the Board having exercised 
its powers legally, properly, and for the benefit 
of the public, there was no cause for interference. 
In the Petition of Dwaeka Prasad. 

[I. L. B, 9 All. 611 

BOMBAY ABKARI ACT (Y of 1878). 

, SS. 29, 67. — Parties — Suit for money ille- 
gally levied hy a farmer cfahltari revenue — Collec- 
tor not a necessary party to such, a suitf\ The 
Collector is not a necessary party to a suit 
bi ought against a farmer of abkari revenue for a 
refund of money illegally levied at his instance 
by the Collector under section 29 of the Bombay 
Abkari Act (V of 1878). S. 67 of the Act 
expressly exempts the Collector from responsi- 
bility. Though* a person subjected to an undue 
demand may, under section 29 of the Act, take 
steps by w^hich the Collector’s proceedings may 
be stayed; still his abstention from such a course 
will not deprive him of his ordinary right to 
recover money wrongfully taken from him for 
the benefit of a third person. Narayan Yenkh 
Sakharam Nagu. 

[I. L. R.11 Bom, 519 

, S. 45. 

See Contract Act, s, 23~-Illegal Con- i 
teacts—Geneeally. 

[I. L» R» 12 Bom. 422 

BOMBAY AOT-1862-V. 

See Attachment — Subjects op At- 

TACHMENT — BUILDINGS AND 

House Materials. 

[I.L.R. 12 Bom. 363 


BOMBAY 

, SS 1 and 2 — Sale of uyiascertained 

shtires m art undiiuled hhiiq — Bismeniher merit — 
Physical dismemlerment — Right to sue to set aside 
illegal sales, 2 S 1 of the Bombay Bhagdail 
Act (V of 1802) does not piolnbit the sale of an 
unascertained shaie of an undivided hJiag, The 
obiect and intention of the Act is to prevent 
physical dismemberment of a hliagi or recog- 
nized snb-di visions theieof, and not a meie 
increase in the number of persons who may from 
time to time be owners of the Mag, S. 2 of 
the Act does not bar the right^of any person pre- 
3 udicially affected by any illegal sale from suing 
to set aside the sale. Four brothers owned a 
Ihag in common. In 1871 the right, title, and 
interest of three of the brothers in the hhag was 
sold in execution of decrees against them. The 
defendants were the auction-purchasers. They 
were put in joint possession of the whole hhag. 
In 1878 the plaintiff purchased the whole hliag 
from the four brothers, and filed a suit in 1883 to 
oust the defendants, and to obtain possession, 
alleging that the defendants’ piTrchase of a por- 
tion of the Miag was illegal and invalid under 
s. 1 of the Bombay Bhagdari Act (V of 1862). 
The suit was dismissed, on the ground that though 
the defendants’ purchase was illegal under the 
Act, the plaintiff had no right to oust the defend- 
ants until the Collector had taken action, under 
s 2 of the Act, to set aside the defendants’ 
purchase: Held, reversing the decision of the 
lower Court, that the suit was not barred by 
s 2 of the Bombay Bhagdari Act (V of 1862) : 
Held, also, that the defendants’ purchase of un- 
ascertained shares in the undivided Mistg was not 
opposed to s. 1 of the Act. Bai Kuvarbai v 
Bhagvan Ichharam. 

[I L. R. 13 Bom. 203 


BOMBAY ACT, 1862-VI (TALUKDARI 

ACT) 

1, ^ g. 12 . — Inahility of guardian to con- 

tract on delialf of infant war'd., so as to hnd him 
personally— Effect of Act VJ of 1862 (Bomday), 
s, 12, in regard to a Marge upon a taluMari estate 
in the Ahmedahad District during the period of 
management, 2 A guardian cannot contract in the 
name of a ward, so as to impose on him a per- 
sonal liability. Act VI of 1862 (Bombay), ‘^for the 
amelioration of the condition of talukdars in the 
Ahmedabad Collectorate and for their relief from 
debt,’’ was intended to deal with all debts and 
liabilities which could possibly impose a charge 
upon the talukdari estate at the end of the period 
of management; when the estate was to be restor- 
ed to the talukdar free of incumbrance, except- 
ing the Government revenue. If debts amounted 
to more than the surplus of rents during the 
management, of which the maximun period was 
twenty years, they were not to be paid. A widow, 
as guardian of her infant son, the heir of talukdari 
estate in the above district, validly transferred 
villages, pait thereof, and in the deed of transfer, 
to which her ward was by her as his guardian 
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BOMBAY ACT 18 62- VI (TALUKDARI 
ACT), s 12 — concluded . 

nominally a parfcyj contracted to indemnify tbe 
purcbaser in case the Government should claim 
and enfoice a right to revenue upon the villages 
•which she transferred as being rent-free The 
deed purported to make both guardian and ward 
personally liable m this respect, and also charged 
the liability upon other^ parts of the talukdari 
estate The infant attained majority, and the 
estate was then placed under management, within 
Act VI of 1862. During the period of manage- 
ment the Governm<^nt claimed and enforced pay- 
ment of revenue upon the villages : JSeld, that 
there was no personal liability on the part of the 
talukdar created by the above ; also, that if the 
charge on the estate had been validly made, it fell, 
at all events, within the terms of s. 12 of Act 
VI of^ 1862, absolving estates from liability for 
debts incurred, not only before, but during the 
period of management. Waghela Rajsanji r. 
Masltjdin. 

£1. L, R. 11 Bom, 551 : L. B. 14 I. A. 89 

# 

2. S. 12 and S. 20. — TahiMar^s power 

of disposal over his landed estates after the escptr- 
ation, of the management hy the Taluhdari Seztle- 
me/it Officer Under s, 12 of the Ahmedabad 
Talukdars’ Act (VI of 1862), debts or liabilities 
incurred by a talukdar during the management 
of the Talukdari Settlement OfiBcer are not en- 
forceable against landed estates. His personal 
liability for the same remains unaffected by the 
Act. ^ This personal liability furnishes a sufficient 
consideration for a subsequent obligation, so as to 
bind the landed estates by a contract made after 
the period of the management by the Talukdari 
Officer had expired. From and after the expira- 
tion of that period, the talukdar becomes, under 
s. 20, the absolute proprietor of his estate, and 
he is then at liberty to create a valid charge 
upon his estate for debts contracted during the 
period of the management. Accordingly, where 
a talukdar had, after the withdrawal of the 
management by the Talukdari Settlement Officer, 
encumbered his landed estate under sevetal 
mortgage bonds, passed partly in renewal of old 
bonds and partly in consideration of old debts 
contracted during the period of the management : 
Held^ that the mortgage bonds created valid and 
binding encumbrances upon the estate. Boo 
JiNATBOO SHA NaGAB VALAB KanJI. 

[I. L. R. 11 Bom. 78 

, 1865-III. 

Bee Evidence — Pabol Evidence — ^Vary- 
ing OR Contradicting Written 
Instruments, 

[I. L. R. 12 Bom. 685 

isee-xii. 

See J urisdiction op Criminal Court— 
European British Subjects 

[I. L. R. 12 Bom. 561 


OP CASES. ( 82 ) r 

BOMBAY h.Ql:-concluded. 

•, 1869— XIV. 

See Bombay Civil Courts Act. 

, 1872-ni. 

See Bombay Municipal Act. 

1873— VI. 

See Bombay District Municipal Act 
1873. 

, 1874-III. 

See Hereditary Offices AGT(BoMBAy). 

, 1876-III. 

See Mamlatdaes Courts Act 

1876- X. 

Sec Bombay Revenue Jurisdiction Act. 
Jurisdiction of Civil Court— -Rent 
and Revenue Suits, Bombay. 

[I. L. R. 13 Bom. 442 

, 1878— V. 

See Bombay Abkaei Act. 

, 1S79-V. 

See Bombay Land Revenue Act. 

, 1880-1. 

See Khoti Tenure. 

[I. L R 13 Bom. 873 

See Lease— Construction 

[1^ li. R. 13 Bom. 873 

, 1887— IV. 

See Gambling. 

[I. L. R. IS Bom. 681 

BOMBAY OIVIL COURTS (ACT XIV of 
1869), s. 8. 

See Appeal— Bombay Acts —Bombay 
Cm L COUP.TS Act. 

11. I*. R. 12 Bom. 675 

See Valuation op Suit— Suits. 

[1. L. R. 12 Bom. 675 

, s. 21. 

See Subordinate Judge, Jurisdiction 
of. 

[I. Ii. R« 12 Bom. 486 

, s. 32 

See Subordinate Judge, Jurisdiction 

OF. 

£1. L. R, 12 Bom. 358 
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BOMBAY DISTRICT MUNICIPAL ACT 
(VI of 1873). 

SS. 17 and 33. - Street-^ Authority of 

the Mumoijoality wider s 33 -Civil Courts 
iuterfereme ivith the discretion given to fuhlto 
* hoclies.'] The word “street” in s. 17 of the 
Bombay District Municipal Act ( VI of 1873) 
means and includes not merely the surface 
of the ground, but so much above and below 
it as is requisite or appropriate for the pre- 
servation of the street for the usual and intended 
purposes The plaintiff proposed to make a bal- 
cony projecting over a public road. The Munici- 
pality objected to the work, as an encroachment 
on a public street. He therefore sued the Muni- 
cipality to establish his right to build the pro- 
posed balcony : Beld, that, so far as the column 
of space standing over the street was vested in 
the Municipality, the plaintiff had no light to 
occupy it with a balcony, which by intercepting 
light and air would greatly impair the use of the 
area as a street. S. 33 of the Bombay District 
Municipal Act (VI of 1873) gives the Munici- 
pality a discretion to issue such orders as it 
thinks proper with reference to a proposed 
building. Civil Courts cannot interfere with that 
discretion, unless it is exercised in a capricious, 
wanton, and oppressive manner. The plaintiff 
was the owner of two houses on each side of the 
,, passage of a hliidhi^ or open square, containing 
three or four other houses. He pioposed to con- 
nect the two houses by building a story across the 
passage at such a height as not to inteifere with 
the passage of those who were entitled to go and 
fro. He applied to the local Municipality for per- 
mission to build in the manner he proposed. The 
Municipality forbade the work, on the ground that 
it was likely to interfere with the access of light 
and air to the neighbouring houses. The plain- 
tiff thereupon sued the Municipality to establish 
his right to build the proposed structure. It was 
contended for the plaintiff that the Municipality 
ought not to have refused permission in the inter- 
ests of the neighbouring house-holders, who were 
able to protect their own rights in case of injury : 
Beld^ that the suit would not He, as the order of 
the MunicipaUty refusing permission was not an 
umeasonable one under the ciicumstanees of the 
case : Ildd, further, that} the authority of the 
Municipality was not in any way affected by the 
circumstance that the pioposed erection might be 
an encroachment on piivate rights subjecting the 
plaintiff to an action by the persons injured 
Nagar Valab Narsi i \ Municipality op 
Dhandhuka. 

[I L. R 12 Bom. 490 

, s. 36. — Priiy, ynnver of Buniei^pallty 

to order to he huilt hj oic/ier of a house — Such 
order not imjperaticei hut iJermmive—Biscre- 
tion of Court. ] The terms of s. 36 of Bombay 
Act VI of 1873 are not imperative in requiring 
a Municipality to call on the ownei* of a house 
to build a privy, but are permissive, leaving it 
icthe discretion of the Municipality to determine 
when the power conferred on them shall be ex- 


BOMBAY DISTRICT MUNICIPAL ACT 
(VI of 1873) S. SQ— concluded. 

excised. Accordingly, where the plaintiff com- 
plained that the defendants had erected a privy 
so close to his house as to be a nuisance, and 
the lower Appellate Court found it to be a 
nuisance, but rejected the plaintiff’s claim on the 
ground that the defendants had erected the same 
under the ordeis of cthe Municipality issued 
under s. 31 of the Act * Held, reversing the 
decree of the lower Appellate Couit, that the 
Municipality had no authoiity to Older the defend- 
ants to eiect the privy regardless of the plain- 
tiff’s right, and that the defendants, theiefore, 
could not plead that they acted under the orders 
of the Municipality. The High Court directed an 
injunction to icmove the piivy within three 
months from the date of its decision, Japir 
Sahbb i \ Kadir Eahiman. 

fl. L. R. 12 Bom. 634 


, s 66. — Sale of friut vi a> lyrivate shop — 

Power of the 2Iumoipal>ty to pro mnt such a sale — 
Miirltef, Definition of '] The Municipality of 
Ahmedabad issued a notification to the effect that 
no one should, within six hundred yards of the 
municipal market, open or establish a shop for the 
purpose of selling vegetables or fruits without a 
license, and that, if any one acted in contraven- 
tion of this notification, he would be dealt with 
according to law. The accused hired a house, 
and opened a shop for selling fruit within six 
bundled yaids of the Municipal maiket without 
obtaining a license from the Municipality The 
second class Magistrate convicted and sentenced 
each of the accused to pay a fine of Rs. 5, The 
District Magistrate relying on the case of Paha 
KJinji, I. L E. 9 Bom 272, reveised the convic- 
tion and sentence Held, that what the Munici- 
pality had authority to direct, under s 66 of 
(Bombay) Act VI of 1873, was that no place, 
other than the Municipal market or other places 
licensed as markets, should be used by anybody 
as a warhet ; but they had no authority to issue 
a notification affecting other places which might 
be used for selling vegetables, &c , otherwise 
than as a market ;• that, inasmuch as the using 
of the shop by the accused was confined simply to 
the selling of fruit, and not of “ vegetables ” in 
the popular sense, it could not be affected by the 
prohibition contemplated by s. 66 of the Act* 
that, if the prohibition of the Municipality was 
meant to affect the private rights of persons to use 
their shops for selling their own commodities, that 
would amount to an excess of the authority con- 
ferred by the District Municipal Act (Bombay) 
VI of 1873: that the shop used by the accused 
for the sale of their own commodities was not a 
‘‘ market ” within the meaning of s. 66 of Bombay 
Act VI of 1873. Mayor of London v. Low, 49 
L. J. Q. B. 144, and Mayor of Mayichester v. Lyons. 
L. R. 2 Ch. D. 287, followed. The case of Paha 
Mhofi, I. L. R. 9 Bom. 272, explained. Queen- 
Empress V , Magan Haejivan. 

[I. L, R. 11 Bom. 106 
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BOMBAY LAND REVENUE ACT (V OF | 
1879), s 74 I 

See Landlord and Tenant-Abandon- ’ 

MENT OR BeLINQUISHMENT OP j 
TENDEE. 

[I L R.13 Bom. 294 

— ^ — , s 113. 

^ • 1 
See Collector. 

[1. L. R. 12 Bom. 371 ' 

j s. 125. * j 

See Magistrate, Jurisdiction of — | 
Special Acts — Bombay Land i 
Eeyenue Act TV op 1879 ) ' 

[I, L. R. 13 Bom. 291 

, s. 214 

See Rules made under Acts | 

r [I L. R.13 Bom. 291 ! 

BOMBAY MUNICIPAL ACT (III OF 1872). | 

, S 19 b -- OlMrvction — Poirer (fuen tii Act ' 

fiU' pMieJjeneJit—Con^tnutioii.'] The eaves of cer- | 
tain buildings belonging to the plaintiff pio-jected I 
over the public road. On the 17th May 1886, the i 
Municipal Commissioner of Bombay gave notice i 
to the plaintiff requiring him wifchia thirty days j 
to remove the said eaves as being “a projection, 1 
encioachment or obstruction ” within the meaning j 
of s. 195 of Acts III of 1872 and IV of 1878. 
The plamtiS theieupon filed this suit, piajing | 
foi an injunction against the Municipal Com- j 
missioner. The eaves in question projected to the I 
extent of one foot eight inches The width of i 
the road in front of the buildings was about 1 
foi by feet, and the length of the eaves vaiied 
fiom seven feet to nine feet two inches above the < 
roadway. At the time tbis suit was filed there 1 
was an open diain or gutter, one foot three | 
inches wide, lunning along by the side of the . 
plaintiff’s buildings and between them and the 1 
road. That gutter, however, 'subsequently to the j 
filing of this suit, but before the hearing, was | 
covered over, and so much additional wndth was 
thereby added to the road : Ueld, that the eaves 1 
constituted an obstruction within the meaning ! 
of the above section, and that the Municipal ] 
Commissioner was entitled to remove them ^ 
Under the above section the question to be , 
decided is not whether there is a real practical j 
inconvenience to the public traffic in the street. ! 
Those are not the woids used in the section, and j 
if that was the intention of the Legislature it | 
would have been expressed Where an Act gives ; 
power to a Municipality or Corporation for the i 
public benefit, a more liberal construction should 
be given to it than where powers are to be exer- | 
cised merely for piivate gain or other advantage i 
Ollivant i , Bahimtula Nur Mahomed. . 

[I, L. R. 12 Bom. 474 1 


BOMBAY REGULATION, 1827—11. 

See Hindu Law’-— Inheritance— Law 
GOVERNING PARTICULAR CASES 

[I. L. R 11 Bom 285 

Ste Jurisdiction op GTvil CouPwT— 
Caste. 

[I. L. R. 11 Bom. 534 
[I L. R. 13 Bom. 429 

, 1S27-V. 

See Mortgage — Possession under 
^Iortgage. 

[I. L. R. 11 Bom. 475 

Ste Pleader— Appointment and Af- 

PBAEANCE, 

[I. L. R. 12 Bom. 85 

See Right of Suit— Caste Quebtion.s, 

[I. L. R. 13 Bom 429 

, 1827- VIII. 

See Cases under Certificate of Ad- 
ministration — Cert i f i c at e 
UNDER Bombay Regulation VIII 
OF 1827, Ac. 

, 1S27-XVIII, s. 10, 

See Stamp Act, 1879, s. 34, 

[I. L. R. 13 Bom 493 

, 1827-XXIX, s. 6. 

See Pensions Act, s. 4. 

[I. L. R. 11 Bom. 222 

BOMBAY REVENUE JURISDICTION 
AOT (X OF 1876), s. 4. 

See Jurisdiction or Civil Court- 
Offices, Eight to. 

[I. L. K, 12 Bom. 614 

See Jurisdiction op Civil Court- 
Rent AND Revenue Suits, 
Bombay'. 

fl. L. R. 13 Bom. 442 

Sec. Pensions Act, s 4. 

LX. L. R* 11 Bom. 222 

See Right of Suit— Office or Emolu- 
ment. 

[I.L.R. 12 Bom. 614 

, s. 15. 

See Subordinate Judge, Jurisdiction 

OF. 

[I. L. R. 12 Bom. 358 

, s. 4. prov. (k)— “ Competent officer 

Governor in Council— Poxcer,'^ conferred hy Act 
XI of 1852,] per Birdivood, J,— The words '‘com- 


* 


( 87 ) DIGEST OP CASES ( 88 ) 


BOMBAY REVENUE JURISDICTION 
ACT (X OP 1876), s. 4 prov, (k.),—eon- 

eluded. 

petent officer ” as used in proviso (/i) of s. 4 of 
tiie Bombay Bevenue Jurisdiction Act X of 1876, 
includes the Governor in Council, who is one of 
the authorities upon whom judicial powers weie 
conferred by Act XI of 1852. Janardaneav v. 
Secretary op State for India 

[L L. H. 13 Bom. 442 


BOND. 

See Contract Act, s. 23 —Illegal Con- 
tracts— Generally. 

[I. L. R. 13 Bom. 150 

See Limitation Act, 1877, Art. 132. 

[I. L. R 9 All. 158 

See Mortgage— Form op Mortgage, 

[I. L. R. 9 All. 158 

See Stamp Act, 1879, s. 3, cl. 4. 

[I. L. R. 10 Mad. 158 

, As security for Costs of Appeal 

See Court Fees Act, Sch. II, Art. 6. 

[I. L. R 10 All. 16 

See Stamp Act, 1877, Sen. 1, Art. 13. 

[I. L R. 10 All. 16 


, Suit on bond. 

1 — Civd Procedm'e Code 1889, ss. 268,274 — Sale 
of interest of olUgee in a liypotJbecaiion hond ] The 
interest of the obligee in a bond hypothecating 
certain land as security for a debt having been 
attached under s. 274 of the Code of Civil Pro- 
cedure an sold, a suit was brought by the pur- 
chaser upon the said bond ; it was objected that 
the suit was not maintainable because the hond 
had not been also attached as a debt under s. 268 : 
Seld^ that the fact of the bond not having been 
attached as a debt under s. 268, did not affect the 
right of the purchaser to realize the amount due 
under it. Sami Ayyar o. Krishnasami. 

[I. L. R. 10 Mad. 169 

• 2 . — Novation of Bond — Yerlal assig7iment of 

7'e7it of land in satisfaction of interest — “ Jamog ” 
— Mutation of names zn favou?^ of assignee not 
effected — Suit on 'bond— Claim foi* interest iiotwith- 
standing assignment,'} Subsequent to the execu- 
tion and registration of a bond, ^ jamog was made 
orally between the creditor and the debtor, by 
which the former agreed to take the rents of 
certain tenants of the latter in satisfaction of 
interest, the latter agreed to release the tenants 
from payment of rent to himself, and the tenants 
(who were parties to the arrangement) agreed to 
pay their rents to the creditor. No mutation of 
names in favour of the creditor was effected in 

m the revenue registers. The creditor brought a suit 
against the debtor to recover the principal and 


'BO'H'Q— concluded. 

interest agreed to be paid under the bond, alleging 
that he had never leceived any rents under the 
jamog Held, that the effect of t)iQ jamog or nova- 
tion was that the plaintiff’s right to lecover 
inteiest from the defendant was gone, and the 
plaintiff was therefore not entitled to maintain his 
suit against the defendant in respect of the 
interest which was payable under the bond. 
Autu Singh v Ajudhia Sahu. 

• [I. L. R. 9 All. 249 

3 — PenaUy— Stipulation t% pay double the 
amount of debt on default of payment of any instal- 
ment.} A stipulation by which on default of pay- 
ment of one instalment, double the entiie amount 
of the debt due under an instalment bond was to 
become at once payable Held to be in the nature 
of a penalty. JosHi Kalidas v Keli Dada 
.Abhesang. 

[I, L. R. 12 Bom 555 


BOUNDARY. 

See Evidence— Civil Cases— Maps. 

(I L. R, 16 Oalc. 186 

BOUNDARY ACT (MADRAS ACT XXVIII 
of 1860), s. 25. 

See Res Judicata — Parties — Same 
Parties or their Representa- 
tives. 

[I. L. R. 11 Mad. 309 

See BIinor— Representation of Minor 
IN Suits. 

[I. L, R. 11 Mad. 309 


BOUNDARY MARK. 

See Magistrate, Jurisdiction of— 
Special Acts— Bombay Land 
Revenue Act (V op 1879) 

[I. L. R. 13 Bom. 291 
See Rules made under Acts 

[I. L. R. 13 Bom. 291 

BREACH OF CONTRACT. 

See Jurisdiction— Causes of Jurisdic- 
tion— Cause OF Action. 

[I. L. R. 11 Bom. 649 

BURMAH COURTS ACT (XVII of 1876). 
ss 49, 95. 

Certificate of Administration— Act XL <>/ 1868, 
s. Appeal under Act XL 0/I868 ] The appeal 
giYen by s. 28 of Act XL of 1868 is subject to the 
ordinary law of appeal laid down in the Burmah 
Courts Act No appeal, therefore, will lie from 
an order refusing an application for the issue of 
a certificate of administration under Act XL of 
1868, it being impossible to place any specific 
money valuation on such an application. In the 
MATTER OB' THE PETITION OE MULLA AdJIM. 

[1. L. B. 14 Calo. 351 


f 
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BUTCHEK’S license. 

See Madras District Muntcipalitibs 
Act, s. 198. 

[I. L. R. 10 Mad. 216 

CANTONMENT ACT (III OF 1880 ) 

, s. 14. — "Be figal Excise Act {Bengal Act VII 

of 1878), s§. 1, ii, 29, 32 — Spirituous liquor — Ta 7 'i 
— Cantonment Magistrate^ Powe^^s of to cancel li- 
cense — Revenue A2itho7'Uies,'] “ Tari ” or toddy ” 
is “ spirituous liquor ” witiiin the tneaning* of 
s. 14 of Act III of 1880. The words spirituous 
liquor,” ‘'wine,” ‘ ‘ intoxicating drugs” in 

that section must be taken in their popular and 
ordinary meaning. Quebn-Empbbss v. Ram- 
DHANI PASSI. 

[I. L. R. 15 Calc 452 

CANTONMENT MAGISTRATE. 

1. — Jm*isdiction — Power to cancel license-^ 
Bengal Excise Act III of 1880.] A Cantonment 
Magistrate in his judicial capacity has no author- 
rity to cancel a l^ense under the Bengal Excise 
Act III of 1880. The power to cancel licenses 
belongs to the revenue authorities. Queen-Em- 
press V. Eamdhani Passi 

il. L. R. 15 Calc 452 

2. — Jurisdiction — Civil Procedure Code (Act 
X/Ft/ 1882),^. 15.] The plaintiff, who was a 
money-lender residing within the limits of the 
Ahmedabad Cantonment, sued the defendants, 
who resided within the jurisdiction of the City 
Small Cause Court at the same place, upon a bond 
executed by them at the Cantonment He pre- 
sented his plaint to the Cantonment Magistrate, 
whose pecuniary jurisdiction extended to Rs 200 
only ; but that officer, being of opinion that the 
suit was cognizable by the City Small Cause 
Court, returned it to the plaintiff who subse- 
quently presented it to the Judge of the City 
Small Cause Com t. whose pecuniary jurisdiction 
extended to Rs. 500. Ou reference by him to the 
High Court : Held, that both the Courts had juris- 
diction to try the suit, but than the Court of the 
Cantonment Magistrate was to be regarded as the 
Court of lower grade and, thd'refoie, under s. 15 
of the Civil Procedure Code (Act XIV of 1882) 
was the proper Comt to try the suit. Bwarha- 
7iath Butt V. Bhatten Uawaldar, 22 W. R. 457, 
followed. Mohanlal Raich and r. Yira Punja 

Cl. L. R. 12 Bom. 169 

‘^OASH ON DELIVERY,” MEANING OF. 

See Contract— Construction op Con- 
tracts. 

[I L. R. 16 Calc. 417 

CASTE. 

See Custom. 

[I. L. R. 12 Mad. 496 

See Defamation 

[I. L* R, 12 Mad. 495 


CAST^--^coneluded» 

See Hindu Law — Custom — Caste 

TTg A r* 

[I. L. R. 10 Mad. 183 

See Cases under Jurisdiction op 
Civil Court —Caste. 

See Cases under Right op Suit— Caste 
Questions. 

See Right op Suit-Interest to sup- 
port Right. 

£1. L. R. 13 Bom. 131 

CATTLE TRESPASS ACT (I OF 1871). 

Damages — Suits for Damages - 
Torts, 

£1. L. R 11 Calc. 169 
See Right of Suit— Compensation. 

[I. L. R 16 Calc. 159 

, s. 22. 

See Appeal in Criminal Cases- Acts 
—Cattle Trespass Act. 

[I. L. R. 15 Oale. 712 
[L L. R. 11 Mad. 369 

, s. 2Z,--Jointfim — Fine and eom>pensation,1 

Proceedings under s. 22 of the Cattle Trespass 
Act are ^?/^zs^-civil in their nature : a Magistrate 
being at liberty under that section to assess and 
enforce, in a summary manner, compensation for 
an injury for which a civil action might be 
brought. An order, therefore, for the payment of 
a sum as fine and compensation, passed against 
two persons under that section which does not 
specify the proportionate amount payable by 
each, is good, In the matter op Neaz t?. 
Monsor. 

[L L. R. 14 Calc, 175 

CAUSE OF ACTION. 

See Right op Suit 

CERTIFICATE OF ADMINISTRATION. 


1. 

Certificate under Bombay Regula- 
tion Yin of 1827 and Act XX 

Coh 


of 1841 

91 

2. 

Act XXYII of 1 860 (object of Act, 



and grant of certificate) 

92 

3. 

Rightto sue or execute decree 



without certificate 

92 

4 

Issue of, and right to, certificate. 

93 

5 

Nature and form of certificate ... 

93 

6 . 

Procedure ... 

94 

7. 

Cancelment and recall of certi- 



cate 

94 


See Act XL op 1858, s. 3. 

[I. L. R. 14 Calc. 56 

See Majority Act, s. 3. 

fl. L. R. 13 Bom. 285 


( 9! ) DiaiST OF OASES. ( 92 ) 


CERTIFICATE OF ADMINISTRATION- 

contimied. 

See Minoe — Oases tjnder Bombay 
Minors’ Act 1864. 

|I. L. R 13 Bom. 285 

(1) CERTIFICATE UNDER BOMBAY REGULA- 
TION VIII OF 1827 AND ACT XX OF 1841. 

1 — Bombay Regulation VIII of 1827, s. 7— 
SolcleT of such certificate a transferee of deeree 
tvitliin the meaning of s. 232 of the Cvcil Pro^ 
ecdure Code (Act XIV of m2) -Right of such 
person to execute decree, 'I A bolder of a ceiti- 
ficate of administration granted under s 7 of 
Regulation VI II of 1827 is a transferee bylaw 
of a decree obtained by tbe deceased witbin the 
meaning of s. 232 of tbe Civil Piocednie Code 
(Act XIV of 1882), and is competent to apply for 
execution of such a decree. Xhanderav Raya- 
JIRAV %\ Ganesh Shastri, 

[I. L.R. 11 Bom. 368 

2. — Certifieate wider Aet XX VII of 1860 — 
Bombay Regulation VIII of 1827, s, 9 — Juris-‘ 
diction to grant certificate of administration — 
Foreigners residing ahmad.'] Under s, 3 of 
Act XXVII of 1800, a certificate can be granted 
only for tbe estate of a British subject either 
resident witbin tbe district where tbe certificate 
is sought, or else having no fixed place of resi- 
dence. Tbe Act does not make provision for 
administration of tbe effects of a foreigner 
domiciled abioad. While Act XXVII of 1860 has 
regaid to tbe person, Regulation VIII of 1827 
on the other band, looks simply to tbe locality of 
tbe assets as tbe ground of tbe Court’s jurisdic- 
tion to grant a certificate of administration. Tbe 
intention of s. 9 seems to be that when there 
are assets within a zdlat and tbe circumstances 
exist which are specified in tbe section, a certi- 
ficate of administration may be granted. Tbe 
authority given under s. 9 must be understood 
to be the same as under s. 7. B, a sardar of 
Baroda, residing witbin tbe Gaikwar’s territory, 
died there, leaving considerable property in the 
district of Surat. On bis death, Mr. Lely, tbe 
Assistant Collector of Surat, was appointed 
administrator of B's estate, under s 9 of 
Regulation VIII of 1827. Shortly after bis ap- 
poiatment as administrator, Mr, Lely went to 
England on furlough. During bis absence, tbe 
plaintiffs sued, as heirs of B^ to lecover tbe balance 
of principal and interest due on a bond executed 
by the defendants in favour of B: Held, that 
tbe plaintiffs were incompetent to sue. Mr. Lely 
having been appointed administrator of B's estate, 
and never having been relieved of bis office as 
administrator by the Com fc, as contemplated by 
s. 9 of Regulation VIII of 1827, bis status still 
subsisted, and while it subsisted, no one else 
could represent tbe state. Tbe appointment of 
an adminstrator excludes other representatives so 
long as it endures. Ibrahim Abikhan v. Ziatjl- 
NISSA LADLI BeOAM. 


CERTIFICATE OF ADMINISTRATION- 

continued. 

(1) CERTIFICATE UNDER BOMBAY REGU- 
LATION VIII OF 1827 AND ACT XX OF 
1841 — coiicludcd, 

3. — Bombay Regulation VIII of 1827, s. 9 — 
Construction of the words “ may appoint ” — Ap* 
gyointment of administrator — Discretion of Court.] 
Where tbe light of succession to tbe estate of a 
deceased person is disputed between two or more 
claimants, and none of them have taken posses- 
sion, tbe District Judge witbi^ whose jurisdiction 
tbe property is situate is bound, on tbe application 
of one of the parties concerned, to appoint an ad- 
ministrator under s. 9 of Regulation VIII of 
1827. The words of the section are imperative 
and not permissive The use of the words ‘‘ may 
appoint ” in this section does not imply that the 
District Judge has any discretion in a proper case 
to appoint or not to appoint an administrator. 
If any discretion is given as to tbe exercise of 
tbe power thereby conferred, it is that of determin- 
ing whether the occasion has arisen in tbe 
particular case. ViSHWAMBifAR Pundit v, 
Vasudeb Pundit. 

[X. L R. 13 Bom. 37 


(2) ACT XXVII OF 1860 (OBJECT OF ACT AND 
GRANT OF CERTIFICATE). 

4 , — Jurisdiction to grant certificate of admi^ 
nistration — Foreigners residing abroad,] Under 
s. 3 of Act XXVII of 1860 a certificate can be 
granted only for tbe estate of a British subject 
either resident within tbe district where tbe cer- 
tificate is sought, or else having no fixed place of 
xesidence. Tbe Act does not make provision for 
administration of tbe effects of a foreigner 
domiciled abroad. Ibrahim Alikhan v, Zh ul- 
NISSA LADLI BEG-AM. 

[I. L. R. 12 Bom. 150 


(3) RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIFICATE. 

5. — Act XXVII of 1860, s. 2.-^ Suit by repre” 
sentatice of deceased creditor — Special defence 
when not put in issue ^ Effect of— Want of certi ft ~ 
cate under Act XXVII of 1860, Plea of.] The 
want of a ceitificate under Act XXVII of 1860 is 
not of itself necessarily a bar to a suit by tbe 
lepresentative of a deceased creditor, and such 
a special defence, unless insisted upon and put in 
issue in tbe Court of First Instance, should not be 
entertained in appeal. Semble . — The word debt- 
or ” in s. 2 of Act XXVII of 1860 does not include 
tbe purchaser of a mortgaged property, who is 
in no sense a debtor ; nor does that section con- 
template a case of a decree other than a personal 
decree Janaki Ballar Sen v. Hafiz Mahomed Ah, 
I. L, R, IS Calc, 47, doubted, RoGHU Nath 
Shaha i;, Pobash Nath Pundari, 

[I. L. R. 15 Gale. 54 


[1. L. R* 12 Bom. 150 


( 93 ) DIGEST OF CASES. ( 94 ) 


CERTIFICATE OF ADMINISTRATION--- 

eoiituated* 

(3) EIGHT TO SHE OR EXECUTE DEGREE 

WITHOUT OERTIFICATE-ro/ic/A W. 

6 — Act XXVII of ISGO^Adopff ce fioi oj xJeccm- 
c(l cTeihtoi\'\ Suit by the adoptive son of the 
obligee (deceased) of a hypotihecation bond to 
recover principal and interest due on the bond 
against the land compiiscid m the hypothecation. 
Defendant No. 1, the obligor of the bond, had 
executed it as manager of a joint Hindu family, 
of which defendant No. 2 was a member, and for 
the rightful purposews of the family. The family 
subsequently became divided, and the hypothe- 
cated pioperty was divided between defendants 
Nos. 1 and 2. Defendant No. 1 afterwards hypothe- 
cated part of his share for a private debt to 
defendant No. 3, who having sued on his hypothe- 
cation and brought the land to sale in execution 
became the purchaser : Xeld^ that the plaintiff 
was under no obligation to obtain a certificate 
under Act XXYII of 1860 for the purpose of 
maintaining the suit Gopalat Saminathayyan, 

• [I. L. R. 12 Mad. 265 

(4) ISSUE OF AND EIGHT TO CERTIFICATE. 

7 — Bujlit to gnardmnAiip of Hindi/ wido/i - — 
Grant of eertifwatt of adviim/itration mtdcr Art 
XL of 18f>8 ] The relations of her deceased 
husband are entitled to be the guardians of a 
Hindu widow in preference to her paternal rela- 
tions. A certificate of administration, under Act 
XL of 1838, was, therefore, granted to one of the 
former in preference to the latter. Khtoieam 
Mookeejee r. Bonvtaei Lall Roy. 

[I. L. R. 16 Calc. 584 

(5) NATURE AND FORM OF CERTIFICATE. 

S. — Joint certificate to iildo'>cs of tm eom of 
oymer of e/itate.'] B and his sons, L and N, were 
members of an undivided family. S predeceased 
i?, who subsequently died, leaving L him sur- 
viving, and on the death of i, the widows of L 
and N applied for a joint certificate of heirship 
to the estate of i?. Before their application was 
heard, Xs widow repudiated <he joint applica- 
tion, and prayed for the grant of a certificate to 
her alone. The District Judge, howevei, ordered 
a joint certificate to be issued to the two widows. 
On appeal from this order by X’s’ widow, held, 
that, under Act XXVII of 1860, a joint certificate 
could not be granted. 8 having predeceased B, 
his interest in the family property and sacra 
reverted to B and L. and after Xs death the 
estates vested in Xs widow who had, therefore, a 
better claim to be entrusted with getting in the 
debts. The order of the lower Court was varied by 
directing the certificate to go to Xs widow alone 
on her giving security for half the amount of the 
outstandings. Jamnabai-i? Hastubai. 

[I. Ii. B. 11 Bom. 179 

9,-^ Act xxril of 1860, s. 6.— Fresh ecrtfi- 
eate'^J The fresh certificate contemplated by s. 6 


CERTIFICATE OF ADMINISTRATION- 

conthnied, 

(5) NATURE AND FORM OF CERTIFICATE- 

ooncliuled. 

of Act XXVII of 186% means a certificate granted 
to a person other than the person to whom the first 
certificate was granted. Naubakgi Kui^WAE %. 
RAOHrEANSI KUNWAR. 

[I. Ii. R. 9 Ail, 231 

(6) PROCEDURE. 

10 — Act XXVII of 1860 — Bival Claimants f or 
certificate — Froeeduie — Tnal of duest to ns of title ] 
In a case of rival claimants to a certificate undei 
Act XXVII of 1860 to the estate of a deceas- 
ed Mahomedan lady, A based his claim on the 
ground that the deceased was a Sunni, and that he 
being a Sunni was her nearest heir claim 

was founded on the allegation that the deceased 
was a Shiah and that he being a Shiah had the 
preferential title. The Judge declined to receive 
the whole of the evidence tendered, and to go 
into the question of title. On appeal the ease was 
remanded to the Judge for determination of the 
question whether the deceased was a Sunni or a 
Shiah, and which of the parties had the prefer- 
ential title the certificate upon the entire evi- 
dence. Per Ghose, J. — Where the question as to 
light to a certificate is between two parties, one 
of whom according to certain given facts would 
be the heir and the other a total stranger, those 
facts must be gone into and determined, although 
such proceduie involve to a certain extent the 
tiial of a question of title. Oases distinguished 
wheie the question of the title to obcain a certifi- 
cate is raised between one who is undoubtedly a 
natural heir and another who sets up a special 
title, or between two persons equally entitled to 
the snccession. but one of whom claims exclusive 
title upon some special grounds. Asgae Eeza 
Abdul Hossein. 

[I. L. R. 15 Calc 574 

(7) CANOELMENT OR RECALL OF OERTI- 
FIOATE 

11 . — Act XXVII of 1860, s. 6 — Grant of certU 
fieatc hj District Court — Petition to High Ootirt 
hy ohjectorfor fresh certificate — Snjm'sesslon if 
certificate granted hj District Court S. 6 of 
Act XXVII of 1860 contemplates two different 
proceedings which may arise under different 
circumstances. One of these proceedings is an 
appeal, which has the effect of suspending the 
‘•granting,” i,e., the issuing of the certificate; 
and the intention of the Legislature was that, 
upon au adverse order being made, the person 
objecting to it might thereupon appeal, and the 
effect of this would be to oblige the Discriot 
Judge to hold his hand and not to issue the cer- 
tificate until the decision of the appeal. The 
other proceeding is hy way of peution to the 
High Couit, after the certificate has been granted 
by the District Court, to grant a fresh certificate 
in supersession of the first ; and the latter portion 
of s. 6 shows that the person who obtains the 
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CERTIFICATE OF ADMINISTRATION— 

conehideS. 

(7) OANOELMENT OR RECALL OP OBRTIPI. 
GATE-^conchided, 

fresh certificate need not be the person who 
obtained the first, and there is nothing to limit the 
powers of the Court on petition to grant a fresh 
certificate to any person, including the person who 
opposed the granting of the original certificate 
who may prove himself entitled thereto, or to 
confine the exercise of such powers to case, 
where the first certificate was defective in form. 
Gangia v. Rangi Singh, 

[I.L R. 9 All. 173 

CERTIFICATE OF CONCILIATOR. 

See Dekkan Agricflturists Relief 
Act, s. 39. 

fLL.R 13 Bom. 424 

CERTIFICATE OF SALE. 

See Civil Prooedxtbb Code, 1882, s. 316 

[I. L. K. IS Bom. 670 

See Cases under Sale in Execution 
OP Decree— Purchasers Title 
OF— Certificates op Sale 

CESS. 

See Cases under Road Cess Acts. 

1. — Madras Bent Becovery Aet, s, 11 — Waters 
Cess — Tenants — Cultivation improved hy water 
taken from landlord's tan'k'] A landlord has 
a right to charge water-cess when his tenant 
cultivates a wet crop on dry land or a second wet 
crop on wet land by means of water taken from 
the landlord’s tank. Thayammal v, Muttia, 

[I. L. R, 10 Mad. 282 

2. — Illegal Cess — Ahwals — Bengal Tenancy Act 

(F/J/^ISSS) ss. 74, 11^— ’Bengal Begulations 
Vni 1793, 54 ; F of 1812, ss. 2 and 3 ; and 

XVII of 1812, 5. 2 ] What is or not an alwab 
must depend upon the circumstances of each 
particular case in which the question arises. 
Where by a kabuliat dated 1869 the defendant, as 
holder of a mokurari tenure, agreed to pay a 
certain fixed sum as rent, and also certain items 
designated telmari and salami, it was held that 
they were not illegal cesses within the Pull Bench 
Ruling of Ohultan Maliton v. TihMan Singh, 
I. L. R. 11 Calc. 175, not being uncertain and 
arbitrary in their character, but specific sums 
which the tenants agreed to pay to the landlords, 
and the payment of which, no less than the pay- 
ment of the rent itself, formed part of' the con- 
sideration upon which the tenancy was created, 
and which were in fact part of the rent agieed t30 
be paid, although not so described; they were 
recoverable therefore under Beg. V of 1812. 
PUDMANUND SiNGH BAHADUR V. BAIJ NaTH 

Singh, 

[I. L. R. 15 Calc. 828 


CESS— 

3. — Abwalis — Illegal Cess — Bengal Begulation 
VIII of 1793, 55. 64, 65, 61.] Abwabs which 
have been paid according to long standing 
customs, cannot be recovered unless they were 
payable at the time of the permanent settlement, 
and have been consolidated with the rent, under 
s. 64 of Reg. VIII of 1793, Section 61 prevents 
their being so recovered unless consolidated, 
while s. 66 renders new abwabs illegal. Tilur- 
DAEi Singh v. Ohultan Mahton. 

[L. R. 16 I. A 152 
ft ti R. 17 Oalc. m 

CHAMPERTY. 

1. — Agreement to divide property after litigation 
if successful — lurnishing money under such agree^ 
ment.] An agreement to furnish money for 
litigation on the terms of sharing the property 
to he recovered thereby is not necessarily void in 
India, unless accompanied by circumstances 
which lead to the conclusion that it was not a 
“ bond fide one for the acquisition of an interest 
in the subject-matter of litigation, but au illegi- 
timate transaction got up for the purpose merely 
of spoil, or of litigation, disturbing the peace of 
families, and carried on from a corrupt and im- 
proper motive.” Tarachand v. Suklal, 

tl. L, R. 12 Bom. 659 

2. — Maintenance — Gambling %n litigation — 
Agreement opposed to public policy’-- Act IX of 
1872 (^Contract Act), s, 23.] The judgment of the 
Privy Council in Bam Goomar Coondoo v. Chunder 
Canto Mooherjee, L. R. 4 I, A 23 ; I L. R. 2 Calc. 
233, shows that while the specific English law of 
maintenance and champerty has not been in- 
troduced into India, and while fair agreements 
to supply funds to carry on litigation in consider- 
ation of having a share of the property if re- 
covered should not be regarded as per se opposed 
to public policy, yet such agreements should be 
carefully watched, and if extortionate and un- 
conscionable, or made not with the bond fide object; 
of assisting, for a reasonable lecompense, a 
claim believed to be just, but for the purpose of 
gambling in litigaSion, or of injuring or oppress- 
ing others by encouraging unrighteous suits, 
should be held contrary to public policy, and not 
enforced For the purposes of meeting the 
expenses of an appeal to the High Court, the 
appellant, on the advice of his legal advisers, 
executed a bond for Rs. 26,000 in consideration of 
the obligee agreeing to defray such expenses. The 
obligor agreed to pay the Rs. 25,000 within one 
year from his recovering possession of the pro- 
perty in suit ; and, at the request of the obligor’s 
pleader, the obligee advanced Es. 3,700, which 
was applied to the expenses of the appeal. The 
High Court dismissed the appeal ; and in a deed 
executed by the obligor in favour of the obligee 
and others for the purpose of defraying the ex- 
penses of a further appeal to the Privy Council, 
he admitted Ms liability under the former bond, 
The Privy Council decreed his appeal, and he 
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-^concluded. 

obtained possession of the property in suit, but 
declined to pay the Rs. 25,000, upon which 
the obligee sued upon the bond. It was found 
that, apait fiom the moneys boiiowed by the 
obligor from time to time, he was without even 
the means of subsistence ; that he executed the 
bond with his eyes open and perfectly understood 
his position and the effect of both the instiuments 
executed by him; that no fiaud oi^impiopei 
pressuie appeared to have been applied to him . 
that his legal advisers had acted honestly and to 
the best of their ability in his interests ; that 
there was nothing to show that, having regaid 
to the lisks of the litigation, he could have ob- 
tained the assistance necessaiy for the piosecution 
of his appeal on better teims than those contained 
in the bond ; that without such assistance he 
could not have appealed to the High Comt; and 
that the obligee gave him such assistance upon 
hia application . Ilidd, also, that the obligee could 
not, under the ciicumstances, have considered 
both that the obligoi's claim was a just one and 
leasonably likely •to succeed, and that the 
Rs 25,000 wms a reasonable lecompeiise m the 
event ot success for the advance of Rs. 3 TOO : 
and the bond •was therefoie a gambling in litiga- 
tion, w’hich it V70uld be contrary to public 
policy to enfoice. The Conit gave the plaintiff a 
decree for the Rs. 3.700 actually advanced, with 
simple inteiest at 20 per cent, per annum from 
the date of the bond to the date of the decree, 
with costs m piopoitioD, and inteiest at 6 per 
cent, per annum on the Rs. 3,700, interest and 
costs, from the date of the decree until payment. 
CHUNNI KUAR RUP SI270H 

[I L, R 11 All. 57 

See Lose IndaPw Sixgh r. Rup Singh. 

[I. L R. 11 All. 118 

and Husain Baksh Rah^iat Husain. 

[I. L. R. 11 All 128 


I CHARG-E — eomluded, 

* s. 193 of the Penal Code, upon w^hich the prisoner 
I had not been committed for trial. Queen-Bm^res^ 
' V Ajypcb Siihhana ^lendre^ I. L, R. 8 Bom. 200, 
1 dissented fiom. Queen-Empp.ess Gordon, 

I [I. L. R. 9 All. 525. 

i CHARGE TO JURY. Coh 

\ 

; 1. Summing up in General Oases ...98 

2. Misdirection ... ... 98 

I 

; (1) SUMMING UP IN GENERAL CASES. 

^ 1 , — Criminal Procedure Code (^Act X of 

j 298 — Duty of Judge mlitih the jury are u/ieer^ 

j taui as to the offence committed *1 A jury, after 
; re til mg, returned to the box, and after unammous- 
j ly finding both prisoners not guilty of the charges 
. flamed against them, stated to the Judge that 
j they thought an offence had been committed by 
i one of the prisoners, but were uncertain as to the 
j section of the Penal Code applicable to his case ; 

1 the J udge thereupon made over to them a copy of 
I the Penal Code, leaving them to decide under what 
j section the offence fell . IleUl^ that he had failed 
in his duty, and that he should have asked the 
jury what doubts they had as to the ciime •which 
had been committed, and should have explained 
to them the law and informed them what offence 
the facts would prove against the prisoner if 
they believed those facts. Jaspath Singh i\ 
Queen-Empress. 

[I. L. R. 14 Calc. 164 

(2) MISDIRECTION. 

! 2. — Criminal Procedure Code, s 297 — Erhlenee of 
1 accomiyltce — Corro'horatioii,'\ A Judge should can* 

I tion a juiy not to accept the evidence of an 
! approver unless it is corroborated ; the omission to 
1 do so amounts to misdirection. Queen -Empress 
V Arumuga. 

[I. L. R.12 Mad. 196 


8. — Bona-fide litigation-- AVse nee of corrujjt 
motive — Inadeguacy of gyrlcej IiS consideration 
of a loan of Rs. 30 made by plaintiff to defendant 
to enable defendant to lecover from strangers 
certain land, defendant sold to plaintiff a por- 
tion of the said land, the value of which was 
about Rs. 100. The Distiict Court held that the 
transaction was champertous and dismissed a suit 
by plaintiff to enforce his lights : Held, that 
the inadequacy of the price •^i^as not of itself 
sufficient to invalidate the transaction, Guru- 
3AMI V, SUBBARAYA. 

[I. L. R, 12 Mad. 118 


CHARITABLE TRUST, SUIT RELAT- 
ING TO. 

See Right of Suit— Charities. 

[I. L. R. 10 Mad. 185 

CHEATING. 

1.-— Criminal Procedure, ss. 269, 417, and 420 — 
Communicating syphilis by the act of sexual 
tntervourse— Cheating ,1 A prostitute, who, while 
suffeiing from syphilis, communicates the 
disease to a person who has sexual intercouise 
with her, is not liable to punishment under 
s 269 of the Indian Penal Code (Act 
SLY of 1860) tot a negligent act and one 
likely to spread infection of any disease dangerous 
to life.” Semble—^het may be charged with 
cheating under as 417 or 420, if the intercourse 
w’as induced by any misrepresentation on her 
part. Queen-Empress r, Eakhma, 

[I. L. R. 11 Bom. 59 
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CHEATING— 

2.—Attom2:)t to cheat— Penal Code,sfi. 117,163, 
464, 465, 611 — Foi^qery — Falw document — hraudu- 
lent entry in a hooh of account,'] Piisoner was 
requested to make an entiy in a book of account 
belonging to tbe complainant to the effect that he 
was indebted to the complainant in a ceitam sum 
found due on a settlement of accounts instead 
of making this entry as requested, piisoner 
entered in a language not known to complainant 
that this sum had been paid to complainant He 
was convicted of foigeiy under s 465 of the 
Penal Code : IleU, that the offence was not foi- 
gery but an attempt to cheat. QUEE 1 T-EMPIIB.SS 
%\ KXJNJtf Nayae, 

[I. L. R 12 Had. 114 

CHEATING BY PERSONATION. 

Penal Code,, ss. 415, 419, 463 — Forgery.] ..I 
falsely represented himself to be B, at a University 
examination, got a hall ticket under name, 
and headed and signed answer papeis to questions 
with name * Meld, that ^1 committed the 
offences of foigeiy and cheating by peisonation. 
Queen-Empbess r. Appasami 

[I. L. R. 12 Mad 151 

CHEQUE.” 

See Stamp Act 1879, Sch. I, Art. 11. 

[I. L. R 16 Calc 432 

CHILD-CUSTODY OF. 

See Criminal Procedure Code, 1882, 
.s 651, 

[L L. R. 16 Calc. 487 

CHOTA NAGPORE ENCUMBERED ES> 
TATES ACTS (VI OF 1876 AND V OF 
1884). 

See Specific Performance— Specific 
Performance Allowed 

[L R. 16 I A. 221 
[I. L. R. 17 Calc. 223 

CITATION. 

See Letters of Administration, 

[I. L R. 12 Bom. 164 

CIVIL PROCEDURE CODE, 1882, s. 2. 

See Cases under Appeal— Decrees, 

, s. 11. 

See Injunction— Special Cases- In- 
trusion UPON Office, 

[1. L. R. 11 Mad. 450 

8^6 Jurisdiction op Civil Court- 
Offices, Eicht to. 

[I. L. R. 15 Calc. 159 
[1. L. R. 11 Mad. 450 
it. L. R. 18 Bom. 429 


CIVIL PROCEDURE CODE, 1882, s 11 - 

co7it tuned. 

See Jurisdiction of Civil Court- 
Pent and Heyenue Suits, N.-W r 
[LL. R 11 All 224 

See Eight of Suit— Landlord and 
Tenant, Suits Concerning. 

[I. L. R. 10 Mad. 368 

See Eight of Suit— Office or Emolu- 
ment. 

p L. R. 15 Calc. 159 
[I. L. R. 13 Bom. 429 

, s. 12 

Sec Ees Judicata—Matters in Issue 
[I. L, R. 11 AIL 148 

, s. 13. 

See Cases under Ees Judicata. 

, s. 15. * 

See Cantonment Magistrate. 

[I, L. R. 12 Bom. 169 

, s 19. 

See Execution of Decree— Transfer 
OF Decree for Execution and 
Power of Court as to Execu- 
tion OUT OF its Jurisdiction 
[I. L. R. 14 Calc. 661 

See Sale in Execution of Decree- 
Invalid Sales— Want op Juris- 
diction. 

[I L. R. 14 Calc. 661 

, s. 20. 

See Stay of Proceedings. 

[I. L. R. 13 Bom. 178 

— — - , s. 25. 

See Ca^es under Transfer of Civil 
Case— General Cases, 

, s. 26. 

See Parties -P xVRTTES to Suits— Part- 
NEESiiiP, Suits concerning. 

[I. L R. 9 All. 486 

Sec Partnership — Suits concerning 
Partnerships. 

[I L. R 9 All. 486 

, s. 27. 

See Limitation Act, 1877, s. 22. 

[L L. R. 14 Calc. 400 

See Parties — Adding Parties to ( 
Suits— Plaintiffs. 

[I. L. R. 14 Oalo. 400 
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CIVIL PROCEDURE CODE, lSB2—eontd. 
, s. 30. 

See Parties — Addin<? Parties lo 
Suits— -Plai k tiffs. 

[I. L. R 10 Mad 822 

See Cases under Parties— Suits by 

SOME OP A eg. ASS AS EEPRBSEN- 
TATITES OF CLASS. 

% 

See Rig-ht of Suit— Charities. 

• [I. L. R 11 All. 18 

, s. 31. 

See Misjoinder, 

[I L. R 14 Calc. 435 

See Plaint— Amendment op Plaint. 

[I. L. R. 11 Mad 42 

See Plaint— Rejection op Plaint. 

• [I L. R 14 Oalc. 435 

, s. 32 

See Appeal— Orders. 

ri L R. 12 Mad 489 

Limitation Act. 1877, s 22. 

[I. L, R. 14 Gale. 400 

See Parties— Adding Parties to Suits 
— Plaintiffs. 

[I. L. R. 14 CalG 400 

See Parties — Substitution of Par- 
ties— Respondents. 

[I.L R.9A11. 447 
[1. L. R 10 All. 223 

, s. 36. 

See Advocate, 

[I L. R. 9 All. 617 

See Pleaders — Appointment and 
Appearance. 

[I.L.R. 9 All 618 

See Rules of High Court— N.-W. P. 

[I. L. R. 9 All 613 

, s. 37. 

See Legal Practitioner’s Act, s. 32. 

[I. L. R. 14 Oalc. 556 

Authority of the Politieal Agetif ajjjpoi/ited 
hj Government as manager of the estate of a minor 
Chief to sue in resjieet of the Chief's fro;pertg 
British territory — Becogntzed agent ] A snit was 
broRglafc by tbe Political Agent, Southern Mara- 
tha Conntry, as administrator of tbe estate of the 
Chief of Mndbol, who was described in tbe plaint 
as being nineteen years of age, to eject tbe defend- 


1 CIVIL PROCEDURE CODE, 1882, s. 37— 
contniued. 

ants from certain lands, belonging to tbe Cbief 
situated in tbe Sacara District I’be defendants 
raised a pieliminarj obiection to the institution 
of tbe suit by the Political Agenr on tbe ground 
(among others) that he was not a reeognlzed agent 
within the meaning of s .37 of tbe Civil Proce- 
dure Code Held, than tbe Political Agent; was 
not a recognized agent' of tbe Chief of 
Aludbol within the meaning of s. .37, cl. {e) 
of tbe Code of Civil Procedure, Venkatrav 
Raje Ghorpade i \ Madhaeav Ramchandea 

n L. Pv 11 Bom. 53 

2. — Ileeognized agents — Agent's right to execute 
decree obtained hg him as agent — Waiver — Execu- 
tion of decree.'] P filed a suit in tbe Second Class 
Suboidinate Judge's Court at Mabad. As P 
lesided at Tbana. outside tbe jurisdiction of the 
Mabad Couit, she authorized her agent, nnder a 
geneial power of authoiity, to conduct tbe suit on 
her behalf The agent earned on the litigation up 
to the final decree passed by the High Court on 
appeal in P's favour. The agent then sought to 
execute the decree The Court at Mabad passed 
an order upon bis darhhasf gi anting only partial 
execution Against tb^'s order the agent filed an 
appeal in the District Court at Tbana, Then, for 
the first time, the judgment-debtors challenged 
the agent's right to repie^^ent P who was resid- 
ing within the District Court’s jurisdiotion. This 
objection pievaiied, and cbe appeal was dismissed : 
field , that tbe agent could not be pi evented from 
executing tbe decree which be bad obtained as 
agent. No objection had been taken to the agent’s 
right to represent; P at any stage of tbe litigation 
prioi to the final decree. That objection must, 
tberefoie, be deemed to have beeu virtually waiv- 
ed, and could not be raised after the defendants 
had had their chance of success in the litigation . 
PARVATIBAI 0 . ViNAYEK PANDURANG 

[I. L. R 12 Bom. 68 

s. 39. 

See Advocate. 

[I. L. R. 9 All 617 

See Pleader — Appointment and Ap- 
pearance. 

[I.L. R.9 All. 613 

See Rules op High Court— N.-W. P. 

[I. L. R. 9 All. 613 

, s 43. 

See Cases under Relinquishment or 
Omission to sub foe portion 

OP CLAIM. 

, s. 44 

See Cases under Joinder of causes 
OF Action. 

See Misjoinder 

[I. L. R. 9 All. 221 
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CIVIL PROCEDURE CODE, lSS2--eontd 
, s. 50. 

See Plaint— Amendment op Plaint. 

[I. L, R. 10 Mad. 152 

See Plaint— Rejection of Plaint. 

[I.L.R. 15 Calc 533 

^ g. 53 

See Misjoinder. 

[I. L. R. 14 Gale. 435 

See Plaint— Amendment of Plaint. 

[I L. R. 9 All. 188 
fl. L. R. 11 Mad 42, 94 

See Plaint— Form and Contents op 
Plaint— Defe nd an ts. 

[I. L. R. 9 All. 188 

See Plaint— Rejection of Plaint. 

[I. L. R. 14 Calc. 435 
[1. L. R. 15 Calc. 533 

See Plaint— Verification and Signa- 
ture, 

[I. L. R. 9 All. 188 

, s. 54. 

See Appeal— Decrees. 

[I. L. R 11 All. 91 

See Plaint— Amendment of Plaint. 

[I. L. R. 11 Mad 106 

See Plaint— Rejection of Plaint. 

[I. L. R. 13 Bom. 517 

See Valuation of Suit— Suits, 

[I. L. R. 13 Bom. 617 

, s. 57. 

See Appellate Courts— Exercise op 
Powers in various cases — 
Special Oases— Plaint. 

[I. L. R. 11 Mad. 482 

See Plaint— Return of Plaint. 

[I. L. R 10 Mad. 211 
[I. L. R. 11 Mad. 482 

, s. 72. 

See Service of Summons. 

[I. L, R. 13 Bom, 500 

, ss. 97, 98 

See Appeal— Default in Appearance. 

[I L. R. 10 Mad, 270 

, ss. 97, 98 — Default m ajtpearatiee of 

A Disfcrict Munsif struck a cause off the 

file of his Court on neither party appearing • 
Meldf that the order to strike off the case was 
illegal, Alwar v, Sbshammal. 

[I. L. R. 10 Mad. 270 
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CIVIL PROCEDURE CODE, 1882-£?^?;i^t^. 
, S. 98, 

See Munsip, Jurisdiction of. 

[I. L. R. 10 Mad. 290 

, s. 99. 

See Munsip, Jurisdiction of. 

,r [I. L. R. 10 Mad. 290 

, S. 99a. 

See Service of Sumaions. 

fl. L. R. 13 Bom. 500 

, s. 100. 

See Minor— Representation of Minor 
IN Suits. 

[I. L. R. 14 Calc. 204 

ss. 102, 103. 

See Appeal— Default in Appearance. 

[I. L. R. 9 All. 427 

0 

Idejitity of causes of actum'mtioo suits ^ no tunth- 
standing difference of o’elief claimed,'] To a suit 
brought in 1883, foi redemption ot a moitgage 
made in 1853, of villages in Oudh, subsequently 
included in the mortgagee’s talukdari estate and 
sanad, the defence was that, the mortgagor hav- 
ing biought a suit in 1864 to redeem, and not 
having appeared at the healing, in person or by 
pleader, judgment was passed, the mortgagee hav- 
ing appealed to defend against the plaintiff under 
s. 114 of Act VIII of 1869 : JSeldy that although 
the plaintiff, who had claimed in the prior suit 
the under-propiietaiy right in vhtue of a sub- 
suttlement, claimed in the present suit the supeiior 
proprietary right, the diference in the mode of 
relief claimed did nob affect the identity of the 
cause of action, which was in both cases, the 
refusal of the right to ledeem ; and that under 
s. 114 of the Act the judgment of 1864 was final, 
Shankar Baksh i \ Data Shankar 

[I. L. R. 15 Calc. 422 
[L. R. 15 I. A. 66 

2. — Dismissal of suit for default — Difference in 
causes (f action — Cicd Procedure Code^ ss, 13, 
102, 103 ] The dismissal of a suit in terms of 
3 102, Civil Proceduie Code, is not intended to 
operate in favor of the defendant as res gudwata 
When read with s 103, it precludes a fresh suit 
in lespect of the same cause of action, referring, 
irrespectively of the defence or the relief prayed, 
entirely to the grounds, or alleged media,, on 
which the plaintiff asks the Court to decide in 
his favor. Brother’s sons, as nearest agnates 
of a deceased propiietor, sued for a decree, 
declaring that a gift, before then made by the 
widow in favor of her daughter’s son, of 
the estate of her late husband, would not 
operate against their right of succession on her 
death. A prior suit, before the date of the gift, 
brought by two of the plaintiffs for a declara- 
tory decree, and an injunction restraining the 
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CIVIL PBOCEDURE CODE, 1882, ss. 102, 

I03^eo?iti?uied. 

widow from alienaticg the same estate, had been 
dismissed under the provisions of ss. 102 and 
103 (Act X of 1887), Civil Procedure Code* 
Seldf that the causes of action in the two suits 
were not identical, and the fresh suit was not 
precluded by s. 103, the gift having afforded the 
new ground of claim, which a.'lso had subsequent- 
ly arisen. Chand Kour r. Fartab Singh. 

fl. L. R 16 O^lc. 98 
[L. R. 15 I. A. 156 

, s. 103. 

See SUPEEINTENBENCE OF HIGH COUET— 1 
Civil Peoceduee Code, s G22. 

[I. L. R. 10 All. 119 

Appllcathii to fiet aude order of dismhml made 
nnder s, Sufficient caufie for non-appearance 
of jylaintiff tchen suit called on for heaiingfl 
The plaintiff duly attended the Court on the 
day fixed for the hearing of his case, and waited 
for some time as the Judge happened to be sit- 
ting on that day at fiist in the Appeal Court. 
Believing that when the Judge took his seat in his 
own Court, a part heard case would be pioceeded 
with and would occupy some time, the plaintiff 
left the Couit-house and went to assist his em- 
ployer, who had sent for him to explain some 
matters connected with a mercantile transaction. 
The plaintiff returned to the Court in about half 
an hour, and found that in his absence his suit 
had been called on for hearing and dismissed 
under s 102 of the Civil Procedure Code (Act 
XIV of 1882), On application under s. 103 
to set aside the order of dismissal: Held, re- 
fusing the application, that the above circum- 
stances did not amount to sufficient cause ” for 
his non-appearance w’hen his suit was called on 
for hearing. He was not taken nnawares. He 
was nnder no compulsion to leave the Court, nor 
was his absence due to any weighty cause. He 
accepted the risk of the case being called on his 
absence. Mtjnilal Dhunji i\ Gulam Husein 
Vazebe. 

[I. L R. 13 Bom. 12 

, s. 108. 

See Appeal— Ex-paete Cases. 

[I. L. R. 16 Calc. 426 

, s. 111. 

See Couet-Fees Act s, 6. 

[I. L. R. 13 Bom. 672 

See Set-off— Set-off Allowed. 

[I. L R. 12 Bom. 31 
[I. L.R.IO All. 587 
[I.L. R. 16 Calc, 711 

See Subordinate Judge, Jukisdiction 

OP. 

[I.L R. 12 Bom, 31 
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CIVIL PROCEDURE CODE, 1882 —eontd, 
, ss. 125, 127. 

See Practice —Civil Cases— Interro- 
gatories. 

[I L R 14 Calc. 703 

, ss. 131-341. 

See Inspection of Documents. 

[I.L.R.14Calc 768 

See Pe ACT icE— C ivil cases— Inspection 
AND Production op Documents. 

[I. L. R. 14 Calc. 768 

, s. 146. 

See Inspection op Documents. 

£1. L. R. 14 Gale, 768 

See Practice— -Civil Cases— Infection 
AND Production cf Documents. 

[I. L. R, 14 Calc. 768 

,s.l46. 

See Variance between Pleading and 
Proof— Special Cases— Title 

[I. L. R. 11 Mad. 367 

, ss. 146, 147. 

See Belief. 

[I. L. R. 10 Mad. 375 

, s. 149. 

See Cases under Issues. 

, ss. 157, 158. 

See Appeal— Default in Appearance. 

[I. L. R. 10 Mad. 270 

, s 158. 

See Ees- Ad judicata— A d judications. 

[I. L R, 10 Mad. 272 

, s. 158. — Blsmhsal of suit for insvjffiaent 

court-fee on plaint . The Court of First Instance 
being of opinion that the plaint boie an insufficient 
court-fee, and the plaintiff not making good the 
deficiency, dismissed the suit after recording evi- 
dence, but wdthout entering into the merits. On 
appeal the lower Appellate Court held that the 
Court-fee was sufficient, and remanded the case 
for trial on the meiits ; Held, that s. 158 of the 
Civil Procedure Code was not applicable to the 
case. Muhammad Sadik t. Muhammad Jan. 

[I. L. R. 11 All. 91 

, B. 174 

See PRODUCTION OF DOCUMENTS. 

fl. L. R. 12 Bom, 63 

See Witness— Civil Cases— Abscond- 
ing Witnesses. 

[I.L. R. 12 Bom. 63 
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•, s. 206. 

See Appeal-Orders. 

[I. L. R. 11 All. 314 

See Cases under Decree— Alteration 
OR Amendment op Decree. 

[I. L. R. 10 All. 51. 
[I. L. R. 11 All. 267 

xSee Execution op Decree— Decree to 
BE Executed after Appeal &c. 

[I. L. R 11 AIL 267 

Ser Limitation Act 1877. s. 178. 

[I. L. R 10 Mad. 51 
[1. L. R. 11 Bom. 284 
[I. L. R 9 AIL 364 

See Superintendence of High Court 
—Civil Procedure Code, 1882, 
s. 622. 

[I. L.R. 10 Mad. 61 

— — , s. 209. 

See Interest— Omission to Stipulate 
OR Stipulated Time has Expired 
—Contracts. 

[1. L. R. 12 Mad. 485 

, s 213. 

See Administration. 

[I. L. R. 15 Calc 202 

See Execution op Degree— Stay op 
Execution. 

[I. L. R. 15 Oalo. 202 

, s. 214, 

See Oases under Pre-emption. 

, s. 216. 

See Appeal— Bombay Acts -Bombay 
Civil Courts Act. 

[I. L, R. 10 AIL 587 

See Court Fees Act, b. 6. 

[I. L R 13 Bom. 672 

See Set-off— Set-ofp Allowed. 

[I. L. R. 10 AIL 587 

, s. 223 

See Oases under Execution op Decree 
—Transfer op Decree for Exe- 
cution. 

, s. 224 cl. (G) 

Meamng of the imrds a copy of any 

order for the execution of the decree f'l The words 
** a copy of any order for the execution of the 


CIVIL PROCEDURE CODE, 1882. s. 224- 

continued. 

decree” in s. 224, oL (<^), of the Code of Civil 
Piocedure (Act XIV of 1882) mean a copy of any 
^uhsisting order Hathibhai XahANSA f. Patel 
Bechar’Pragji 

[I. L. R 13 Bom. 371 

, s. 229. 

Execution op Decree— Transfer 
OP Decree for Execution and 
Power op Court, &c. 

"[I L. R. 15 Calc. 365 

, s 230. 

See Execution op Decree- -Applica- 
tion for Execution, &g. 

[I. L. R. 12 Bom. 400 

1. — S. 2S0^I)eeree— Execution — Decree more 
than twelie yecu's old — Di'initation“\ An appli- 
cation for execution of a decree obtained against 
the judgment-debtoi in ISICTwas presented b/the 
applicant on the 26th January 1885. Several 
previous applications for execution had been made, 
and the last two, on the 29th July 1881 and 
29th June 1882, had been granted. The judg- 
ment-debtor was arrested and brought before the 
Court. He contended that execution of the deciee 
was barred Both the lower Courts were of opin- 
ion that the decree was not barred, and allowed 
execution to issue On appeal by the judgment- 
debtor to the High Court : Ileldf that the appH- 
cation for execution was too late. As there had 
been an application made and granted on the 29th 
Julj 1881, under the Code of 1877, and twelve 
years from the date of the deeiee would have 
elapsed before June 1885, the application in 
question was baried, and was not saved by the 
concluding clause of s. 230 of the Code (Act XIV 
of 1882). Motichand v, Krishnarav Ganesh. 

[I:L. R 11 Bom. 624 

2 — S. 2S0--- Execution proceedings — Limita- 
tion ] An application was made in 1886 for execu- 
tion of a decree dated 1873 In the inteival, nz. 
in October 1879, the judgment-debtor was arrested 
on an application in execution by the deciee- 
holder, but execution was not proceeded with 
fuither : Held.^ that an application made in 1S8Q 
was time-barred under s. 230 of the Code of Civil 
Procedure. Patumma v. Muse Beari, 

[I. L. R. 11 Mad. 132 

3. s. 230. Ltwiitcition-— -Execution of decree —■“> 
Order directing payment of money at a certain 
date.'] A judgment- debtor on being arrested in 
execution of a decree, presented a petition asMng 
for fifteen days’ time to pay the amount of the 
decree, and, the decree-holders consenting, the 
Court made an order in the terms, “ let the peti- 
tion be filed Meld, \hat this order did not 
amount to one directing payment of money to be 
made at a certain date within the meaning of 
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CIVIL PROOEDURB, CODE, 1882, s. 230— 

e out limed, 

s. 230. cl {h), of the Civil Procedure Code. Bid 
Chanel v Maglmnath Das. I. L, R. 4 All. 155, 
followed. JoaoBuinDHOO Das ?’ Hobi Rawoot, 
[I. L. R. 16 Calc. 16 

4. — S. 230 — Ajiplieation to transfer decree for 
ereeution — Apphcatioii fo^ execution of decree — 
“ Granting ” application.^ Meaning of — Zssue of 
jirocef^s.] An application to the Ooprt which 
pa^^ed a decree for a certificate to allow execution 
to be taken out in an^^ther Conic, is not an appli- 
cation for the execution of the decree within the 
terms of s. 230 of the Code of Civil Procedure. 
The “ planting ” of an application under that 
section includes the issue of process for execution 
of the decree. Nilmokey Sing Deo o. Bieessur 
Banerjeb. 

[I. L. R 16 Gale, 744 

, s. 232. 

See s. 244 —Paeties to Suits. 

• [I. L. R. 15 Calc. 371 

See Appeal - Orders, 

[I. L. R. 12 Mad. 511 

See Execution op Decree— Execution 

BY xlND AGAINST REPRESENTA- 
TIVES. 

[I L. R. 15 Calc. 371 

1, — S. 232. — Bengal Tenancy Act, s 148 (/^) 
Decree for arrears of rent, Assignment of-^Ejoecu- 
tion of decree hy Assignee.} The fact that an 
assignment of a deciee for arrears of rent was 
made before the Tenancy Act will not protect from 
the provisions of s. 148(/i) an assignee who proceeds 
to execution afterwards * but execution cannot be 
refused where before that Act came into operation, 
the assignment had been recoguised by a Court of 
execution under s. 232 of the Civil Procedure 
Code. Koilash Giiunder Roy v. Jodo Nath Roy. 

[1. L R. 14 Calc. 380 

2. — s. 232 -^Assignmentof decree— Execution of 
a decree of the Agent' for Sardars—Righrs of trans- 
feree of a decree,} A in 1839 obtained a deciee 
against B. a sardar, in the Court of the Agent for 
Sardars. The decree was executed in the agent’s 
Court until B^s death in 1868. B's status as a 
stirdar under the exclusive jurisdiction of the 
Agent did not descend to his sons, and the decree 
was transferred to the Court of the First Class 
Subordinate Judge at Ahmednagar for execution 
The case went up twice to the High Court, under 
whose orders the execution was for several years 
continued in favour of A^s representative against 
the estate of B’s sons. In 1885, one of A^s 
representatives assigned his interest under the 
decree to C and D. Thereupon the transferees 
C and D applied to the First Class Subordinate 
J udge at Ahmednagar to have their names sub- 
stituted in the place of the transferor in the 
execution proceedings. The Subordinate Judge 
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I rejeered this application, on the ground that he 
I could not recognise the transfer of the decree 
! either under ss 372 or 232 of the Civil Pro- 
celuieCode(ActXIVof 18S2) : Held, reversing 
' the Older of the lower Couic, that the assignment 
of the decree-holder's lights to execution in the 
I ea«5e was one approved by the law as contained 
in R 232 of the Code of Civil Procedure (Act 
! XIV of 1882). The transferee of a decree gains 
1 by the transfer the rights of the transferor. 

; Vishnu Sakharam Nagaekar t , Krishnarao 
, Malhar 

[I.L. R. 11 Bom. 163 

1 3. — S 232. — Certificate of administ rat tonmider 

Bomlaif Emulation VIII of\%Tl, S, 7— Bolder 
I of such certifcafe — Right to execute decree as 
I transferee} A holder of a certificate of ad- 
I ministration granted under s. 7 of Regulation 
I VIII of 1827 is a transferee by law of *a decree 
I obtained by the deceased within the meaning of 
s 232 of the Civil Procedure Code {Act XIV of 
j 1882), and is competent to apply for execution of 
I such a decree. Khandeeav Bayajibav », 

, Ganesh Shastri. 

; [I. L. R. 11 Bom. 368 

( 

, 4. — S. 232. — Transfer of decree — Sotiee of 

! t ra ii xfe r — Tra nsferee's rig h ts —Deg a I rep resen ta the 
I of a deceased judgment-debt or,} The transferee of 
I a decree stands in the same position for getting 
j execution as the transferor. If a decree is trans- 
[ ferred by assignment after the death of the judg- 
, ment-debtor, notice of the transfer, as required 
by B. 232 of the Civil Procedure Code (Act 
XIV of 1882), may be served on the legal repre- 
sentative of the deceased judgment-debtor. The 
death of the judgment-debtor does not render 
the tiansf erred decree incapable of execution. 
Khushrobhai Nasarvanji w. Hormazsha Phi- 

ROZSHA. 

[I. L. R. 11 Bom. 727 

6.— s. 232 — Assignee of decree* Execution by— 
Execution by assignee — Cross decrees— Biscre- 
tionnry power of Court under s, 232 of Act XIV of 
1882 ] The disci etion given to a Court under 
s. 232 of the Code of Civil Procedure as to allow- 
ing execution of decree by assignees must be 
exercised reasonably. The mere fact of the exist- 
ence of a cross claim against the assignor of a 
decree by his judgment-debtor is no reason for 
refusing issue of execution on the application of 
the assignee. Krishna Mohini Dossee t\ 
Kedarnath Chuckerbutty. 

[I. L. B. 16 Oalo. 446 

6.— s 232. — Transfer of decree by operation of 
law — Representative of original deei'ee-holder— 
Civil Procedure Code (^Act XIV of 1882J, s. 244 
— Right to appeal against order refusing execu- 
tion ] R died in May 1859, leaving his property to 
his executors in trust for the appellant P, and he 
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directed that the property should be assigned by 
them to the appellant as soon as he came of age. 
In August 1868, the esecyitors filed this suit 
against L as manager of certain landed property 
belonging to the Hallai iihattia caste, and known 
as Maliajan Wadi, to recover certain loans made 
by them as executois to him as manager of the 
said ivadi. On the 11th May 1870, while this 
suit was pending, the executors assigned all the 
property of their testator to the appellant P. By 
the deed of assignment they assigned to him {mtn' 
aha) all moveable property, debts, claims and 
things in action whatsoever vested in them as such 
executors.” No steps were taken, subsequently to 
this assignment, to make the assignee P a party 
to the suit, which proceeded without amendment. 
On the 2Bid January 1873, a decree was passed 
for the plaintiffs on the record for Rs. 31,272-13-5, 
and it was declared that the said sum should be 
a first charge on the rents and income of the said 
<madi. Subsequently to this decree, Z opened an 
account in the name of the appellant P, and 
from time to time made payments to him on 
account of the decree. The last of these payments 
was made on the 19th November 1884, None 
of these payments were certified to the Couit. 
In 1885 the respondent V was appointed to the 
office of manager of the Hallai Bhattia caste in 
the place of Z, the original defendant in the suit, 
On the 4th January 1886, his attorneys wrote 
to the appellant’s attorneys offering to pay the 
appellant the balance due to him under the decree, 
Subsequently, however, he refused to make any 
payment to the appellant, whereupon the appel- 
lant applied for execution of the decree againsc 
him as manager of the said icadi. He claimed 
to be a transferee of the decree under s. 232 
of the Civil Procedure Code (Act XI Y of 1882). 
His application was refused by the Judge in 
chambers : Zteld, that the appellant was a trans- 
feree of the decree within the meaning of 
s. 232 of the Civil Procedure Code (Act XIY 
of 1882). The decree had been transferred to him 
** by operation of law. ” As such, he was entitled 
to sue out execution, and was to be regarded as 
the representative of the original decree-holder 
within the meaning of cl. (c) of s. 244 of the 
Civil Procedure Code (Act XIY of 1882), and had 
a right of appeal against the order of the Judge 
in chambeis refusing execution. Paemana^sDas 
J lWANDAS 1% YALLABDAS WALLJI. 

[I. L. R. n Bom. 506 

7. — 3, 232, — Tramfer of decree — Eejpresenta-' 
th'es of intermediate transferee — Omission fo give 
notice of application for sndstltntion of names — 
Title of Assignee.^ The holders of a decree for the 
sale of mortgaged property having transferred the 
same to ilf by registered instrument, M trans- 
ferred the decree to other persons, and the co-trans- 
ferees applied under s. 232 of the Civil Piocedure 
Code to have their names substituted for those of 
the original decree-holders. The judgment-debtor 
opposed the application on the ground that M's 
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name had not been substituted for the names of 
the original decree-holders who had transfeiied 
to him. It appeared that no notice had been issued 
to 3/ under s. 282 of the Code, that he was dead, 
and that his legal lepresentative had not been cited 
as required by law. The application was allowed by 
the Courts below Tleld^ that, even assuming that 
the judgment-debtor nad a locus standi to raise 
the objection that notice had not been issued to 
the applicants’ transferor, he bad no possible 
interest in the question, and could not be preju- 
diced by the passing of the' older ; that it was 
not necessary to cite the representatives of the 
transferor ; and that the order not being one 
upon which execution of the decree could issue, 
hut merely for a transfer of names, the objection 
that the transferor had not been cited under s. 232 
Vfasnot a substantial one : Held, that it could not 
be said that where a decree has been assigned by 
one assignor to another, the substitution of his 
name on the record in lieu of that of the original 
decree-holder was a condition^ precedent ro the 
assignoi’s passing title und^r the assignment. 
Gulzari Lal i\ Data Ram. 

[I. L, R. 9 AIL 46 

8.— s 232. — Transfer of decree for execution hj 
operation of law — On' il Procedure Code (Act XI Vif 
1882,) s. 232 — Might o;f procedure — Executionunder 
Bengal Act Till fl/’lSGO and Aet TTlJif 1885.] 
Upon the death of the full owner, the mother took 
I out probate of a will in which she was appointed 
j executiix The will was afterwards disputed by 
i the minor son of the testator, and probate was 
revoked but while the mother was in possession 
of the estate as executrix, she sued and obtained 
a decree for rent under Bengal Act YIII of 1869, 
Upon the application of the minor for the execu- 
tion of the decree : Held, that the minor was in 
a position to execute the decree, his succession 
to the estate of his father being a succession or 
transfer hy operation of law within the meaning 
of s. 232 of the Code of Civil Procedure : Held, 
also that the mode in which the decree was exe- 
cuted under the^ old Rent Act, Bengal Act YIII 
of 1869, was, in so far as it was a right at all that 
belonged to the judgment-creditor, not a private 
right, but a mere right of procedure, and the exe- 
cution was, therefore, to be governed by Act YIII 
of 1885. Umasoondury Dassy r. Brojonath 
Bhuttachaejee. 

[I. L. R. 16 Gale. 347 

— , s. 234. 

See Execution of Decree —Execution 
BY and against REPREvSENTA- 
TIYES. 

[I. L. R. 10 Mad. 283 

See Execution op Decree— -Mode op 
Execution— Maintenance. 

[I L. R. 10 Mad. 283 
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foutimied. 

See Represextatite op becbased 

PEES ox. 

[I. L. R. 12 Mad. 90 

See Sale ix Executiox of Decree— 
Decrees agaixst REpREsEifTA- 

TIVES. 

• [I. L. R. 12 Mad. 90. 

, s. 235. 

See ExECiiTiox op Decree— Applica- 

TION foe EXECUTIOX. 

[I. L. R 12 Bom. 400 

See Executiox op Decree— Stay of 
Exeoctiox. 

[I L. R. 10 AIL 389 

See Sale ix Executiox op Decp.ee — 
Distribution of Sale Proceeds. 

[I, L. R. 12 Bom. 400 

, s 243. 

See Appeal -Orders. 

[I. L R. 10 All. 389 

See Execution of Decree— Stay of | 
Execution. I 

[I. L R 10 All. 389 I 

, s. 244. Col. I 

1. Questions in Execution of Decree .. 113 ! 

2. Parties to Suits ... 119 j 

See Appeal— Degrees i 

[1. L. R, 9 All 46 I 

See Oases under Appeal — Execution | 
OP Degree. j 

See Execution op Decree— Applica- i 
TiON FOR Execution and Powers | 
OP Court. ■ 

[I.Ci R. 10 Mad. 367 i 

See Mesne Profits- Assessment in ^ 
Execution and Suits for Mesne 
Profits. 

[I. L R. 14 Calc. 484, 605 | 

See Bes Judicata— Competent Court- 
General Oases. 

[I. L. R. 14 Calc. 640 1 

See Res Judicata— Orders in Execu- 
tion OP Decree. 

[I. L. R. 14 Calc. 640 

(1) QUESTIONS IN EXECUTION OF DECREE. 

1 — S 244. — of section ] S. 244: of 
the Ciyii Procedure Code contemplates that 
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(1) QUESTIONS IN EXECUTION OP DEGREE 

— continued 

there must be some question in controversy and 
c nflict in execution, which has been broug'ht to 
, a final determination and conclusion, so as to 
be binding upon the parties to the proceedings 
' and which must relate in terms to the execution, 
i discharge, or satisfaction of the decree. Hulas 
' Rai PiRTHi Singh. 

[L L. R. 9 AIL 500 

2 — B. -^Hifidu Law ^Obligation of son to 

. jiay debt of deceased father — Xature of oUufation ] 
D obtained a decree against the father of A and i?, 

' Hindus, on a hypothecation bond, whereby certain 
land was pledged as security for repayment of a 
loan. The decree declared the land liable to be 
sold for repayment of the debt. The judgment- 
debtor having died before the decree was executed, 
A and It were made parties tot he proceedings m 
execution and the land was attached. A and R 
objected to the attachment on the ground that 
their shares in the land were not liable to be sold 
in execution of the decree, as they were not par- 
ties to the suit This objection was allowed, and 
B brought a suit for a declaration that the pro- 
perty was liable to be sold. That suit was dis- 
missed on the ground, that a suit for a declara- 
tion would not lie. D then sued to recover from 
J and M the balance due under the decree against 
their father after crediting the amount recovered 
by the sale of their father’s share. It was ob- 
jected that the suit was barred by s. 244 of the 
Code of Civil Procedure * Eehf that the duty of 
a son under Hindu ’aw to pay his father’s debt 
out of his own share of ancestral estate is not a 
matter which can be decided under s. 244 of the 
Code of Civil Procedure. The questions contem- 
plated by s. 244 are those which relate to the 
enforcement of the obligation created by the 
decree. The obligation to pay the father’s debts 
out of the son’s share of the ancestral estate is 
not an obligation created by a decree against the 
father. Ariabudra r. Dobasami. 

LL L, R. 11 Mad. 413 

3. — s. 244 — Question as to amount of security 
on stay of execution j)e lull ng appeal 1 The ques- 
tion as to the amount of security to he given by 
a defendant against whom a decree has been 
passed, when a stay of execution is granted 
pending appeal is a question relating to the exe- 
cution of the decree as contemplated by s. 244 
of the Civil Procedure Code. Ishwagar d, Ohu- 
DASAMA MANABHAI. 

[I. L. R. 12 Bom. 30 

4— s. Claim to attached property-^ 

Question to he decided in execution-^^Liability 
of property to he sold in execution.l The question 
whether property is liable to be sold in execution 
of a decree is one to be determined under s. 244 of 
the Code of Civil Procedure Chowdhry Waked 
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(1) QUESTIONS IN EXECUTION OE DEGREE 
— contimiecl. 

All V. Jnmaee. 11 B. L. R 149 ; 18 W. R. 185, 
followed in principle. MuNaESHUR Kuar 
JUMOONA PeESAD, 

ri. L.R. 16 Calc. 608 

5. — S. 24:4:StiU to set aside sale^Fraud — Sale 

mider Act X oflSBQ-^Act XXIII of 1861, 11.] 

-S' obtained an ex i>aTte decree for a’rears of rent 
against 8 under Act X of 1859, and in execution 
of that decree brought the tenure to sale. At 
the sale the tenure was purchased by N. 8 then 
brought a suit against B and N to set aside the 
sale, on the ground that the rent decree and all 
execution proceedings taken thereunder were 
fraudulent, and alleging that B was the actual 
perchaser in the name of X. An objection was 
taken that the suit would not lie, and that the 
questions in the suit were such as could have 
been determined, and were determined, by the 
Court executing the decree : Held, that neither 
s. 244 of the Civil Procedure Code, nor the 
corresponding s. 11 of Act XXIII of 1861, had 
any application to proceedings in execution of a 
decree under Act X of 1859, and that the suit, 
being one to set aside the sale on the ground of 
fraud, was maintainable Saroda Cliurii Chacltev- 
hutty V. Mahomed Isuf Meah, I. L. R. 11 Calc. 
376, distinguished. Brojo Gopal Sarkae t% 
Busiruknissa Bibi. 

[I. L. R. 15 Calc 179 

6. — s. 244 — Adjustment of decree — Suit to re- 
cover instalments due under a mortgage made in 
adjustment of a decree A suit will not lie to 
enforce an uncertified agreement of adjustment of 
a decree against a judgment-debtor, the con<^idera- 
tion for which is, that it shall operate in satisfac- 
tion of the decree ; as there is, in that case, no 
consideration which the Court can recognize, and 
therefore no valid consideration for"^the judg- 
ment-debtor’s agreement. The plaintiff was the 
assignee of a decree obtained by one 0 K against 
the defendants on the 5t;h May 1883. By that 
decree 0 K was declared entitled to recover 
Rs. 9.961-5-6^ with interest at nine per cent, 
from the defendants ; and payment was ordered 
to be made to him of the said sum by loeeMy 
instalments of Rs. 200. In order to secure the 
payment of the said instalments, the defend- 
ants were required to execute a mortgage to 
0 K of certain property, with power to him to 
sell the same, and to execute the decree for 
the whole amount, in case of default} for six 
months. OK assigned the decree to the plaintiff in 
the present suit, and subsequently to the assign- 
ment (viz , on the 21st July 1883), the defendants 
executed to the plaintiff the mortgage on which 
the present suit was brought. The mortgage- 
deed, after reciting the above facts, stated that 
the defendants had agreed to satisfy the amount 
of the decree, and it contained a covenant, by 
the defendants, that they would payRs. 9,961-5-0, 
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with interest at six per cent, by montlihj instal- 
ments of Rs 400 from the 21st August 1883. 
The mortgage, therefore, diffeied from the decree, 
both with regard to the instalments and the rate 
of inteiest. The plaintijgf sued to recover the 
sum of Rs. 4,207, being the amount of instal- 
ments due to* him under the said mortgage : 
Held, that the suit would not lie, as the mortgage 
was au adjustment of the decree, and had not 
been certified to the Court, as required by 
s. 258 of the Civil Procedure Code (Act XIV of 
1882) Abdul Rahim an v, Khoja Khaki 
Aruth. 

[I L. R, 11 Bom. 6 

7. — S. 244 — Civil Procedure Code 1882 ss 2o7a 
and 2oS—- Adj ustment of decrees more than three 
years old — Beferenoe under s, 617 of a question 
arising under these sections ] On the 22nd Maich, 
1 886, the applicant presented an application to a 
Subordinate Judge, praying that the adjustment 
of certain decrees, dated the 28th March, 1867, 
and 11th July 1871, might be certified, and a 
sanction granted to a sankliat, dated 18th March 
1880, passed to him by the defendant in satisfac- 
tion of the said decrees and in substitution of two 
bonds, dated February 1879. The Subordinate 
Judge being of opinion that the application could 
not he granted, inasmuch as the execution of the 
decrees was then barred by limitation, referred 
the case to the High Court under s. 617 of 
the Civil Procedure Code (Act XIV of 1882.) ; 
Held, that the question could not be referred under 
s 617 of the Civil Procedure Code (Act XIV of 
1882), as the order applied for to the Subordinate 
Judge was appealable under s. 2 of the Code . 
The question raised by the application related to 
the satisfaction of the decree within the meaning 
of s. 244 of the Code, RANGUri;. Bhaiji Harjivan 

[I. L. R. 11 Bom. 67 

8. — s. 244. — Ajyplication to set aside sale — Civil 
Procedure Code 188^, s. 294.] An application 
under s. 294 of the Civil Procedure Code to have a 
sale set aside on the ground that the pui chaser 
took nothing by his purchase, inasmuch he was the 
holder of the decree in execution of which the 
property was sold is a matter in execution falling 
under s. 244 of the Code. Vlraraghava v. Ven- 
liata, I L. R. 5 Mad. 217, followed. Ohinta- 
MANRAV NATTHU V , VlTHABAT, 

[I. L R 11 Bom. 588 

9. — s 24:4: --Compromise for larger amount than 
that clamed — Befusal of execution for larger 
amount— Suit for amount of compromise.'] The 
parties to a suit agreed upon a compiomise, the 
result of which was that the plaintiff obtained by 
the decree a greater quantity of laud than he had 
originally claimed, and a decree was drawn up in 
accordance with the compromise. In the execution 
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pioceeJings, tlie defendant raised an objec- 
tion that the plaintiff could not have execution 
for a greater quantity of land than he had 
claimed oiigmaliy, and the Court executing the 
decree allowed the obi^ction. No appeal from the 
Court’s Older was made, but the plaintiff biought 
a suit to recover possession of the*laiger amount 
of land mentioned in the compromise : Held, 
that the older o£the Couit executing the decree 
was eironeous in law and might properly be 
reeonsideied upon an application for review ; but 
that the present suit came within s 214 of the 
Civil Procedure Code, and therefore could not 
be maintained. Mohieullah v. Imami. 

[I. L. R. 9 All. 229 

10. — S. 244 — JudqmentHleldoT as part-pnr- 
chuaer of a decree, Suit hj ] II B and B D owned 
a 6-anna share in certain decrees. The other 
decree-holdeift subsequently sold their 10-anna 
share to // S and S J/, two of the jugdment-debtors. 
IT B and B B then proceeded to execute the 
decrees, and in satisfaction thereof were allowed 
to receive, upon giving security under s. 231 of 
the Code, the full 16-anna share of the decretal 
amount from II S and S JI, notwithstanding 
the objection of the latter on the ground of their 
pill chase Thereupon H S and S M brought a 
suit for deolaiation of their right of purchase 
and the recovery of a 10-anna share of the money 
ia the hands oi H B and R B * Held, that the 
plaintiffs were entitled to the relief sought for : 
Eehl^ also, that the provisions of s. 258 of the 
Civil Procedure Code did not affect the suit, 
which was brought, not upon the allegation that 
the deciees were satisfied by the plaintiffs’ pur- 
chase, but, on the confcraiy, was founded upon 
the proposition that the decrees weie not so 
satisfied. Aljdul Rahman v Khoja Kdiafii Aruth, 
I. L R. 11 Bom. 6, referred to : Held, further, 
that the claim was not within the words “relating 
to the execution of the decree” in s. 244 of the 
Civil Procedure Code, inasmuch as it did not raise 
any question in respect to the furtherance of, or 
hindeiauce to, or the manner of carrying out, 
the execution of the decrees. Haeagobikd Das 
KOIBGETO V. ISSUEI DASI. 

[I L. R. 15 Calc. 187 

11. — s. 244 — Question whether lands loere 
included m decree -Act Till of 1859, s.^^1 — 
Act XXIII of 1861,-?. 11.] The father of the 
defendant in 1853 obtained a decree against the 
father of the plaintiff and other persons 
for partition of village lands The decree direct- 
ed than in effecting the partition certain dhara 
lands then occupied by the plaintiff’s father 
were not to be included. Application for exe- 
cution of that decree was made in 1861, but 
the execution proceedings remained pending 
until 1882. On the 12th December 1882, the 
decree was executed, and the defendant (his 


father being then dead) was put iuto possession 
of the lands now in dispute as being part of the 
Lands to vrhich he was entitled under the decree. 
The plaintiff objected that these lands were not 
! subject to partition under the decree, and he ap- 
1 plied for an order that they should be deli%^ered 
, back to him. His application was rejected, and he 
I thereupon brought the present suit to recover the 
I lauds from the defendant. The Court of First 
, Instance was of opinion that the question raised 
' in the suit related to the execution of the decree 
! made in 1853, and under s. 244 of the Civil 
I Procedure Code, Act XIT of 1882, could not be 
I raised again by a separate suit. The plaintiff 
appealed to the Assistant Judge, who reversed 
‘ the lower Court’s deciee. On appeal by the de- 
fendant to the High Gouib • Meld, reversing the 
i decree of the lover Appellate Court, that the 
j plaintiff’s smt should be dismissed. The question 
1 whether the lands received by the defend- 

j ant m execution of the decree of 1853, were 
1 included in that decree, was a question relating to 
I the execution of the decree within the meaning of 
i s. 244 of the Civil Procedure Code, Act XIV of 
1 1882, which barred a separate suit. Raghujtath 
I Ganesh r MulnaAmad. 
j [I.L.R. 12 Bom. 449 

I 12 . — s. 244 — Question as to legality of purchase 

I hyjudgmcnldeltors of right of some of decree- 
I holders ] Disputes as to the legality of the pur- 
! chase by judgmenn-debtors of the lights of some 
j of the decree-holders in the property to which uhe 
' decree relates, and the extent of the share acquired 
I under the purchase, are questions falling within 
1 the puiview of cl (e) of s. 244 of the Code of 
I Civil Proceduie, and must be determined by order 
of the Court executing the degree. Khudai t\ 
Shbo Dyal, 

(I. L. B. 10 All. 570 

! 13 , — g, 244 — Separate su it — A uetion-giurchaser 

' not a representaiice of nther party to a suit— Sale 
r In execution (f property belonging to apei'son other 
) than the judgment-debtor.’] In execution of a 
1 decree on a mortgage, eeitain property was sold*; 
j which the plaintiff in this suit claimed as his 
I own under sale to himself by the sons of the 
) judgment-debtor. He applied to the Court to 
have the sale set aside, but failing in Ms ap- 
! plication, he sued both the decree-holder smd the 
i auction-purchaser for a declaration of Ms title 
to the property in question. The Assistant Judge 
held on appeal, that the suit was not maintain- 
able, on the ground that the greater part of the 
property being included in the decree, the question 
of title ought to have been settled in execution 
proceedings under s, 244 of the Code of Civil 
Piocedure (Act XIV of 1882) and not by a se- 
parate suit : Held, reversing the ^ decision of the 
Assistant Judge, that s. 244 did not bar the 
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present suit. It could not apply, except as regards 
property affected by the decree, and a part of the 
|)roperty claimed by tbe plaintiff was not includ- 
ed in the decree. Moreover, the question in the 
present suit did not arise between tbe parties to 
tbe former suit, or tbeir repiesentatives. Shiy- 
EAM OHINTAMAN V, JlVU, 

[I. L. R. 13 Bom. 34 

14. — S, %4:^,-^Se;parate suit on disallowance of 
objection to execution.] In execution of a decree 
tbe defendant, wbo was sued as tbe representative 
of her deceased brother, objected under s. 211 of 
tbe Code of Civil Proceduie to tbe attacbment of 
ceitain lands to wbicb sbe set up independent 
title. Tbe objection was disallowed, and the land 
was sold. Sbe then sued tbe execution purcbaser 
to set aside tbe Court -sale and obtained a decree 
against which no appeal was preferied. She now 
sued for possession . Beld, that tbe suit lay 
notwithstanding the order under s. 211. Ketli- 
LAMMA KeLAPPAN. 

[I. L. R. 12 Mad. 228 

(2) PARTIES TO SUITS, 

15. — s. 244.^ Sejiarate Su?t.^ F having obtained 
a decree for money against JT, the karnavan of the 
defendants, K died, and tbe defendants were made 
parties to the suit as representasives of K. Tarwad 
property was then attached by B, and tbe defend- 
ants having objected, tbe Court raised tbe attacb- 
ment. B sued for a declaration that tbe property 
released was liable to be sold Utdd, that tbe 
suit was barred by s. 241 of tbe Code ot Civil 
Procedure. Rayunxi Mexon r. Kuxju Nayae. 

(I. L. R. 10 Mad. 117 

16. — S. 244 — Transfer of decree by ojjeratlon of 
law — Bepresentath'e of original decree-holder — 
Bight to appeal against order refusing execution?^ 
B died in May 1859, leaving bis property to bis ex- 
ecutors in trust for tbe appellant P,and be directed 
that tbe property should be assigned by them to tbe 
appellant as soon as be came of age. In August 
1868, tbe executors filed this suit against X, as 
manager of certain landed property belonging to 
tbe Haliai Bbattia caste, and known as Mahajan 
Wadi, to recover certain loans made by them as 
executors to him as manager of the said wadi. 
On the 11th May 1870, while this suit was pend- 
ing, the executors assigned all the propel ty of 
their testator to the appellant P. By the deed of 
assignment they assigned to him {inter aha) 
“ all moveable property, debts, claims, and things 
in action whatsoever vested in them as such exe- 
cutors.” No steps were taken, subsequently to 
this assignment, to make tbe assignee P a party 
to the suit, which proceeded without amendment. 
On the 23id January 1873, a decree was passed 
for the plaintiffs on the record for Es. 31,272-13-5, 
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and it was declared that the said sum should be a 
first charge on the rents and income of the said 
wadi. Subsequently to this decree L opened an 
account in the name of the appellant P, and 
from time to time made payments to him on 
account of the decree. The last of these pay- 
ments was made on the 19th November 1884. 
None of these « payments were certified to the 
Court. In 1885 the respondent F was appoint- 
ed to the office of manager of the^^ Haliai Bhattia 
eastern the place of L, the original defendant 
in the suit. On the 4th January 1886, his 
attorneys wrote to the appellant’s attorneys 
offering to pay the appellant the balance due to 
him under the decree. Subsequently, however, 
he refused to make any payment to the appellant, 
whereupon the appellant appli ed for execution of 
the deciee against him as manager of the said 
loadi. He claimed to be atransfeiee of the decree 
under s. 232 of rhe Civil Procedure Code (Act XI V 
of 1882) His application was reused by the 
Judge in chambers * Meld, that the appellant was 
a transferee of the decree within the meaning of 
s, 232 of the Civil Procedure Code (Act XIV of 
1882). The decree had been transferred to him 
“ by operation of law.” As such, he was entitled 
to sue out execution, and was to be regarded as the 
representative of the original decree-holder within 
the meaning of cl [o) of s 244 of the Civil Proce- 
dure Code (Act XIV of 1882), and had a right of 
appeal against the older of the Judge in chambers 
refusing execution Pcjrmaxaxdas Jiwandas r, 
Vallabdas Wallji, 

[I. L R. 11 Bom. 606 

17.— S 244-^Representatives of t7'an<iferor of 
decree — Application for substitution of names by 
tranfeiees—Kon-regxstration of transfer ] The 
holders of a decree for the sale of mortgaged pro- 
perty tranferred the same to M by instruments 
which were registered at a place where a small 
I portion only of the property was situate. Subse- 
quently, M transferred the decree to other persons, 
and the co-transferors applied under s. 232 of the 
Civil Proceduie Code to have their names substi- 
tuted for those of the original decree-holders. The 
judgment-debtor opposed the application on the 
grounds that his name had not been substituted 
for those of the original decree-holders, who had 
transferred to him, and that the trausfers to M 
were inoperative, as the instruments of transfer 
had not been registered at the place where the sub- 
stantial portion of the mortgaged property was 
I situate, in accordance with s. 20 of the Registration 
Ac b of 1877. It appeared that no notice had been 
issued to M under s. 232 of the Civil Procedure 
Code, that he was dead, and that his legal repre- 
sentatives had not been cited as reqnired by law. 
i The application was allowed by the Oourcs below : 
Meld, that the matter involved questions arising 
between the parties to the decree, or their repre- 
sentatives, within the meaning of s. 244 {p) of the 
Code, and that the order allowing the application 
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was, therefore, a decree withia the defiaitioa of 
s. 2, and was appealable as such. Gulzari Lal 
V. Data Ram, 

! I. h. R. 9 All. 46 
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Court has jurisdictiion to execute the attached 
decree on the application of the attaching creditor. 
Peary Mohun Chowdhry c. Rombsh Ohundee 

Nundy, 


18. — s. 244. — Applteatumhi/Colleetof* in inmper 
huit — Cud Procedure Code^ h, ill — Pecorery of 
Court ^ Fees hj Government] Held, that a Collector 
applying on behajf of Government, under s. 411 
of the Civil Procedure Code, for recovery of court- 
fees by attachment of a sum of money payable 
under a decree to a plaintiff suing in forma pauperis, 
might be deemed to have been a party to the suit in 
which the decree was passed, within the meaning 
of s. 244 {c) of the Code, and that an appeal would, 
therefore, lie from an order granting such 
application. Janki r. Collector op Allahabad 

fl. L. R.9 All. 64 

19. — 3. 244* — Beerce pa^.sed against represen- 
tive of debtor — Attachment ofprojjei-f-g as helong- 
tngto debtor — Object ion to attachment by j udgm e iit- 
debtor setting up an independent title -^Appeal 
from order disallowing objtction — Cnil Proadure 
Code, ss. 2, 283.] The decree-holders in execation 
of a simple money deciee passed against the legal 
representatives of their debtor, and which provided 
that it was to be enforced against the debtor’s 
property, attached and sought to bring to sale a 
house as coming within the scope of the decree. 
The judgment-debtors objected to the attachment 
and proposed sale on the ground that the house 
was their own private property and not the pro- 
perty of the debtor within the meaning of the j 
decree, having been validly transferred to them 
during the debtor’s life-time. The objection was ! 
disallowed by the Court of First Instance * Edd ' 
that s. 283 of the Civil Procedure Code had no 
application, that the case fell within s. 244, and 
that an appeal would lie from the first Court’s 
order. Pam Gliulam v Hazaru Knai\ I L R. 

7 All. 547, and Sita Rani v. Bhagwan Bas, 

I. L. R. 7 Ail. 733, followed. Shanhar Bial v, 
Amir Haidar R. 2 All *752; AMvl Pahman 

V. Midiamad Yar^ I. L. R. 4 Ail. 190 ; Awadh 
Kuan V PoJdu Tiwari, I. L. R. 6 All. 109; 
Chowdhry Waited Alt v. Jumaee, 11 B. L. R 149 ; 
AmeeroonniSfSa Khatoon v. 2Ieer Mahomed, 20 

W. R. 280 ; and Kvnyali v. Mayan. I. L. R. 7 Mad. 
263, referred to. Mulma^sTEI r, Ashpak Ahmad. 

[I. L. R, 9 All. 605 

20. — s 244. — Re 2 )rsentative of decree-holder — 
Attachment of decree — Cml Procedure Code (Jcif 
XIV of 1882), ss. 232. 273.] A person attaching a 
decree is a representative of the decree-holder 
within the meaning of that term as used in s 244 
cl (c) of the Civil Procedure Code, and in every 
case is entitled to enforce execution of the decree | 
which he has attached When the decree attached i 
has been passed by the same Court as the decree 
in execution of which it has been attached, rhe I 


[I L. R. 15 CalG, 871 

21— S 244 — Pej^resentath'es of judgment-debtor ] 
Held, that proceedings in execution of a decree 
taken againstthe plaintiff’s father and elder brother 
on previous occasions, did not bind the plaintiffs 
under s. 244 of the Civil Procedure Code (Act 
XIV) of 1382, the plaintiffs not having been par- 
ties to them within the meaning of that section. 
KRISHNAJI I, VlTHALRAV. 

[I. L. R. 12 Bom. 80 

22. — S 244 — Civil Procedure Code, s. 291 — Sale in 
ewpcution of decree — Tender of debt by tranf'pwe 
of property — Sepa rate sinf] Held, that the assign- 
ees of a purchaser from a judgment-debtor of 
property, the subject-matter of a decree for 
enforcement of hypothecation were entitled to 
come in and protect the property from sale in 
execution of the decree by tendering the debt and 
costs under s 291 of the Civil Procedure Code, and 
that the executing Court was bound to accept the 
money and stop the sale • Held, also, where the 
executing Court had refused to accept the money, 
and the sale had taken place, that a suit by the as- 
signees to set aside the sale and for a declaration of 
their right to come in under s 291 was not barred by 
s. 244 of the Code. Behari Lal Gaxpat Rax. 

[I. L R. 10 All. 1 

23 — S.244 — Money paid info Courtly pre-emptor 
— ^uif for pre-empt londi snussed 0 ii appeal — Suit for 
refund of money paid into Court.} A suit for^ pie- 
emption was decieed conditionally on the plaintiff 
paying Rs 1,595, which the Court determined was 
the amount of the sale-consideration. He paid 
the amount to the vendees, and the payment was 
certified under s. 258 of the Civil Procedure Code. 
Subsequently the decree vras modified on appeal by 
increasing the amount of sale-consideration to 
Rs. 1.995, which the plaintiff was required to pay, 
as the condition of pre-emption. He never paid 
the difference between the amount fixed by the 
first Court and the sum fixed as the true price by 
the Appellate Court, and the suit consequently stood 
dismissed. He then assigned to the plaintiff in 
the suit his right to recover the amount, Rs. 1 ,59.5, 
from the vendees, who, after unsuccessful appli- 
cation made to the Court of First Instance, under 
, s. 244 of the Civil Procedure Code, to recover the 
i amount, instituted this suit* Held, that the assign- 
' ee was a representative of the plaintiff in the 
‘ pre-emption suit within the meaning of s 244 of 
the Civil Procedure Code, and the suit was there- 
fore barred under the provisions of that section. 
ISHUR Das v. Koji Ram. 

[I. L. R.10A11.854 
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24 — S. 244 — Decmml Judgment-debtor — 

Bxee7(tfon nqatn^t a ‘jjerwnnottlic legal repremifa- 
tire.] The defendants along with one JV and C, had 
bi ought a suit against one A, in the Civil Couit at 
Peshawar in the Punjab, and obtained a decree on 
the 2Bid July 1878, foi Rs. 305,545-12-0. In 1881 
application for transfer of the decree to the Couit 
at Moradabad for execution was made, and it was 
gi‘anted, but no steps were taken thereupon On 
the 12th June 1883, ..1 died. On the 30th Apul 
1884, the defendants again applied to the Court at 
Peshawar, tieating then judgment-debtor as being 
then alive, for a flesh certificate to execute their 
decree in the Moradabad distiict and obtained it 
On the 20th August 1885, they made an appli- 
cation to the Distiict Judge of Moradabad for 
execution of their decree, and in it it was stated 
that the application was “ for execution against 
Ajudhia Prasad and after his death against Angan 
Lai, the own brother, and Durga Knar, widow, 
and Laohman Prasad and others, sons of Ajudhia 
Prasad, residents of Kundarki. and the said 
Angan Lai at present residing at TJmballa and em- 
ployed in the Gommissaiiat Transport Depart- 
ment, judgment-debtois,” It was further stated 
that ^‘the judgment-debtor was dead and his 
heiis are living and in possession of his estate, 
and Angan Lai himself has realised Rs. 9,637-4-9 
due to the deceased judgment-debtor from the 
Commissariat Department of Calcutta and appro- 
piiated the same, therefore, to that extent the 
person of the said Angan Lai was liable.” Noti- 
fication of this application was issued to Angau 
Lai as also to the other persons named therein. 
Angan Lai objected to the application as against 
him, stating that, although he was the brother of 
A, deceased, yet he always lived separate and car- 
ried on business ‘sepaiately ; and that there was 
no connection or partnership between him and the 
deceased judgment-debtor, and that he had no 
property of the deceased in his possession. Fur- 
ther, that as A left issue it was wrong to call him 
an heir to A, and take out execution process 
against him. In reply to these objections the 
judgment-creditors (defendants) did not contend 
that Angan Lai was the legal representative of 
the deceased Judgment-debtor, but treated him 
«LS a person in possession of a sum of money 
belonging to the deceased, and therefore liable to 
the extent of the sum so received by him. The 
Subordinate J udge holding that Angan Lai was 
the brother of the deceased and had realised the 
amount from the Gommissaiiat Office, which he 
failed to prove that he paid to the deceased, 
ordered execution to proceed against him. Angan 
Lai then instituted this suit to set aside the order 
of the Subordinate Judge. It was contended, 
that the proceedings of bhe Subordinate Judge 
were held under s. 244 of the Code, and, therefore 
no separte suit would lie : Meld^ that the con- 
tention must fail, as the Subordinate Judge never 
p, treated the proceedings in execution against 
Angan Lai upon the footing that he was the legal 
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lepresentafcive of the deceased judgment-debtor. 
Mahomed Aqa Ah Klum v Badmuhund . L. R 3 
I. A 241, and Kadtr Ronmni v. Bq^en Cliand Bas- 
sara^.Z 0. L. R. 437, weie leferred to. Angax Lal 
V. OUDAR MaL. 

"'[I. L R. 10 All. 479 


25.-— s. 244 — Question rela>ti,ng to eocecutum 
of decree — Ilepresentatives\'] JC and J/ weie 
brothers alleged to be joint in food, dwelling, and 
business. In a suit which was brought against K, 
and which was unsuccessfully defended by him on 
behalf of himself and the jointfamily, a deoiee for 
costs was passed against him. Xdied after decree, 
and the decree-holder in execution had Kh sons 
put on the record as his representatives. Certain 
property was attached in execution, and the sons 
objected that the property in question had come 
to them as the self -acquired property of their 
uncle M, who had died after IC tind that they 
had inherited no property from their father K. 
Their objection was allowed by the Court execut- 
ing the decree, and the property was ordeied to be 
leleasedfrom attachment. In asuit brought by the 
assignee of thedecree-holdei against the sons of A' 
to establish his right to proceed against the property 
in question in execution of the decree against A'. 
Held, that the question of the liability of the 
property to be taken in execution in the hands 
of the defendant was a “ question arising be- 
tween the parties to the suit in which the decree 
was passed or their repreu^nfatives, and relating 
to the execution, &c., of the decree” within the 
meaning of s 244 of the Civil Piooedure Code, 
and that the suit was consequently not maintain- 
able The cases as to the position of representa- 
tives added to the suit either before or after 
decree referred to and discussed, Rajrup Singh 
V . Ramgolam Roy. 

[I. L. R. 16 Calc. 1 


26. — s. 244 — Becrm against mortgagor for 
mortgage money, and Juectmg sale of mortgaged 
pi'operty as against him anda third party — Attach- 
ment of other projierty %n possession of third party 
as that of the mortgagor Claim by third party to 
oimersJup of such property--^ Suit by decree-holder 
to establish mortgagor's right to property In a 
suit upon a hypothecation bond a third party was 
made defendant, as she claimed the hypothecat- 
ed property. The mortgagee obtained a decree 
for recovery of the amount of the bond, and 
for enforcement of the mortgage. In exe- 
cution of the decree, the debt not being satisfied 
by sale of the mortgaged property, the decree- 
holder caused certain other immoveable property 
in the possession of the third party to be attach- 
ed. She objected to the attachment on the ground 
that this property was her own, and was not 
liable to sale in execution of the decree. The 
objection was allowed, and the decree-holder then 
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CIVIL PROCEDURE CODE. 1SS2, s. 244^ 

eontmved, 

(2) PAETIES TO SUITS-» auitifived, 
sued for a declaration tliat the property belong- 
ed to the mortgagor judgment-debtor, and was 
liable to attachment and sale in execution of the 
decree . Held, that as no claim in the former suit 
was made against the objector personally, or in a 
representative charactei?but as regards her, the 
only claim was virtually for a declai alien that she 
was not entitled to the hypothecated*property, the 
decree affected her only so far as it negatived her 
alleged inteiest in*that property, and, so far as rt 
was sought to be enforced against other property, 
she was a stranger to that suit, and her objection 
must be taken to have been decided under ss. 278 
and 280 of the Civil Proceduie Code, and the 
present suit was rightly brought under s. 2SS and 
was not barred by s. 244. Xa MrsJaca /' Penltad v. 
JRnii JBaliadur StHfjli. I. L II 12 Calc. 45S, le- 
f erred to; ^Tuhnatifn v. uUlifali Aluntd. I. L. It. 
9 All. 605 ; and Xiniha Ilarishd v. Sdaram Paraji, 
L L. It 9 Bom 458, distinguished, Jaxgi Nath 
r. Pbundo. • 

[I. L. R. 11 All. 74 

27. — s 244 — ufjudffuunt^dcltur 
— Piireha^er at c,tecntnm saP — Pricatr j)ur(dia,s (^ — 
Purchase pendent lite ] The defendants Nos 2. 3. 
and 4 were, together with one Jf, the owneis of 
certain immoveable propeifcy, including two me- 
hals. Oiipore and Ekdhala, subject to a moitgage, 
on which the mortgagee obtained a decree on SOth 
July 1875. Whilst that suit was pending, one K 
JD took out execution of a money-decree which he 
had obtained in 1S71 against defendant No. S, I 
and put up for sale the mehal Oiipore, which was 
purchased by the father of the plaintiff A, who i 
eventually obtained possession of it through the ! 
Court. The plaintiff B pui chased privately the 
mehal Ekdhala from the mortgagois and from M 
some time after the date of the deciee on the 
mortgage. That decree was in course of execu- 
tion when the mortgagee died, and his estate came 
into the hands of the Administrator-Geneial, who. 
on ISfeh August 187S, sold the deciee to defend- 
ant No. 1 After this sale several applications 
weie made to have the name of G substituted for 
that of the original decree-holder, but in none of 
these applications was any further step taken to- 
wards execution of the decree, or any order made 
for substitution of the name of G. until 18th July 
1885, when, after notice to the defendants under 
s 232 of the Civil Procedure Code, G\ name was 
substituted as decree-holder, and execution was 
taken out against the mortgaged property includ- 
ing Oiipore and Ekdhala. The plaintiffs each 
claimed the mehal they had respectively purchas- 
ed, but their claims were disallowed. In suits 
brought by the plaintiffs for a declaration of tbeii 
right to hold the pioperties free of the mortgage, 
the Court found that G was only a hmamddar* so 
far as his purchase of the mortgage-decree was 
concerned. Udd, the plaintiff A, being the pur- 
chaser at a public sale in execution of a decree, was 
not the representative of the judgment-debtors, 


CIVIL PROCEDURE CODE, 1882, s 244— 

I coHtiiiued, 

(2) PAETIES TO SUITS— 
i the mortgagors, within the meaning of s. 244 of 
! the Civil Proceduie Code ; but the case was differ- 
I ent with respect to plaintiff B, who claimed by 
; private purchase and must be considered the re- 
, presentative of the judgment-debtors within the 
> meaning of that section. Dnimdranafh SannyaZ 
I V. Baj CooPiar Ghose, L R. 8 I A. 65. I. L. R. 
7 Calc. 107 ; Anundmnyee I)o.s‘src v JDJionendm 
Chuider Moolicvjee^ 14 Moore’s I. A. 101, 8 
B L R. 122 ; and LalJa Prahlivlcd v Jlyhie, 

I I L. E. 14 Calc. 401, referied to. Gour Suxdar 
Lahiri V Hem Chunder Chowdhury GorE 
Sunder Lahari i\ Hafiz Mahomed Ali Ehax. 

[I. L. R. 16 Calc. 355 

28.— s. 244.— Cf I fl Prorednre 0}de,l8S2, ss. 293, 
306 — Ltahddy of defaulting 
front order viidcr .■i, 293 — At a saiein execu- 
tion of a decree a decree- holder, who had obtain- 
ed leave to bid. was alleged to have made a bid 
through his agent of Rs. 90,000, but he shortly 
afterwards repudiated the bid and did not pay the 
deposit. The property was put up for sale again 
on the following day under s 306 of the Code of 
Civil Proceduie. and was in due course knocked 
dewn for a smaller sum. The judgment-debtor 
filed a petition under s 293 to recover from the 
decree-holder the loss by re-sale ; the petition was 
rejected. On appeal . ffeld^ than the que^-tion at 
issue was one arising between the parties to the 
suit, and that an appeal lay against the Older reject- 
ing the petition. Vallabhax i\ Pangunnt, 

[I. L. R. 12 Mad. 454 


-,s. 245 

See Limitation Act 1877, Art. 179— 
Nature op Applicatio>— Irre- 
gular AND Defective Applica- 
tions 

[I. L. R. 14 Calc. 124 


-,s. 246. 

See Sale in Execution of Decree- 
Setting ASIDE Sale— Ireegu- 
LABiTX— G eneral Cases. 

[I. L. R. 14 Calc. 18 

Ste Cases under Set-off— Cross De- 
crees 

s. 247. 

See Cases under Set-off— Cross De- 
crees. 


, s. 253. 

See Right of Appeal, 

[I. L. R. 12 Bom. 71 

See Cases under Surety — Enforce- 
ment OF Security. 
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CIVIL PROCEDURE CODE, 1882, s. 257- 

3 ^ ^^^^■—Praotlce—' Order for payment of costs 
of day ^Payment %nto Court or to 2 >eLrty. I Wheie 
a paity to a' suit was directed by the High Coui t 
to pay the costs of the day, and his solicitor paid 
the money into Court under s. 257 of the Code 
of Civil Proceduie : Ileld^ that section was not 
applicable as the order was not a decree Shanks 
%\ Seoeetaky op State por India. 

[I. L. R. 12 Mad. 120 

,s. 257 Ca). 

See Compromise— Compromise op Suits 
UNDER Civil Procedure Code. 

[I. L. R. 11 AIL 228 

1.— S. 257 —Uavala or nndertahinq ly a 
third party to pay decreed deUfor the judgment- 
debtor— Ay reeinent meorporattny the haiala, 'in 
substitution of the decree^ capable of execution at 
the date of the ayreernentSmt on sueh agreement.'] 
The plaintiff obtained a money-decree against the 
defendant, Hur Patel, and, in execution thereof, 
attached his property. Thereupon, at Hur Patel’s 
request, five persons gave a liaiala or oiai under- 
taking to pay the amount of the decree, and the 
attachment was lemoved. It appeared that some 
payment was made under the Jiaiala, Subse- 
quently Hur Patel and the defendants Hos. 2 and 
S executed a bond to the plaintiff reciting the 
havaia, the payment thereunder, and agreeing to 
pay the amount of the deciee with interest. 
Neither the hamla, nor the bond was brought to 
the notice of the Court for sanction, and the 
decree, which was capable of execution, was then 
destroyed. The plaintiff now sued to lecover the 
debt due under the bond. The District Judge 
was of opinion that the part of the bond which 
contained a promise to pay interest was void, but 
that in respect of the principal amount of the 
decree it was not void On reference to the High 
Court : Held, that the whole bond was void. The 
hamla was an agreement such as is contemplated 
in para. 1 of s. 257 A of the Civil Proceduie 
Code (Act XIV of 1882), and was void for 
want of the sanction of the Couit under that 
section. The bond, regarded as one in consi- 
deration of the haiala, or as an agreement for 
satisfaction of the decree, was also void under 
para. 2 of the same section for a similar reason. 
Vishnu Vishwanath t \ Hub Patel. 

[I. L. R. 12 Bom. 499 

2.— S. 257 (a). — Agreement extending time of pay- 
ment wider decree without sanctum of Court — 
Application for such sanction after the decree was 
barred,] The decree in a redemption suit direct- 
ed that the lands mortgaged should be allowed 
to be redeemed on payment of Rs 30-7-0 by the 
plaintiff to the defendant. The decree was subse- 
quently modified by substituting Rs. 91-2-6 for 
Es. 30-7-0 On the 3rd October 1885, the parties, 
entered into an agreement whereby {inter aha) 
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— continued, 

the time to pay the decreed debt was extended to 
five years from that date, but no sanction of the 
Court was obtained. On the 18th Febiuary 1888, 
the parties applied to the Couit to sanction the 
agieemeut of 1885, On reference to the High 
Court * Held, that the agreement in question 
required the Court’s sftncUon under s. 257 A 
of the Civil Procedure Code (Act XIV of 1882), 
for want of which it was void, so far as it related 
to the judgment-debt, and that the sanction could 
not be given at the date it« was applied for, 
Naru Koli i \ Chima Bhosle. 

[I. L R. 13 Bom. 54 

3.— S 267 (di,)— Agreement for, or to gke, time 
for satisfaction of judgment-debt — Agreement with- 
out sanction of Court — Illegal contraet — Gontract 
Act (JXf)/ 1872,5. 23) — Consideration.] The plain- 
tiff obtained a decree against the defendant 
under which the judgment-debtor was liable to 
pay the amount by instalments '<frith interest at 
4 per cent Eventually, the defendant failing to 
pay, the plaintiff accepted a bond executed jointly 
by the defendant and T, his father, by which they 
both became liable for the amount of the decree 
with interest at 18| per cent. In a suit on the 
bond, it was contended that the bond was void 
under s 257 A of the Civil Procedure Code, as 
being an agreement to give time for the satisfac- 
tion of the judgment-debt made for no considera- 
tion, and without the sanction of the Court, and 
also without such sanction providing for payment 
of a sum in excess of the amount due under the 
decree , that it was void within the meaning of 
s 23 of the Contract Act as being forbidden by, 
or of a nature to defeat the piovisions of, s. 257A 
of the Civil Proceduie Code ; and that, conse- 
quently, the suit on it was not maintainable. 
Held,, that s 257 A of the Code was not applicable. 
That section was framed to prohibit the enforce- 
ment of an agreement of the kind mentioned 
therein, if made without the sanction of the 
I Court, in execution of the decree, but was not 
intended to take away the light of parties of 
enteimg into a fiesh contract, eibhei for payment 
of the judgment-debt, to give time for such pay- 
ment, or for the payment of a larger sum than 
may be covered by the decree, if it be for a pro- 
per consideiation. In this case the consideration 
for the bond was a lawful consideration ; it could 
not be said thau because satisfaction of the decree 
was ^ not certified to the Court, there was no 
consideration : Held, also, the bond was not void 
under s 23 of the Contract Act. Semble The 
words “any law ” in that section lefer to some 
substantive law, and not to an adjective law, such 
as the Piocedure Code is. Hukum Chand Oswal 
0 , Tahaeunnessa Bibi. 

[I. L. R. 16 Calc. 504 

4.— s. 267 Decree, adjustment of hjstra^i- 

gers— ‘Consideration-— Bond on such adjustment^ 
P having obtained a decree against B, the son of 
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the latter gave the son of the former an instal- 
ment bond for the judgment-debt ■without the 
sanction of the Court. In a suit by son to 
lecover the debt on the bond * Seld, that the suit 
would iie. S. 257 A of the Civil Procedure Code 
(Acg XIV of 1882) applies only to agreements 
between the parties to the cuic oi decree. Rasiji 
Pa:^i>u %\ Mahomed Walli. ^ 

[I. L R. 13 Bom. 671 

, s. 258. 

Bee S. 244— QUESTION’S IN EXECUTION OF 
Beoebe. 

fl. L. R. It Bom. 57 

Bee Appeal— Execution of Decree- 
Question IN Execution. 

[I. L R. 11 Bom. 57 

See Pena% Code, s. 210. 

[I L. R. 16 Calc. 126 

[I. L. R. 10 Bom. 288 

1, — s. 258. — Adjustment of decree ivHhout 
certifijing — Pro(f of payment of decree otliejnci^e 
than hy certificate— iraudident e,cecut ion of decree 
after adjustment.'] Where a decree has been 
satisfied out of Court, and the payment has not been 
recorded in accordance with s. 258 of the Civil 
Procedure Code, it is nevertheless open to the 
judgment- debtor when suing to have a ! 
sale made by the guoudani decree-holder after 
satisfaction of the decree set aside, to prove rhe 
payment of the decretal money otherwise than 
by a certificate under that section. Pat Dasi r. 
Shaeup Chand Mala. 

[I. L. R.14 Calc. 376 

But See Mothuea Mohun Chose Mondul r. 

Akkoy Kumar Mitter. 

[I. L. R. 15 Calc. 557 


made to Mm of the said sum by weekly instal- 
ments of Rs. 200. In order to secure the payment 
of the said instalments, the defendants were re- 
quired to execute a mortgage to O X of certain 
property, with power to him to sell the same, and 
to execute the decree for the wholea mount, in 
case of default, for six months. 0 X assigned 
the decree to the plaintiff in the present suit, and 
subsequently to rhe assignment (vi ^ , on the 21st 
July 1883) the defendants executed to the plain 
tiff the mortgage on which the present suit was 
brought. The mortgage-deed, after reciting the 
above facts, stated that the defendants had agreed 
to satisfy the amount of the decree, and it con- 
■ taineda covenant by the defendants that they 
I would pay Rs. 9,961-5-6, vrith interest at six per 
cent, by monthly instalments of Rs. 400 from 
the 21 St August 1883. The mortgage, therefore, 
differed from the decree, both with regard to the 
instalments and the rate of interest. The plain- 
tiff sued to recover the sum of Rs. 4,207, being the 
! amount of instalments due to him under the said 
* mortgage . Held, that the suit; would not lie, as 
the mortgage was an ad j ustment of the decree, 
and had not been certified to the Court, as re- 
quired by s 253 of the Civil Procedure Code 
(Act XIV of 1882) Abdul Rahiman r. Khoja 
Khaki Aeuth, 

[I. L. R. 11 Bom. 6 


3. — s 258 — Payment made towards decree^ hut 
uncertified— Effect of such paijments on limitation 
for application for execution of decree.] Where 
certain payments had been made on account of a 
decree, but such payments had not been certified 
! to the Court under s. 258 of the Civil Procedure 
'j Code, it was held, following Fakir Chand Bose v. 
1 MadanHokan Gliose, 4 B.L.R. P. B. 130, that such 
I payments, although not certified to the Court, 
were effectual to prevent the appellant's applica- 
‘ tion for execution from being barred by iimita- 
; tiou. It would, however, be necessary for the 
I appellant to certify these payments. PuemanaN- 
DAS JlWANDAS V, VALLABDAS WALLJI. 


2. — S. -Adjustment of decree — Suit to 

recover instalments due under a mortgage made in 
adjustment of decree] Under s 258 of the 
Civil Procedure Code (Act XIV of 188:^) no Court 
can recognize an uncertified adjustment of a decree 
for any judicial purpose whatever. Pattanhar v. 
Berji, I L E. 6 Bom 146, overruled A suit wilnot 
lie to enforce an uncertified agreement of adjust- 
ment of a decree against a judgment-debtor, the 
consideration for which is, that it shall operate m 
satisfaction of the decree ; as there is, in that 
case, no consideration which the Court can re- 
cognize, and therefore no valid consideration for 
the judgment-debtor’s agreement. The plaintiff 
was the assignee of a decree obtained by one OX 
against the defendants on the oth^May 1883 By 
that decree, 0 JT was declared entitled to recover 
Es. 9,961-5-6, with interest at nine per cent from 
he defendants ; and payment was ordered to be 

W. D. 


[I. L. R. 11 Bom, 506 


4. — s. 258. — Paymeiit made hy^ defendant in 
satisfaction of decree not certified— Snhseqvsnt 
recersalof decree on appeal — Application hy defend^ 
ant for refund of money paid zn satisfaction.] The 
plaintiff obtained a decree against the defendant 
for Es. 60 and costs, Rs. 29-10-1, against which the 
defendant immediately appealed. Shortly after- 
wards the defendants sent Es. 70 to the plaintiff’s 
vakil, intimating by a letter that the remittance 
was in part payment of the decree, and that an 
arrangement would be made to pay the balance. 
The plaintiff did not take out execution of the 
decree, but the part payment was not certified to the 
Court. On appeal, the decree w’as reversed, and 
the defendant applied for the refund of the 
amount which he had paid to the plaintiff. The 

5 
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dontiimed. 

Court of First Instance granted the application. 
The plaintiff appealed, and the Appellate Oouit 
reversed the order, holding that, under the provi- 
sions of s. 258 of the Civil Procedure Code, the 
payment made by the defendant not having been 
certified could not be recovered* Held, by the 
High Court that the defendant was entitled to re- 
cover the amount paid to the plaintiff. The decree 
having been reversed on appeal, the payment, 
whether certified to the Couit or not, could only 
be regarded as made without consideiation, and 
the defendant was entitled to have it restored. 
The Court accordingly under s. 622 of the Civil 
Procedure Code dischaigedthe order of the lower 
Appellate Court, and restored the order of the 
Court of First Instance. Vasudev Govind t’. 
ViSHNtJ VlTHAE. 

[I. L. R. 11 Bom. 724 

6. — S. 258. — Judgment-deMor as part-imrelhaser 
of a decree^ Suit &y.] M JD and M J) owned a 
B-anna share in certain decrees. The other decree- 
holders subsequently sold their 10-anna share to 
jET S and S /!/, two of the ]udgmenb-debtors. II B 
and R B then proceeded to execute the decrees, 
and in satisfaction thereof, were allowed to 
receive, upon giving secuiity under s. 231 of the 
Code, the full 16-anua share of the decretal amount 
from AT S and 8 i/, notwithstanding the objec- 
tion of the latter on the ground of their purchase. 
Thereupon JEL 8 and S M brought a suit for 
declaration of their right of purchase and the 
recovery of a 10-anna share of the money in the 
hands H B and RB : Held, that the plain- 
tiffs were entitled to the relief sought for : Hdd^ 
also, that the provisions of s 258 of the Civil 
Procedure Code did not affect the suit, which was 
brought not upon the allegation that the decrees 
were satisfied by the plaintiffs’ purchase, but, on 
the contrary, was founded upon the proposition 
that the decrees were not so satisfied, Abdul 
Rahiman v. Khoja Khahi Amth, I[L. E. 11 Bom. 
6, referred to : Seld, further, that the claim was 
not within the words ‘‘relating to the execution of 
the decree ” in s. 244 of the Civil Procedure Code, 
inasmuch as it did not raise any question in re- 
spect to the furtherance of, or hindiance to, or the 
manner of carrying out, the execution of the 
decrees, Haeagobind Das Koibueto v, Issuei 
Dasi. 

[I. L. R. 15 Calc. 187 

6. — S. 268. — Mortgage %n satisfaction of decree — 
Adjustment 7iot ceihfiedS\ In a suit brought by a 
Hindu to recover certain land, defendant pleaded 
that he held the same under a mortgage granted to 
him by plaintiff’s mother and guardian in satis- 
faction of a decree obtained against plaintiff’s 
deceased father. Plaintiff contended that, as the 
mortgage was in adjustment of a decree, and the 
adjustment had not been certified to the Court, 
the mortgage could not be recognized by virtue 
of Si 268 of the Code of Civil Procedure ; Eeldi 
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contiimed. 

that as theie had been no certified adjustment 
of the decree, the moitgage could not prevail 
against plaintiff’s claim — Abdul Rahman v. 
Khoja Khalil Aruth.l, L. R. 11 Bom. G, followed, 
and Mallamina v. Venliajjpa^ I. L. E. 8 Mad. 
277, distinguished. Thieumalai v. Sundaea. 

^ [I. L. R. 11 Mad. 469 

7, — s, 26S!--Beeree — Satisfaction of decree out of 

Court^^ Payment uncertified — Suit to recover money 
paid in satisfaction of deoree.'] The plaintiff 
had been a surety for the defendant on a bond 
for Rs. 50 passed to G by the defendant. G 
obtained a decree against the plaintiff on this 
bond, and the plaintiff satisfied the decree by 
paying Es. 88 in full satisfaction. The pay- 
ment was made out of Court, and was not 
certified to the Court. The plaintiff now sued 
the defendant to recover the money so paid by 
him to G, He called <9 as a witness, who acknow- 
ledged he had received Es 38 from the plaintiff m 
full satisfaction of the decree : that the last 

clause of s. 258 of the Civil Procedure Code 
(Act XI ? of 1882) did not apply to such a case, 
and that the payment made by the plaintiff to G 
might be pioved. Balaji Lakshman v. Dada 
JOTI. 

[I. L. R. 12 Bom. 285 

8. — S. 2^B--Omission to certify satisfaction of 
decree — Suit to enforce mo7'tgage"\ In 1877 ilT 
executed a moitgage to 8 in consideration of. a sum 
paid in cash and a debt due by M to 8 under a 
decree. 8 did not certify satisfaction of the decree 
to the Court under s 258 of the Code of Civil 
Procedure, nor was this stipulated for in the in- 
strument of mortgage • lleld^ in a suit to enforce the 
mortgage, that s. 258 was no bar to the plaintiff’s 
right to recover. Sellamayyan v. Muthan 

[I. L. R. 12 Mad. 61 

, ss. 261, 262. 

See Eegistrae of High Court 
A ura ORITY of. 

[I. L. R. 16 Calc. 880 

, s. 264. 

See Hindu Law— Joint Family— Sale 
I OF Joint Family Property in 

Execution, &o. 

[I. L. R. 10 Mad. 241 

See Sale in Execution of Decree- 
Joint Property. 

[I L. R. 10 Mad. 241 

, S.265. 

^ See Collector, 

[I. L. R. 11 Bom. 662 

[I.L. R, 12 Bom. 371 
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contvwed. 

See "PAnTiTio^ — Jurisdiction of Civil 
Court in Suits bespectingt Par- 
tition. 

[I L. R. 16 Calc 203 

See Partition— Mode of Effecting 
Partition, 

[I, L. R. 11 Bom. 662 

* 

, s. 266. 

See Oases under Attachment— Sub- 
jects OF Attachment, 

, s, 268. 

See Attachment ^ Mode op Attach- 
ment AND lEPwEGULAElTIES IN 
Attachment. 

[I. L. R. 12 Mad. 250 

See Attachment— Subjects ofAtTxIch- 
ment— Debts. 

• [I. L R. 10 Mad. 194 

[I L. R. 11 Bom 448 

See Bond. 

[I. L. R 10 Mad. 169 

,s. 273. 

See 8. 244— Parties to Suits. 

[I. L. R. 15 Calc. 371 


CIVIL PROCEDURE CODE 1S82 -emid. 

, s. 280. 

See Cases under Claim to Attached 
Peoperty. 

, s. 283 

See Appeal— Execution of Decree- 
Parties TO Suits. 

[I. L. R 15 Calc. 437 

See Limitation Act 2877, Ap,t. 11. 

[I. L. R. 11 Bom 114 
[I. L. R. 11 Bom. 231 
[I L. R. 10 All. 479 
ri. L. R. 15 Caic. 521, 674 

See Munsif, Jurisdiction of. 

[I.L.R. 15 Gale. 104 

See Eight of Suit— Execution of 
Decree. 

[I. L. R. 16 Calc 437, 674 
[I. L. R. 10 AH. 479 

See Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[I.L. R. 10 Ail 119 

See Valuation op Suit— Suits 

[I. L. R. 15 Calc. 104 

— , s. 284. 

See Attachment— Subjects op At- 
tachment— Debts. 

[I. L. R. 10 Mad. 194 

, s. 287. 

See Sale in Execution op Decree- 
Setting ASIDE Sale— Irregu- 
larity— General Cases. 

[I. L. R. 10 Calc. 794 

, s. 289. 

See Sale in Execution op Decree- 
Setting ASIDE Sale— Irregu- 
larity— General Oases. 

[I. L. R. 12 Bom. 368 

, s. 290. 

See Sale in Execution of Decree- 
Setting Aside Sale— Irregu- 
larity— General Cases. 

[I. L. R. 14 Calc. 1 

, s. 291, 

See 8 . 244— Parties to Suits. 

[I. Ii. R. 10 AIL 1 

See Sale in Execution op Decree- 
Stay OF Sale. 

[I. L. R. 10 AIL 1 


See Execution of Decree — Execu- 
tion BY AND AGAINST BePEE- 
SENTATIVES. 

[I. L. R. 15 Calc. 371 

, s 274. 

See Bond. 

[I. L. R. 10 Mad. 169 

, s. 276. 

See Administration. 

[I. L. H, 16 Calc. 202 

See Cases under Attachment— Alien- 
ation during Attachment. 

See Execution — Stay of Execution. 

[I. L. R. 16 Gale. 202 

iS'^^^SALB IN Execution of Decree- 
Distribution of SxIle Proceeds. 

[I. L. R. 16 Calc. 771 

,s 278. 

See Oases under Claim to Attached 
Property. 

See Limitation Act 1877, Art. 11. 

[I. L. R. 11 Bom, 114 
[I.L. R. 15 Calc. 521 
[I.L.R. 12 Bom. 281 | 
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^ S* SS92* 

See Plbaber — Purchase by, at 
Sale ih Execution. 

[I, L. R. 10. Mad. Ill 

, s. 298. 

See Appeal— Execution op Decree- 
Question IN Execution. 

[I.L.R. 16 Calc. 585 

See Cases under Sale in Execution 
OP Decree— Re-sales. 

, s- 294. 

See s. 244— Question in Execution op 
Decree. 

[I. L. R. 11 Bom. 588 

See Limitation Act, 1877, Art. 178. 

[I L. R. 11 Bom. 588 

See Mortgage— Sale op Mortgaged 
Property — Right op Mort- 
gagees. 

[1. L.R. 16 Calc. 132 

See Sale in Execution op Decree- 
Distribution OP Sale - Pro- 
ceeds. 

[I.L.R. 16 Calc. 182 

, s. 295. 

See Administration. 

[I. L. R. 15 Calc. 202 

See Attachment— Alienation during 
Attachment, 

[I. L. R 15 Calc. 771 

See Execution op Decree— Stay op 
Execution, 

[I. L. R. 15 Calc. 202 

See Cases under Sale in Execution 
op Decree —Distribution op 
Sale-Proceeds. 

, s. 301. 

See Attachment— Subjects op At- 
tachment-Debts. 

[I. L. R. 10 Mad. 194 

, s. 806. 

See Sa-LE in Execution op Decree— 
Re-sales. 

[I. L. R. 12 Mad, 454 

See Sale in Execution op Decree- 
Setting ASIDE Sale— Irregu- 
larity— General Cases. 

[I, L.R.16 Calc. 88 


CIVIL PROCEDURE CODE lSB2^eontd. 

, s. 811. 

See Appeal— Sale in Execution op 
Decree. 

[I. L. R. 11 Mad. 319 
[I. L. R. 9 All. 411 

See Jurisdiction op Civil Court — 
Revenue Courts— Orders op 
Revenue Courts. 

[L L. B. 11 AIL 94 

See Limitation Act, 1877, s. 18. 

[LL. R. 14 Calc. 679 

See Right op Suit— Sale in Execu- 
tion op Decree. 

[I. L. R. 14 Calc. 1, 9 

See Sale in Execution op Decree- 
Setting ASIDE Sale— Irregula- 
rity— General Cases. 

[I. ll! R. 9 All 411 

ri. L. R 14 Oalo. 240 
[I. L.R. 10 Mad. 57 

, s. 312. 

See Appeal— Appeal Newly given by 
Law. 

[I. L. R. 16 Oalo. 429 

See Appeal— Sale in Execution op 
Decree. 

[1. L R 11 Bom. 60S 
[I. L R 9 All. 411 

See Jurisdiction op Civil Court- 
Revenue Courts— Orders op 
Revenue Courts. 

[I. L. R. 9. All. 602 
[I. L R 11 AIL 94 

See Limitation Act 1877, s. 18. 

^ [I. L. R. 14 Calc. 679 

See Right op Suit— Sales in Execu- 
tion OF Decree. 

[I. L. R. 14 Calc 1, 9 

See Sale in Execution op Decree— 
Setting aside Sale— Irregu- 
larity— General Cases. 

[I. L. R. 9 AIL 411 

, s. 318. 

See Collector. 

[I. L. R. 9 AIL 43 

See Jurisdiction op Civil Court- 
Revenue Courts— Orders of 
Revenue Courts. 

[I. L, R. 11 AIL 94 


V 
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CIVIL PKOOEDUEE CODE 1882, s., 313-. 

contimied. 

See Sale m Execution’ of Decree— 
l2iVALiD Sales— Want op Sale- 
able Interest. 

[1. L. R. 9 AIL 43,167 

j^f^SALE IN SSECtJTION OP DECREE— 

Setting aside Sale — Rights of 
Purchasers— BE cofERY op Pur- 
chase-Money. 

fl. L. R. 11 Mad. 269 

See Small Cause Court, Mofussil— 
Jurisdiction— Purchase-Money. 

[I. L. R. 11 Mad. 269 

, s. 315. 

See Limitation Act 1877, Art, 178. 

[I. L. R. 11 All 372 

• 

See Sale in Execution op Decree- 
Setting aside Sale— Bights op 
Purchasers— Becoyeey op Pur- 
chase-Money. 

[I. L. R. 11 Mad, 269 

See Small Cause Court, Mofussil— 
J uRisDicTioN— P urchase -AIoney. 

[I. L. R. 11 Mad. 269 

, S. 816 

See Mortgage— Sale of Mortgaged 
Property— Purchasers. 

[I. L. R. 15 Calc. 546 

, s. QlQ.^CertiJieate of mle^ application 

for — OouftFees Ae^lSTO, ^ 6.] An application by 
an auction-purchaser for a certificate of sale need 
bear no stamp, since by s 316 of the Civil Pro- 
cedure Code (Act XIV of 1 882) it is not even re- 
quired to be in writing*. Hira Ambaidas v. Tek- 
CHANB Ambaidas. 

[I. L. R. IS Bom. 670 

, s. 318. 

See Bbsistance or Obstruction to 
Execution of Decree. 

ri. L. R. 10 Mad. 58 

See Bights of Suit— Fresh Suits. 

[I. L. R. 10 Mad. 53 

See Bight of Suit— Possession, Suits 
for. 

[I. L. R. 14 Gale. 644 

, ss. 320-325. 

See Collector. 


CIVIL PROCEDURE CODE 1882, ss. 320, 

Z'^b—continvedt 

Execution op Decree— Teanspeb 
OP Decree for Execution and 
Power op Court. 

[I. L R. 11 Bom 478 " 

Bee Jurisdiction op Civil Court— 
Eevenub Courts— Orders of 
Eevenub Courts. 

il. L. R. 11 All. 94 

, S. 331. 

See Besistance or Obstruction to 
Execution of Decree. 

[I L. R. 14 Calc. 234 

,s 332. 

See Mamlatdass’ Courts’ Act. 

[1. L. R. 13 Bom. 213 

See Parties— Substitution of Parties 
— J UDGMENT-DE BTOES. 

L. R. 12 Mad. 211 

Cases under Besistance or Ob- 
struction TO Execution of 
Decree, 

, s. 335. 

See Limitation Act 1877, Art. 167. 

[I.L. R.ll Bom. 473 

See Besistance or Obstruction to 
Execution of Decree. 

II. L. R. 10 Mad. 63 

Bee Eight op Suit— Fresh Suits. 

[I. L. R 10 Mad. 53 

Bee Surety— Enforcement op Security 
[I. L. R. 14 Calc. 757 

Bee Surety— Liabilty of Surety, 

[I, L. R. 14 Oalo. 757 

, s. 344. 

See Insolvency— Insolvent Debtors 
under Civil Procedure Code. 

[I. L. R. 11 Mad. 301 

See Munsip, Jurisdiction op, 

[I. L. R. 11 Mad. 801 

See Surety— Liability of Surety. 

[I. L. R. 15 Calo. 171 

, s. 349. 

See Arrest. 

[I. L. R. 12 Bom. 46 

See Attachment— Attachment op 

Person. 

fl. L.R» 12 Bom. 46 


[I. L R. 11 Bom. 478 
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CIVIL PROOEDUEE CODE lSS2-contd. 
, s. 351. 

Claim to Attached Propeety. 

[I. L. B. 9 All. 232 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code, 

II. L. B, 14 Calc. 691 
[I, L. R, 12 Bom. 424 

, s. 352. 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[I. L. R. 11 Mad. 1 

, s. 364. 

See Claim to Attached Property, 

[I. L. R. 9 All. 232 

, ss. 354-356. 

See Insolvency— Insolvent Debtors 
UNDER Civil ProcedureCode. 

(I. L. R. 12 Bom 272 

See Mortgage— Sale op Mortgaged 
Property— Rights op Mort- 
gagees. 

[I. L. B. 12 Bom. 272 

, s. 860. 

See Insolvency— Insolvent Debtors 
under Civil Procedure Code, 

tl. L. R 11 Mad. 301 
See Munsip, Jurisdiction op 

[1. L. R. 11 Mad. 301 

, s. 361, 

See Abatement op Suit — Suits. 

£1. L. R. 13 Bom. 677 

See Right op Suit— Survival of Right. 

{1. L. R. 18 Bom. 677 

, ss. 365—367. 

See Parties— Substitution op Parties 
—Respondents. 

[1.L.R 9 All. 447 
[1. L. R. 10 All. 223 

, s, 368. 

See Abatement op Suit— Appeals. 

fl. L. R. 11 All. 408 

Limitation Act 1877, Art. 171B. 

It, L, B, 10 All. 260, 264 


CIVIL PROCEDURE CODE 1882, s. 368 

^ contlmied . 

See Parties— Substitution op Parties 
—Respondents. 

[I. L. K. 9 All. 447 
[I. L. B. 10 All. 223 

^ ft. L. B. 11 All. 408 

, s. 37g. 

See Jurisdiction— Question op Juris- 
diction— When IT may be raised. 

[I L. B 10 Ail. 97 

See Parties— Substitution op Par- 
ties— Judgment-Debtors. 

[l. L. R. 10 All. 97 

, s. 373. 

See Decree -Form op Decree— Non- 
suit. 

£1. L. R. 9 All. 690 

See Limitation Act 1877, Art. 179— 
Nature OP Application -Irre- 
gular AND Defective Applica- 
tions. 

[I.L R. 10 AIL 71 

See Munsip, Jurisdiction of. 

[I. L. R. 10 Mad. 152 

See Plaint— Amendment op Plaint. 

[I. L. R. 10 Mad. 152 

See Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[I.L. R 11 Mad. 322 

See Cases under Withdrawal op Suit 

, s. 374. 

See Limitation Act, 1877, s 14. 

[1. L. R. 12 Bom. 625 

Limitation Act, 1877, Art. 179— 
Nature op Application— Irre- 
gular AND Defective Applica- 
tions. 

[I L. B. 10 AIL 71 

See Cases under Withdrawal op Suit. 

, S. 375. 

See Cases under Compromise— Com- 
promise op Suits under Civil 
Procedure Code. 

— s. 401. 

See Pauper Suit— Suits. 

[I. L. B, 10 AIL 467 

, s. 404—406. 

See Pauper Suit— Suits. 

[I. L. B. 10 Mad. 193 
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CIVIL PROCEDURE CODE lS82--eontd. 

, s. 407. 

See Paupee SriT—SriTS. 

[I. L. B, 10 AIL 467 
[I. L. R. 13 Bom. 126 

See SrpERiXTEXDENcE OF High Cot;p.t 
—Civil Procedueb Code, s. 622. 

[1. L. R.40 AIL 467 

, ss. 409, 410. 

See Paupee Suit-Suits. 

[I L. R. 13 Bom. 234 

, s. 411. 

See Appeal— Decrees. 

[I. L. R. 9 All. 64 

See Civil Procedueb Code, s. 241— 
PAP.TIES TO Suits. 

• [ I.L. R.9 A11.64 

See Pauper Suit— Suits. 

[I. L. R. 9 AIL 64 
[I. L. R. 13 Bom 234 
See Set-off— Cross Decrees. 

[I. L. R. 9 Ail. 64 

, s, 424. 

See Collector. 

tl. L. R. 11 Mad. 317 
[I. L. R. 13 Bom. 343 

, s 434. 

See Bengal Bent Act, 1869, s. 68. 

fl. L. R. 14 Calc. 570 

See Evidence Act, s. 86. 

[I. L. R. 14 Calc. 546 

See Foreign Judgment. 

[I. L. R. 14 Calc. 646 

, S. 440. 

See Minor— Eepresentation of Minor 
IN Suits. 

[I. L. R. 14 Calc. 159 

, s. 441. 

See Minor — Representation of Minor 
in Suits. 

fl. L. R. 13 Bom, 234 

, S. 442. 

See Minor — Representation of Minor 
IN Suits. 

Cl. L. R 13 Bom. 7, 234 


CIVIL PROCEDURE CODE lSS2—emtd, 
, 3 443. 

See Minor— Representation OF Minor 
IN Suits. 

[I.L. R. 14 Calc. 204 

, s. 444. 

Ste Minor— Representation OP Minor 
IN Suits. 

[I L. R. 13 Bom. 234 

, 458. 

See Guardian— Appointment, 

[1. L. R. 12 Bom. 653 

— — , s. 462. 

See Appeal-Orders. 

[I.L.R. 12 Mad. 503 

See Compromise— Compromise of Suits 
under Civil Procedure Code. 

[I. L. R. 12 Mad. 483 

Ste Oaths Act, s. 9. 

ri. L. R, 12 Mad. 483 

, s. 463. 

See Lunatic. 

fl. L. R* 13 Bom. 656 

s. 468. 

See Service of Summons, 

[I. L. R. 10 Mad. 319 
[I. L. R. 11 Mad. 476 

See Soldier. 

[1. L. R* 11 Mad. 475 

, ss. 477, 479. 

See Attachment— Attachment before 
Judgment, 

[I.L, R. 14 Calc. 695 

, s. 484. 

See Surety— Enforcement of Secu* 

RITY. 

[I. L. R. 12 Bom, 71 

s. 490. 

See Execution op Decree— Applica- 
tion FOE Execution, &c. 

[I. L, R. 12 Bom. 400 

See Sale in Execution op Decree— Dis- 
tribution OF Sale Proceeds. 

tl. L. B. 12 Bom. 400 

, ss. 492, 493. 

See Injunction— Under Civil Proce* 
DURE Code. 


[I. L. B. 9 All. 497 
[I.L. R. 10 AIL SO 
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CIVIL PEOOEDUEE CODE 1882— 

, s. 494. 

See APPEAL— Okdeks. 

[I. L. E. 12 Mad 186 

See StJPEBINTENDlNOE OF HIGH COURT— 
Civil Peoceuube Code, s. 622 . 

[I. L. E. 12 Mad. 186 

, s. 603. 

See Appeal— .Eeceivbrs. 

[I. L. E. 10 Mad. 179, 180 note 

See Keoeiver. 

[I. L. E. 14 Calc 823 

, s. 505. 

See Appeal— Receivers 

£1. L. E* 10 Mad. 179, 180 note 

, s. 506. 

See Specific Relief Act, s, 21. 

[I. L. E. 9 All. 168 

See Withdrawal of Suit, 

fI.L.E 9 All. 168 

,SS. 608, 614. 

See Arbiteatiok— Awards— Validity 
OF Awards aitd ground for 
SETTING THEM ASIDE. 

[I. L. E. 10 All. 137 
[I. L. R 13 Bom 119 

See Arbitration — Submission of 
Award. 

[1. L. E. 10 All. 137 
[I. L. E. 13 Bom. 119 

> S. 616. 

See Superintendence of High Court 

Civil Procedure Code, s. 622. 

fl. L. E. 11 Mad. 144 

s. 620. 

See Appeal — ^Arbitration. 

[I. L. E. 16 Calc. 482 

s. 621. 

See Appeal— Arbitration. 

[I. L. E. 10 All. 8 
[I. L. E. 16 Calc. 482 

See Arbitration— Awards— Validity 
OF Awards and ground fob 

SETTING THEM ASIDE. 

[I.L. E. 10 All. 137 
[I. L, R. 13 Bom. 119 
[I. L. E, 12 Mad. 113 



CIVIL PROCEDURE CODE 1882, s. 621 

— conttmecl. 

See Special Appeal — Orders subject 
to Appeal. 

LI. L. E. 10 All. 8 

, s. 522. 

See Appeal— Arbitration. 

^ [I. L E. 11 Mad. 85 

. [I. L. R. 10 All.^^ 

See Special Appeal— Orders subject 
TO Appeal. 

ri. L. E. 10 Alls 

, s. 525. 

See Appeal— Arbitration. 

[I. L. R 16 Calc. 482 

See Arbitration — Awards— Validity 
OF Awards and ground for 
setting them aside. 

[I. L. 16 Calc 482 

See Arbitration— Private Arbitra- 
tion. 

[I. L E. 12 Mad. 331 

See Evidence— Civil Cases— Secondary 
Evidence— Lost or Destroyed 
Documents. 

LI. L. E. 12 Mad 331 

See Supebintendence of High Court- 
Civil Procedure Code, s 622. 

[I. L. E. 16 Calc. 482 

s. 626. 

See Appeal— Arbitration. 

[I. L. E. 16 Calc. 482 

See Arbitration — Awards— Validity 
OF Awards and ground for 

SETTING THEM ASIDE 

c [I. L. R. 16 Calc. 482 

See Superintendence of High Court- 
Civil Procedure Code, s. 622. 

[I. L. E. 16 Calc. 482 

ss. 532, 538. 

See Decree— Form of Decree— Bill of 
Exchange. 

[I. L. R. 16 Oalo. 804 

s. 639, 

See Bight of Suit— Charities. 

[I. L. E. 10 Mad. 185, 375 
[I. L. R. 12 Bom. 247 
£1. L, R 10 All. 18 
[I. L. E. 12 Mad. 167 

I 

I 
I 
t. 
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CIVIL PROOEDUBE CODE 1882, s. 539 j 

— Ciuitinved 

See Eight of Shit— Interest to Sup- 
port Suit. 

[I. L. R. 12 Mad. 157 

s. 541. 

See Limitation Act, 1877, s. 4. 

[I. L. R. 16 OalG. 250 

Limitation Act. 1877, Aet. 179— 
Period from which Lojitation 
BUNS— Where thebe has been 
AN Appeal. 

n. L. R. 16 Calc 250 


CIVIL PROCEDURE CODE 1882, a 544 

— L Hi lined. 

, his ir, he could not he deprived of the hene- 
j fit of thiit Older without having the opportunity 
to defend it Xot having been a party to the 
I proceedmgto in appeal, he was nob afected by the 
; result of those proceedings. Where there are 
several respondents befoie the Court of first ap- 
peal, though one of them may represent his 
fellows in a further appeal, he cannot represent 
a person who was not his co-respondent, and 
against whom therefore no decree could have 
been made on a point common to the two, or on 
any point at ail. Be V Gopal Savant f. Vasubb v 
j ViTHAL Savant. 

[I. L. R. 12 Bom. 371 


1. — S. 544 — Persons not to proceedings 

'in appeal not Ijouiid hp the re, stilt of those proctfd- 
ing^.2 Deciees in three separate suits for the 
partition of a certain estate having been referred 
to the Collector of Ratnagiri for execution under 
the Civil Procedj^re Code (Act XIV of 1882), 
s. 205, B and B (brothers of the first appellant), 
who were parties to the suits, objected to the 
Collector’s mode of paitition, and applied to the 
Couifc to set a'side the Collector's scheme, and 
to direct a fresh partition. The Subordinate 
Judge of Yengurla granted the application, and 
set aside the partition ordered by the Collector. 
Against this older. who was plamtifi in one 
of the suits, appealed to the District Court, and 
in the appeal he made B alone the respondent. 
The Distiict Court reversed the order of the 
Subordinate Judge, and upheld the order of the 
Collector. Thereupon B preferred a second 
appeal to the High Court against the decision of 
the District Court. To this appeal neither E nor 
his bi other, the present appellant, were made 
parties. The High Court having confirmed the 
decision of the Distiict Court, proceedings were 
taken to carry out the partition according to the 
Collector’s original scheme. The appellant ob- 
jected, on the giound that the Collector’s scheme 
had been set aside by the Subordinate Judge, and 
that he (the appellant) had not been a party to 
the proceedings m either of the Appellate Courts. 
He contended that he was, therefore, not bound 
by the decisions of the Appellate Courts, and 
that the order of the Subordinate Judge, setting 
aside the partition ordered by the Collector, was 
still in force so far as he was concerned. He 
therefore applied that the property should be 
divided in accordance with that order. His 
application was rejected by the Court of First In- 
stance as time-barred, inasmuch as more than a 
year had elapsed since the date of the order of 
the Subordinate Judge, and during that time the 
applicant had taken no steps to enforce the order. 
On appeal, the Acting District Judge confirmed 
the order of the lower Court, holding that the 
order of the Subordinate Judge was no longer in, 
force, having been set aside by the High Court. 
On second appeal to the High Court : Ideld, tnat 
the appellant was not bound by the final decision 
of the High Court. The original order being in 


2— S. 54:4:.-- Appeal on/vB Covrt fee from decree 
dismissing piH m part — Eemand of ?c7wB case 

fhongh, no cross-appeal or id)joctio*(s preferred 

Dismnsal of whole suit on remand — High Court 
competent ni second appeal to com tier raltdifg 

of rnnand order not sneemlhj appealed Ciul 

Procedure Code. ss. o4:4, 561,] A plaintiff whose 
suit had been decreed in part appealed from so 
much of the first Court’s deciee as was adverse 
to him. and stamped his memorandum of appeal 
with a stamp, which would have covered an ap- 
peal from the whole decree. The defendant did 
not appeal or file cross-objections. The lower 
Appellate Court lemanded the whole case to the 
first Court under s. 562 of the Civil Procedure 
Code, the plaintiff not appealing under s. 58 S 
(28) from the order of remand. The first Oouit 
then dismissed the whole suit, and, on appeal by 
the plaintiff, the lower Appellate Court confirmed 
the decree. On a second appeal to the High 
j Court : Held, (i) that the High Couit was com- 
I petent to consider the validity or propriety of 
^ the order of remand, though it had not been 
I specifically appealed against ; (ii) that the order 
1 of remand was ultra i ires, so far as it related to 
j that part of the first Court’s decree, vrhich was 
I favourable to the plaintiff, the lower Appellate 
I Court not having jurisdiction, in the absence of 
any appeal or objections by the defendant, to 
I disturb that part of the decree . Per Mahmoob 
I J. — S. 544 had no application to the case, that 
J section relating only to cases where one or more 
I of the parties arrayed on the same side appealed 
J against a decree passed on a ground common to 
J all, and not to cases, where either of two opposite 
; parties appealed from a part of the decree upon a 
court-fee sufficient for an appeal from the whole. 

I Moheshur Sing v. Bengal Govertment^ 7 Moore’s 
j I A. 283, Porhes v. Ameeroontssa Begum AO MoorCa 
I I. A. 340, and JfuMun Lai v. Sree Kisheii Sing 
I 12 Moore’s I. A. 157, referred to. Ceeda Lal 
1 Babullah. 

j [I. L. R. 11 AIL 85 

3.— s. 544— Appeal hy one of seiei^al plaintiffs 
claiming under a joint right—Dearee in suck ap- 
peal hinds other co-plaint ffs, although not gjartics, 
to the ajipeal—Procedure.l A and B brought a 
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CIVIL PROCEDURE CODE 1882, s. 554 

— oontiimed. 

suit against <9, and obtained a decree awarding a 
part of tbeir claim. B appealed, and the Appel- 
late Court reversed the decree, and rejected the 
plaintiff’s claim altogether. Subsequently A who 
had not joined in the appeal, applied for execution 
of the original decree : JIM, that although A 
had not been a party to the appeal, he was bound 
by the decision of the Appellate Court, and was 
not entitled to take out execution. Babaji 
DHOKDSHET V, COLLECTOE OP SALT EeVENUB. 

[i L. E. 11 Bom. 596 

4. — g, Q4:4;—‘Potoer of Apj^ellate Court to alter 
deeree on appealhy one party — Madras Civil Courts 
Act, l^l^-^-Jimsdietion of Muns if Smt for pao'ti- 
tioTb and mesne pi^ofts.} iV" sued S and others for 
partition of a share of certain land, and claimed 
mesne profits from other defendants, who were 
tenants of the land. S obtained a decree by con- 
sent for her share, and a sum of 99 rupees was 
decreed to her against the tenants for mesne pro- 
fits. Against this decree the tenants appealed. 
The Subordinate Judge finding that the subject- 
matter of the suit, the land of which partition 
was claimed, exceeded the jurisdiction of the 
Munsif, reversed the decree of the Munsif, and 
directed the plaint to be returned for presentation 
in the proper Court. It was contended, on appeal 
to the High Court, that the Subordinate Judge 
could not set aside the decree against the tenants 
for mesne profits ; Meld that, as the Munsif’s 
Court had no jurisdiction to entertain the suit 
for partition, it could make no decree for mesne 
profits, and, therefore, the Subordinate Judge had 
power to set it aside. Nagamma v. Stjbba, 

[I. L. R. 11 Mad. 197 

— , s. 545. 

See Appeal— Deceees. 

[I. L. E. 12 Bom. 279 

See Execution op Deceee— Stay op 
Execution. 

[I. L. R. 9 All. 36 

See Surety— Enpobcembnt op Secu- 
rity. 

[1. L. R. 12 Bom. 71 

, s. 546. 

See Execution op Decree— Stay op 
Execution. 

[1. L. R. 9 All. 36 

See Surety— Enpoecement op Sbcu- 

EITY. 

[L L. R. 12 Bom. 411 

, s. 549. 

See Oases under Security for Costs 
—Appeals, 

See Surety— Enforcement op Secu- 
rity. 

fl. L, E. 15 Calc. 497 


CIVIL PROCEDURE CODE 1882-^‘<??225e^. 

, a 561. 

See Appeal— Decrees. 

[I. L, R. 10 Mad. 292 

See Appellate Court— G-eneral Duty 
OP Appellate Courts. 

- [I. L. K. 13 Bom. 75 

Set Special Appeal— Orders Subject 
TO Appeal. 

[I. L. R. 10 Mad. 292 

, B. 562. 

See Remand— Power op Remand 

[I. L. R. 11 All. 488 

See Remand— Procedure on Remand. 

[L L. R, 11 Bom. 663 

, s. 564. 

See Remand— Power op Remand. 

[I. L. R 11 All. 488 

, ss. 565, 566. 

See Special Appeal— Procedure in 
Special Appeal. 

[I. L. R.9 All. 147 

, s. 567. 

See Special Appeal— Procedure on 
Special Appeal 

LI. L. R. 9 All. 147 

, s. 568 

See Cases under Appellate Court- 
Evidence AND Additional Evi. 
DENCE ON Appeal, 

, s. 574. 

Appeal to Privy Council— Oases 
in which Appeal Lies— Substan- 
tial Question op Law. 

n. L. R, 9 All. 93 

See Judgment — Civil Oases — Form 
and Contents op J udgmbnt. 

[I, L. R. 9 AIL 26,93 

, s. 575. 

See Review— Ground for Review. 

[I. L. R. 11 All 176 

1. — S. 675. — Difference of opi7ifon "between Judges 
hea^'ing appeal^^^ Judgment"-— Jtefe^wnce to MU 
Bench after delivei'y of dissentient judgments on the 
appeal — Beferenee ultra vires.] Where a Bench 
of two Judges hearing an appeal and differing in 
opinion have delivered judgments on the appeal 
as judgments of the Court, without any reser- 
vation, they are not competent to refer the appeal 



149 ) DiaEST OF CASES. ( WO 


GIVIIi PROCEDURE CODE 1882, a 575 

— eoiit I tilled, 

to other Judges of the Court under s. 575 of 
the CiyilProcedure Code. 12 ^ 2 ^ Kumaon 

Banli Y. Row, I. L. R 6 AIL 46S, referred to. Lal 
SixGH i\ Ghaihsham Singh. 

[I L. R. 9 All 625 

«> 

2 — S. 575. — Praettce — Appeal — Difference of 
opinion on Division Bench regarding pneltmmary 
objection as to limitation — Letteu Patent ^ 

P., S.27.] S. 27 of the Letters Patent for the High 
Court of the K.-W. Provinces has been supeiseded 
in those cases only to which s. 575 of the Civil Pro- 
cedure Code properly and without straining lan- 
guage applies. There are many cases to which 
s. 575, even with the aid of s. 647. does not apply ; 
and to these s. 27 of the Letters Patent is still 
applicable One of the cases to which s. 575 
of the Code does not apply is where a preliminary 
objection being taken to the hearing of a first 
appeal before the High Court on the ground that 
the appeal is tin^e-barred, the Judges of the 
Division Bench differ in opinion as to whether 
the appellant has shown sufficient cause, within 
the meaning of s. 5 of the Limitation Act (XV of 
1877), for not presenting the appeal wirhin the 
prescribed peiiod. The decision of such a preli- 
minary objection is not a healing” of the 
appeal, but precedes the hearing or determines 
that there is no appeal which the Court can hear 
or decide. Where such a preliminary objection 
is allowed, it cannot be said that the Court which 
by reason of the Limitation Act, has no jurisdic- 
tion to hear the appeal, should nevertheless 
“ affirm ” the decree of the Court below. In the 
case of such a preliminary objection and such a 
difference of opinion (the Bench being equally 
divided), the opinion of the senior Judge should, 
under s. 27 of the Letters Patent, pievail. Appaji 
Bliivrav v. Shivlal KJinbchand, I. L R. 3 Bom. 
204, and Bridhariji 'Maharag Tihait v. Piirushotum 
Rossainii I. L. E. 10 Calc. 814, distinguished 
Htjsaini Begam v, Collectoe of Muzuffae- 

NAGAB. 

[I. L. R. 11 AIL 176 

, s. 578. 

Cases under Appellate Court — 
Other Ereors Affecting Merits 
OP Suit, 

, s. 579. 

See Decree— Alteration or Amend- 
ment OF Decree. 

[I. Jj. R. 11 All, 267 

See Degree— Construction op Decree 
—General Cases. 

[I. L. R. 11 Bom. 177 

See Execution of Decree— Decree 
TO BE Executed after Appeal 
OR Review. 

[I. L.R.11 AIL 267 


CIVIL PROCEDURE CODE 1882--‘Contd. 
, s. 581 

See Execution op Decree— Stay op 
Execution. 

[I. L. R. 10 AH. 389 

, s. 582. 

See Abatement op Suit— Appeals. 

[I L. R. 11 All 408 

See Appeal — Arbitration. 

Ll. L. R, 10 All. 8 

See Limitation Act, 1877, Art. 171B. 

ri L R. 10 AIL 260, 264 

See Parties— Substitution of Par- 

TIES — PiESPONDENTS. 

[I L. R. 10 AIL 223 
[I. L. R. 11 All. 408 

See Special Appeal — Op.dees subject 
TO Appeal, 

£1. L. R. 10 AIL 8 

, s. 583. 

See Execution of Decree— Applica- 
tion FOR Execution and Powers 
OP Court. 

£1. L. R. 11 Mad. 258 
[I.L. R. 13 Bom. 485 

See Execution of Decree— Stay of 
Execution. 

[I. L. R. 10 All. 889 

See Limitation Act, 1877. Abt. 178. 

[I. L. H. 10 Mad. 66 

See BIesne Profits — Assessment of 
BTesnb Profits in Execution and 
Suits for Mesne Profits. 

[1 L.K.limad.258 

See Pre-emption — Purchase Money, 

[I.L R 10 All. 400 

See Surety— Enforcement op Secu- 
rity. 

[I. L. R. 12 Bom. 411 

, s. 584. 

See Appeal — Decrees, 

[I. L. Ra 10 Mad. 292 

See Privy Council, Practice of — 
Questions of Fact, 

[I.L. R. locale. 753 

Special Appea— Orders subject 
TO Appeal. 

[I. L. R. 11 AIL 383 
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CIVIL PROCEDURE CODE 1882, s. 584 

— continued. 

See Special Appeal-Procedure in 
Special Appeal. 

[L. R. 16 I. A. 233 
[I. L. R. 17 Calc. 291 

, s. 585. 

See Privy Council, Practice op— 
Questions op Fact. 

[LL.R. 16 Calc 753 

See Special Appeal — Procedure in 
Special Appeal. 

[L. R. 16 J A. 233 
h, R. 17 Calc. 291 

, S. 586 

See Small Cause Court, Mopussil— 
Jurisdiction— Contract. 

[I L. R. 15 Calc. 652 
[I. L. R. 12 Mad. 349 

See Special Appeal— Smail Cause 
Court Cases— Contracts. 

[I. L. R. 15 Calc. 652 
[I.L. R. 12Mad 349 

See Special Appeal— Small Cause 
Court Oases— General Gases. 

[I. L. R. 12 Mad. 116 

, s. 687. 

See Decree— Construction op Decrees 
—General Cases 

[I. L. R. 11 Bom. 177 

See Parties— Substibution OP Parties 
— Eespondents. 

[I. L. R. 10 All 223 

See Special Appeal— Procedure in 
Special Appeal. 

El. L. R. 9 All. 147 

s» 588. 

See Appeal— Ex-Parte Cases. 

[I L. R. 16 Calc. 426 

See Appeal— Eeceivebs. 

[I. L. R 10 Mad. 179, 180 note. 

Appeal— Sale in Execution op 
Decree, 

[I. L. R. 11 Bom, 603 

Letters Patent, Hich Court 
H.-W. P,, CL, 10. 

[I. L. R. 11 All. 376 


CIVIL PROCEDURE CODE 1882-ma 

, s, 589. 

See Appeal— Orders. 

[I. L. R. 12 Mad. 472 

, s. 691. 

See Appellate Court— Other Errors 
Afpeotino Merits op Suit. 

[I. L. R. 9 All. 447 

See Letters Patent, High Court, 
N.-W. P,, CL. 10. 

[I. L. R. 11 All. 375 

See Special Appeal— Other Errors 
OP Law or Procedure— Parties. 

[I. L. R. 9 All. 447 

, s. 696. 

See Appeal to Privy Council— Cases 
WHERE Appeal Lies— Substan- 
tial Question*op Law. 

[I. L. R. 16 Calc. 287 

, s. 599. 

See Appeal to Privy Council— Prac- 
tice AND Procedure— Time for 
Appealing. 

[I. L. R. 10 Mad. 373 

See Limitation Act, 1877, s. 12. 

[I. L. R. 10 Mad. 873 

, s. 608. 

See Privy Council, Practice op— Stay 
op Proceedings in India Pend- 
iNG Appeal. 

[1. L. R. 14 Calc. 290 

, s. 617. 

Appeal— Execution op Decree- 
Question IN Execution. 

^ [I. L. R. 11 Bom. 67 

See Civil Procedure Code,"! 882, s. 244 
—Questions in Execution op 
Decree. 

[I. L R. 11 Bom 57 

See Oases under Eeference to High 
Court— Civil Oases. 

, s. 620. 

See Costs— Special Oases— Eeference 
to High Court. 

[I. L. R. 16 Calc. 607 

Small Cause Court, Presidency 
Towns— Practice & Procedure 
Eeference to High Court. 

[I. L. R. 15 Calc. 60? 
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CIVIL PROCEDURE CODE 18S2--eo.itd. 
, s 622. 

See Civil Peocedure Coee, s. 253 

[I. L. R. 11 Bom 724: 

See Cases under Superintendence of 1 
High Court— Civil Procedure ; 
Code, s 622. 

, a 623. . 

See Cases under Review. J 


CIVIL PROCEDURE CODE lS82--eontd. 
, s. 646B. 

See Reference to High Court— Civil 
Gases. 

ri. L. R. 11 All. 304 

, S 647. 

See Compromise— Compromise of Suits 
UNDER Civil Procedure Code. 

[LL. R 11 All. 228 


s. 624 I 

See Review— Review BY Judge OTHER ' 
THAN Judge in Original Case. * 

[I. L. R. 12 Mad, 509 j 

•, s. 629. I 

See Appeal— Orders. I 

[I. L. R. 12 Bom. 171 ! 
• [I. L. R. 15 Calc. 788 i 

Letters Patent, High Court, cl 15. ^ 

[I. L. R. 16 Calc. 788 ^ 

See Review— Power to Review, j 

[I. L. R. 15 Calc, 432 j 

i 

See Special Appeal— Orders subject I 
TO Appeal. I 

[I. L. R. 13 Bom 496 j 
[I. L. R. 12 Mad. 125 
[I. L. H. 11 All. 383 


See Execution op Decree— Stay op 
Execution. 

II L. B. 9 Ail, 36 

See Jurisdiction— Question of Juris- 
diction— When IT MAY BE 
RAISED. 

[I.L. R. 10 All. 97 

s. 647. 

Limitation Act, 1877, Art. 179— 
Nature op Application— Irre- 
gular AND Defective Appli- 
cations. 

[1. L. R* 10 All. 71 

See Parties— Substitution of Parties 
— J udgment-Debtors. 

fl.L.R, lOAlI 97 

See Reference to High Court — Civil 
Cases. 

[I. L. R. 12 Bom. 30 


86’^ Superintendence op High Court ! 
—Civil Procedure Code, s. 622. l 

n. L. R. 11 All. 383 I 


See Superintendence op High Court- 
Civil Procedure Code, s. 622. 

[I. L. R 10 Ail. 119 


S. 632. 

See Letters Patent, High Court, 
N.-W. P., CL., 10. 

[I. L.-R. 11 All. 375 

s 633. 

/S’t'e Judgment— Civil Cases— Form 
AND Contents of J udgment. 

[I, L R 9 All. 93 

, s. 635. 

See Advocate. 

[I. L. R. 9 Ail 617 

See Pleader— Appointment and Ap- 

PEAEANCB. 

p. L. R. 9 All. 613 

See Rules op High Court, N.-W. P. 

[I. L. R. 9 AIL 613 


Transfer of Civil Case— Gene- 
ral Cases. 

[I L. R. 9 All 180 

See Withdrawal op Suit. 

[I. L. R, 10 All. 71 

CIVIL PROCEDURE CODE, AMEND- 
MENT ACT (VII of 1888). 

, s 46. 

See Execution op Decree — Repeal op 
Act pending Suit. 

[I. L. R. 16 Calc. 323 

, ss. 53, 66. 

See Abatement op Suit— Appeals, 

[I. L. R. 11 All 408 

See Parties— Substitution op Par- 
ties— Respondents. 

LI. L. R. 11 All. 408 


( 156 ) 


DIGEST OF OASES. 


166 


CIVIL PROOBDtTRE CODE, AMEl^D- 

MENT ACT (VII of IBSQ^-coticUded 

s. 55. 

See Appeal— Appeal newly given by 
Law. 

[I. L. R. 16 CalG. 429 

, s. 56. 

See Appeal— Appeal newly given 

BY LAW 

[I. L. R. 16 Calc. 429 

See Appeal— Orders 

[I. L. R. 12 Mad. 472 

CLAIM TO ATTACHED PROPERTY. 

Procedure Code, 1882, s 2m--AttaGh^ 
ment-^Wahf -- Trust Property Jurisdiction of 
Court under s, 280, Code of Civil Procedure,} 
T3ie question to be determined under s. 280 of 
the Civil Procedure Code is the question of posses- 
sion ; the words “ possession of the judgment- 
debtor, or of some person in trust for him” refer 
to cases in which the possession of a claimant as 
a trustee is of such a character as to be really 
the possession of the debtor, and not to cases in 
which very intricate questions of law may arise 
as to whether or not valid trusts may result in 
particular instances. In a?HE matter op the 
Petition op Hamid Bakhijt Mozdmdae. Ha- 
MID Bakhut Mozxjmdar v, Bttktear Ohand 
Mahto. 

[I. L. R. 14 Calc 617 

2,— -Oml Procedure Code, 1882, s. 
property directed to de sold under a imrtgage 
decree --Attachment.} Proceedings by way of 
claim under s. 278 of the Civil Procedure Code 
are applicable only to cases of money decrees 
where property has been attached, and not to 
claims preferred to properties directed to be sold 
under mortgage decrees. In the matter of 
Deepholts. Debpholts V, Peters. 

[I. L. R. 14 Calc. 631 

S . — Order of attachment— Judy ment-delt or de^ 
dared insolvent— Appointynent of receiver— Vest- 
ing of insolvent s property in receiver— Ohjectlon 
to attachment — Jurisdiction to entertain objection 
—Civil Procedure Code s. 278.] Where property 
has been made the subject of attachment under 
Chap. XIX of the Civil Procedure Code, the 
right of an objector to assert his claim to be the 
rue owner of the property, under s. 278, and the 
turisdiction of the Court to entertain the objec- 
jtion, are not ousted by the mere circumstance 
that the judgment-debtor has been declared an 
insolvent, and his property vested in a Beceiver 
under Chap. XT . It is the judgment-debtor’s 
property only, not that of the objector, that is 
thus vested. Paras Eam «?. Earam Singh. 

[I.L.R. 9AiL232 


CLAIM TO ATTACHED PROPERTY 

—concluded, 

4.— Code of Civil Procedure, ss 278, 280, 283 — 
Investigation of claim to attached property ] The 
extent to which the investigation ” required 
by s. 280 should be earned depends upon the 
circumstances of the case. Saedhabi Lal v, 
Ambica Per shad, 

fl. L. Ri 15 Cale. 521 

[L. R 151. A. 123 

• 

COLLECTOR. 

Bombay Abkaei Act, 1878, ss. 29, 67 

[I. L. R. 11 Bom. 519 

See Jurisdiction op Civil Court— 
Eevenue Court— Orders op 
Be VENUE Courts. 

[I.L.B. 11 All. 94 

See Madras Boundary Act, ss. 2i, 25, 
28. 

IK L. R. 12 Mad. 1 * 

Parties -Parties to Suits— Gov- 

ENRMENT, 

[I. L. R. 11 Bom. 519 

, Certificate of— 

See Hereditary Offices Act, Bombay, 
s 10. 

[I. L. R. 12 Bom. 550 

1 ,— Position and duties in executing decree of 
Civil Court— Civil Procedure Code, ss 820— 
325 — Execution of decree — Decree transferred to 
the Collector for evecution — Collector"' s duties and 
powers in execution — Civil Court’s jurisdiction to 
revise Collector's proceedings in execution^ A 
decree was transferred to the Collector for exe- 
cution. The Mamiatdar, under the orders of 
the Collector, put up for sale certain immoveable 
property belonging to the judgment-debtors. 
The sale was confirmed by the Mamiatdar wifch 
the sanction of the Collector. Some time after- 
wards the auction-purchaser applied to the Col- 
lector for a certificate of sale, but the Collector 
refused the certificate, and set aside the sale, on 
the ground that the purchaser was a relative of 
the decree-holder.and had really purchased the 
property on his behalf without the permission of 
the Court. Against this proceeding of the Col- 
lector the purchaser made an application, first to 
the Subordinate Judge who had transferred the 
decree to the Collector for execution, and then to 
the Distiict Oouit. But both Courts declined to 
entertain his application, on the ground of want 
of juiisdiction • ISeld, on an application to the 
High Court, that the Subordinate Judge had 
jurisdiction to deal with the application, and to 
revise the Collector’s proceedings in execution 
Keld, also, that the Collector having through his 
subordinate put up for sale the judgment-debtor’s 
property, and confirmed the sale, had in that way 



( 157 ) 


BIGGEST OF CASES. 


( 158 ) 


COIiLEOTOR— ^ ?o/iti/iued, 

completely executed the decree so far as he could, 
and was so far fiuictm officio. His duty was to 
make a return to the Court of what he had done. 
After confirmation of the sale he could not set 
it aside. Per West, J. .—The Collector, like the 
Kazir in India, is a ministeiial officer when he 
executes a deoiee. He, like the Xazir, must cany 
out the decree of a Cinl Ccyirt in general subjec- 
tion to the judicial direction of the Court on 
whose authority the coercive power exercised by 
him rests, and which alone can deal judicially 
With the questions that arise in execution. His 
proceedings and ordeis are subject, accordingly, 
to revision and correction on the application of a 
party aggrieved, whenever he misconceives the 
decree or acts illegally in giving effect to it. He 
is limited stiictly to the precise line of activity 
laid dowm for him in the Code and the orders 
under it ; and in cases of error or doubt it is the 
Court that must determine whether he, as its 
ministerial officer, has or has not transgressed 
his powers. Per Birdwood, J. : — A sale made by 
a Collector under Chap XIX of the Civil Pio- 
cedure Code is sutiject to confirmation by the 
Civil Court under s. 312. As soon as the Collector 
has exercised oi performed the powers or duties 
conferred or imposed npon him by ss. 321 to 325 of 
the Code, he m functus officio If he has sold the 
property or re-sold it under the power given by 
cl. {c) of s. 325, he has completed the execution 
of the decree so far as he can legally complete it, 
and it is then his duty to retransmit the decree to 
the Court, under rules prescribed in that behalf by 
Government under the second para, of s. 320. 
Where the property has been sold or re-sold, the 
sale or re-sale cannot be set aside by the Collector. 
Any application for setting it aside must be 
made to the Civil Court under s. 311, and dealt 
with by it under s. 312 ; and if no application is 
made to the Court, the sale must be confirmed by it 
under that section. Lallu Trikam v, Bhavla 
Mitha. 

[I. L. R. 11 Bom. 478 

See Keshabdbo i\ Radha Prasad. 

[I. L. R. 11 All. 94 

Madho Prasad i?. Hansa Kuae. 

[I L.R.5A1L314 

Nat HU Mad i \ Lachmi Narain. 

[I. L. R. 9 All. 43 

2, — Civil Procedure Code, 1882, s. 
tion — Peeree for partition referred to Collector — 
Collector hoiuid to partition and deliver over posses^ 
sion to sev€7'al allottees under decree — Practice. 1 
The duty of the Collector, to whom a decree has 
been referred under s, 265 of the Civil Pro- 
cedure Code (Act XIV of 1882) for partition, is 
not confined to mere division of the lands decreed 
to be divided, but includes the delivery of the 
shares to their respective allottees. Parbhudas 
Lakhimdas V . Sha^tkarbhai. 

[I. L. R. 11 Bom. 662 


OOLLECTOR — continued. 

3 — Civil Procedure Code^ ss, 313, 320 — Transfer 
of cjcecutlon of decree to Collector — Jurisdiction of 
Civil Courts to entertain application under s. 313 
— Pules prescribed by Local Government under 
s. 320 — ITotificatioii E’o. 671 of 1880, dated the ZOth 
August.'] Held that an application under s. 313 
of the Civil Procedure Code by the purchaser at a 
sale in execution of a decree, which had been trans- 
ferred for execution to the Collector, in accord- 
ance with the rules prescribed by the Local 
Government, was entertainable by the Civil 
Courts, and the Oolleccor had no furisdiction, 
under the Code or under Notification No. 671 of 
1880, to enteroain it. Madho Prasad y. Kama 
Kuar, I, L. R 5 All. Sll, referred to. Nathu 
Mad V. Lachmi Narain. 

[I. L. R. 9 All. 43 

4 — Civil Procedure Code, 1882, $. 421 — Collector 
as guardian of ward — Notice in suit to reoorer 
money from estate of wurdi] In a suit to recover 
money due on a promissory note executed by the 
deceased zemindar, out of the estate of the deceased 
and of his son, the defendant, a minor under the 
Court of Wards, the Collector, being appointed 
guardian ad litem of the defendant, pleaded that 
under s 424 of the Code of Civil Procedure he 
was entitled to notice before suit, and the suit 
was dismissed on the ground of want of notice : 
Keld, on appeal, that s. 424 “was not applicable to 
the case. Ahan th ar am an v. Ramasami. 

[I.L. R, 11 Mad. 371 

6. — Civil Procedure Code, 1882, s. 265 — Execu- 
tion of decree-^ Pecree for pai't it ion ---Land Revenue 
Code (^Bombay Act "V of 1879),.?. 113 — Collectors 
powers in executing partition decrees — Civil Cour'fs 
jurisdiction to control Collector's action ] Decrees 
in three separate suits for the partition of a 
certain estate having been referred to the Collec- 
tor of Ratnagiii for execution under the Civil 
Procedure Code (Act XIV of 1882), s. 265, B 
aud R (brothers of the first appellant), who were 
parties to the suits, objected to the Collector’s 
mode of partition, and applied to the Court to 
set aside the Collector’s scheme, and to direct a 
fresh partition. The Subordinate Judge of Ven- 
gurla gianted the application, and set aside the 
partition ordered by the Collector. Against this 
order, V, who was plaintiff in one of the suits 
appealed to the Distiict Court, and in the appeal 
he made B alone the respondent. The District 
Court reversed the order of the Suboidmate Judge, 
and upheld the order of the Collector There- 
upon B pieferred a second appeal to the High 
Court against the decision of the District Court. 
To this appeal neither R nor his brother the 
present appellant were made parties. The High 
Court having confirmed the decision of the Dis- 
trict Gouit, proceedings were taken to carry out 
the partition according to the Collector’s original 
scheme. The appellant objected, on the ground 
that the Collector’s scheme had been set aside by 
the Subordinate Judge, and that he (the appellant) 
had not been a party to the proceedings in either 
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COLLECTOR— 

of tlie Appellate Courts He contended that he 
was, therefore, not bound by the decisions of the 
Appellate Oouits, and that the order of the Subor- 
dinate Judge, setting aside the partition ordered 
by the Collector, was still in force so far as he 
was concerned. He. therefore, applied that the 
property should be divided in accordance with 
that order. His application was rejected by the 
Court of First Instance as time-barred, inasmuch 
as more than a year had elapsed since the date of 
the order of the Subordinate Judge, and during 
that time the applicant had taken no steps to en- 
force the order. On appeal, the Acting District 
Judge confirmed the order of the lower Court, 
holding that the order of the Subordinate Judge 
was no longer in force, having been set aside by 
the High Court. On second appeal to the High 
Court i 2Told>j that the appellant could not succeed 
in the present appeal, the ob]ect of which was to 
revive the order of the Subordinate Judge. That 
order was one which the Subordinate Judge had 
no power to make. It involved taking the exe- 
cution of the decree for partition out of the Col- 
lector’s hands into his own, in direct contradiction 
of the law. In case of partition of lands, s. 
265 of the Civil Pioceduie Code (XIV of 1882) and 
s. 113 of the Bombay Revenue Code (Bombay 
Act V of 1879) place the execution of the decree 
entirely in the Collector’s hands. This does not 
deprive the Court of 3 udioial control of its decree ; 
as for instance, if it should appear to have been 
obtained by fraud or surprise ; but in the present 
case nothing of that kind was relied on. Nor 
was it asserted that the Collector had acted in 
bad faith, or contravened the command of the 
Comij, or transgressed the law. ^ What was alleg- 
ed was that he had made an objectionable parti- 
tion. This was not a ground on which the Subor- 
dinate Judge could interfere. Dev Gopal 
Savant v, Vasudev Vithal Savant. 

[I L. R. 12 Bom. 371 

6.^ Civil Proeedure Code, 1882, s 
to Collector--' Collector joined as i)aTUj in resjyeet 
of ifiivioT^s 2)vope7'ty adrn mister cdhy him, to protect 
mimm's tUle,^ The plaintiff sued as purchaser at 
a Court-sale of the interest of defendant No. 1 , to 
redeem and recover possession of the land in dis- 
pute, alleging that it had been mortgaged by 
defendant No. 1 to defendant No. 2. Defendant 
No. 1 denied tbe mortgage, and that he had anj 
title to the land, which he said belonged to R, and 
formed a part of R^s deslimultlit/ vatan, R hav- 
ing died, leaving a minor widow sued as defend- 
ant No. 4 in the suit, the estate was administered I 
by the Collector. On the application of the minoi ’s 
personal guardians, the Collector was joined 
as a party. The Collector contended on the 
minor’s behalf that the suit having been brought 
without notice to him as required by s. 424 
of the Civil Procedure Code (Act XIV of 1882), 
it was not maintainable. The District Judge 
was of opinion that notice was necessary. He 
therefore rejected the plaintiff’s claim, and order- 
ed the sale to be set aside. On appeal by the 
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plaintiff to the High Court : Meld, that notice 
under s 424 of the Civil Procedure Code (Act 
XIV of 1882) was not necessary. The Collector 
was made a party, not in respect of any alleged 
illegal act by him, but on the application on the 
minor’s personal guardians, in order to pxotect 
the minor’s title as set up by the fiist defendant. 
Bhau Balapa Nana 

[I. L. R. 13 Bom. 343 

7. — SiLit to caMel 2 )atta, of Goveryimeyit luaste 
issued dy Collector — Power of Collector to cancel 
jpatta granted l)\j him — Standuig order — Mistahe, 
gyatta granted ly"] The plaintiff having obtained 
from the Revenue ofdceis of the district a patta of 
Government waste land, sued for the cancellation 
a patta for the same land subsequently granted to 
other persons by the Collector who considered 
that the issue of the plaintiff’s patta was not in 
accordance with the darlihast lulo- : Meld, 
it was not competent to the Collector even if the 
first patta was granted by mistake to issue the 
second patta in supeisession of that issued to 
plaintiff ; (2) it was competent to a Civil Court 
to pass a deciee declaring the second patta null 
and void, and the plaintiff was entitled to such a 
decree. Kullagjpa Nath v. Ramanuja Charujar, 
4 Mad. 429, followed. Collector of Salem r. 
RANaAPPA. 

[1. L. R. 12 Mad. 404 

COLLISION, DAMAGE DONE TO SHI P BY. 

See Limitation Act, 1877, Art, 36. 

[I. L R. 11 Bom. 133 

I See Limitation Act, 1877, Art. 49. 

[I. L. R. 11 Bom. 133 

COMMISSION-CRIMINAL CASES. 

Crimuial Procedure Code, 1882, 5 . 503 — ** Pxirda- 
nasliin^' looman— Examination hy commission— 
Personal appearance in Court.'] A Hindu lady 
having been summoned as a witness on behalf of 
an^ accused applied under s. 603 of the Code of 
Ciiminal Piocednre to be examined by commis- 
sion on the ground (inter aha') that she was a 
“ purda-nashm,” and that her enforced appear- 
ance in a Criminal Couit would entail a forfeiture 
of her dignity and position in Hindu society : 
Held, that such application was properly made 
under the section, and that under the circum- 
stances of the case the ordei prayed for could be 
made. In the matter of the Petition of 
Din Taeini Debi. 

[I. L.R. 15 Calc. 776 

COMMISSION AGENT. 

See Contract— Construction of Con* 

TRACTS. 


[I. L. R. 13 Bom. 470 
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COMMISSIONER FOR TAKIINO- AC- 
COUNTS. 

See Pkactice— Civil Cases— Commis* 
sioxER POE Taking- Accounts. 

[I, L. R. 13 Bom. 368 

COMPANIES ACT (VI OF 1882) 

, s. 18 

Company— Formation and Eegis- 

TEATION. ^ 

[I, L, R. 11 AIL 349 

, s 45. 

See Company— Articles of Associa- 
tion xiND Liability op Share- 

HOLDERS. 

[I. L. R. 12 Bom. 311, 647 
[I L. R. 13 Bom 1 

See Company— Winding up— General 
Cases 

[I. L. K, 9 All, 366 

, S 47. 

S‘e Company— Winding up— General 
Cases 

[I. L R. 9 All 366 

^5 ss. 60, 61. 

See Company— Winding up— General 
Oases. 

[I. L R. 9 All 366 

^ s. 162. 

See Company— Winding up— Costs and 
Claims on Assets. 

[I L R 14 Calc. 219 

See Costs— Special Cases— Companies 
Act, 1S82. 

[I. L R 14 Calc. 219 

— — . s 204. 

See Company— Winding up— General 

CxiSES, 

[I. L. R. 12 Bom. 526 

, Sell. 1 Table A (97) 

See Company— Winding up— General 
Cases. 

[I. L. R 9 All. 366 
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{e} Costs and Claims on Assets 169 
See Lien. 

[I. L. R. 13 Bom. 314 


COMPANY — contuaied. 

, Winding up— 

See Transfer or Civil Case— General 
Cases. 

[I. L R 9 All. 180 

(1) FOEMATION AND REGISTRATION. 

1 — Applt cation for rcgiUf ation — Act X of 1S66 
(Indian ComgMnie^ Alt') — Ajyplieatwn reeeiced 
a liile Act A" oflSSG was ui force — Belaij la office 
of Registrar — Certificate purport tng to he issueil 
under Act A' of 1866, hat issued after lepeal there- 
of hij Act Tlof 3 882 — General Clauses Oonsolula- 
tion Act {I ot 1868) s G — ‘ Proeecdaigs Com- 
menced ’ ] Piior to the 1st May 1882. the Secre- 
I taiy and Managei of a piojected Company {which 
was to be limited by sbaies) applied to the 
Ptegistiar of Joint Stock Companies for a cer- 
tificate of lucoipoiation of the Company, intend- 
ing that lb should be registeied under Act X of 
1866, the Indian Companies Act then in foice, 
and foiwaided the inemoiandum and articles of 
association with the neces^^aij stamp-fees, and did 
everything that was requiied to be done by or cn 
behalf of. the Company to obtain a ceitificate 
undei that Act. No older was passed by tlie 
Registrai upon this application until the 6th May, 
and owing to delay, for which the applicants w’-eie 
not lesponsible, legistration was not effected and 
the certificate was not issued until the 3rd July, 
when a certificate W’as given pm porting to be 
gianted in pursuance of Act X of 1866. Mean- 
w'hile, on the 1st May 1882, the Indian Com- 
panies Act (TI of 1882) repealing Act X of 1866 
came into force, s 28 of which provided that 
eveiy shaie in any Company should be deemed to 
have been taken and held subject to payment of 
the wdiole amount theieof in cash, unless the 
same had been otheiwise determined by a con- 
tiact in writing filed with the ^Registrar. No 
such piovision existed in Act X of 1866. The 
sliaieholders of the Company paid nothing upon 
their shares in cash ; but had agieed (not in 
wiiting filed with the Registrar) that, m con- 
sideiation of certain pi opeity conveyed by them 
to the Company at the time of its formation, 
fully paid-up shares w’ere to be allotted to them. 
Subsequently, the Company having gone into 
I liquidation, the official liquidator sought to make 
' the shaieholdeis contiibutoiies to the assets of 
' the Company as the holdeis of shares upon 
I wffiich nothing had been paid, with reference to 
I s 28 of the Indian Companies Act YI of 1 882 : 

I Held, that the pioceedings for obtaining registra- 
i tion of the Company and a grant of a certificate 
' of such registration commenced, within the 
meaning of s. 6 of the General Clauses Act, when 
the memorandum and articles of association 
were received in the Registrar s office in April 
1882 wffiileAct X of 1866 was in force: that, 
therefore, the repeal of that Act by Act VI of 
1882 did not affect those proceedings ; that con- 
sequently the Company must be taken to have 
1 been incorporated under the former Act ; and 
i that the provisions of s. 2S of Act 1 1882 not 

c 
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COMPANY — contimed, 

(1) FOitMATION AND EEGISTEATION— 
concluded, 

being applicable, tie sliaiebolders weie not liable 
to be placed on tbe list of contxibutoiies as not 
baving paid tbe full amount of tbeir sbaies 
liT THE MATTER OF THE WEST HoPE TOWE TEA 
COMPAlsy. 

[I. L. R 11 ‘All. 349 

(2) AETICLES OF ASSOCIATION AND LIABI- 
LITY OF SHAEEHOLDEES. 

2. — Memorandum of Assoc latwn — Mffect of 
stgfitng memorandum — Wttlidraival of signature 
tefoi'e registration of memorandum — Companies 
Act VI of 1882, s. 45.] A person wbosignsa 
memorandum of association for a number of 
sbaies becomes absolutely bound to take those 
shares. The statutory liability, the creation of 
the agreement, commences with the signature of 
the memorandum and is not held in suspense 
until the memorandum is registered There is 
no locus gjoemtentice up) to the date of registra- 
tion, and no person who has signed the memo- 
randum can, acting independently of the otheis, 
cancel bis signature. In re the Machine Ex- 
change Company. Eustomji Framji Wadia & 
Case. Shapueji Byramji Kateuck’s Case 

[I. L. R. 12 Bom, 311 

3. — Comjganles Act VI of 1882, s, 

signing 'unregistered eojiij of memorandum of 
association— Agreement to lecome a memVer — 
Piogwsal—Accejjta^ice — Bejnidiation lefore reifis- 
tration of Comxiany,'] On the 13th April 1886, 
Lamb signed a printed copy of the proposed 
memorandum of association of a projected Com- 
pany for ten shares which on the 8id August was 
registered as the Imperial Flour Mills Company. 
On that day, li:., the 3rd August 1886, Lamb 
received a notice from the Secretary of the Com- 
pany, informing him that the Company had been 
duly registered, - and requesting him to pay 
Bs. 100 as the deposit on the shares subscribed by 
him. On the 6th August, Lamb replied, stating 
that he had decided not to take up the shares. 
On the 6th August the Secretary wrote to Lamb, 
stating that he had already become a shareholder* 
and could not withdraw. On the 26th Septembei 
the Directors held their first meeting, and resolved 
that^ the shares applied for be allotted, and 
application and allotment monies be called in ” 
On the 1st October the Secretary notified to Lamb 
the allotment of ten shares, and requested him 
to pay the overdue deposit call of Es. 10 gier 
share and the allotment call of Es. 15 gjer share. 
Lamb refused to pay, and repudiated his liability 
in respect of the shares. He contended that he had 
never become a member of the Company : Held, 
that the defendant was not a member of tbe 
Company, and was not liable to the plaintiff’s 
claim. The fact that he had signed the proposed 
memorandum of association did not make him a 
member, inasmuch as the document which he had 
signed was not the document which was registered 


QOWPKKY—contimied, 

(2) AETICLES OF ASSOCIATION AND LIA- 
BILITY OF SHAEEHOLDEES— 

nor even a true copy of it. Nor could the 
defendant he held bound as having agreed to 
become a member within the meaning of s. 
45 of the Indian Companies Act YI of 1882. 
The agieement which binds a party under this 
section must be an agieement with the Company 
itself, Tb^ Company not being in existence at 
the date of the defendant’s signing the memo- 
landum of association {iiz , thelbth April 1886), 
that signature could amount, at the most, to an 
application for shaies to the promoters, which 
by leason of its non-withdiawal before the legis- 
tiation of the Company on the Sid August became 
on that day an application to the Company. 
Theie could be no acceptance of that application 
until the Company was registered; and tbe 
defendant wrthdiew his application by his letter 
of the 5th August. The letter written by the 
Company’s agents on the 3id August was notan 
acceptance. It was only a lecyiest for the pay- 
ment of the deposit on the shaies for w^hich the 
defendant had applied, and which was lequiied 
as a guaiantee for the of the applica- 

tion Fuithei. the terms of the resolution of the 
Board of Directors of the 25th September made 
it clear that up to that date the defendant’s appli- 
cation had not been made a binding agieement by 
acceptance. Bia repudiation, theiefoie , of the 
5th August was m time, and he could not be held 
liable as a shaieholder of the Company • Held, 
also, that in no case could the defendant have been 
bound by the letter of the 3id August written by 
the agents of the Company. The letter was 
written, not by order of the Directors at a meeting 
duly convened and composed of the proper quorum 
of four. It was written by the Secretary after 
consulting separately three only of the Directors, 
This was an iiregular proceeding, which would not 
bind the Company or the subscribers with regard 
to the application for or the acceptance of shares. 
The Directors did not act as a Board, nor was 
the consent of a quorum obtained. Imperial 
Flour Mills Company 'd. Lamb. 

• [I. L. R 12 Bom. 647 

4. — Agreement to tale shares — Comjmnies Act 
VI of 1*882, s. 43 — S(g7iing dvjAicate memoran- 
dum of association of the registration of Comx)any 
— Hfcct of such signature only egiuvalent to a 
jnojposal to tahe shares — Aecejitance ] A, after 
the Bombay Electrial Company had been regis- 
tered, signed a duplicate memorandum of asso- 
ciation for five sbaies. He subsequently acted 
as Director of the Company, being qualified 
to act as such by procuring from a member of 
the Company five fully paid-up shaies. The 
shaies for which he subsciibed were never 
allotted to him, nor was he registered as holder 
of them. The Company went into liquidation ; 
Held, that A was not liable in respect of the five 
shares for which he subscribed. A person sign- 
ing a duplicate memorandum of association is 
not bound as one who has signed the original 
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COMPANY — cotmnued, 

(2) ARTICLES OF ASSOCIATION AND LIA- 
BILITY OF SHAREHOLDERS 

iBenioiaiidum, althougli such duplicate is signed 
aftei the Company has been regi-^teied Such a 
feignatuie cannot be binding because it doe^ 
not amount to a signing of the memoianduin 
itaelf and does not satisfy ^the requiiements of 
s. 45 of the Indian Companies Act YI of 
18S2. It does not create the positive agieenient 
which the law has made the necessary conse- 
quence of the signatuie of the real naemoiandum 
befoie legistration. It only amounts to a pio- 
posalto take shaies. But in the present case 
theie had been no acceptance by the Company 
of the proposal. There had been no allotment 
and no placing on the legister. Acceptance 
could not be legally inferred from the circum- 
stances of the case. -1’^ liability was onh* 
inchoate and never became complete. The 
company while it was solvent never accepted 
*LS‘ offei to become a shaieholdei, and after it 
went into liquidation it was too late. In ed 
The Bombay ELEfxRiCAL Company. Nassee- 
WANJI Dadabhoy Hateuck's case. 

[I, L. R. 13 Bom. 1 

6 oj' a higmiory to the luomorandvm 

of a'tsoe tat n)U for a fuHij gtaid vp \hare t/tte/t 
to hint asti' prenent — 8hare^ atadahle for allot- 
meat, hut not allotted,] The Bombay Electiical 
Company having gone into liquidation, the offi- 
cial liquidator applied to have E placed on the 
list of contiibutories in lespect of one shaie 
for which, he had subsciibed. and signed the 
memorandum and articles of association on the 
2Gth Febiuaiy 1885. The Company was regis- 
tered on the oth March 1885, and went into 
liquidation in July 1886. In his affidavit E 
stated that he had been induced to sign the 
memorandum and articles of association % one 
P who was a piomoter of the company and who 
had promised to give him a fully paid-up share as 
the shaie he had signed for ; that in Maich 1886, 
P had accordingly handed him the certificate of ! 
a fully paid-up share ; that the said share was 
one out of a handled fully paid-up shares which 
weie given by the company to Pin pait payment | 
of money due to him from the Company, and i 
that the said shaie was duly entered in the share ! 
register of the company as having been fully 
paid-up on the ISth September 1S85. He con- 
tended that the Company was estopped fiom deny- 
ing that the share was fully paid-up ; that no 
other share had been allotted to him and that all 
the shaies of the company had been allotted: 
Held, that he was liable in lespect of the shaie. 
The transaction between him and P did not bind 
or affect the company. The present of a paid-up 
share by a third party does not satisfy the obliga- 
tion of a subscriber of the memoiandum. The 
issue of the certificate does not estop the Company 
so long as the certificate has not passed to a hiuid ! 
Jide transferee for va'^ue. If E had not, in fact ! 
paid money or money's worth for the one share | 
subscribed for, the Company was still entitled ] 


, COMPANY — continued, 

I (2) ARTICLES OP ASSOCIATION AND LI A- 
I BILITY OF SHAREHOLDERS— 

to prove the non-pajment. and claim the value 
of the shaie* Hidd, also, that as theie weie 
left shaies available foi allotment, the fact that 
none had been allotted to E made no diffeience. 
and that the liquidator was entitled to hold him. 
to the contract w'hich he had made wuth the Com- 
pany when he signed the memoiandum. In re 
The Bombay Electrical Company. Elmore’s 

CASE. 

[I. L R. IS Bom. 57 

Q,— Companies Act IV 1882. 45 — Caiitract 

with the eompanij — Skjnnifj duplicate of the 
'ttt'bhe fluently rcgt stored ’memorandum — Suhsequent 
allotment and repudiation — Spec i fie lidief Act 
I of \%17, s‘ 23. cl. ill), and i, 27, el. {e}] 
The defendant, in Eebiuaiy 1886, signed dupli- 
cates of the documents subsequently registered 
as the memoiandum and aiticle& of association 
of the plaintiff Company in December of the 
same year By the documents which he signed, 
he ‘agreed'’ to take the number of shaies (ten) 
set opposite Ins name He never cancelled that 
agieement Ten shaies weie subsequently 
allotted to him ; but the defendant did nothing 
amounting to an acceptance of this allotment, 
and on the 19th Apiii 1888, definitely cancelled 
his pievious agieement to take shaies. Jleld. 
that the defendant had never become a shaie- 
holder of the Company. Whatever the signing 
by the defendant of the documents in Febiuary 
1886 amounted to — whether to a contract 
or to a meie pioposal — the defendant m signing 
them addressed, not the Company, which was 
not then m existence, but the piomoters. If a 
con ti act. the Company was not then in existence 
and could not therefore ratify it if a proposal 
it was not a pioposal to the Company, oi an agent 
for the Company, and the Company could not 
theiefore accept it. Section 23, cl (7#), and 
s. 27. cl. (e), of the Specific Relief Act I of 
1877 do not apjdy to contracts to take shares; 
and only embody the English law as to cases 
wheie a company has taken the benefit of a 
contiact. but lefuses to cany it into effect. Im- 
perial Ice Manufacturing Company r. Mun- 
chershaw Baejoeji Wadia. 

[I. L. R. 13 Bom 415 

(.3) POWERS. DITTIES AND LIABILITIES 
OF DIRECTORS. 

7 . — Trading hij a Company under its JUemoran- 
dum of AssQciat'ion-^3[emo) andum of Association 
— Vitru ib'e.s.'] The doctime that a Company 
can do nothing which is not expressly or implied- 
ly warranted by its memoiandum of association 
or other instiument of incoiporation, must be 
leasonably undeistood aud applied. A Com- 
pany, theiefoie, in cauving on the tiade for 
which it IS constituted, and in whatever may 
be fairly regaided as incidental to, or conse- 
quential upon that tiade, is fiee to enter into 
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COMPANY — contitived. 

(3) POWERS, DUTIES. AND LIABILITIES 
OF DIRECTORS— 

any transaction not expressly prohibited by its 
memorandum of Association. Shamnugger 
Jute Factory Co. %\ Ram Nabain Chat- 

TEEJEB, 

[I. L. R. 14 Calc. 189 

8. — Di7^ector — QiialiJieaUo/i — Quahjication 
shares not jpaul for 'by Director^ but transferred 
to him by a tliml 27e7'son,'] Shares taken as a 
qualification for a Diiectorsliip of a Company 
need not^ be taken from the Company It is 
enough if they aie taken in open maiket or 
from a friend within a leasonable time after 
acceptance of the office. They need not be 
shares for which the qualifying Director has 
paid In RE Trj e Bombay Electrical Company 
Nasseryanji Dadabhoy Katbuck’s case. 

[I. L. R. 13 Bom. 1 

(1) WINDING UP. 

ia) General Cases. 

9. — Sait agavist oontribiifory — Seri'ice of notice 
and orders — Gontrihutory vi India to English 
Company.'} The defendant was sued as a con- 
tributory on the B list of shareholders liable in the 
winding up of the London, Bombay and j\rediter- 
lanean Bank. The Bank was an English Joint- 
Stock Company registered under the English Com- 
panies’ Act, 1862, and the winding up order wj*s 
made by the Court of Chanceiy in England on the 
20fch July 1866. By a subsequent older made on 
the winding up it was ordered by the said Court 
that service of notices, &c., of the various pro- 
ceedings might be effected on contributories, being 
past members, by posting the same either in Eng- 
land or in Bombay duly addressed to the last 
known addiess or place of abode of such contribu- 
tories. The Court of Chancery on the 16th De- 
cember 1878, made an order for a call of £10 per 
shaie up^on the contributories, and on the 6th 
June 1879, the final balance order was made by 
the Court, This suit was brought to recover the 
sum of Rs. 7,04-7-0 alleged to be due by the defend- 
ant as a contributory in the B list under the sard 
balance order. The plaintiff was an assignee of 
the Bank. The defendant, who resided at Sumaii, 
in the Surat District, denied that he was a share- 
holder in the Bank, and alleged that he had had 
no notice of the various proceedings in the wind- 
ing up. ^ At the hearing it was proved that one of 
the notices, which had been posted in Bombay 
addressed to the defendant at Sumari, in the 
Surat District, viz., a notice of the intended appli- 
cation for a call of £10 per share, dated the 27th 
August 1878, had been returned undelivered to 
the Dead Letter Office, having been carelessly 
addressed. No further steps were taken to seive 
it on the defendant : Meld^ that the defendant, not 
having received any summons or notice to attend 
the hearing of the application for a call of £10 per 
^are, not liable to the call made in his absence. 
Courts, in British India, when called upon to give 


OQWPA'^Y-— continued. 

(4) WINDING continued. 

(a) General Cases— 

effect to a foieign judgment, should insist upon 
a stiict pioof of the validity and service of sum- 
monses and other processes alleged to have eman- 
ated from a foieign Court, and made a found- 
tion for a liability to Jbe enforced here by Courts 
that have no cognizance of the case on its meiits. 
RousillomY RousiUon, L. R. 14 Ch. D. 3.51 and 371, 
followed. Edglji Burjorji v. Manekji Soeabji 
Patel. 

[I. L. R. 11 Bom, 241 

10.— Contnbutoines — Shareholders — Notice of 
allotment — Secondary eculence of notvce Press- 
copy letter — Evidence of original letter having been 
properly addressed and posted — Evidence Act I of 
1872, ss. 16, 114 — Register of members— Presump- 
tion of memberslmp — Companies Act VI f)/1882, 
ss 45, 47, 60, 61, sch. I, Table A (97).] Upon 
the settlement of the list of contributoiies to 
the assets of a Company in wuise of liquidation 
under the Indian Companies’ Act, one of the pei- 
sons named in the list denied that he had agreed 
to become a member of the Company or was liable 
as a contributory The Disfciict Court admitted as 
evidence on behalf of the official liquidator, a 
press-copy of a letter addressed to the objectoi 
for the purpose of proving that a notice of allot- 
ment of shaies was duly communicated. No 
notice to the objector to produce the oiiginal let- 
ter appeared on the record ; but, at the heaiiug of 
the appeal, it was alleged by the official liquidator 
and denied by^ the obieotor, that such notice had 
been in fact given. There was no evidence as to 
the posting of the original letter, or of the address 
which it bore ; but the press-copy was contained 
in the press-copy letter-book of the Company, and 
was proved to be in the handwriting of a deceased 
Secretary of the Company, whose duty it was to 
despatch letters after they had been copied in the 
letter-hook The objector denied having received 
the letter or any notice of allotment . Jleld that 
the Court should not draw the inference that the 
original letter was properly addressed or posted ; 
that the pi ess-copy letter was inadmissible in evi- 
dence ,• and that there was no proof of the com- 
munication of any notice of allotment. The evi- 
dence adduced by the official liquidator to show 
that the defendant was a member of the Com- 
pany and so liable as a contributory, consisted of 
the register of members, a letter written by the 
objector, a reply thereto written by a Managing 
Director of the Company, and the oral testimony 
of the Director himself. The objector adduced no 
evidence at all : Ifeld that the official liquidator 
might, if he had chosen to do so, have put the 
register in evidence, and waited, before giving 
any fuither evidence, until the objector had given 
some to displace the facie eYidenoe avoided 

by the register, or to impugn the character of the 
register ; but his case must be looked at as a 
whole, and having taken the line which he did, 
he must take the consequences of Ms other evi- 
dence contradicting or impugning the primd facie 
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COMPANY -^continued, 1 

(4) WINDING UP— 

( a ) Gbxeral Gases— 

evidence of tlie register, and, notwithstanding | 
that the objector gave no evidence, the register J 
was not concinsive. Ram Das Chakarbati c 
Official Liquidator op the Cotton Ginning- i 
Company. 

[I. L. K. 9 ML 366 

It, ^Reioh/tioJi to V' hid vp-^T)i$,^e?itient 
liolders-^Xotiee of dismit — Rerpuremnits of sncli 
notioe — Indian Comiyanieh' Act r/o/’lS82. 204.] 
The shareholders of the Gordon Blills having 
passed a resolution for the voluntary winding up 
of the Company, five dissentient shareholders gave | 
notice of their dissent by a letter to the liquida- I 
tors m the following terms *—'• With reference to * 
the resolutions to wind up the above Company 
voluntarily, and which were passed and confirmed 
on 14th instant, we hereby give you notice under 
s. 204 of the Indian Companies’ Act VI of 1883, 
and require you to* purchase the interest held 
by us in the said Company at such price as may 
be determined either by private arrangement or 
by arbitration, as we are dissentients from such 
lesolution • ” Htdd, that the letter was sufficient 
notice of dissent under the provisions of s 204 of 
the Indian Companies’ Act VI of 1882 Motiram 
BHxIGUbhai i\ Gordon Mills. 

LI, L. R. 12 Bom, 526 

{!)) Duties and Powers op Liquidators. 

12. — Tahl of creditor a^imnted lir/uldator,'] 

A person who has been appointed liquidator of a 
Company ought not, after such appointment, to 
continue to act as vakil of a creditor, whose right 
to prove against the Company is in dispute in the 
liquidation. In the matter op the West 
Hopetown Tea Company. 

[I L. R.9A1L180 

{c) Costs and Claims on Assets. 

13. — Companies' Act {Act Y1 £?/ 1882), s, 162 — 
Extraordinary power of the Court under the Coni’ 
paniel Act^Exammatlon of wit Costs 
Certain persons connected with a Company then 
in course of liquidation, who were also some of 
the defendants in a pending suit brought by the 
Company (and revived subsequent to the order 
for winding up by the official liquidator) for an 
account and for the recovery ot certain sums 
alleged to have been paid to the promoters of the 
Company, having been examined under an order 
obtained under s. 162 of the Compapies. Act, 
1882, applied through their counsel for costs in- 
curred on such examination : Heidi that no order 
as to such costs could be made. In the mater 
OP THE Indian Companies’ Act, 1882, and in 
THE MATTER OP T. F. BROWN & COMPANY. 

[I. li. R. 14 Calc. 219 

14 . — Unsuecessful application to malie share- 
h oldei^s liaUe — Costs^Pract im] An unsuccessful 


OOMPAHY — continued, 

(4) WINDING XJF-^conduded. 

(e) Costs AND Claims 0's AssET^i-^-eo/icIuded, 
application by an official liquidator to place cer- 
tain shareholders upon the list of contributories 
having been hona fide made in the liquidation of 
the Company, the Couro ordered that the costs of 
each side should be paid as a first charge out of 
the estate In the 3iatter op the West Hope- 
town Tea Company 

[J. L. It 11 Ail. 349 

COMPENSATION. 

See Land Acquisition Act, 1870, s. 39. 

£1. Ii, R, 14 Calc 749 

See Landlord and Tenant— Compen- 
sation FOR Improvements, &g., 
ON Land. 

NI. E. R. 10 Mad 112 

COMPENSATION-CRIMINAL OASES. 

Col, 

1. For loss or injury caused by offence ...170 

2. To accused on dismissal of complaint ... 170 

(1) FOE LOSS OE INJURY CAUSED BY 
OFFENCE. 

1 ’’^Cattle Trespass Act (J ^/1871), s,^ Joint 
fine— -Fine and compensation^] Proceedings under 
s. 22 of the Cattle Trespass Act are quashoiYil in 
their nature ; a Magistrate being at liberty under 
that section to assess and enforce, in a summary 
manner, compensation for an injury for which 
a civil action might be brought. An order, there- 
fore, for the payment of a sum as fine and com- 
pensation, passed against two persons under that 
section, which does not specify the proportionate 
amount payable by each, is good. In the matter 
op Neaz %\ Monsor. 

[I L R. 14 Gale. 175 

2, — Criminal Procedure Code^ s, 545 — Death 
caused by rash and negligent aet—Compenmtion 
to whhno of deceased.] ‘An order that the amount 
of a fine imposed on one convicted of causing 
death by a rash and negligent act be paid as com- 
pensation to the widow of the deceased is illegal. 
In re Lutghmaka. 

[I. L. B. 12 Mad. 352 

f2) TO ACCUSED ON DISMISSAL OF COM- 
PLAINT. 

3 ^Cr'miual Procedure Code, §. 2o0—rexatloui 
complanit.] The provisions of s. 250 of the Code 
of Criminal Procedure may be applied in summons 
cases whether tried summarily or not. Queen- 
Em press r. Basava. 

[I. L, R* 11 Mad. 142 

COMPLAINANT. 

See Oaths Act, ss. 8, 9, 10. 11. 

p. L. R. 13 Bom. 389 
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DIGEST OF OASES, 


( 172 ) 


COMPLAIN 

W(tne^.^ nfub'Uiff to annirer — Criminal Procedure 
Code, 1882, ,9. m—Peml Code, 179S.] SemUe^k 
complainant is not a witness punishable for refu- 
sal to answer undei s 1:85 of the Code of Cnminal 
Procedure, or under s. 179 of the Penal Code. 
In EE Ganesh Narayan Sathe. 

[I. L. R 11 Bom. 600 

OOMPLAINT- 

1. Institution of complaint and neces- Col 

sary preliminaiies ... ... 171 

2. Power to refer to subordinate officers ... 172 

3. Withdrawal of complaint and obliga- 

tion of Magistiate to hear it ... 172 

4. Dismissal of Complaint ... ..173 

[a] Power of and pieliminaries to dis- 
missal ... ... ... 173 

See Defamation. 

fl.L. R. 12 Bom. 167 

(1) INSTITUTION OF COMPLAINT AND 
NECESSARY PRELIMINARIES. 

1 . — Criminal Procedure Code, Act X of 1882, 
,<?. 191 — Qogn izance of an offence on su<ipiGion — Penctl 
Code, Act XLV of 1860. s. 211 — Police rejwrt — 
Pahe charge ,Prou‘eut ion foroi'ith out first engntring 
into tinitli of original complaint ] A peison having 
laid an information before the police, the police 
repoited the case as false; the infoimant then 
appealed befoie a Magistiate, asking that his 
case might be investigated and his witnesses 
summoned. This application was refused, and 
the Magistiate aftei pei using the police leport 
passed an order diiecting him to be piosecuted 
under s. 211 of the Penal Code * Ileld, that the 
application to the Magistrate was ‘‘ a complaint” 
within the meaning of s 3 91 of the Criminal 
Procedure Code into which the Magistrate was 
bound to have enquired A Magistrate may take 
cognizance under s 191 of the Ciiminal Procedure 
Code of an oSenee bi ought to his notice by a 
police report which affords giound for a suspicion 
that an offence has been committed ; but. as a 
mattei of sound judicial discretion , a Magistrate 
should not so proceed, and direct that the peison 
suspected be tiled until some person aggrieved 
has complained, or until he has hefoie him a police 
i.eport on the subject based on an investigation 
directed to the offence to be tiled, and in cases of 
alleged false charges, until it is clear that the 
original chaige has been either heaid and dis- 
mis.sed or abandoned. And before the older to 
prosecute foi the false chaige is made, the person 
who made the oiiginal chaige should be offered 
an opportunity of suppoiting it or abandoning 
it. Qoeex-Empress r Sham Sale. 

fl. L. R, 14 Calc. 707 

2 . — Criminal Procedure Code, 4, 530, and 
537 — Third class Magistrate taJdng cognizance 
of ease on reeetpt of a, yadast from a Jteoemie 
officer and convict ing accused loithout esoaminlng 
Oomplaimnt^ A revenue officer sent a yadast 
to a third class Magistrate, charging a certain 
person with having disobeyed a summons issued 
by the revenue- officer. The third class Migis- 


COMPLAINT — continued, 

A) INSTITUTION OP COMPLAINT AND 

NECESSARY PRELIMINARIES-^o/i^^IwitYZ 
trate theieupon tried and convicted the accused 
under s 174 of the Penal Code. The Distiict 
Magistiate lefened the case on the giound that 
the conviction was bad under s. 530 (70 of the 
Code of Criminal Procedure Ileld, that as the 
yadast amounted to a complaint within the mean- 
ing of (4), although the complainant was not 
examined on oath as required by s. 200, the con- 
viction was not illegal. Queen-Empeess i\ Monu. 

ii L. B. 11 Mad. 443 

S.— Cri m inalProeedure Code, ss 4, 198 and 200— 
Charge of defamation not made in complaint, hut 
added in suhseguent Ctcami nation'] A charge of 
defamation not contained in the complaint pre- 
sented to the Magistrate, but added subsequently 
by the Magistiate upon statements made by the 
complainant in his examination under s. 200 of 
the Ciiminal Pioceduie Code, whethei of his own 
accord or in consequence of s'iggestions fiom the 
Magistiate, is not a legal ‘‘complaint ” made by 
an aggrieved peison withm the meaning of ss 4 
(n) and 198, so as to enable the Magistiate to take 
cognizance of the offence. Queen- Empress v, 
Kallu, I L. R 5 All. 233, lefeiied to. Queen- 
Empress v Deokinandan. 

[I. L. R 10 AR 39 


A. --Criminal Procedure Code, 1882, ss. 203, 248 
— Who mag institute complaint] As a general 
rule any person having knowledge of the com- 
mission of an offence may set the law in motion 
by a complaint, even though be is not personally 
interested or affected by the offence The excep- 
tions to this rule, of which ss. 195 and 198 of 
the Cnminal Proceduie Code are examples, are 
exceptions created by statute There is nothing 
in the Code showing an intoritiou to confine pio- 
secutions to the persons diiectly injured. In RE 
GANE.SII Narayan Sathe. 

[I. L R 13 Bom. 600 


(2) POWER "to refer TO SUBORDINATE 
OFFICER 


5 —Ueferenee to police officer— Examination of 
complainant.] It is not a proper couise for a Magis- 
trate, when a complaint is made befoie him of an 
offence of which he can take cognizance, to i efer 
the complamt to a police officer He is bound to 
receive the complaint, and after examining the 
; complainant, to proceed according to law. In be 
I Jankidas Guru Sitaram. 


[I. L. R. 12 Bom. 161 


(3) WITHDRAWAL OF COMPLAINT AND 
OBLIGATION OP MAGISTRATE TO 
HEAR IT. 


Q.— Warrant and summons cases — Criminal 
Procedure^ Code, 1882, s, 248.] Where the offence 
charged is a ** warrant ” and not a “ summons ” 
case, a Magistrate ought to proceed with the 
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DIGEST OF CASES. 
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OOWBIJAllSl"^l‘-co^ltnlvei. 


COMPLAINT — co7itlnuf(L 


(3) WITHDRAWAL OF COMPLAINT AND 
OBLIGATION OF MAGISTRATE TO 
HEAR IT — coitchuled, 

inquiry or trial in spite of the withdrawal of the 
complainant, if he finds the elements of an offence 
on the facts set foith in the complaint. Section 
248 of the Code of Criminal Procedure applies 
only to a summons ” case Ix BE ganesh 
Naeayan Sathe. 

[I. L. R. 13 Bom. 600 

(4) DISMISSAL OP COMPLAINT. 

(«) Power of, and PRELmiNAEiEs to, 

DISMISSAL. 

7 . — Miport of Pohee-o (floor 7vlti> an aoomeA 
permi^Grimuial Procodnre Code {Act X of 1S82) 
jSrV. 200—203, 437 ] Sections 200 to 203 of the 
Criminal Procedure Code must be read together, 
and a Magistrate dismissing a complaint under 
the provisions of s. 203 on any one of the three 
giounds. liz.^ (1). il he, upon the statement of 
the complainant, deduced to wiitmg under s. 200, 
finds no offence has been commited ; (2). if he 
distrusts the statement made by the complainant ; 
and (3), if he distrusts that statement, but his 
distiust is not sufficiently stiong to warrant him 
in acting upon it except upon a further enquiry 
as piovided for in s. 202 — must recoid his reasons 
for so doing, for, if such reasons weie not record- 
ed, it would be impossible for the High Court, 
exeicising its revisioual powers under s. 437 of 
the Criminal Proceduie Code, to consider whether 
the discretion of such Magistrate has been propeily 
exercised. It was never contemplated that a 
Magistrate should call for a report from an 
accused person under s. 202 for the purpose of 
ascertaining the truth of the complaint if such 
accused happened to be an officer subordinate to 
the Magistrate. Where, therefore, a complaint 
was made against a police-officer, and com- 
plainant’s statement was duly recorded and the 
Magistrate acting under the piovision of s. 202 
called for a leport fiom such police-officer, and 
acting upon that report dismissed the complaint 
under s 203 : Ileidf that he hjyl acted illegally, 
and that his order made under the last named 
section should be set aside, and the case proceeded 
with according to law from the time at which 
the complaint w^as made and the complainant’s 
statement so recoided. Baidya Nath Singh ?\ 
Mdspeatt. 

[I.L R, 14 Calc. 141 

8 — Peviral of proceedings — Crimbud Procedure 
Code, ss 203, 437.] A complaint was made, 
before a Magistrate of the first class, of an offence 
punishable under s. 323 of the Penal Code. The 
Magistiate recorded a brief statement by the 
complainant, but did not ask him of he had any 
witnesses to call. An order was passed directing 
that ‘^a copy of the petition of complaint should 
be sent to the police-station, calling for a report 
on the matter, and on receipt of the report the 
Magistrate dismissed the complaint under b, 203 
of the Criminal Procedure Code. There was 


: (4) DISMISSAL OF COMPLAIKT-^eoneluded, 

' (a) POWEP. OF, AND PRELIMINARIES TO, 

I Dismissal — to Deluded , 

< nothing in the Magihtrate’s original order to 
' show that he saw reason to distiust the tiuth of 
I the complaint nor did he direct any local in- 
I vestigation to be made by a police officei for the 
‘ puipose of ascei taming the truth or falsehood 
! of the complaint. Subsequently to the dismissal 
of the complaint, the same complainant brought 
! a fiesh chaige upon the some facts against the 
same peisons in the same Couit, and upon this 
' chaige the accused weie tiied. convicted, and 
' sentenced : Held, that the Magistrate had not 
f complied with the provisions of s. 202 of the 
, Ciimmal Procedure Code, and ought not, merely 
I on the report he had leceived, to have dismissed 
: the first com plain t under s. 203. Queen-Empress 
1 l* PUEAN. 

I [I. L. R. 9 All. 85 


9 . — Criminal Pro'^ednre Code, s. 203 — Px- 
aninnufj'" — WritUn complaint axfesftd hg coni^ 
i plahiaiit on oath — Irregular it g-'Crmnnial Proce- 
i dure Code, s. 537.] Where a depo.sition in the 
I shape of a complaint is made orally or in writing 
i and' 13 sworn to, the lequirements of s. 203 of 
the Criminal Procedure Code m regard to the 
examination of the complainant are sufficiently 
satisfied Held, therefore,^ where a ^lagistrate 
I dismissed a complaint of criminal bieach of trust 
j without examining the complainant on oath, but 
I after the complainant had sworu to the truth of 
‘ the matters alleged in the complaint, that the 
) provisions of s 203 had been sufficiently complied 
I with, and, if not, that the irregularity was 
I covered by the terms of s. 537. Queen-Empress 
' V. Murphy. 

[I. L. R. 9 All. 666 


to.— Crbnhial Procedure Code, 4882, s 203. 
IliiQi^trafe's du^eretton — Xatnre and extent of 
suck discretio?i—"A'ufficie7it ground f meaning of— 
ComplamniVs motive} A Blagistrate cannot 
dismiss a complaint under s 203 of the Code 
of Criminal Piocedure (Act X of 1882), until he 
has examined the complainant to see whether 
theie isprima facie evidence of a criminal offence. 
In exercising his discretion under s. 203, 
the Magistrate ought not to allow” himself to be 
influenced by a consideration of the motive by 
which the complainant may have been actuated 
in moving m the matter, nor by any other con- 
sideration outside the facts which are adduced 
by the complainant in suppoit of his complaint 
In the matter of the Petition of Ganesh 
Naeayan Sathe. 

[I. L. R. 13 Bom. 690 


COMPOUNDING CRIMINAL OFFENCE . 
See Cases under Contract Act, s. 23 — 
Illegal Contract— Compound- 
ing Criminal Offences. 


See Guarantee. 


[I. L. Rp U Bom. 566 
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COMPROMISE. 

1. Compiomise of Suits under Civil Procedure 
Code, 

Civil Puocedure Code, 1882, s 214 
—Questions in Execution op 
Decree. 

[I. L. R. 9 All. 229 

See Decree— Form op Decree —Gene- 
ral Cases. 

ri. L. R. 9 All 229 

See Divorce Act. ss 1G, 17. 

[I. L R. 10 AIL 659 

Sec Execution op Degree— Applica- 
tion, FOR Execution and 
Powers of Court. 

[I L. R. 9 All 229 

See Guardian— Duties and Powers of 
Guardians. 

[I. L. R. 12 Bom. 689 

(1) COMPROMISE OF SUITS UNDER CIVIL 
PROCEDURE CODE 

1. — 6WU o?i lelialj ofmuior — Compromise loitliout 
sanction of Court — Right of minor on attaining 
majority to impeaeli decree— Waner — Practice — 
Procediircf] One R as father and guardian of the 
present plantiffs (three minors) filed this suit in 
1870 to recover from the defendants, as executois 
of 7/, the arrears of a montlily allowance which 
they claimed under his will. By a decretal order, 
dated Gth November 1871, the suit was refeiied 
to the Commissioner to take accounts of the 
administration of the estate by the defendants 
Accounts were duly brought in by the defendants, 
and objection and surcharges to these accounts 
were filed on behalf of the plaintiffs in June 
1874. In November 1875, R died, and in April 
1876, his mother K (grandmotlier of the infants), 
was appointed guardian ad litem of Ins infant 
children (the plaintiffs ) The Commissioner made 
his report in March 1884, which was confirmed by 
the Court in 1885. The two eldei childien attained 
their majority and made no objection to the report, 
but the third plaintiff and the youngest of the 
three brothers, on attaining his majoiity in De- 
cember 1887. at once instituted pioceedings, aud 
obtained a rule calling on the defendants to show 
cause why the piooeedings m the suit subsequent 
to August 1876, should not be set aside, and why 
he should not be at libeity to proceed with the 
accounts filed in the ofiace of the Commissioner. 
He alleged that the inquiry before the Commis- 
sioner had not been conducted in the interest of 
the infants, bub had been improperly compromised 
by withdrawing objections which had been lodged 
to the accounts brought in by the defendants, 
and that this compromise had not been sanction- 
ed by the Court: Reld^ that there had been, in 
effect, a wairer of the infants’ claim under an 


OOMPROMISE-co;^f/;^?/.^7. 

(1) COMPROMISE OF SUITS UNDER CIVIL 
PROCEDURE OOD'^^-continued, 

agreement of withdrawal between the paities ; 
aud that for such waiver aud withdrawal the 
Couit’s sanction on behalf of the infants was 
necessary ; and that as^such sanction had not been 
obtained, the plaintiff would be entitled to im- 
peach the d^ecree and re-open the accounts if he had 
proceeded in the proper manner by an application 
for review or by an oiiginal suit, but that the 
present procedure was wrong, and that the rule 
must be discharged. Karmali Rahimbhoy v. 
Rahimbhoy Habibbhoy. 

[I.L.R 13 Bom. 137 

2 . — Civil Proeedure Code, 1882, ss. 375, 647. — 
Execution of decree — Compromise in Execution of 
decree — Estoppel— Civ tl Procedure Code, s. 257 A ] 
Although a Court executing a decree is bound by 
the terms thereof, and cannot add to or vary or 
go behind them, the effect os: s. 375 read with 
s, 647 of the Civil Proceduie Code, is that, when 
a decree is put into execution, the proceedings 
taken therefor amount to a separate litigation in 
which the parties can enter into a compromise 
much in the same manner as in a regular suit. 
Such a compromise does not extinguish the deoiee; 
aud the Court; executing the decree is bound, 
subject to the conditions indicated by s. 375, to 
give effect to the compromise In execution pro- 
ceedings the word suit ” in s. 375 must, with 
refeience to s 647, be read as meaning ‘‘ execution 
of deeiee.” By reason of the words in s. 375, 
‘‘lawful agreement or compromise,” the provi- 
sions of s 257 A become applicable to such a 
case ; and, so long as the reqmiements of that 
section are satisfied, the compiomise becomes a 
part of the decree itself, aud— at least as between 
the decree-holder and the judgment-debtor— can 
be given effect to in execution of the decree. 
When such a compromise has been duly made and 
sanctioned by the Court executing the decree, 
neither the decree-holder nor the judgment- 
debtor can resile from the position assumed by 
them in the matter of the compromise Even if 
such a compiomise has been irregularly sanc- 
tioned by the Courb executing the decree — the 
irregularity not amounting to want of jurisdic- 
tion — the compromise must take effect until the 
order sanctioning it is set aside, and, until that 
happens, the parties are bound by it in all pro- 
ceedings relating to the execution of the decree, 
aud, wheie they have acted upon it, they are 
estopped thereafter from questioning its validity. 
Sita Ram v. JDasratli Eas, I. L. R. 5 All. 492, 
followed. Eehl Rat v. GoJia, Prasad, I. L. E. 
3 All. 585 ; Ram Eahhan Mac v, Rakhtaur Ral 
I. L R. 6 All. 623 ; Fateh Muhammad v. Gopal 
Ba^ I. L. R 7 Ail. 424 ; Ganqa v. Mnrlidhar, 
I. L. li. 4 All 240 ; Sheo Golam Lai v. Beni Promd, 
I. L, R. 5 Calc 27; Lahslmana v. Suhya Bai, 
I. L. R. 7 Mad. 400; Yella Shetti v. Miml^anu 
Reddi, I, L. E. 6 Mad. 101 ; Pisani v. Attorney- 
General of Gibraltar, L, R, 5 0, P. 516 ; and 
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(I) C01IPR0MI3B OP SUITS UN’DER CIYIL 
PROOEDURE QQD'EL—coji-ludrd. 

Siida^ha Pdhtf v. Il'nn ih.hiu Pdhit. L R 2, I. A. 
219, referred to. Muhammad Sclaihax i\ 
JlIUKKI Lal. 

[I L R 11 All. 228. 

* 

3 . — Outlie Aft of iSTSJ. ^ — Oil'll Procedure 

Code, s it'rl --Coti'^ent hy yuardoai * of a mnior 
defdulaut to a“cept th' oath of the jfa inrif] It 
was agieed by the defendants who were majors 
and by the father and guardian of a minor defend- i 
ant on his behalf, that one of the issues in a suit 
should be determined under the Oaths Act, s 9, ! 
by the oath of the plaintiff. Tiie oatn was taken | 
and a decree was passed aceoidingly that » 

the minor defendant was bound by the consent , 
of his guardian since there was no evidence of 
fraud or gross negligence on the part of the | 
latter, although the Gouit had not sanctioned , 
the agreement under s 402, Civil Procedure Code. ! 
Ohengalbeddi#\ Venkatareddi. 

[I. L. R. 12 Mad. 483 

OONOILIATOR ~ 

See Dekka!!?’ Agriculturists Relief 
Act, s 39 

[I. L R. 13 Bom. 424 

CONCUBINE.— 

See Hindu Law — Maintejiance — 
Right to M iintenance— Concu- 
bine 

[I. L. R. 12 Bom. 26 

CONDITION.— Implied. 

See Contract— Cokstructiox or Con- 
tracts 

[I. L R. 13 Bom. 630 

CONDITION PREOEDENT.— 

See Decree— C oNsi ruction op degrees 
—General 0.\^es. 

'[I L R 12 Bom 23 

CONFESSION. Col 

1. Confessions to ]\ragisti ate ... 177 

2. Confessions to Police-officers .. ISO 

CONFESSIONS TO MAGISTRATE. 
1,—Ecide7ice, Admts,uhiJity of confemon T/z— - 
QiwHwri and anncvr-~Memoru7idum tii EngliAi 
I tj Magistrate — Qriminal Proeedure Code (^AetX 
of 1882), . 9 ?. 164, 301 and o33.] It is not necessaiy ! 
that the English meniorandum referred to in I 
para 3 of 8. 304 of the Criminal Procedure Code ' 
should be made in respect of confessions recorded | 
under s 164, as the manner in which such a con- j 
fession is to be lecoided under the piovisions of I 
that section is fully set out in the first two paras. ' 
of s. 364, A confession of an accused person was I 


, CONFESSION-/’to?f;/jwr7. 

' Cl) CONFESSIONS TO MAGISTRATE-^^^.^ZrZ. 

I recorded before a Deputy Magistrate by one of his 
clerks, under the ]jiovisions of s, 104 of the Cri- 
I minal Piocaduie Cole, while the case was under 
i investigation by the pobce. No English memoran- 
dum of the nature lef erred to in s 364 was 
' made by the Deputy Magi'^tiate A further con- 
I fession was leoorded by the Magistrate under the 
provisions of s 364 while the case was being heard 
before him. Both confessions were recorded in 
narrative form and the questions and answers 
were not taken down. At the trial befoie the 
Sessions Judge both confessions were put in evi- 
dence. and no evidence was given undei the pro- 
visions of s. 533 of the Giimmai Procedure Code 
that the accused duly made the statements re- 
corded The accuse! was convicted mainly on the 
strength of the confessions Ifeld upon the autho- 
rity of the deeision m T/tu Mag a v. The Queen, 

I. L. R. S Calc 6 IS Cnote). that as the accused was 
not piejudiced by the questions, and answers not 
being recorded, it was unnecessary for the Judge 
to take evidence under s 533, and that the convic- 
tion ba=!ed on the confessions must be upheld. 

; Fekoo Mahto i\ Queen-Empress. 

[I. L. R. 14 OalG. 539 

; 2.—CriminalProeeih(re Code,ss‘ 342, 364— TUfA- 
' drawal of uncorroborated eetileiice by the witness 
) E.edininafi 0 ii of the aceusedfl A and B were 
I charged with the murder of C, the husband of B, 
There was some evidence that B had said her 
husband was dead a few days after his disappear- 
' ance ; and some bones, a skull, and some cloths 
' were found in a neighbouring burying giound 
! which w’ere indentified as those ot 0, B made 
I a statement, recorded on June 4tli by the village 
i Munsif, to the effect that she had lured into 
i a garden, and that A, who was her paramour, had 
j murdered him in her arms, which statement she 
1 repeated frequently with gieater detail in answer 
I to questions from the committing Magistrate, 

I and subsequently befoie the Sessions Couit, On 
I her appeal to the High Court after she had beeu 
sentenced to death she letracted her former state- 
ments and made the usual charges of ill-treat- 
ment against the police. A made a statement to 
1 the Committing Magistrate which he subsequent- 
, ly lepudiated befoie the Sessions Court, to the ♦ 
' effect that he bad assisted in disposing of the 
j corpse of 0 at the request of his brother-m-law, 
who corroborated the statement in two depositions 
{ before the Magistrate which weie likewuse re- 
pudiated by the deponent befoie the Sessions 
Court Ile/d, that the conviction of A was 
wrong ; and further (Parker, J., dissenting) that 
the conviction of B wus wrong. Per Keenan, 

J. — As the second prisoner has withdrawn all 
the confessional statements made by her, it is 
necessary according to the rulings of this Court 
bo examine the evidence and see if there is reli- 
able independent evidence to corroborate to a 
material extent and in material particulars tho 
statements contained in the withdrawn confes- 
fi-ional statements. If no such corroborative evi- 
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OOl^FEBBlOn-^contmued, 

(1) co^nfessions to magistrate- 

contumer^, 

denGe exists, tlien tlie contradictory statements of 
the second piisoner remain, and doubt exists as to 
which statement is true, and the confessional 
statements cannot be safely relied on against the 
prisoner.” Semhle , — The same rule should be 
tollowed when a witness withdiaws his deposition 
before the Sessions Oouit. Keeitan, J. — The 
examination of an accused peison under Oiiminal 
Piocedure Code, s. 361, is subject to the purpose 
referred to m s. 312, az , “ to enable him to ex- 
plain any circumstances appearing against him,” 
and not to supplement the case for the prosecution 
against him to show that he is guilty. Queejt- 
Empkess i\ Raxgi. 

[1. L. K. 10 Mad 295 

3. — Cn'inbial Pvoeeilure Code, 1882, s, 164 — 
Statement recorded hj a Mngistmte — Ecidence^ 
Judicial fvoeeednuf — Girinq false eiideuoe — Pe- 
nal Code (Act XLV of 1860), i>s, 191 and 192.] A 
statement taken by a thud class Magistrate 
under s. l61 of the Code of Ouminal Proce- 
dure (Act X of 1SS2), such Magistrate not having 
authority to cany on the prehminaiy inq[uiry in 
the case, is not evidence in a stage of a judicial 
proceeding wnthin the meaning of ss. 191 
and 193 of the Penal Code such that, when the 
statement is contiadicted afterwaids before the 
Magistrate caving juiisdiction and exeicismg 
it in the preliminary inquiry, it will form a | 
sufficient basis for an alternative chaige of giving I 
false evidence in a judicial proceeding. Queen- ■ 
Empeess Bhaema, 

[I.L.R n Bom. 702 

4:,^ Criminal Procedure Code (Act X of 1882) 
. 9 ?. 1, 164. 364 633 — Defect in confeesion — Eoulence 
Act (I of 1872), ss, 21, 26, SO— Presidency Tomns. 
Investigations i/i.] An accused, in custody at the 
time, made to a Magistrate in Calcutta, in the 
course of a police investigation held in Oalontta, 
a statement confessing that he had murdered his 
father The accused spoke and understood Eng- 
lish, and the Magistrate questioned hi n in Eng- 
lish, and was answeied sometimes in English and 
sometimes in Bengali. Whenever the answers were 
given in English, they were so taken down, when 
in Bengali, they were written down in English 
and read over to the accused in that language, 
who accepted the English as being the meaning 
of that which he had stated, and signed the docu- 
ment in the presence of the Magistrate, who 
affixed the usual ceitificate thereto. In taking 
this confession the Magistrate purported to have 
acted under ss. 164 and 364 of the Criminal Pro- 
cedure Code. At the trial, subsequently to the 
admission of the confession in evidence under s. 80 
of the Evidence Act, The Magistrate was called 
as a witness and deposed to the above facts with 
reference to the language in which the confession 
was taken and the mode in which it was recorded: 
Meldf on a reference to a Full Bench, as to whe- 
ther the confession was inadmissible in evidence 


0 OJ^FESSlOHl—coyioluded. 

(1) CONFESSIONS TO MAGISTEATE- 

concluded. 

by leason of some of the answers having been 
given m Bengali, but recorded m English, that 
the provisions of s. 164 of the Code had no 
application to statements taken in the couise of a 
police investigation made in tbe town of Calcutta, 
and that consequently ss. 364 and 533 had no 
application nevertheless, that the document 

was properly admitted upon the evidence of the 
Magistrate under the piovisions of s. 26 of the 
Evidence Act. SeniMe : The piovisions of s. 164, 
as read with s. 364, would not be complied with, 
wheie answers made by an accused to a Magis- 
trate 111 one language are taken down in another, 
unless it could be shown that it was impracticable 
to have taken down the answers in the language 
in which they were given . and fuither that theie 
would be grave doubt if such a defect could be 
cured by s. 533. Queen-Empebss v, Nilmadhub 
Mittee, 

[I L,JEl. 15 Oalo. 595 

6.— Criminal Procedure Code, 1882, s. 288 — 
Evidence — Confession retracted ~~ Co nolo rat ion, de- 
y Out ion of witnesses before Magistiates read under 
s 2SS ni^ulUe lent, \ Wheie a prisoner was convict- 
ed of muider on a confession, to a Magistiate, 
retracted at the trial, corroborated by depositions, 
read under s. 288 of the Code of Ouminal Pioce- 
dure, and also retracted at the trial : Held, that 
the prisoner should not have been convicted on 
such evidence Quebn-Empeess Bhaemappa. 

[I. L. R. 12 Mad. 123 

(2) CONFESSIONS TO POLICE-OFFICERS. 

Q,— Evidence Act, ss. 20, 21— Confessional state* 
i ments made in the custody of police— Test of 
I admlssihihty.'] The test of the admissibility 
j under s. 27 of the Evidence Act [of informatien 
' received from an accused peison in the custody 
of a police-officer, whether amounting to a con- 
fession or not, is — “ Was the facli discovered by 
reason of the information, and how much of the 
information was the immediate cause of the fact 
discovered, and as much a lelevaat fact; ?” Quebn- 
Empeess c. Comm EE Sahib. 

[LL. R. 12 Mad. 153 

CONSENT.- 

See Decree -Form op Decree — Gene- 
ral Cases. 

[I. L. R. 9 AIL 229 

See Oases under Jurisdiction-— Ques- 
tion OP Jurisdiction —Consent 
OP Parties and Waiver op 
Jurisdiction. 

See Pleader — Authority to Bind 
Client, 

[I. L. R. 11 Bom. 591 
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CONSIDERATION. 

See Guaebiak— Duties AND PowEBS op 
Guaediaks. 

[I. L. R. 1 Bom. 686 

Failure of— 

See Limitation Act, 1877. aet. 63. 

[I L. R 14 Gale. 457. 

[I. L. R. 15 Calc. 51 

See Money Had and Eeceived, 

[I. L R. 14 Gale, 457 

CONTEMPT OF COURT. Coh 

1. Penal Code, s. 171 ... 181 

2. Procedure ... ... 181 

(1) PENAL CODE, s. 171. 
t,--‘2Ta{lra^ Act III of 1860 — DtsotjcrJtrnce to 
lixnfid order oppMie officer — Summom hi/ Bf-renue 
oth'eer to fftce evidence at pdvpenvii inqin^'i/ — 
Stand intj Order of Board of Reveiine ( Madras) ^ 
Ko. 4Si.] The accuped, -^^^ho weie parties to a 
petition pending in a District Court, weie sum- 
moned by a tahsildar to give evidence on aninquiiy 
by him as to whether or not the petitioner was 
a pauper ; they omitted to attend on the summons, 
and w*ere charged in respect of such non-attend- 
ance under s. 174 of the Penal Code and were 
convicted • Held, the conviction was bad, the 
tahsildar not being authorised to issue the sum- 
mons under Act III of 1869 (Madras). Queen- 
EMPEESS V. YAEATHAPPA CHETTr. 

[I. L. R 12 Mad. 297 

(2) PROCEDURE. 

2 — Criminal Proeedui'c Code, n 480,537 — Act 
XLV of 1860 (Penal Code), s. 228 ] The pio- 
ceduie laid down m s 480 of the Criminal 
Piooedure Code should he strictly followed The 
provisions ol the section should be applied then 
and there, at any rate before its rising, by the 
Court in whose view or presence a contempt has 
been committed, which it considers should he 
dealt with under s 480. Where a Blagistrate in 
whose piesence contempt was committed, took 
cognizance of the offence immediately, but, in 
order to give the accused an opportunity of 
showing cause, postponed his final order for some 
days : Bfeld, that such action, though it might 
be irregular, was not illegal, and as the accused 
had not been in any way prejudiced, was coveied 
by s. 537 of the Criminal Procedure Code ' Held, 
also that, under the circumstances, it was doubt- 
ful -whether there was any necessity for the 
Magistrate to postpone the final order until the 
accused had had an opportunity of showing cause 
against it, and that he should have diiected 
the detention of the accused and dealt with the 
matter at once oi before his rising. Quebn- 
Empeess r. Paiambae Baehsh, 

[1. L. R. 11 All. 361 


I CONTRACT— Col 

I 1. Consti action of Contracts ... 182 

2. Alteration of Contracts ... 187 

I (a) Alteiation by Party ... 1S7 

(J) Alteration by Court (Inequit- 
1 able Conti acts) ... 187 

i S. Bleach of Contract ... 193 


' , Criminal Breaeliof— 

j See Cases under Act XIII op 1850. 

' 5 Novation of— 

I See Contract Act, ss 62, 63. 

I [I.L.R. ISOalc. 319 

! 5 Ratification of— 

See Specific Perform ince—Specipic 
Performance Allowed. 

[L R 10 I. A 221 
[I L R.17 0alo. 223 

, , Summary Enforcement of by Court 

' See Management op Estate by Court. 

i {I. L. R. 15 Calc. 253 

I 

i (1) CONSTRUCTION OF CONTRACTS. 

1 — Sale of goods — X'dihaceeptanee of goods — 
Contract for goods to he ordered from Europe — 
Performance of eontraet hy offer of goods of same de^ 
script ton not ordered out for pur cfm^ers, hit bought 
hp lendors ill Bojiitjag 'j On the 7th August the 
defendants commissioned the plaintiffs to order 
out from Europe 500 cwts. copper braziers, Sep- 
I tembei shipment, assorted in the manner set out 
! m the indent signed by the defendants, '*free on 
f board, Bombay haibour, ” at the rate of ^53-5 
i 2 )er ton. On the same day the plaintiffs sent a 
I leply to the defendant s order m their usual 
i form, paitly lithogiaphed and partly written, as 
! follows — We have the pleasure to inform you 
i that we have received a telegram from our Blan- 
; Chester friends, and so far as regards the cyphers 
i therein used, we learn thatthey advise the follow- 
! ing purchases, which will be invoiced to you at your 
limit, sub 3 ect to confirmation by letter as usual. 
Order this day 100 bundles of copper braziers, at 
£53-5 per ton, free on board, Bombay.” As a 
fact, however, no telegram had been received^ 
fiom the plaintiffs’ I^Ianchester fiieuds, and the 
I plaintiffs had not learned that they had advised 
i the puichases referied to in their reply. The 
: acceptance of the plaintiffs’ offer was really based 
I on the plaintiffs’ view of the probabilities of 
'• the copper maiket. The agents in England were 
I unable to carry out the order, and it remained 
i unexecuted On the 2Gth October the plaintiffs 
i having negotiated with one Naga Dacha to 
j take over from him a September shipment of 
I copper by the S S. Merton IlalL answeimg to the 
! defendants Older, and for the purpose of fulfill- 
\ ing it, wrote to the defendants as follows : — ^‘‘We 
j beg to inform you of the arrival of the S, S. 

! Merton Ball with 100 packages of goods sold to 
} you as per agreement No 213 5 therefore, 
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OOl^^TRAOT-^eont/m/rd 
(1) COJTSTEDCTION OP CO^VRkGTB-^eonfcl. 
to lequest payment of the cash for those goods, 
according to the terms of the agreement.” The 
plaintiffs’ negotiation, however, wich Naga Ducha 
fell thiough, and they were unable to supply the 
defendants with the goods from the Jfei’foti Hall 
The defendants on the 30th Octobei wiote though 
their solicitors to the plaintiffs, stating that they 
believed the goods never came to Bombay, and 
that they considered the contract at an end The 
plaintiffs, however, on the 29th October had 
succeeded in pui chasing a September shipment 
of goods from one Beg Mahomed, coriesponding 
to those oideied by the defendants They then 
on the 31st October wrote to the defendants, in- 
forming them that it was a mistake of their 
clerk to advise the ariival of the defendants’ 
goods Mfrtoji Hall, and handing the defend- 
ants invoice of 100 bundles arrived ex Tnhati 
Head. The defendants discovered that the plain- 
tiffs had not ordeied out these goods, but had 
purchased them in Bombay, and on that ground 
they refused to accept them. The price of cop- 
per had then fallen. The plaintiffs sold the 
goods by auction, and brought this suit against 
the defendants, to recover the difference between 
the price realized bv the sale and the price which 
by their contract the defendants had agreed to 
pay. It was admitted by the plaintiffs’ witnesses 
that it was intended, at the time the defendants 
gave their older, that the goods should be order- 
ed out from England by the plaintiffs ; and that 
this was the invariable course of business of the 
plaintiffs’ firm— the present case forming the only 
instance to the contrary . Held, that the defend- 
ants were not bound to accept the goods offered 
by the plaintiffs ; and that the plaintiffs were not 
entitled to recover the amount sued for. An im- 
porting firm which accepts a commission to order 
out goods at a fixed rate, and undertakes that 
they shall be invoiced to the person giving the 
order at that rate does not (in the absence of 
pi oof of usage to the contrary)^ fulfil his contract 
by obtaining goods answering to the terms of the 
order from another firm in Bombay, and tendering 
them to the person giving the order Bombay 
United Merchants’ Company v Doolubram 
Saktjlchand. 

[I. L. R. 12 Bom. 50 

2'^Co}itraet to deliver goods — Suit for' non- 
delaenj — Agreement exempting from liability in 
ease of loss of carrying ship — Necessity for de- 
claring name of carrying ship to purchaser — Loss 
of ship, ndiat is a— July- August shipment, svhat 
amounts fc.] The defendants agreed to sell to 
the plaintiff 500 tons of coal per Steamer July- 
August shipment. The last clause of the agree- 
ment was as follows : — In the event of the 
ship being lost, this contract to be null and 
void.” The coal was put on board the S. S 
Mubens by the defendants at Sunderland on 
the 30fch and 31st August, On the 1st September 
the Rubens was sunk by collision in dock, and 
remained at the bottom in twenty-three feet of 


CONTRACT — oontimied 

(1) CONSTRUCTION OP CONTRACTS-cc;^^<^ 
water for sixteen hours, when she was raised and 
her cargo discharged. The coal was pronounced 
unfit foi a voyage to Bombay. Extensive repairs 
to the ship weie found necessary, and she was 
useless until the 6fch October The plaintiff sued 
for damages for non-delivery of the coal. The 
defendants relied on the last clause of the agree- 
ment as exen]^tiiig them from iiablity • Held, 
that the defendants were not liable. The Rujhem 
was lost for the purpose for which she was 
required under the contract, viz , for a voyage in 
fulfilment of a July -August shipment, and the 
defendants, having proved that the coal had been 
duly shipped on board the vessel so lost, w^ere 
exempt under the last clause of the agreement 
from liability for non-delivery. It was argued 
that until the name of the carrying ship was 
declared to the plaintiff as purchaser, neither the 
ship nor the coal was assigned to the contract, and, 
therefore, the loss could not be within the contract • 
Held, that if such a condition w|p intended it 
should have been expressed. The*appiopriatioa 
of cei tarn goods to the contract by the vendors 
(the defendants), the placing them on board the 
Rubens and doing all in their power to despatch 
them to Bombay in fulfilment of the contract 
were enough to entitle them to the protection of 
the last clause of the agreement Nubsurvanji 
jEHANaiR KhAMBATA V, VOLKART BROTHERS. 

[I. L. R. 13 Bom. 15 

Z.—Cash on delivery — Readiness and willingness 
to fahe delivery —Delivery, Failure of, sn terms of 
contract -^Breach of contract — Custom."] Where a 
contract is for dehveiy free on board,” and cash 
on delivery is provided for, payment may be 
required upon delivery of the goods at the time 
and place mentioned for delivery in the contract. 
Heilgers k Co. Jadublall Shaw. 

a L. R. 16 Calc. 417 

4, — Demurrage — 8ale of Cargo by consignee — 
Several purchasers— Contract incorporating the 
charter-party — Liability of onepurehaserfor delay 
of all -Contract absohite.] On the 2nd June 1888, 
the defendant entered into two contracts with 
the plaintiffs, the consignees of the cargo, each for 
the puichase of 500 tons of coal per S. S. Dunedin 
then m harbour. The contracts provided (inter 
aha) “ delivery to be taken at a rate of not less 
j than 200 tons per day. All conditions in the 
! charter-party to be binding on the purchaser, ” 
j The chaiter-party stated, ‘^Cargo to be discharged, 
weather permitting, at the average rate of not 
^ less than 300 tons a working day, or to pay 
I demurrage at the rate of ^30 per working day, 
ox pro rat df Previously to the 2nd of June the 
rest of the cargo had been sold by the plaintiffs to 
three other purchasers, and the lay days had 
already partially expired ; but as regards neither 
of these facts did the defendant ask nor were they 
given information The Dunedin discharged at 
only three of her four hatches and so discharging 
was able to give delivery of something more than 
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CONTRACT — contubueA* 

(l):CONSTEUCTION OF CO:>^TEACTS— 

300, bufc less than 400 tons a day. Delivery was 
given to whichever of the foni purchasers was 
the first to come alongside. At the expiration of 
the lay days (being the days required to discharge 
the whole cargo at the aveiage rate of 300 tons 
a day) the cargo had been completely discharged 
with the exception of 254 tons, which lemamed 
to be delivered to the defendant. The cargo to 
be discharged subsequently to 2nd o^ June would 
have been discharged within the lay days, but 
for the want of lighters on the pait of the pur- 
chasers of the cargo geneially. It occasionally 
happened, however, that a lighter was kept idle 
waiting for its turn at one of the three hatches. 
The plaintiffs paid one day s demurrage in lespect 
of the delay in discharging the 264 tons, and now 
brought an action to recover the same from the 
defendant. that the defendant ivas liable 

The contract of the defendant (by incoi poration 
of the charter-party) to take delivery within the 
lay days, or to pay demuriage, being absolute, 
he could only«excuse non-performance of his 
contract by showing it was due either to default 
of the captain of the ship, on of the plaintiffs 
themselves, neither of which had been shown 
The plaintiffs were not to blame for any diffi- 
culties occurring by reason of theie being other 
purchasers. That was the well-known nature of 
the trade, and it was for the defendant, if he 
desired protection in this respect, to provide for 
it in his contract. Neither weie the plaintiffs 
bound to be able to deliver to the defendant at 
the rate of 400 tons a day under his two con- 
tracts. The stipulation in each of the two con- 
tracts, that delivery should be taken at a rate of 
not less than 200 tonsjj^?’ diem, -was not one of 
which the defendant could insist, hut was an 
independent stipulation in favour of the cargo 
VoLKART Brothers y. Nusseryai^ji Jehangir 
Khambatta 

[I. L. R. 13 Bom, 392 

5. — Goods omlered through commission agents — 
Contract of agency — Contract if sale — Form of 
action.l The defendants traded in Bombay as 
merchants and commision agents, under the style 
of S. D. & Co., being a branch of a French fiiin 
trading in Paris under the same name, of which 
firm also the defendants w’ere members. The 
Paris firm were agents for certain manufacturers 
of zinc. The plaintiff, a Bombay merchant, 
ordered out 48 casks of zinc sheets through the 
defendants’ firm in Bombay by an indent in the 
following form: — “I hereby request you to 
instruct your agents to purchase for me (if 
possible) the undermentioned goods on my account 
and risk upon the terms stated below.” Such 
terms, inter aim, limited the price of the 
goods and the time within which the shipments 
were to be made Later, the plaintiff consented 
to increase his limit of price. The defendants 
having communicated with their Pans fiim 
wrote to the plaintiff as follows: — “We have 
the pleasure to inform you that our home firm 
has reported by wire concerning your esteemed 


I (1) CONSTRUCTION OF CONTRACTS— 

I order as follows : — ‘Placed at your increased 
I limit,’ Subsequently the plaintiff was informed 
I by the defendancs that the manufacfcuiers being 
full with orders, the zinc sheets would not 
be ready ' for^ shipmemt as soon as had been 
expected ; and he was asked whether he agreed 
to give an extension of time or desired to 
cancel the indent. Simultaneously the plaintiff 
j wrote that the contiact time had been exceeded, 

[ and that he would buy similar goods in Bombay 
I on the defendants’ account. Tnis the plaintiff 
did, and hi ought this action to lecover the differ- 
ence in price as damages on account of the 
defendants having failed to perfoim their contract 
for the delivery of 48 casks of zinc sheets : Held, 
that neithei the defendants nor their Paiis firm 
I had enteied into anj’ contract of sale on which 
j they wmre liable to the plaintiff. They had only 
j constituted themselves his agents to ‘place’ his 
1 Older, /,r., to effect a contiact of purchase on his 
i account with the manufactuieia of zmc — and 
consequently the action as brought would not 
lie. Ireland v Livingston, L R. 5 E. & I. Ap. 
39.7 and Ca^saljoghm v. Gihl), L R. IIQ. B. D. 
797, discussed and considered, Mahomed Ally 
EbRAHIM PiRKHAit V , ^SOHII;LER DOSOGXE & Co. 

! [I li R. 13 Bom, 470 

I 

6 — Agreement for permission to gnavry-^ 
License, Nori^reneical of — Implied condition,'} By 
an agreement (m lenewal of similar agreements 
for the two previous yeais) dated the 3id Septem- 
ber 1888, the defendant] agreed to pay the plaintiff 
‘rent' for a piece of hilly ground at the rate of 
Rs. 329 per month foi one year, during which 
time the defendant was to be allowed to blast 
stones and carry on the work of quarrying to the 
extent of seven crow-bais, such quarrying to be 
done at such places as the plaintiff had pointed 
out, 01 should choose to point out fiom time to 
time. Tne rent to be paid was arrived at on a 
calculation of Rs. 47 per ciow-bar, and was 
to be payable whether defendant employed the 
seven crow-bais oi less, The defendant by the 
sixth clause of the agieement fuither undeitook 
j as follows • — *• As reg.nrds the police arrange- 
I ment and other expenses at the time of blasting 
i stones and obtaining an order or license. &c., 

I and as to any other kind of expenses, iisk, and 
! responsibility, all these are upon me I will duly 
pay you at the rate of Rs. 329 pee month clear 
I until the fixed time ’’ The defendant was a 
stone contractor, and had been employed in this 
woikof quairyrng all his life, and for the pre- 
vious two years on this very spot, and was well 
aware that blasting could not be cairied on 
without a license from the authorities, which was 
revocable at any time, and required renewal 
annually At the time of the agreement the 
' defendant was in possession of a license, which 
expired on the 31st December 1888. After that 
date the authorities refused to renew the license, 
on the ground that the quarry, where operations 
were being carried on, was surrounded by houses 
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OONT'RAOT-~€ 0 )ithmed. 

(1) CONSTEDCTION OF CONTEAOTS- 
concludtd. 

on all sides, and the defendant thereupon lef used 
to continue the payment of the monthly rent of 
Ks. 320. The plaintiff accoidingly hxou^ht this 
suit in the Small Cause Court for thiee months' 
rent at the above rate . Meld^ loohmg at the 
natuie of the contract, that it must be taken 
to have been the intention of the paities to it 
that the monthly sum of Es 329 should only 
be payable so long- as quanymg was permitted 
by the authorities, and that theie was no uncon- 
ditional contiact to pay Es 329 in all events 
in clause G of the agieement or elsewheie 
Taylor v. Caldwell, 3 B. & S. 82G, 32 L J. Q. B. 
161, followed , ^larqim of Bute v. Thompson, 
13 M. & W. 4S7 ; and liidgwatj v. Sneyd Kay 
G27, commented on and distinguished. Goculdas 
Madhavji ' C , Naesu Yenktjji. 

[I, L. B. 13 Bom. 630 

(2) ALTERATION OF CONTRACTS. 

{a) Alteeation by Party. 

— AUerati07h in hand, sued on — ^lateriahty 
of alteration — Fraud — Adnussihdity on evidence.^ 
Suit on a bond, the date of which had been 
alteied fiom 11th September to 25th September, 
while it was in the possession of the plaintiff 
Fraud was not proved, and the peiiod of limita- 
tion reckoned from the 11th September had not 
expired • Held, that the bond was void as such, 
and was not receivable in evidence to prove the 
debt. Christ aeharlii v, Kanhasayya (I. L. E. 
9 Mad. 399), followed. Goyindasasii %\ Kup- 

PUSAMI. 

[I. L. R. 12 Mad. 239 

(^) Alteeation by Court (Inequitable 
Contracts). 

B.—lntere,st — ^Bliarta^' — Illiterate ayriculturut 
--^Vneo/iscio liable haryain.'j The High Court as a 
Court of Equity possesses the power exeicised by 
the Couitof Chanceiy of giantiug relief in cases 
of such unconscionable or grossly unequal and 
oppressivebargains as no man of ordinary prudence 
would enter into, and which, fiom their natuie 
and the relative positions of the parties, laise a 
presumption of fiaiid or undue influence. The 
principles upon which such relief is gi anted apply 
to confciacts in which exceedingly oneious con- 
ditions are imposed by money-lenders upon pooi 
and ignorant peisons in ruial districts. The exer- 
cise of such power has not been affected by the 
lepeal of the usury laws. Chesterfield v. Janmni 
2 Yes 155 ; O' Borlie v Ihdinqbrolie, L. E 2 App. 
Oas. 814 ; Bari of Aylesford v. horns, L. R., 
8 Ch.Ap.484; Kerill v. Snelhny, L. E. 15 Oh.D679, 
and Bey non %\ Cooh, L E. 10 Ch. Ap. 389, referred 
to. An illiterate Kurmi in the position of a peasant 
proprietor executed a mortgage- deed in favour of 
a professional money-lender to whom he owed 
Rs. 97, by which he agreed to pay interest on 
that sum at the rate of 24 per cent, per annum 


CONTRACT — continued. 

(2) ALTEEATION OF CONTRACTS— 

{b) Alteration by Court (Inequitable 
continued. 

at compound interest He fuither agieed that 
"dUarteC’ or a yeaily fine, at the late of one 
onna per rupee, should be allowed to the moit- 
gagee. to be calcualted py yeaily lests. It was 
also provided that the interest should be paid 
fiom the profits of certain malihana land of the 
moitgagor, and that if the interest were not paid 
for two years, the mortgagee should be put in 
possession of this land. As secuiity foi the debt 
a six pies zemindaii share was mortgaged foi a 
teim ot eleven yeais. The effect of the stipu- 
lation as to dltarta^' was that one anna 
rupee would be added at the end of every year, 
not only to the principal moitgage-money but 
also to the interest due, and the total would be 
again regarded as the principal sum for the 
ensuing year Ten years after the date of the 
mortgage, the mortgagor brought a suit for 
redemption on payment of only Es, 97 or such sum 
as the Court might deteimine as (fae to the moit- 
gagee. At that time the accounts made up by 
the mortgagee showed that the debt of Es. 97 
with compound interest, had swollen to Rs. 873, 
of which the ^Ulliarta'^ alone amounted to Es. 211. 
Held, that the stipulation in the deed as to 
^'dliarta"^ was not of the kind lefeired to in 
s 14 of the Contract Act (IX of 1872), and that 
there was no question of penalty, but that, look- 
ing to the relative positions of the paities, and 
the unconscionable and oppressive natuie of the 
stipulation, the benefit thereof should be dis- 
allowed to the mortgagee, and the mortgagor 
permitted to ledeem on payment of the mortgage 
money and interest, no appeal having been pre- 
ferred by him fioin the deciee of the first Court 
making redemption subject to the payment of 
interest. Lalli -y. Ram Peas ad. 

[I. L. R. 9 All. 74 

9. — Uncoiisciona Me bargain — Bond — C ompound 
intei'est.^ In a suit for the recovery of a princi- 
pal sum of Es, 99 due upon a bond, with com- 
pound interest at %pev cent per mensem, it was 
found that advantage was taken by the plaintiff 
of the fact that the defendant was being pressed 
in the talisiU foi immediate payment of revenue 
due, to induce him to execute the bond, charg- 
ing compound interest at the above-mentioned 
rate, notwithstanding that ample security was 
given by mortgage of landed property. It was 
also found that although, under the terms of the 
bond, the plaintiff had power to enforce the 
same at any time by bringing to sale the mort- 
pged property, he had wilfully allowed the debt 
to remain unsatisfied, in order that compound 

iw ?? ^ accumulate : Held, 

tnat the baigain was a haid and unconscionable 
one, which the Court had undoubted power to 
refuse to enforce, and which, under all the cir- 
pmstances it would be unreasonable and uneqni- 
^ Court of justice to give full effect to; 
ana that, under the ciicumstances, compound 
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interest should not be allowed. Kamiitt Sundarl ; 
Okaodln'ani v. Knit Prosun no Glio^i^ I. L El 
12 Calc 225 ; BeyiuniY Coolly L. E. 10 Ch Ap 389 ; i 
and Lalli v. Uani Pra’^id. I L. E. 9 Ail. 74-» ! 
referred to. The Court decreed the prmcrpal sum , 
of Rs. 99j with simple interest at 24: per cent ; 
per annum, up to the date of institution of the i 
suit Madho Sing r Kashi Ram. 

[I. L, R. 9 AIL 228 ^ 


I CONTRACT — continued. 

(2) ALTERATION OP CO'STR AQTS--eontmucdn 
(&) Alteration by Court (Inequitable 
Contracts) — continued. 

dant in the course of the year 1885 had been 
established as to cast upon the latter the obliga- 
tion of satisfying the Court that the transaction, 
which was given effect to by the deed of endow- 
ment, was an honest honci fide transaction and 
one that ought to be upheld. Sital Prasad v. 
Parbu Lal, 

[I. D. R. 10 AIL 535 


10 — Tolvntarij transfer — Pndue 'inffueiice — 
Act IX 0/1872 {Contract Act), n. 16) ] In a trans- 
action between two peisons where one is so situ- 
ated as to be under the control and influence of 
the other, the Courts in this country have to see 
that such other does not unduly and unfairly exer- 
cise that influence and control over such person for 
his own advantage or benefit, or for the advantage 
or benefit of som« religious object in which he is 
interested, and will call upon Mm to give clear 
and cogent proof that the transaction complain- 
ed of ■was such a one as the law w^ould support 
and recognise TVheie a fiduciary or quasi-fiduci- 
ary relation had existed couits of equity have 
invariably placed the burden of sustaining the 
transaction upon the party benefited by it, re- 
quiring him to show that it was of an unobjec- 
tionable chaiacter and one which it ought not 
to disturb The exercise of this beneficial juris- 
diction is not confined to cases only between 
guardian and waid, attorney and client, father and 
son, but the relief thus gi anted stands upon a 
general principle, applying to all the variety of 
relations in which dominion may be exercised by 
one person over another. The plaintiff, who on 
the death of the widow of his brother became 
entitled to the estate of the deceased, found him- 
self resisted m his claim by'\\ealthy relatives. 
He was a man withouc means. The defendant 
took him to his house, kept him there, found him 
all the money for the purpose of carrying on his 
litigation with his relatives, in which the plaintiff 
succeeded. While the litigation for mutation of 
names in respect of the property was pending in 
the Revenue Court, and while plaintiff was re- 
siding with the defendant, he executed a sale 
deed in favor of defendant’s brother for the 
nominal consideration of Rs. 9,500, or half the 
property he claimed ; and again, shortly after the 
mutation case had terminated in his favor, he exe- 
cuted a deed of endowment of the remaining half 
in favor of a temple founded by the ancestor of 
the defendant, and in which the defendant was 
incerested, and the result was that plaintiff was 
left as poor as he was when he first came into the 
defendant’s hands. Plaintiff sued for cancella- 
tion of the deed of endo'Winent, on the ground 
that the same had been obtained from him by the 
exercise of undue influence and by means of 
fraud, and obtained a decree On appeal by the 
defendant it was held that, looking at all the 
facts, such a relation between plaintiff and defend- 


11 — Unconscionahle Jjarf/am—' Contract to paij 
expaues o/ Utajatiou.'] The result of the English 
cases regarding ‘‘hard” or “unconscionable 
bargains’’ is that in dealings with expectant 
heirs, reversioners or remamdeimen, the fact that 
the bargain was declined by others as not being 
sufficiently advantageous does not raise a pre- 
sumption that it was fair and reasonable ; and 
that until the contrary IS satisfactorily proved by 
the party trying to maintain the bargain, the 
Court may presume that a bargain vrhich appar- 
ently provides, in the opinion of the Court, for au 
unusually high return or for an exceptionally 
high rate of interest, is a hard and unconscion- 
able bargain against which relief should be grant- 
ed. The doctime of equity on the subject of such 
bargains is applicable m England only to dealings 
with expectant heirs, reversioners or remainder- 
men. The judgment of the Privy Council in 
Kanitni Sundart Chaodkrant v Xah ProMunno 
Ghosc, I.L R. 12 Calc. 225, L E. 12 I. A 215, does 
not imply that the doctrine is to be applied in 
India to cases except w^here it would have been 
applied in England, or except w’here the case is 
in some way analogous to a case of snatching a 
bargain with an expectant heir, reversioner or 
lemaindeiman, or except there is some fiduciary 
lelationship between the lender and the borrower, 
although there may be no fraud or undue influ- 
ence. or except there is some incapacity, such as 
ignorance, on the part of the borrower to appre- 
ciate the true effect of his bargain For the 
purposes of meeting the expenses of appeal to 
the High Court, the appellant, on the advice of 
his legal advisers, executed a bond for Rs. 25,000 
in consideration of the obligee agreeing to defray 
such expenses. The obligor agreed to pay the 
Rs. 25,000 within one year from his recovering 
possession of the property in suit ; and, at the 
request of the obligor’s pleader, the obligee ad- 
vanced Es 3,700, which w\as applied to the ex- 
penses of the appeal. The High Court dismissed 
the appeal ; and in a deed executed by the obligor 
in favour of ^ the obligee and others for the pur- 
pose of defraying the expenses of a further appeal 
to the Privy Council, he admitted his liability 
under the former bond. The Privy Council de- 
creed his appeal, and he obtained possession of the 
proper in suit, bub declined to pay the Es. 25,000 
upon which the obligee sued upon the bond. It was 
found that, apart from the moneys borrowed by 
the obligor from time to time, he was without 
even the means of subsistence ; that he executed 
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the bond with his eyes open and perfectly under- 
stood his position and the effect of both the instiu- 
ments executed by him ; that no fraud or im- 
pioper piessure appeared to have been allowed 
to him ; that his legal adviseis had acted honestly 
and to the best of their ability in his interests , 
that theie was nothing to show that, having 
regaid to the lisks of the litigation, he could have 
obtained the assistance necessaiy for the piosecu- 
tion of his appeal on better teims than those 
contained in the bond ,* that without such assis- 
tance he could not have appealed to the High 
Couit , and that the obligee gave him such assis- 
tance upon his application Meld, that although 
there was nothing to show that the obligor could 
have obtained an advance on teims more advan- 
tageous to himself, it was for the obligee to 
establish to the Couit’s satisfaction, without 
reasonable doubt, that he could not have done so ; 
and that, this not having been established, and 
the reasonableness and fairness of the bargain 
not being proved by showing that there had been 
difficulties m negotiating it, or that others had 
lefused it as not sufficiently advantageous to 
thenij the Couit should hold the baigain to be a 
hard and unconscionable one, which should not 
be enforced. The Court gave the plaintiff a 
decree for the Rs. 3,700 actually advanced, with 
simple interest at 20 per cent, per annum from 
the date of the bond to the date of the decree, 
with costs, in proportion, and interest at 6 per 
cent, per annum on the Rs. 3,700, interest and 
costs, from the date of the decree until payment 
Chunni Kuar r, Rxjp Singh. 

[X L, R 11 All 57 

12 . — Zlico/iseionahle hargaui — GamhUncf at 
litigation— Agreement opgmecl to iwUic polieg— 
Ait IX of i872 {Contract Act), 6. 23 J For the 
purpose of meeting the expenses of an appeal to 
the Piivy Council fiom concuiient decrees of the 
Suboidinate Judge and the High Couit, the 
plaintiff -appellant executed a deed of sale of 
certain pioperty worth over Rs. 50 000 in con- 
sideration of the vendees providing the necessary 
security and moneys. The plaintiff expeiienced 
considerable difficulty in procuiing the mean^ of 
appeal. The vendees were not professional mon ey- 
lenders, they did not put pressure on the plaintiff, 
bub, on the contrary, he and his agent put piessure, 
on them to agree to the terms of the deed It 
appeared that apart from the moneys borrowed 
by him fiom time to time, he was without even 
the means of subsistence; that he fully under- 
stood the nature of the deed; that his agents 
negotiated the tiansaction hond fide, and to the 
best of then poweis, in his interest; that there 
was no fraud or decepbiou on the pait of the 
vendees ; and that they perfoimed all that they 
undertook as regards meeting the expenses of 
the appeal, Under the deed the plaintiffs weie 
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liable to furnish security to the extent of Rs 4,000 
and to advance Rs. 8,600 for othei necessary ex- 
penses, and they did in fact furnish such security, 
and advanced sums aggregating Rs. 7,542 The 
appeal was successful. The appellant having 
failed to pnb the vendees in possession of the pro- 
perty conveyed by the deed, and recoveied by him 
undei the Piivy Oouncil’s deciee, the vendees sued 
him for possession of the pioperty and mesne pio- 
fits, aCterwaids agreeing that the Couit should, m 
lieu theieof, awaid them compensation in mosey 
equivalent thereto : Iltdd that, although the case 
was very different fiom cases in which persons 
interfered for their own benefit in litigation not 
their own, or in which mukhtais, vakils or 
persons of that class of piofessioual money- 
lenders, taking advantage of the boiiowei’s posi- 
tion, sued to enforce a contract obtained by them 
from him, and although the defendant was nob 
entitled to sympathy, yet, judging by the dispio- 
poition between the liability mcuried by the 
plaintiffs under the contract and the lewaid 
which they were to obtain m the event of de- 
fendant’s success, it must be concluded either 
that they did not believe his claim to be well 
founded, and consequently entered, though un- 
willingly, into a gambling transaction, or, if 
they believed the claim to be well founded, that 
the lewaid contracted for was excessive and 
unconscionable ; and in either case the contiact 
could not he enfoiced in its terms Held also 
that, if the docbiine of equity applicable to such 
cases were applied in favoui of the boriowei,it 
should also be applied m favour of the lender ; 
that as theie was no reason to suspect the plain- 
tiffs’ motives, it would be inequitable to relieve 
the defendant from all liability ; that it was only 
fair that he should compensate the plaintiffs for 
the use of their secuiity bonds from tho date 
when they weie depofited in the High Court to 
the earliest date after the judgment of the Piivy 
Council when the plaintiffs could have obtained 
them back ; that-simple inteiest at 12 per cent, 
per annum on the amounts of the bonds for the 
period would be reasonable compensation for such 
use ; that the defendant should also lepay the 
amounts advanced by the plaintiffs for the ex- 
penses of the litigation with interest on each 
advance at 20 per cent, from the date on which it 
was made to the date of the deciee in the presen 
case, and that he should pay interest on the 
whole amount thus decieed at 6 per cent, from 
the date of the decree till payment. Chunni 
Kuar V Mup Singh, I. L. R. 11 Ail. 57 ; Frahlad 
Sen V. Budhu Singh (12 Mooie’s I. A. 275) and 
Bowes Y. Heaps, 3 V. andB. 117, lefeired to. Lokb 
Indar Singh v. Rup Singh 

[I. L. R, 11 All 118 

See Husain Baksh Rahmat Husain. 

[I. L. R, 11 All. 138 
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(2) ALTERATION OE CONTRACTS— | 

(b) Alteeatiox by Court (Inequitable i 

Contracts) — concluded, ' 

13. — Contract obtained by mmveiyre^entation — i 

Kabiiliat — Landlord and Tcuant—Hight to enforce | 
contract. 1 Wheie tenants executed a Itabuhat con* t 
taming conditions that lihati possession might 
be resumed at will or if the lents weie not psid at 
the end of the year, on a lepiesenlation that 
such conditions would not be enforced Held that 
the liabidiaU had been obtained by misrepresent- 
ation, that it did not express the real agreement 
between the paities, and was an inequitable j 
contract w^hich could not be sued upon. Pertab , 
Chunder Chose Mohexdra Puekait. , 

[L. R. 16 I A. 233 , 1. L, R. 17 Calc. 291 | 

(3) BREACH OF CONTRACT. i 

14, — Betrothal — Marriage — Breach of giroMinc j 

of marriage — Beoiprocal contingent contract | 
— Damages — Upc^iyaman — Ilalai Blidtxd caste I 
The plaintiffs alleged that by a wiitten agreement, | 
dated the 18th March 1882, the first defendant 
and her deceased son L agieed that the second 
defendant AT, who was the daughtei of the first 
defendant, should be given in mariiage to the 
second plaintiff, who was the son of plaintiff 
No. 1 ,* and that the betrothal of these tvro persons j 
took place accordingly. The agreement w^as exe- 
cuted by the said L, as eldest male member of - 
his family, in the name of his deceased father. i 
In pursuance of this agieement, the plaintiffs 
paid to the first defendant Rs. 700 as upavigd- ; 
manf and they presented AT with ornaments and j 
clothes of consideiabie value The plaintiffs com- ; 
plamed that the first defendant subsequently ' 
refused to cany out the contiact of mairiage and , 
had married her daughter, A”, (defendant No. 2), I 
to another person. They claimed in this suit to j 
recover the ornaments and clothes, together with | 
the Rs. 700 paid to the fiist defendant as | 
^Utpariydmanf m damages. The i 

first defendant was sued both in her personal * 
capacity and as heii and legal lepresentative of her ! 
son A. The first defendant pleaded that neither ; 
she nor the second defendant were bound by the ' 
betrothal agreement, as they were not parties to ; 
it ; that the contract had been a contingent ! 
contract, inasmuch as her son, A, had agieed to ; 
give A, (defendant No. 2), in marriage to the ( 
second plaintiff only on condition that he (L) j 
should obtain in marriage the daughter of the j 
third plaintiff, and that A and T were accord- | 
ingly betrothed; that A had died in 1884, and ; 
that the contiact had been theieby determined ; j 
that she had been willing ro renew it, and had i 
proposed that a younger son of hers, (/). should * 
be accepted as the husband of but that the | 
plaintiffs had declined this offer. In proof of her • 
allegation that the contract was a reciprocal s 
contingent contract, the first defendant lelied 
upon the following clause in the agreement i— ■ i 

At the time when the mariiages are to take ’ 
place, the mairiages of the two girls are to be { 

W., D, 
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performed together. When you shall give your 
daughter in maiiiage, I also am at the same time 
to give my daughtei in maiiiage Jleid that the 
agreement of betrothal was not a reciprocal con- 
tingent contiact: and that the fiist defendant 
had. committed a breach of the agieement by not 
giving her daughter, A", (defendant No. 2), m 
mariiage to the second plaintiff , and that the 
plaintiffs -weie entitled to recovei fiom the fiist 
defendant the value of the ornaments and the 
Rs. 700 paid by the plaintiffs as vparnjdmanf 
together with Rs. 600 damages for the bieach of 
contract. The second defendant being a minor 
was held not liable, and the suit as against her 
was dismissed. Mulji Thakersey v, Gomti. 

[I L. B. 11 Bom. 412 

CONTRACT ACT (IX OF 1872), s, 4. 

See Promissory Note. 

[1. L. B. 13 Bom. 669 

Bee Stamp Act, s 34. 

[I. L. B. 13 Bom. 669 

s. 4. — Letter of acceptance incori ectJy addrem- 
ed.'] A letter of acceptance to a pioposer, not 
coireotly addressed could not, although posted, 
be said to have been ‘ put in a course of tiansmis- 
sion” to him within the meaning of s. 4 of the 
Contiact Act (IX of 1872). Toicnsend’s Case 
L. R. 13 Eq. 148, leferred to. Ram Das Chackar* 
BATY- 1 . Official Liquidator of the Cotton 
Ginning Company. 

p. L. B* 9 All. 366 

, ss. 10, 11. 

8te Minor— Right to enforce con- 

TRACT.S. 

[I. L. B. 13 Bom. 50 

See Right ofSuit— Contr acts or 
Agreements. 

[I. L. B. 13 Bom. 50 

, S.15. 

See s. 72. 

[I. L, B. 15 Calc. 656 

,s 16. 

See Contract — Alteration op Con- 
tracts— Alteration BY Court 
(Inequitable Contracts). 

[I. L. H 10 All. 535 

See Debtor and Creditor. 

[I. li. R. 11 Bom. 666 

See Deed— Cancellation. 

[I. D. B. 10 All. 536 
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CONTRACT ACT (IX OF 1872) — eontumed. 
, s. 17. 

See Debtor akb Ceeditoe. 

[I. L. n. 11 Bom. 666 

See Vendor and Purchaser— Fraud. 

[I. L. R. 11 Mad 419 

, s. 19. 

See Vendor and Purchaser-Fraud. 

[I. L. R. 11 Mad. 419 

,s 21. 

Mortgage teith proviso that case of non- 
redemption m a presoribed time it should heoome 
a sale — Ra^inama hg mortgagor declaring sale to 
mortgagee-^Tramfer of possession to mortgagee — 
Extinction of egnitij of redemption — Suhseguent 
sale hy mortgagor of equity of redemyition — Mis- 
talie of laioS\ Under tlie Indian Contract Act 
(IX of 1872)3 s. 21, eiror of law does not vitiate 
a contract; much, less will it annul a con- 
veyance after the lapse of many yeais, unless 
there has been some fraud or misrepiesentation 
and an absence of neg-ligence. In 1848, B and 
R mortgaged a piece of land to V. It was to be 
redeemed in eight years, or else to become the ab- 
solute property of the moitgagee. It was not 
redeemed ; and in 1859, B, in whose name the 
land was entered in the Government lecoids 
executed a raiinama in favour of J] and V 
passed a hihuliat accepting the land. B and 
II then became tenants, and were, as such 
successfully sued hy him for rent in 1863. In 
1872, T'sold the laud to iV, who again sold it to 
the defendant. The plaintiff, as purchaser from 
the original mortgagors {B and i2) of their 
alleged equity of redemption, filed the present 
suit to redeem the property : Held^ that as the 
racinama^ given by B contained no reservation, 
and as it was accompanied by a transfer of 
possession it had the effect of a conveyance of 
all the mortgagor’s rights to the moitgagee. It 
operated to ptinguish the equity or redemption 
notwithstanding any misconception of ignoiance 
on B'‘s part of his rights as mortgagor. Vishnu 
Sakharam Phatak r . Kashinath Bapu Shan- 
kar. 

[I.L. R. 11 Bom. 174 

, s. 23. Col, 

1 . Illegal Contracts 196 

(a) Generally ... ... 196 

(d) Against Public policy ... 197 

(£•) Compounding Giiminal 

Offences 199 

See Champerty. 

[I. D. R. 11 All. 58 

See Contract— Alteration op Con- 
tracts — Alteration by Court. 

£1. L. R. 11 All 118 


CONTRACT ACT (IX OF 1872), s. 23— 

eonttmied. 

See Injunction— Under Civil Pro- 
cedure Code. 

[I. L. R, 9 All. 497 

(1) ILLEGAL CONTRACTS 

{a} GEitBRALLY. 

1. — Contrepet entered into in violation of the 
law — Partnership — Illegal partnership — Bight of 
partner to sue for a share— Ahkari Act {Bombay 
Act V (f 1878), s. 45 — Breach of license — 
Penalty. 1 A contract enteied into for the pur- 
pose, or with the necessaiy effect, of defeating a 
statute will not be enforced or recognized by the 
Couits, at any rate wheie both parties stand in 
pan delicto. A and B took a liquor contiact 
fiom the Government.^ By the terms of their 
license they were forbidden to take a partner, 
and under s. 45 of the Bombay Abkari Act 
{V of 1878) they weie liable to a penalty of 
Rs, 100 for a breach of their license. C entered 
into paifcnerslnp with A and B witn full knowledge 
of the conditions of the license, and afterwards 
filed a suit for an account of the paitnership 
transaction Ileldf that 0 was not entitled to 
any relief, having entered into the partneiship in 
diiect violation of the law. IIORMASJI Motabhai 
v, Pestanji Dhanjibhai. 

[1. L. R. 12 Bom. 422 

2. — Excise Act XXI2 of 1881, 4:2^Zicense — 
Sub-lea ^e — Breach of conditions — Consideration 
forbidden hy law — Immoral consideration — Con^ 
sideration opposed to publio policy The plaintiff 
obtained from the excise authorities a license to 
manufacture and sell country liquor, such license 
containing a condition against sub-letting the 
benefits of the license. By s. 42 of the Excise 
Act (XXII of 1881) the violation of any condi- 
tion of a licensed gi anted under the Act is made 
a punishable offence. The plaintiff sub let the 
license to defendants, who on the 5th of Septem- 
ber 1884, executed an agreement to pay to the 
plaintiff a certain sum of money, in which was 
included the sum (?f Rs. 1,500, which the defend- 
ants had undertaken to pay to plaintiff as rent 
leserved on the sub-lease. The plaintiff instituted 
the suit for recovery of the amount due to him on 
the agreement, and it was decreed by the Com t of 
First Instance but dismissed by the lower Appellate 
Couit. On second appeal the plaintiff contended 
on the authority of Qanri Shanltar v. Mmitaz 
AU Khaii^ I. L. R. 2 All 411, that his suit had 
been wrongly dismissed : Eeld, that the sub- 
letting of a license to manufacture and sell coun- 
try liquor having been made punishable as an 
offence is to be deemed as an act contrary to law 
within the meaning of s, 23 of the Contract Act 
(IX of 1872), and the claim to recover money due 
on such sub-lease was therefore not enforceable in 
a Court of Justice. Gauri Shanhar v. Mimtaz Alls 
I. L. R. 2 All. 411, distinguished, Deby Prasad 
%\ Rup Ram. 


[I. L. R. 10 All. 577 
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CONTRACT ACT (IX OP 1872), s. 23- 
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(I) ILLEGAL CONTRACTS— | 

{a) GEJeERALLY — coiicluded, ; 

3 — Slid oil Bond — Money '}jorro'>ved for tmmoval j 
purposes — IVaikins or dancuiy girh of Ka-iilifl j 
The father of nailans (dancing giiis), in Nasik I 
by two bonds moifegagjed certain property as 1 
security for money lent to Mm by the plaintiff, | 
The bonds stated that the ob3ect} of the loan was I 
to enable the moitgagor to get his daughterb 1 
tanght singing and for household expenses. In j 
a suit brought by the plaintiff upon rhe bonds it | 
was contended that they weie void, on the ground j 
that the loan was foi an immoral purpose. The j 
District Judge was of opinion that the object of j 
teaching the girls to sing was to make them moie ; 
attractive as prostitutes, and therefore to fuither ■ 
an immoral purpose, which could not be separat- | 
ed from the legal part of the purpose for which , 
the loan was contracted He accordingly held . 
that the bonds were void, and could not be > 
enforced. ^ On appeal . Heid. that the bonds were I 
not void, inasmuch as amongst the community 
of naihns, singing was not necessarily acquired by 
the women with a view of practising prostitu- , 
tion. It was a distinct mode of obtaining a live- i 
lihood not necessarily connected with prostitu- ' 
tion, although it might be true, as a fact, that f 
most of those who sing lead a loose life. The I 
District Judge therefore went too far in con- 
cluding that the singing was necessarily intended, 
to the knowledge of the plaintiff, to increase the 
attractiveness of the mortgagor’s daughters as 
prostitutes. Khubchakb t, Beeam, 

[I. L. R. 13 Bom. 150 

4. — Bfocednre Code, 1882, s. 257 A--- Agree- 
ment fo7\ or to give, time for satisfaction of gudg- 
ment debt — AgiYcment ivdhout sanction of Court — 
— Illegal contract— Contract Act {IX of 1872) I 
s, 2S— Consideration.] The plaintiff obtained a < 
decree against the defendant under which the j 
judgment-debtor was liable to pay the amount 
by instalments with interest at 4 per cent. Even- 
tually, the defendant failing to pay, the plaintiff 
accepted a bond executed jointly by the defend- 
ant and T his father, by whicli they both be- 
came liable for the amount of the decree with 
interest at 18| per cent. In a suit on the bond, | 
it was contended that it was void within the j 
meaning of s 23 of the Contract Act as being ; 
forbidden by, or of a nature to defeat the provr- ! 
sions of, s. 257 A of the Civil Procedure Code ; < 
and that, consequently, the suit on it was not < 
maantainable : Meld, the bond was not void nnder 
s. 22 of the^ Contract Act. SemUe— The wrords 

“ any law ” in that section refer to some substan- 
tive law, and not to an adjective law, such as the 
Procedure Code is Hukum Chand Oswal c. 
Taharunkessa Bibi, 

[I. D. R. 16 Calc. 504 

(b) Against Public Policy, 

5. — Assignment of chose in action. Validity of— ! 
Void contract — Tramfer of mart gage -bond for j 
valuable coMideration,] An assignment of a * 


(1) ILLEGAL CONTRACTS— 

(b) Against Public Policy— 
mortgage-bond for a valuable consideration is not 
void nnder s. 23 of the Indian Contract Act (IX 
of 1872) as being opposed to public policy. Keval 
Vanmali c. Pakiba Jivan. 

[I L. R. 13 Bom. 42 

6 — Illeffol ag reemcnt— Agreement against public 
policy — Guardian and icard — Agreement for mar- 
riage by a guardian to give a ward in marriage on 
payment of a sum of money ] The plaintiff stated 
as her cause of action that a young girl had been 
left: in her charge and had been maintained by 
her for a number of years ; that in January 1888, 
ariangements had been made with a Bhatia to 
get this girl married, and that she (the plaintiff) 
was to receive Rs. 2,500 on the marriage ; that 
the defendant had also agreed to pay her (the 
plaintiff) Rs. 2,000 if she would give the girl to 
him in marriage , and that before the marriage 
ceremony could be performed the defendant had 
induced the girl to quit the plaintiff’s house for 
immoral purposes. She claimed Rs. 3,500 as 
damages . Meld, that the alleged agreement on 
which the suit was brought, was immoral and 
against public policy, and that the action was not 
maintainable, Dulabi Vallabdas Pragji. 

[I. L. R. 13 Bom. 126 

— Agreement to procure marriage in consider- 
ation of a money payment— Marriage brocage — 
IHcgal agieement— Public policy.] The defendant 
was the eldest of three brothers wrhose mother on 
hei marriage had been put out of the Lovana 
caste for having married a man belonging to a 
different caste. The defendant was anxious that 
he and his brothers should be re-admitted to the 
caste ; and in 1861 he entered into an agreement 
with the plaintiff, who was at that time one of 
the setia^ of the caste, whereby the latter agreed 
to procure the admission of the plaintiff and his 
brothers, and get them mairied to girls belonging 
to the caste. In consideration for these services, 
the defendant was to pay the plaintiff the sum of 
Rs. 5.000, which sum was to become due on the 
marriage of the defendant’s youngest brother to 
a girl of the caste, and to be expended in pur- 
chasing caste utensils, which were to be kept for 
the use of the caste The plaintiff alleged 
that part of this money had been already paid to 
him, and that on the marriage of the defendant’s 
youngest brother in 1880 he had demanded pay- 
ment of the balance (viz,. Rs. 3,149), which the 
defendant had not paid. He now sued to recover 
this balance . Meld, that the contract sued on. in 
so far as it promised a money payment for the 
negotiations of a marriage by a third party, was 
immoral and contrary to public policy. Pxtamber 
Ratansi i. Jagiyan Hanseai. 

[I. L. R. 13 Bom. 131 

8. — Agreement apposed to public policy.] ^ For 
the purpose of meeting the expenses of a suit for 
possession of immoveable property, the plaintiff 
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CONTRACT ACT (IX OF 1872), s. 23- 

cofitimied. 

(1) ILLEGAL CONTRACTS— 

(/;) Against Public VQLicY -- co 7 idnded . 
wiio was in straitened circnmstances, agreed with 
the defendant that the latter, in consideration of 
paying such expenses from the Court of First In- 
stance up to the High Court, should have half the 
property and half the mesne profits, with all his 
costs, in the event of success The suit was 
brought and was conducted by the plaintiff and 
the defendant jointly, and was decreed by the 
High Court on appeal, and the defendant obtained 
possession of half the property. The plaintiff 
sued to recover possession of the half, on the 
giound that the agieement -was illegal and void. 
It appealed that the amount actually spent by the 
defendant in the former litigation was Rs. 368, 
and that if that suit had failed, he would have 
lost about Rs. 600. It was found that the value 
of the half share of the property was about 
Rs. 1,000 : Beldf that the agreement was unfair, 
unreasonable, extortionate, and contiary to public 
policy, within the meaning of s. 23 of the Contract 
Act (.IX of 1872), and that the plaintiff was entitl- 
ed to recover possession of the land in suit on 
payment of compensation for the advances made 
by the defendant in the former litigation, with 
interest at 12 per cent, per annum CJiunm Kuai' 
V. Rn;g Singlh, I L. R. 11 All. 67 , and Lolie Indar 
Singh V. Smgh, I. L. R. 11 All 118, referred 
to, Husain Bakhsh r. Rahmat Husain. 

LI. L. R. 11 All. 128 

9. — {Bengal Act VII of 1878) — Bevenve, Protect 
tion of^Gontract Act {IX of 1872) s.. 2 Z—PhUic 
foVmj ] The Bengal Excise Act of 1878 is not 
an Act framed solely for the protection of the 
revenue, but is one embracing other important 
objects of public policy as well. An agreement, 
therefore, for the sale of fermented liquors, enter- 
ed into by a peison who has not obtained a 
license under that Act, is void and cannot be 
recovered on, Boistub Churn Naun c. Wooma 
Churn Sen. 

[I. L. R. 16 Calc. 436 

(c) Compounding Criminal Offences. 

10. — Criminal ’breach of trust — Consideration — 
Guarantee on condition of not tailing criminal 

f. p'oceednigs — Comgjounding felony. 1 S gave to 
the creditors of H a guarantee for the payment 
of the debts due to them by H. As a consideration 
for this guarantee the creditors were to abstain 
from taking criminal proceedings against B 
for criminal breach of trust for fifteen days, and 
by implication were to abstain from taking such 
proceedings altogether if the said debts were 
paid within that time ; Meld, that such a guar- 
antee could not be enforced by the creditois. A 
man, to whom a civil debt is due, may take 
securities for that debt from his debtor, even 
though the debt aiises out of a criminal offence, 
and he threatens to prosecute for that offence 
provid^ he does not, in consideration of such 
securities, agree not to prosecute. He must not, 
however, by stifting a prosecution obtain a 


CONTRACT ACT (IX OF 1872), s. 23— 

concluded. 

(1) ILLEGAL CONTRACTS-c^/icZwrM. 

C^) Compounding Criminal Offences— 
guarantee from third paities. Kessowji Tulsi- 
das y. Hurjivan Mulji. 

[1. L. R. 11 Bom. 566 

, s 25. 

See Limitation Act, 1877, s. 19— Ac- 
. knowlbdgment op Debts. 

[I. L. R. 11 Bom. 580 

, s. 29. 

Agreement void for uncertainty. 1 In a suit for 
maintenance the defendant alleged that, after the 
plaintiff had left his house, an agieement had 
been made between them to lefer their dispute 
to aibitration, and that the agreement of reference 
had been actually signed, but that, on the day fixed 
by the arbitrators for making their award, the 
plaintiff had given notice to them not to make 
an award, and accordingly they had not done 
so. The alleged agreement to refer was in the 
following tei ms To Bhai Doa^-a Morarji and 
Dwarkadass Damodar. We, the undersigned 
two peisons, give in writing to you as follows • — 
We used to leside and act in the house together 
m peace and harmony. Lately, a few days ago, 
in consequence of a disagreement amongst the 
women, V resided separately. Upon pei suasion 
having been used towards her, T'' again resides in 
the house together with the rest . so now all are 
residing in the house in peace and harmony. 
If any occasion should arise, and if any dis- 
agreement should take place amongst the women, 
in ordei to find a remedy for that, we, the 
undersigned two persons, give in wilting to you 
as follows — As to whatever award or settle- 
ment you two persons together will make, in 
accordance therewith, we agree to receive or pay. 
As to that, we are truly to act on our true re- 
ligious faith ; and we have written and delivered 
this writing of our free will and pleasure The 
same is agreed to and approved of by our heirs 
and representatives, all ; the lltlajyehth Vadya^ 
Sammt 1939, the day of the event, Friday, the 
1st June 1883, And as to this, you aie truly 
to make and deliver a settlement within fifteen 
days’ time.’’ Queer whether the above agree- 
ment was not void by reason of uncertainty. 
Queere, whether the actual submission of a subject 
in dispute to named arbitrators, followed by the 
attempt of one of the parties to such submission 
to withdraw from or to prevent an awaid being 
made upon the submission, falls within the 
concluding paragraph of s. 21 of the Specific 
Relief Act 1 of 1877. Adhibai 'd. Cursandas 
Nathu 

[L L. R. 11 Bom. 199 

, s. 45. 

See Parties— Parties to Suits — Part- 
nerships, Suits Concerning. 

[I. L. R. 9 All. 486 
See Partnership -Suits Concerning 
Partnership. 

[I.D.R.9 All. 486 
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DIGEST 

OOHTRAOT ACT (IX OF m72)-‘Contiimcd. 

SS. 62, 63. — Xovatto)i^Coiit7'act^ Novation of^ 
Satisfaction of Conti'aot."] The plaintiff sued to 
recover the sum of Ks. 1^173 due on a bond It 
was found as a fact that after the due date of 
the bond an arrangement was come to between the 
plaintiff and the defendant by which the plaintiff 
ag:reed to accept in satisfaction of what was due 
to him at the t’me of She arrangement Rs. 400 
in cash and a fresh bond for Rs. 701, payable 
by instalments and it was further found that the 
plaintiff never intended or agreed to accept the 
naked promise of the defendant to pay the Rs. 400 
and to give the bond for Rs. 701. The defendant 
did not pay the Rs. 400 or give the bond, but plead- 
ed that there had been a novation of the original 
contract by reason of the subsequent agreement, 
and that the suit being based on the original 
contract could not be maintained, and he relied 
on the provisions of ss. 62 and 63 of the Con- 
tract Act in support of his contention JSeld, 
that neither section had any bearing on the case, 
and that upon the breach by the defendant of 
the terms which^he had made, and upon the non- 
performance by him of the satisfaction which he 
had promised to give, the parties were relegated 
to their rights and liabilities under the original 
contract, and that consequently the plaintiff was 
entitled to the relief he claimed : JSeld^ farther, i 
that s, 62 of the Contract Act is merely a legis- \ 
lative expression of the common law, and the j 
provisions thereof do not apply to a case where ! 
there has been a breach of the original contract 1 
before the subsequent agreement is come to. i 
Monohur Koyal V , Thakue Das IIaseae. ‘ 
[I. L. R. 15 Calc. 319 

, s 65. 

See Act XL of 1858, s 18. 

[I. L. R. 9 All. 340 

See Guardian— Duties and Powers of 
Guardians. 

[1. L. R. 9 All, 340 

1. — s 66--Ohh(/ation of ]perso^i receiving advaii^ 
tage under void agreement — Jtestltution.l S. 65 of 
the Contract Act should not be lead as if the 
person making restitution must actually have 
been a party to the contract, but as including any 
person whatever who has obtained an advantage 
under a void agreement. Gireaj Bakhsh i\ 
Hamid Ali. 

[I L, R 9 All. 340 

2. — S 65 — Metention dg debtor of debt as paid of 
consideration for another contraet,1 In contem- 
plation of a sale of land by the debtor to the 
creditor, it was agreed that the book-debt should 
be retained by the former in satisfaction of part 
of the price, but the parties failing to agree as to 
certain ocher terms, a suit, brought by the in- 
tending vendor for specific performance, was 
dismissed on the ground that no effectual agree- 
ment had been made : Meld^ that this decree 
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OONTRAOT ACT (IX OF 1872), s 05- 

co/itumed, 

brought about a new state of things, and imposed 
a new obligation on the debtor, who could no 
longer allege that he was absolved by the cre- 
ditois being entitled to the land instead of the 
money. He became bound to pay that which he 
had retained m payment of his land, the date of 
the decree giving the date of the failure of an 
existing consideration, within the meaning of 
Art 97 of the Limitation Act 1877. The matter 
might also be regarded as falling under s 65 of 
the Contract Act IX of 1872, under which, when 
the agreement was decreed ineffectual, the debtor, 

I having previously received an advantage under 
I it, was made liable “to restore” that advantage, 
or “to make compensation for it.” Bassu Kuar 
V Drum Singh. 

[I. L. R. 11 AIL 47 

, ss. 69, 70. 

See Sale for Arrears op Revenue — 
Deposit to Stay Sale. 

[I L. R. 11 Mad 452 

Sei Smvll Cause Court, Mofussil— 

J urisdiction— Contracts. 

[I L R. 15 Calc 652 
[I. L. R. 12 Mad. 349 

See Special Appeal— Small Cause 
Court Suits— Contract. 

[I. L. R. 15 Calc. 651 
[I. L. R. 12 Mad. 349 

ss. 69, 70--Meanlng of “ Lanfullf' — Mortgage 
— Decree enforcing liypotliecaiion — Satisfaction of 
decreeby person not subject to legal obligation tliere^ 
under — Suit for contribution brought by suchperson 
agaimt judgment-debtor — Gratuitous payment^] 
The widow of D, a sepaiated Hindu, hypothe- 
cated certain immoveable property which had be- 
longed to bei husband. The immediate rever- 
sioneis to D's estate were his nephew S and the 
three sons of his brother 0. After the widow’s 
death, the mortgagee put his bond in suit, im- 
pleading as defendants *9, two of Ss four sons 
and the three sons of 0 Only the thiee last-men- 
tioned persons resisted the suit ; and the mortgagee 
obtained a decree directing the sale of the mortgaged 
property in satisfaction of his claim. From the 
operation of this decree S was wholly exempted, 
and his sons were made liable only to pay their 
own costs. Before any sale in execution of the de- 
cree could take place, the sons of S paid the amount 
of the decree into Court, thus saving the property 
from sale. They subsequently sued the sons of O 
for contribution in respect of this payment It was 
found that, at the time when rhe payment was 
made, S was a member of a joint Hindu family 
with the defendants, and that his sons, the plain- 
tiffs. had. at that time, no interest in the property 
by transfer from him • Held that at the time of 
the payment, the plaintiffs could not properly be 
regarded as in the position of co-mortgagors with 
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CONTBAOT ACT (IX OP IS^a), ss. 69, 70 

— contimied. 

the defendants, so as to have an equitable lien 
upon the property they had saved from sale ; that 
it was not a case of a payment which the defend- 
ants weie bound to make in which the plaintiffs 
were “ interested’’ within the meaning of s. 69 of 
the Contract Act ; and that therefoie the fiction 
of an implied request by the defendants to the 
plaintiff to make the payment could not be im- 
ported into the case and the plaintiffs weie not 
entitled to oontiibution * Mdcl also that there was 
no such relationship between the paities as would 
create or justify the inference of any right in the 
plaintiffs to look to the defendants for compensa- 
tion, so as to make s. 70 of the Contiact Act 
applicable ; and that if the plaintiffs, as mere 
volunteers, chose to pay the money, not for the de- 
fendants, but for themselves, they could not claim 
the benefits of that section. The principle of the 
decision in Pancham Stngh v. Ah Ahmad, I. L. R. 

4 All. 68, has been recognized and provided for in 
the Transfer of Property Act. By the nse of the 
word “lawfully” in s. 70 of the Contract Act, the 
Legislature had in contemplation cases in which 
a person held such a relation to another as either 
directly to create or leasonahly to justify the in- 
fereuce that by some act done for another peison, 
the person doing the act was entitled to look for 
compensation to the person for whom it was done. 
Mam Tttdiml Singh v. Bmesn'ar Lai Sahoo, L.R, 
21. A. 131, referred to. Chedi Lal v, Bhagwan 
Das 

[I. L. R.11 All. 234 

, s. 72 and s. 15. 

^Yohintary Payment — Money ;paid, but not 
due, and paid under oompuhion.’l In execution of 
a decree the plaintiff purchased certain property. 
Subsequently the defendant, in execution of ano- 
ther decree against the former owner of the pio- 
perty, proceeded to execute his decree against the 
same property. The plaintiff thereupon prefeired 
a claim, which was disallowed, as he had not then 
obtained, and consequently could not produce, 
the sale certificate In order to prevent the sale, 
he then paid the amount of the defendant’s decree 
into Court, and subsequently instituted a suit 
against the defendant to recover the amount so 
paid into Court to prevent the sale. The defend- 
ant contended that the amount was paid volun- 
tarily and could not be recovered back : Meld, 
following BooU Chand v. Bam KWien Sing, 
L. R.8L A. 93; L L, R. 7 Calc. 648, that it 
was nob a voluntary payment, and that the 
plaintiff was entitled to a decree. Fatima Kha^ 
toon Cfmvdrain v, Mahomed Jan Chowdhry, 
12 Moore’s I. A., 65 ; 10 W. R. P. 0. 29, referred 
to ; Asibun v. Ram Proshad Bos, 1 Shome 25, 
doubted. Jugdbo Naeain Singh i\ Raja Singh. 

[I.L. B. 15 Oalo. 656 

, S. 78. 

See Damages— Measxjbb ano Assess- 
ment of Damages— Breach of 
Contract. 

[I. h, R. 12 Bom. 242 


CONTRACT ACT {IXOF 1872}- eont inn ed, 

, s. 74. 

See Administration Bond. 

[1. L. 10 All. 29 

See Damages— Measure and Assess- 
ment OF Damages— Breach of 
Contract. 

[I, L R 12 Bom 242 

See Interest— Stipulations amount- 
ing to Penalty or Otherwise. 

[I. L, R 14 Calc 248 
n. D. R. 10 Mad 203 
LI. L. R. 9 All. 74, 228, 690 
[I L, R. 11 Mad. 294 

, s 78 and s. 92. 

-^S'de of goods by description — Puroliaset^^s 
right to rejeet —Whether goods according to eoiu 
tract or not, how relevant — Belivm'y of part of the 
goods — Suit for price of goods rejeetedf] JB K 
agreed to buy from M M five bales of chrome 
orange twist “or any part there of that may be in 
a merchantable condition, ex City of Cambridge. 
or other vessel or vessels,” with specific marks and 
numbers, each bale containing SOOlbs at so much 
per lb., to be paid for on or before delivery. B K 
took deliveiy of, and paid for, only one bale, but 
1 ejected the others. M R brought a suit for the 
piice of the four bales rejected : Held, that the 
property in the goods did not pass to the defend- 
ant by the terms of the contract, nor was the 
delivery that was taken by him of the one bale a 
delivery of “ pait of the goods” within the mean- 
ing of ss 78 and 92 of the Contract Act ; the suit, 
therefore, did not lie : Held also, that the ques- 
tion whether the defendant was entitled to refuse 
the goods, in other words whether the goods were, 
according to the contract or not, was one that was 
unnecessary for the purposes of the present suit ; 
but it would have been otherwise if the suit were 
one for damages on the ground of the defendant’s 
refusal to accept the goods. A purchaser’s right 
to reject goods by e*eason of their not answering 
the description in the contract may be indepen- 
dent of the question whether the property in the 
goods has passed to him or not. Mitchell Reid 
& Co. 'y. Buldeo Doss Khettry. 

fl, L. R. 15 Galc.l 

, s. 92. 

See «. 78. 

[I.L. R. 15 CalG.l 

,s. 108, Except. 1. 

Possession loith consent of owner — Bailment^ 
Bailee-Sale by bailee of goods bailed — Title of 
tendee'] The general rule laid down by s. 108 
of the Contract Act, that no seller can give to 
a buyer a better title than he has hims elf, is 
qualified by Exception 1 to that section. But the 
possession contemplated by that exception does 
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CONTRACT ACT (IX OF 1872), s. 108- 

co /I eluded 

not excend to every case of detention of cliattels 
with the owner’s consent The exception has 
particular relation to the cases of persons allowed 
by owners to have the of property, or 

possession under such circumstances as may 
naturally induce others to regard them as owners 
and constituting some degiee of negligence or 
defect of precaution imputable to the tine owners. 
Where, however, the detention of a chattel is 
allowed for a particular limited purpose, there is 
not a possession such as is required by the excep- 
tion, In the case of a gratuitous bailment of a 
chattel, the possession remains constructively with 
the owner S left with € a buffalo and a calf, to 
be taken caie of during his absence from home. 
C sold the animals to J/. S sued to recover 
them '■ Held, that the bailment by S to C was a 
gratuitous one, or else a mere custody by 0 tov S ; 
that S was, therefore, at the time of sale in con- 
structive possession of the animals, and C could 
not transfer to 21 an ownership that he had not 
himself. Shan?:ar Murlidhae r. Mohanlal 
Jadueam. 

[I. L. E. 11 Bom. 704 

, s 131. 

See Guarantee. 

[I L. R. 10 All. 631 

See Hindu Law— Debts. 

[I. L. R« 11 Mad. 373 

, s, 134. 

See Principal and Surety— Dischabue 
OP Surety. 

ri, L. R. 11 All. 310 

, s. 137. 

Ste Principal and Surety— Discharge 
OP Surety. 

[I L. R, 11 All. 310 

, ss. 150, 151, 152. 

See Onus Probandi— Bailments. 

[h L. R. 9 All. 398 

, s. 171. 

See Lien. 

[I. L. R. 13 Bom. 314 

, s. 217 

See Lien. 

[I. L. R. 13 Bom. 302 

, s. 221 

See Lien, 

[I. L. R. 13 Bom. 314 

CONTRIBUTION, SUIT FOR. Col, 

(1) Payment of Joint Debt by one 

Debtor ... ... ... 20G 

(2) Joint Wiong-doers ... ... 20G 

See Contract Act, ss. 69, 70. 

[I. L. R. 11 AIL 234 


! CONTRIBUTION, SUIT FOR-^eojithived. 

I See Sale for Arrears op Revenue— 

! Deposit to Stay Sale. 

I [I. L. R. 11 Mad 462 

j (1) PAYMENT OP JOINT-DEBT BY ONE 
I DEBTOR. 

1 1 .--^SmaU Cause su It to recover monpy ^md hj the 

i plaint t-ff HI discharge of a deevee*debt against hnn 
I and the defendants — Jurisdiction of Court to go 
I into facts of former suit.] A sued four persons 
; against whom, together with A, a money-decree, 
i had been passed in a previous suit, to recover a 
* proportionate part of a sum paid byA in discharge 
of the decree-debt. Tw o of the defendants pleaded 
^ that they had not appeared in the former suit, and 
1 had been unnecessarily brought into the record 
' by A • Held, that the Court had jurisdiction to 
I inqmie into to circumstances of the previous suit. 

! Suput Si/igJi V. Imrit Teicari, I. L. R. 5 Calc. 720, 

j followed.* Thangammal r Thyyammuthu. 

[I, L. R. 10 Mad. 518 

(2) JOINT WRONG-DOERS. 

2. — Unintentional wrong-doer — Ignorance of ille- 
gal Act ] An objection to the attachment and sale 
of certain immoveable property, raised by one who 
claimed to have purchased the same at a sale 
in execution of a piior decree, was disallowed on 
the ground that, under the prior decree, the rights 
of one only of the present judgment -debtors had 
been sold and purchased by the objector. In 
accordance with this order, two-thirds of the 
property under attachment were sold, and the 
objector thereupon brought a regular suit for a 
declaration of his right as a purchaser of the 
whole property in execution of the prior decree. 
To this suit he impleaded as defendants the 
decree-holder and the judgment-debtors The 
suit was decreed, and in the result the decree- 
holder alone was compelled to pay the whole of 
the costs. Subsequently he brought a suit for 
contribution in respect of these costs, making 
defendants to the suit (i) ^ one of his co-defend- 
ants in the previous suit, personally and as heir of 
A who was another of those co-defendants (ii) H, 
and (iii) S, these two being sued in the character 
of heiis of A : Held that inasmuch as the rule 
preventing one wrong-doer from claiming contri- 
bution against another was confined to cases where 
the pel son seeking relief must be presumed to 
have known that he was acting illegally, and in 
this case there was no evidence to show that the 
plaintiff in attaching and adveitising the property 
for sale in execution of his decree knew he was 
doing an illegal act, but the inferences were all the 
other way, he was fully entitled in law to maintain 
the suit, and to recover from the defendants the 
proportionate amount of the costs which he had to 
pay for them. Merry weather v. Nixon, 2 Sm. L. 0. 
5th Ed. 456 ; Adamson v. Jarvis, 4 Bmg. 66 ; 
Dixons. Faioeus, 30 L. J Q. B. 137, mA Supnt 
Sing V Inirit Tewan. I. L. R. 5 Calc. 720, referred 
to. Kishna Eam r Eakmini Sewak Singh. 

[I. L. R. 9 AIL 221 
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CONTRIBUTORY. 

See Company— Winding-up-General 
Cases. 

[I. L. R. 11 Bom. 241 

CONVERT. 

See Bigamy. 

[I. L. R. 10 Mad. 218 

Siorvivors7iip — Suceesswti Act, 1865 — Effect 
of Act on estates of Native Christians preewunly 
following Hindn law ] A and *7, brothers, Native 
Christians, descendants of Brahmins, weie living 
in coparcenary and owned certain land on the 
date when the Indian Succession Act, 186.5, came 
into force. In 1872, no partition having been 
made, A died • Eeld, that J did not take the 
whole estate on the death of A by survivorship. 
Tellis i\ Saldanha. 

[I. L. R. 10 Mad. 69 

CONVEYANCE 

See Registrar op High Court, 
Authority op. 

[I. L. R. 16 Calc 330 

COPIES OF ORIGINAL DOCUMENTS. 

See Court Fees Act 1870, Sgh.I, Art. 8, 

[I. L. R. 11 Bom 526 

COPYRIGHT. 

— Annotated edition of am aneleyit religions worh 
-^Originality — Colourable iimtation — Injunction 
— Damages— ‘Account— Aet XX of 184:7, 12.] 

The plaintiff, a bookseller, in 1884 brought out a 
new and annotated edition of a certain well- 
known Sanskrit work on religious observances, 
entitled Vrtra],” having for that purpose ob- 
tained the assistance of Pundits who re-cast and 
re-arranged the work, introduced various passages 
from other old Sanskrit hooks on the same subject 
and added foot-notes. In 1885 the plaintiff regis- 
tered the copyiight of this work. In 1886 the 
defendants piinted and published an edition of 
the same work, the text of which was identical 
with that of the plaintiff’s work, which moreover 
contained the same additional passages, and the 
same foot-notes, at the same places, with many 
slight differences . Held, that the plaintiff’s work 
was such a new arrangement of old matter as to 
be an original work and entitled to protection, 
and that as the defendants had not gone to inde- 
pendent sources for their material, but had pirated 
the plaintiff’s work, they must be restrained by 
injunction: Held, that an account of the 
net profits made by the defendants by the sale of 
the plaintiff’s book could be ordered, notwithstand- 
ing the provisions of s. 12 of Act XX of 1847, 
as the result of the account would be to give to the 
plaintiff what he could have claimed as damages 
under that section. Gan«avishnu Shrikison- 
PAS V . Moreshta Bapuji Hegishte. 

[1. L,R.a3Bom. 358 
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See Estoppel— Landlord and Tenant 
—Denial op Title. 

[I L. R. 13 Bom. 323 


See Jurisdiction of Civil Court- 
Rent AND He VENUE SUITS, 
N -W. P. 

[I. L R. 11 All. 224 

See Limitation Act 1877, Art. 144— Ad- 
verse Possession. 

[I L. R. 11 Bom. 422 

See Cases under MahcJ^edan Law- 
Pre-emption — Right op Preemp- 
tion— Co-sharers. 

See Possession— Adverse Possession. 

[I. L. R. 11 Bom 422 

See Pre-emption— Right of Pre-emp- 
tion 

[I. L, R. 9 All 234, 480 

, Payment by— 

See Limitation Act, 1877. 

[I L. R. 11 Bom 813 
[I. L. R. 15 Calc. 642 

(1) GENERAL RIGHTS IN JOINT PROPERTY. 

— Payment of arrears of revenue hy one eo* 
sharer, Effect of— Charge — Act XI of 1869, s, 9, 
Construction ff—Lien.'] Held (Mitter and 
Norris, JJ., dissenting) there is no general rule 
of equity to the effect that whoever, having an 
inteiest in an estate, makes a payments in order to 
save the estate obtg,ins a charge on the estate, and 
therefore, in the absence of a statutory enact- 
ment, a co-sharer who has paid the whole revenue 
and thus saved the estate does not, by reason of 
such payment, acquire a charge on the share 
of his defaulting co-sharer. Enayet Hossein v. 
Mudd’umionee Shahoon, 14 B. L. R. 155, over- 
ruled ; Nogendro Chunder Chose v. Kmninl Dasi, 
11 Moore’s I A. 268, explained and distinguished ; 
Kristo Mohini Dasi v. Kalipiwsono Chose, I. L, R, 

8 Calc. 402, approved ; In re Leslie, L. R. 23 
Oh. D. 662, relied on. Kinu Ram Das r , 
Mozaffeb Hosain Shaha. Kinu Ram Das??. 
Hajjatulla Shaha. Kinu Ram Das r , Kamar- 
uDDiN Shaha. 

[I. L. R. 14 Calc. 809 

See Khub Lall Sahu r Pudmanund 
Singh. 

[I. L. R. 15 Calc. 542 
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00-SHARERS — continved, 

(I) GENERAL RIGHTS IN JOINT PROPERTY 
— continved, 

2 — Limitation Act 1877, Arts,^^ and 132- j 
to recovei asscf>sment ly a co-ouiiei" of pso- j 
perty from other eo-oiLiiers.^ In 1868, the uncle j 
of the plaintiff bro’ighc a suit (No 176 of 1868) 
against five membeis of thii undivided family, to { 
which the defendants in the present suit belonged, J 
and obtained a money-decree. In execution of ■ 
that decree, he attached and sold certain land, 
in which all the members of the defendants’ 
family were interested. At the sale he puiehased 
the land himself, and was put into possession. In 
1873 he began to pay the asse^^sment upon the 
■whole property. Subsequent litigation took place 
between him and the defendants’ family, pending 
which the plaintiff separated from his uncle, and 
obtained the pi opeity in question as his share. 
The result of that litigation was a decree by the 
High Court, on th^ 23rd September 1879, declar- 
ing that the plaintiff’s uncle was only entitled to 
the interest of th^ five members of the family 
who had been defendants in his suit (No. 186 
of 1868) in execution of the decree in which the 
property had been sold. The plaintiff brought 
the present suit in 1883, against the other 
members of the family to recover their propor- 
tionate share of the assessment for the years 1875- 
1878, duiing which period he had paid the whole 
assessment. He prayed for a sale of their inter- 
est in the land. Both the lower Courts held that 
the payment of assessment did not create a charge 
on the pioperty, and that the plaintiff having 
omitted to sue within three years from the date of 
the payment made by him, the present suit was 
baned. On appeal by the plaintiff to the High 
Court . IJeld^ confirming the lower Court’s decree 
that the suit was barred. The plaintiff paid the 
assessment as full owner of the property, and 
it was entirely by his own action that the defend- 
ants had been excluded fiom the property, and 
did not pay their quotas of the assessment 
Under those cii cumstances, the payments could 
be legaided as salvage payments so as to make 
them a charge, accoiding to equity, justice, and 
good conscience upon the shaies ot the othei 
co-owneis. Achut Ramchandra Pal v. Hari 
Kampti. 

[1. L. R. 11 Bom. 313 


3. — Bight to Joint yjosse^sion — Ei’idence — Cints ] 
One of two co-sharers by ancestral title in the 
under-proprietary right in ceitaiu villages obtain- 
ed, in 1870, decrees against the talukdar for sub- 
settle'Tf'ent, and getting possession had his name 
enteied in the klieicat. The other co-sharer 
lemained entitled to claim tliat this possession was 
held partly for him The present suit was 
brought upon two agreements, purporting to have 
been made in 1870, between the two co-sharers, 
while pioceedings to obtain the above decrees 
were pending, to the effect that, whereas both 
had claims against the talukdar, one only was to 
sue him, the other paying half of the costs and 


CO-SHARERS— 

(1) GENERAL RIGHTS IN JOINT PROPERTY 

— conchided. 

being entitled to receive half of what might 
be decreed The Judicial Committee, upon the 
evidence, concluded that the Appellate Court, 
attributing too much to ceifcain omissions and acts 
on the plaintiff’s part, which were more or less 
explained, had erred in reversing the decree of 
the first Court, which maintained the agree- 
ments depriving the plaintiff of his costs in that 
Court only. Muhammab Yusup i>. Muhammad 
Husain. 

[I. h, R. 16 Calc. 62 


4. — fractional shareholdey's in joint undimded 
estate Lien on tenure for share of rent Sale of 
tenure in satisfaction of decreed\ The owner of 
a fractional share in a joint undivided estate has 
no hen on the tenure itself for his share of the 
rent, although such share is collected separately, 
and therefore, cannot cause the tenure to be sold 
in satisfaction of a decree for his share of the 
rent Bhaba Nath Roy Chowdhry r. Durga 
Prosunno Ghosb. 

[I L. R. 16 Calc. 326 

(2) CULTIVATION OF JOINT PROPERTY. 

5. — Cultivation of indigo hy one cO’sJiarer without 
consent of others — Injunction as hetween eo-shar^ 
ers — Practice of the English Courts in granting 
injunction, Applicability of] TF, while in posses- 
sion of an entire mouzah as ijaradar, had under 
an arrangement with the proprietors built fac- 
tories and cultivated indigo by reclaiming a 
quantity of waste land. On the expiration of 
his lease TF, who still held a portion of the mou- 
zah in ijara from a 2 -anna co-sharer, continued 
to cultivate indigo on the khas lands as before, 
and, disregarding the opposition of the 14-anna 
co-sharers, claimed an exclusive title to do so. 
The 14-anna co-sharers thereupon brought a suit 
against IF for ijmali possession of the khas 
lands, and piayed, among other things, for an 
injunction prohibiting the defendant from sow- 
ing indigo upon the ijmali lands without the 
plaintiffs’ consent, and also for a general injunc- 
tion to prohibit the defendant from throwing 
any obstacles in the way of plaintiffs holding 
ijmali possession of the lands. The Court below 
granted an injunction prohibiting the defendant 
from glowing indigo on the khas lands without 
the consent of the plaintiffs : Held, that the 
plaintiffs were entitled to an injunction; but 
having regard to the circumstances under which 
the defendant cultivated the lands, it was neces- 
sary to vary the injunction granted by the Court 
below by making it an injunction restraining the 
defendant from excluding by any means the 
plaintiffs from their enjoyment of the ijmali 
possession of the lands. Ram Chand Dutt v, 
Watson & Co. 

[I. L. R. 16 Calc. 214 
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CO-SHARERS— 

(3) ERECTION OP BEILDTNGS ON JOINT 
PROPERTY. 

6. — 'Right to injunction to restrain hmliLbig.'l 
There is no such broad proposition as that one 
co-owner is entitled to an injunction restraining’ 
another co-owner from exceeding- his rights, 
absolutely and without reference to the amount 
of damage to be sustained by the one side or the 
other from the gi anting or withholding of the 
injunction Shamnuggeb Jute Factory Co. r. 
Ram Naraik Chatterjee, 

[I L R. 14 Calc. 189 

V,— Right to deal n'lth joint progierty — E^eeava- 
tion of tank on joint profcrtg — Eiscretion of 
Court in granting injunction — Speoijic Relief Act 
(J of 1877,) 5. 56 ] Before a Couit will in the case 
of co-sharers make an order directing that a por- 
tion of the joint property alleged to have been dealt 
with by one of the co-shaieis without the con- 
sent of the other should be restored to its former 
condition (as, for instance, where a tank has been 
excavated), a plaintiff must show that he has sus- 
tained, by the act he complains of, some injury 
which materially affects his position. Lala Bh- 
tvamhhar v Rajaram Lai, 3 B. L. R Ap. 67, 
applied m principle; Shamnugger Jute Factory 
Co, V. Ramnarain Chatterjee, ! L. R. 11 Calc. 
189, approved. The fact that a portion of the 
land on which a tank had been excavated by the 
defendant was fit for cultivation, does not consti- 
tute an injury of a substantial nature such as 
would justify an order of that nature. Joy 
Chunder Rukuit c. Eipro Churn Rukhit 

[I. L. R 14 Calc. 236 

Right to deal loith joint property — Building 
ly one eo-sharer against the wish of others --‘Smt 
for demolition of hullding — Discretion of Court,"] 
The mere fact of a building being erected by a 
joint owner of land without the permission of 
his co-owneis, and even in spite of their protest 
is not sufficient to entitle such co-owners to obtain 
the demolition of such building, unless they can 
show that the building has caused such material 
and substantial injury as could not be remedied 
in a suit for paitition of the joint land. Lala 
Biswanibhar Lai v. Raja Ram, 3 B, L R,Ap. 67; 
Nocury Lai Chuckerhu'tty v. Bindahin Chunder 
Chuchei'hutty , I.L, R. 8 Calc 708; Girdliarl Lai v. 

Weekly Notes, All. 1885, p 277; Wahid 
All Khan v. Qhansham Narain, Weekly Notes All. 
1887, p. 116; fund Joy Chunder Rukhit v B/pro 
Churn Ruhlnt, l.L. R 14 Calc. 236, referied to 
Paras Ram i\ Sheejit. 

[I. L R. 9 All. 661 

0 . — Land dedicated to family idol -Land ex- 
cluded from partition of family property and 
declared inahenaUe — Sudseguent purchase from 
Mselheat Department of Government — Sale in exe- 
cution.] By a partition deed by the six members 
of a Hindu family it was provided that part of 
the land of the family phould he set apart for the 


00-BHARERS — continued, 

(3) ERECTION OF BUILDINGS ON JOINT 
PROPERTY— 

maintenance of the family idol and should be 
inalienable, and the lest of the land was divided 
equally Subsequently the Government claimed 
the dedicated land as an escheat, and sold it to 
the members of the family jointly, of whom one 
built a house on part of it — less than one-sixth 
— with the consent of the otheis The house 
and its site weie sold in execution of a decree 
against the builder' Held, that the other mem» 
bers of the family weie not entitled to have the 
house removed oi the sale cancelled. M Allan r. 
Purushothama. 

[I. L. R. 12 Mad. 287 

(4) SUITS BY CO SHARERS WITH RESPECT 
TO THE JOINT PROPERTY. 

{a) Miscellaneous Suits. 

10. — for rents collected by one co-s’^iarer in 
respect of anothe/s share — BctermedUler — Suit 
for recoierg of rent— Inur meddler, Liabihty of,) 
The lessee of two-thirds of a five biswas zemin* 
daii sbaie asserted and exercised a right of collect- 
ing rents in lespeot not only of the two-thirda 
but also of the remaining one-thiid. It appear- 
ed that he made these collections not as a matter 
of contract, but as an inbermeddler and in defi- 
ance of tbe wishes of the holder of the one-third 
share. Subsequently a suit was bi ought against 
him by a purchaser of the five biswas for re- 
covery of lents so collected, the claims extending 
to rents which the defendant might have collect- 
ed, but neglected to collect, and which weie 
consequently lost to the plaintiff Held, that the 
defendant, not having been under any obligation 
to collect the rents of the one-thiid share, could 
not be made liable for any of such rents which 
he had not actually collected, and that as the 
collection expenses had exceeded the amount 
collected, the suit must be dismissed. Balwant 
Singh v, Gokaran Prasad 

[1. L. R. 9Ail. 519 

{b) Ejectment, 

11. — Act XL of — Certificated guardian, 
Power of, to grant lease Unauthorised transfer, 
Effect of] A lease for a teim of 12 years, but 
renewable at the pergunnah rate and transferable 
in its character, granted by a certificated guardian 
without the authority of the Court is void ab 
mitio, and will therefore not avail the lessee, 
even for the period of five years for which such 
guardian is at liberty to grant the lease : Held, 
acooidingly, that in the case of ijmali property, 
whether such a lease was executed by the guar- 
dian conjointly with the co-sharers of the minor, 
or separately, the minor was entitled to eject the 
lessee as a trespasser in respect of his own share 
without making his co-sharers parties to the suit. 
Quaere, whether such a lease granted by a certi- 
ficated guardian conjointly with the co-sharers 
of a minor, and thus creating one and the same 
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CO-SHARERS — concluded. 

(4) SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT BROBERTY---concbidcd. 

Q) Ejectmext— 

tenancy, is not also void as against the co-sliaiers 
Habexdba Naeaix Sing-h Ghowdhry V Moeax 
^ [[I E R 15 CS/Ig. 4:0 

(c) Rent. 

12. — Parties ] One of several joint landlords is 
competent to sue for the entire rent due from a 
tenant making his co-shaiers parties to the suit. 
Pbem Chaxd Nuskur v. Moeshoda Debt. 

[I. L. R 14 Calc. 201 

13. — Madras Bent Bevemie Act {Jladras Act 
VIII of 18Go) s Joint slirotrnjamdar<i — Bh- 
it net contract hy tenant m resyieet of a share.'] The 
plaintiff was one of two joint shrotiiyamdars. 
In 1288 the defendant accepted a patta from 
and executed a rtuchalka to him in respect of 
the half share of the plaintiff. The plaintiff sued 
to enforce acceptance of a patta and execution of 
a muchalka for 1290 and for ariears of lent* 
Seld that the suit lay without joinder of the 
other joint shrotriyamdar. PuEuanoTTAMA v. 
Raju. 

[I. L. R. 11 Mad. 11 
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See Civil Procedure Qode, 1882, s. 257. 

[I. L. R. 12 Mad. 121 

See CoMPAxy-WixDixa-up— C osts axd 
Claims on Assets, 

[I. L. R. 11 All. 349 

See Becree— Construction op Decree 
—Costs. 

[I. li. R. 14 Gale. 189 

See Deputy Commissioner, Jurisdic- 
tion OP. 

[I. L, R. 16 Gale. 12 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[I. L. R. 16 Calc. 13 


OF CASES. ( 214 ) 

I OQSHB—contnhueiL 

I See Cases under Pleader— Remunee- 

I ATIOX. 

I See Privy Council, Practice op— Costs, 

1 See Right op Suit— Costs. 

; [I. L R. 9 All. 474 

(1) SPECIAL CASES. 

, 1. — Aeeonnt, Suit for-— Suit for aceount hy prin- 

' eipal against agent.] Wheie in a suit for an 
I account by a principal against his agent, the 
! defendant falsely denied his fiduciary position, 
he was ordered to pay the whole costs of the 
■ suit up to and including the costs of an appeal 
I to the Privy Council without regard to the result 
I of the account Hurrixath Rai i\ Krishna 
I Kumar Bakshi. 

1 [I. L. R. 14 Oalo. 147 

[L. R. 13 I. A. 123 

2 — Comjjnnips^ Act {Act T1 of 1882J. s. 162 
' — Extraord nxary poicer of the Court under the 
, Companies' Act^Exumination of witness — Costs,] 
Certain persons connected with a company then 
in course of liquidation, who were also some of 
I the defendants in a pending suit brought by 
I the company (and revived subsequent to the 
order for winding up by the official liquidator) 

I for an account and for the recovery of certain 
sums alleged to have been paid to the promoters 
of the company, having been examined under an 
. order obtained under s. 162 of the Companies’ Act, 
i 1882, applied thiough their counsel for costs 
i incurred on such examination • Beld^ that no 
I order as to such costs could be made. In the 
MATTER OP THE INDIAN COMPANIES’ ACT,®1882, 
AND IN THE MATTER OP T. F. BrOWN & COM- 
! PANY. 

I \L L R. 14 CalG. 219 

I 3. — Defendants — Separate defence whei^e de* 

1 fences are identical.] Where the obligees of a 
^ bond brought a suit against their joint obligors 
I the heirs of their surety, a purchaser from those 
I heirs of the property mortgaged in the money- 
I bond, and one D, in which suit they claimed to 
I recover the money due on the bond by the sale of 
I the property mortgaged therein, a 6} biswas 
I share in certain property, and also by the sale of 
I the propel ty mortgaged in the security bond : 
i Held, that one set of costs was enough for the 
heirs of S and the purchaser from them of the 
property mortgaged in the security bond, as their 
defences were identical, and that D\s costa should 
be calculated on the value of the biswas, the 
decree of the Court of the First Instance being* 
modified to this extent. Bhup Singh v. Zain-ul- 
Abdin, 

[I. L. R. 9 All 205 

4 . — Delays Cl el I Proeed ure Code, s. 31 5 — i? ni Ita - 
tio/i — Sale in execution set aside — Apylicationhy 
purchaser for refund of purchase-money — Aeerual 
of right to apply,] A suit by a judgment-debtor 
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COHTB-~contmwik 

(1) SPECIAL CASES— 

whose sir land had been sold in execution of a de- 
ciee, to have the sale declared void and illegal, 
on the ground that the sh' was incapable of sale, 
was decieed on appeal by the High Court on the 
18th June 1884 On the 11th June 1887, tbe pur- 
chaser at the sale applied, under s. 315 of the Civil 
Piocedure Code, for a refund of the purchase- 
money : Held that the light to apply accrued on 
the passing of the High Court’s decree, and the 
application was therefore not barred by limita- 
tion ; but that looking to the great delay theie 
had been on the part of the applicant, he should 
not be allowed any costs. Girdhari v. Sital 
Prasad, 

[I. L. R. 11 All. 372 


5. Error or mistake — Proceedings hiitmted 

through er7*or of GouHs ] On the 14th February 
1884, the High Court dismissed an application of 
the 22nd March 1883, by purdah- nasJwi lady, 
for leave to appeal iiifor^nd pauperis from a decree, 
dated the 16th September 1882, the application, 
after giving credit for 86 days spent in obtaining 
the necessary papers, being out of time by 73 days. 
On the 16th August 1884, an order was passed 
allowing an application which had been made for 
review of the previous order to stand over, pend- 
ing the decision of a connected case. On the 24th 
April 1885, the connected case having then been 
decided, the application for review was heard and 
dismissed. Nothing more was done by the appel- 
ant until the 18th June 1885, when, on her appli- 
cation, an order was passed by a single Judge al- 
lowing her, under s. 5 of the Limitation Act (XV 
of 1877) to file an appeal on full stamp paper, and 
she thereupon, having borrowed money on onerous 
conditions to defray the necessary institution-fees, 
presented her appeal, which was admitted provi- 
sionally by a single Judge : Held by Mahmood, J., 
that the ex-pai'te order of the 18th June, 1885, 
was one which the Civil Piocedure Code nowhere 
allowed and was ultra mres^ and that the Bench 
before which the appeal came for hearing was 
competent to determine whether the order admit- 
ting the appeal should stand or be set aside. Puheij 
Sakai V. Ganeshi Lai, I. L R. 1 All 34. referred to: 
Held, further, by Mahmood,J., that although hut 
for the erroneous order of the 18th June 1885, 
the appellant would neither have borrowed the 
money required to defray the institution-fees, 
nor preferred the appeal, and this was a circum- 
stance to be considered in the exercise of the dis- 
cretionary power conferred by s 220 of tbe Code, 
it could not be said that the error of a Court of 
Justice which leads a party^to initiate proceedings 
against another is sufficient to exonerate the 
losing party from paying the costs incurred by 
the opposite party, and that the appeal should 
therefore, he dismissed with costs. Husaini 
l^mAU ' o . Collector of Muzaffaenagae. 

[I. L. R. 9 All. 11 

The judges having differed on the question as to 
whether sufficient cause had or had not been 


COSTS— conthmed, 

(1) SPECIAL 

shown for the admission of the appeal after time? 
Tyrrell, J., holding that there was sufficient cause 
and Mahmood, J., that theie was not, an appeal was 
heard under the Letters Patent and the decision 
of Mahmood, J,, on that point was affirmed, and 
the appeal was eventually dismissed with costs. 
Husaini Begam Collbctoe of Muzaf- 
farnagar. 

[I. L. R 9 All. 655 


6, --- Gom'nmeiit — Application to sue in forma 
pauperis— Omission to make inquiry into paupeinsm 
— Giv%l Procedw'e Code^ ss, 409, 412.] A applied 
for leave to file a suit in forma pauperis against B, 
B resisted the application, on the ground that A 
was a minor. The Government pleader also resist- 
ed, on the ground that A was not a pauper. The 
Court without inquiring into pauperism reject- 
ed the application solely on the ground that A was 
a minor, and that he was notprop^ly represented by 
a nexfc friend or guardian. The Court ordered aU 
costs to be paid out of the minor’s estate. The 
minor died soon afterwards. The Collector then 
applied to the Court to attach certain property in 
B's hands which was alleged to form a part of 
the minor’s estate B objected, but the attach- 
ment was allowed : Held, on an application for 
revision of the order on which the order for costs 
against the minor’s estate was held to be illegal 
and ultra vires, that no inquiry having been made 
into A's pauperism, and no order passed such as is 
conte mplated lu ss. 409 or 412 of the Code, 
the Collector was not entitled to costs. Amichand 
Talakchand y. Collector of Sholapur. 

[I. L. R. 13 Bom. 234 

7. — Reference to High Coui't— Practice— Costs of 
reference to High Court — Small Cause Court 
{Presidency Towns) Act {Act XV of 1882), 
s. 69 — Ctoil Procedure Code {Act XIV of 1882), 
ss. 220, 617, 620 ] Under s 620 of the Civil Proce- 
dure Code the costs of arefeienceto the High 
Court cannot be 4ealt with separately, but must be 
dealt with when awarding the costs of the suit. 
They are, however, in the discretion of the Court, 
and need not necessarily follow the event of the 
suit. Nicol V , Mathoora Dass Dumani. 

[I. Ii. R 15 Calc. 507 


8. — Respoiident&^Successful prehmhiary okjee- 
tion to appeal — p 7 ^aetieej\ Where a preliminary 
objection was successfully taken to the hearing of 
an appeal, the High Court refused to follow the 
practice adopted in bankruptcy appeals in Eng- 
land by depriving the respondent of costs on the 
dismissal of the appeal, on the ground that the 
appellant had no previous notice of the prelimi- 
nary objection. Ex pai'te Biwoks, L. R. 13 Q, B. D. 
42, and Ex parte Mease, L. R. 14 Q. B. D. 123, 
referred to. Imtiaz Bang Latafatun-nissa. 

[I. L. R. 11 All. 328 


* 
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(1) SPECIAL CASES— 

9, — Yendoi' and P nr chaser ^Smt for damages 
for hr each of contract and refund of earnest- 
money — Omission to tender.'] In a suit for damages 
for breacli of a contract to sell immoveable property 
and for refund of the earnest-money paid to the 
plaintiff by the defendant ia which the plaintiff 
obtained a decree for the earnest-money : Held, 
that as the defendant had not paid the earnest- 
money into Court, nor formally tendered it, she 
must pay the costs of the suit. Pitambes Sun- 
DABJI V, OASSIBAI. 

[I. L. 11 Bom. 272 

(2) COSTS OUT OP ESTATE. 

10. — Will, Construction of — Difficulty of con- 
struction caused hy testator,’] In a suit for the con- 
struction of a will * Held, that the difficulty of 
construction having been caused by the testator 
himself, and in regard to the circumstances and 
position of the parties, costs should come out of 
the estate. Istdar Kunwar v. Jaipal Kunwar. 

[1. Ii. R. 15 Calc. 725 
[L. R. 15 I. A. 127 

COUNSEL 

1. — Advocate-— Priciiege,] An advocate in India 
cannot be proceeded against civilly or criminally 
for words uttered in his office as advocate. Sul- 
livan V, Norton. 

[1. L. R. 10 Had. 28 

2. — Hearing of argument on preliminary issue.] 
Two counsel for the same party may be heard on 
argument of a preliminary issue. Fatmabai v. 
Aishabai. 

fl. L. R. 12 Bom. 454 

COURT.” 

See Evidence Act, 1872, s. 57. 

fl. Ii. 14 Calc. 176 

1 — Criminal Procedure Code, s, 195 — Registra- 
tion Act, s, 41 — Sanction of Siih-Reg istrar — Condi- 
tion precedent totrial for forgery of will registered.] 

A Sub-Eegistrar acting under s. 41 of the Regis- , 
tration Act, 1 877, is a “ Court ” within the meaning ' 
of s. 195 of the Code of Criminal Procedure. • 
In re Venkatachala. 

[I. L. R. 10 Had. 154 

2. — Criminal Procedure Code, s. l^o—Saiictum 
to prosecute — Registration Act {111 qf 1877),^. 34 
— Forged document registered hy Suh-Regtstrar.] 

A Sub-Eegistrar acting under s. 34 of the Registra- 
tion Act, 1877, is not a ‘‘ Court ” within the mean- 
ing of s. 1 95 of the Code of Criminal Procedure. 
Queen-Empress i\ Subba. 

[I. L.R. 11 Had. 3 


« COURT ^'-concluded, 

Z,— Criminal Procedure Code,s. 195 — Suh-Regis- 
trar — Sanction to prosecute, ] A Sub-Registrar under 
the Registration Act 1877 is not a Judge, and 
therefore not a *• Court ” within the meaning of 
s, 196 of the Criminal Procedure Code The ru- 
ling in In re 'Venkatachala, I L. R. 10 Mad. 154, 
dissented fiom. Queen-Empress ?•. Tulja. 

[I. L. R. 12 Bom. 86 

COURT FEES» ACT (YII OF 1870), 

See Civil Procedure Code, 1882, s. 316. 

[I. L. R 13 Bom. 670 

See Sale in Execution op Decree- 
Purchasers, Title op— Certi- 
ficates OP Sale, 

[I. L. R. 13 Bom. 670 

See Valuation of Suit— Suits. 

[I. L. R. 11 Bom. 691 

, s. 6. 

See Civil Procedure Code, 1 882 
s. 316. 

[I, L R 13 Bom. 670 

See Sale in Execution op Decree- 
Purchasers, Title op— Certifi- 
cates OF Sale. 

(i. L. R 13 Bom 670 
See Valuation op Suit — Appeals. 

[I. L. R, 10 Mad. 187 

— Written statement— Set-off— Civil Procedure 
Code {Act XIV of 1882), 111 216.] A 

written statement containing a claim of set-off 
is chargeable with the court- fee which would be 
payable on a plaint of that nature. Bai Shri 
Majirajbai V, Naeotam Haegovan. 

[I. L. R. 13 Bom. 672 

1. — s. 7, cl. 5 — Stamp Construction and appli- 
cability of the proviso — Valuation of suits for land 
in a tahiJcdari village — TaluMaVs jama—Remis- 
! Sion.] P^r West and Nanabhai, JJ. — The proviso 
I to art. 6 of s. 7 of the Court Fees’ Act 
(YII of 1870) "was clearly intended to provide a 
standard of valuation in the Bombay ^residency 
not only for the comparatively rare case of land 
forming part, but not a definite share, of an estate 
paying revenue to Government, but for ail cases 
of suits for land. The theory being that all land 
is primarily liable to be rated or taxed for che 
i public revenue, any sum not levied according to 
I the appraisement made in order to show the 
proper amount of the land-tax may be regarded 
as a remission. In the case of a taluMari village 
the proprietor of which had, under a settlement 
with Government for a period of twenty-two 
years agreed to pay a fixed annual gama or lump 
assessment, instead of the full survey assessment 
for the whole village . Held, by a majority of 
the Full Bench, that the difference in amount 
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COURT PEES’ ACT (VII OP ISW), S 7, 

cl. 5 — eontmied, 

between the ^ama and tbe full survey assessment 
was a remission, and therefore a suit for pos- 
session of lands in this villag-c was to be valued 
according- to cl 3 of the pioviso to ait. 5 of 
s. 7 of the Couit Fees’ Act (VII of 1870.) 
Per Birdwood, J. : — The remission contemplated 
by cl. (3) of the proviso is an express le- 
mission, and not a mere difference in amount 
between the actual assessment payable by a 
taluMar and the survey assessment.” The three 
clauses of the proviso seem to apply only to lands 
which have been subjected to a survey settle- 
ment as ordinarily understood and legally pro- 
vided for in the Bombay Presidency the first 
clause being applicable to lands settled for a 
period not exceeding thirty years, the second to 
lands settled for a longer peiiod or peimauently, 
and the third to %nmh lands on which the whole 
or a part of the survey assessment has been ex- 
pressly remitted. The taluMars are not inani'- 
dars. They aie land-holdeis liable to pay a land- 
tax, but not under a survey settlement, such as 
is applicable to lands for which provision seems 
to have been specially made m the proviso to 
art. 6 of s. 7 of the Court Fees’ Act. No 
part of the pioviso therefore applies to a suit 
for the possession of lands in s^taluMari village. 
Such a suit should be valued according to 
cl, (d) of art. 5 of s. 7 of the Court Fees’ Act. Ala 
Chela v, Oohadbhai Thakersi 

[I. L B. U Bom. 541 

BAVAJI M0HA1?JI PUNJABHAI HANTJBHAI. 

[I. L. B. 11 Bom. 550 note 

2,-^s. cl. 5 {c) (e)^Paramha in Malabar, 
Valuation of suit for ^ On its, appearing that a 
paramba in Malabar is not subject to land tax, 
but that a tax is levied on trees of certain kinds 
which may giow on it : Held, that a paramba 
must be regarded for the purposes of the Comt 
Fees’ Act as a garden or as land which pays no 
revenue, according to the chcumstances of each 
case. Audathodan Moibih v, Pollambath 
Mamally, 

[I. L. B 12 Mad. 301 

S. 11 and S. V7 .--^Execution of part of decree-^ 
Payment of full amount of Court Fees not neces^ 
sary for such part executmi—^Comtruetion of 
Act, "I The plaintiff sued the defendant to le- 
cover possession of a house and for mesne profits. 
In the same suit he also claimed certain account 
books and documents from the defendant. In 
paying court-fees he estimated the mesne pio- 
fits at Ks. 151, and paid in that amount. He 
obtained a decree, and the amount of mesne 
profits awarded to him was Rs. 3,349-13-3. The 
decree further directed that possession of the 
house should be given to him, and that the books 
and documents should be banded over to Mm. 
H© now applied for^ execution of that part of 
rhe decree which directed the delivery of the 


COURT FEES’ ACT (VII OF 1870), s. 11 
and s 17 — contmned. 

house and of the account books and other docu- 
ments, The defendant contended that, under 
s. 11 of the Court Fees’ Act VII of 1870, the 
plaintiff was not entitled to execution of any 
pait of the decree until he paid the proper court- 
fees on the sum awarded as mesne piofits, ns,, 
Rs 3,349-13-3 : Relit, that the plaintiff might 
obtain execution of that part of the decree which 
ordered delivery of the house and books and 
documents without paying the fees payable on the 
amount awarded for mesne profits S. 11 
and s. 17 of the Court Fees’ Act VII of 1870 
ought to be similarly constiued ; and the lan- 
guage of the latter section, which deals with 
multifarious suits, shows that for the purposes 
of the stamp revenue such suits aie deemed to 
be a collection of distinct suits relating to the 
several causes of action combined in them. In 
applying s. 11 to such suits, in order to give a 
harmonious construction to the Act as a whole, 
the teim “ suit ” in that section should be con- 
strued as confined to that p«;rt of the suit in 
question which related to mesne profits. Ful- 
CHAND Bai Ichha. 

[I. L. B. 12 Bom. 98 

, s 12. 

See Appeal—Becrbes. 

[I. L. B. 11 All. 91 

See Valuation of Suit— Suits. 

[I. L. B. 12 Mad. 223 

, s. 17. 

See s. 11. 

[I. L. B. 12 Bom 98 

B. 17, --Suit on Hundis — Distinct causes of 
action-— Distinct subjects, ”] In a suit upon 
three different liundis executed on the same date 
by one of the defendants in favour of the other 
three defendants and by them assigned to the 
plaintiff, and not paid on maturity : Meld that 
each limidi afforded a separate cause of action, 
that the suit embraced thiee separate and distinct 
subjects, and that the memorandum of appeal 
by the first defendant was chargeable with the 
aggregate amount of the court-fees to which the 
memoranda of appeal in suits embiacmg separate- 
ly each of such subjects would be liable under the 
Court Fees’ Act, Parshotam Lal v, Laohman 
Das, 

[I. L. B. 9 All. 252 

-•; , soli. 1, art. 5,— payable on applica- 

tion to review appellate decree under Letters 
Patent, ,s. 10.] For the purpose of ascertaining 
the court-fee to be paid under sch. i , art. 5 of the 
Court Fees’ Act (VII of 1870) upon an application 
to review an appellate decree, the fee to be con- 
sidered is the fee leviable on the memoiandum of 
the appeal in which the decree sought to be 
reviewed was passed, and not the fee which was 
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COURT FEES’ ACT (VII OF 1870), s. 17- | 

coiititiued I 

leviable on tbe plaint, nor — where the decree , 
sought to be reviewed was passed on appeal under 
s. 10 of the Letters Patent from an appellate judg- , 
ment of a Division Bench —the fee which was ; 
leviable on the memoiacdum of the apperl befoie ; 
such Bench. HusAiisi Bjcgam i. Colletor of | 

Muzaffaexagae. * ; 

[I. L. R. 11 All 176 I 

j sch I, art 8. — Stamj) Act, 1879. sch 1 ' 

art, 1 — Coj)ie'^ of oi'iginals returned to the patty ' 
— LiaJjdity of such copies to stamp-duty'] In the 
couise of a suit the plaintiff put in evidence ceitain 
entiles from his day-books and ledger. The books 
had been produced in Court, and had been returned 
to the plaintiff, as usual, on his furnishing copies 
of the said entires The Suboidinate Judge feel- 
ing doubt as to whether such copies should be , 
furnished on stamped paper, referred the question ' 
to the High Couit Held that the oiiginal en- 
tries not having been in the handwriting of the 
debtor, weie not liat>le to stamp duty under sch. 

I, art. i of the Stamp Act I of IbTO, and that. , 
therefoie, the copies of them w’eie not chargeable 
with any court fees under sch. I, art 8 to the 
Couit Fees’ Act VII of 1870. Harichand r. JivisA 
StJBHANA ; 

n L. B. 11 Bom 526 i 

, sell. II, art. ^.Security loud for cods j 

of appeal — Act I of 1879, sch, 13] Held i 

by the Full Bench that where a bond is given , 
under the orders of a Court as security by one | 
party for the costs of another, it is subject to i 
two duties — («) an ad valorem stamp under the I 
Stamp Act, ait. 13. sch. i, (7>) a court-fee of eight i 
annas under the Court Fees* Act, art. 6, sch, ii. | 
Kijlwanta r Mahabi Prasad. i 

[I L. B. 10 All. 16 i 

J sell II, art. 17, els. (i) and (ii). 

See Valuation of Suit-Suits. 

fl.L B. 11 All. 365 

% 

, sch. II, art. 17, els. (i) and (iii). 

See Valuation of Suits-Suits. 

[I. L B. 10 Mad. 187 
[I, L B 12 Mad. 223 

, sch. II, art. 17, cl (vi). 

See Valuation of Suit— Suits. 

[I. L. B. 11 Mad. 148, 149 note, 266 

OOUBT OF WABDS ACT (BEBG-AL ACT ! 
IX OF 1879.) 

S. 55. — Bengal Act III of 1881, s. 7 — Suit on 
helialf of ivard ly manager imthout sanction of 
the Court of Wards, Efect of— Sanction after 
appeal, Effect ()/.] In the absence of some order 
by the Court of Wards authorising the biinging 


OOUBT OF WABDS ACT (BEMOAL ACT 
IX OF 1879), s 55- continued, 

of a suit, a suit instituted by a manager on be- 
half of a ward must be dismissed. A suit was 
instituted in the Court of the First Subordinate 
Judge of Dacca on behalf of a ward by his man- 
ager without the order or sanction of the Court 
of Wards, and proceeded to Judgment without 
any such order or sanction. The suit was par- 
tially deeieed ; and the manager appealed to the 
District Judge for that portion of the claim 
which had been dismissed by the Court of First 
Instance. At the hearing of the appeal, an appli- 
cation was filed on behalf of the appellant, accom- 
panied by a letter giving sanction to the institu- 
tion of the suit, the appeal and other proceedings 
connected therewith, with retrospective effect 
from the date of its institution. The Judge dis- 
missed the suit. The plaintiff appealed to the 
High Couit • Held, having regard to s. 55 of the 
Couit of Wards Act. 1879, as amended by s. 7 of 
Bengal Act III of 1881, the low^er Appellate 
Couit was light in dismissing the suit — Held, also 
that the sanction given after appeal did not have 
a letiospective effect. Dinesh Oh under Rot r. 
Golam Mostapha Dinesh Chunder Roy r. 
Fahamidunnessa Begam. Dinesh Chunder 
Roy i. Nisei Kant Gungopadhya. 

[I. L. B. 16 Calc. 89 

COVENANT. 

See Registrar of High Court, Author- 
ity OF. 

[I.L. B.16 Calc. 330 

— Covenant vininlng loith the land — Mallliana-^ 
Heritable charge— Sint for arrears of malilmm 
allowance — Bond fide transferee iiithout 7iotice 
— Tranfer of Property Act (IV of 1882), s, 3.] 
S sold a share in immoveable property to H 
by a registered deed of sale which contained 
the following provisions : The said vendee 
is at libeity either to retain possession himself or 
to sell it to some one else • and he is to pay Rs. 25 
of the Queen’s coin to me annually (as mail- 
liana), which he has agreed to pay.” 31 mort- 
gaged the property to B, who obtained possession 
and, after the mortgage, the annual payments 
provided for by the deed of sale ceased. The le- 
presentatives of the vendor sued 3J and B to re- 
cover arrears of maliJiana • Held without express- 
ing any opinion as to whether registiation of the 
deed of sale operated as notice to all the world, 
or whether notice of the terms of the deed was 
necessary to bind B, and assuming B to have had 
no such notice in fact, that if he had searched 
the register he would have ascertained those 
terms, and if he did not search the register he 
must have wilfully abstained from so doing, or 
was guilty of gross negligence in not so doing ; 

1 that in either ease he could not be treated as a 
! bond fide mortgagee without notice ; and that, 
being m receipt of the profits of the pioperty, he 
j was liable for the annual payment of the 
: Rs, 25 from the date when he took possession as 
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concluded, 

mortgagee Agra BanJi v. Barry, L. R. 7 H. D. 
136, and Bllcher v. Bmolins, L. R 7 Ch. App, 269, 
distingnisbed, AhatU Began v. Am Ran, I. L. II 
2 All. 162, referred to. The definition of the woid 
“notice” in s. 3 of the Transfer of Propeity j 
Act (IV of 1882), correctly codifies the law as to | 
notice which existed prior to the passing of the 
Act. Ohuraman V. Balli. 

[I, L. R 9 Ail. 591 I 

CRIMINAL BREACH OP TRUST. 

See JUBiSDiCTiOK OF CEiMijrAL Court — 
Offences Committed only Part- 
ly IN ONE District— Criminal 
Breach op Trust. 

[I. L R. 13 Bom. 147 

Criminal Breach of Trust — Renal Code, s. 405.] i 
Where a complaint only amounted to a statement 
that the accused had, in consequence of certain 
arrangements made with the complainant’s fathei 
received certain moneys and had refused to render 
accounts, hut contained no allegation that he had 
in fact realised and dishonestly misappropriated 
any particular sum, and obviously was made for 
the purpose of foicing him to render accounts • 
Bold, that the Magistrate was right in dismissing 
it since the facts alleged did not constitute ciim- 
nal breach of trust. Queen-Empress Murphy. 

[I. L. R. 9 All. 666 

CRIMINAL INTIMIDATION. 

Renal Code(^Act XLV of I860,) ss, 603, .507, 

hl\-—Attemi}t to commit ofence,] The accused 
sent a fabricated petition to the Revenue Commis- 
sioner, JO , containing a threat, that if a oeitain 
Forest Officer w^eie not removed elsewhere, he 
would he killed. The accused was charged with 
the offence of criminal intimidation under s. 607 
of the Penal Code (XLV of 1860). The Ses- 
sions Judge found that the Commissioner had 
neither official nor person«al interest in the Forest 
Officer. He therefore acquitted the accused of 
the offence of ciiminal intimidation, hut con- 
victed him of an attempt to commit the offence 
punishable under s. 607,^ and sentenced him 
to four months’ simple impiisonment : Bold, 
reversing the conviction and sentence, that as the 
person to whom the petition was addressed, was 
not interested in the person threatened, the act 
intended and done by the accused did not amount 
to the offence of criminal intimidation within the 
meaning of s 503 of the Penal Code Rer 
West, J. The offence of criminal intimida- 
tion, as defined, seems to require both a person to 
he threatened and another in whom he is specially 
interested. Then there must be the intent to 
cause alarm to the former by a threat to him 
of injury to the latter. The intent itself might 
he complete, though it could not be effected. But 
the existence of the interest seems essential to 
the offence, as also and equally to the attempt at 
the offence, since otherwise the attempt would be 
to do something not constituting an offence.” 


CRIMINAL INTIMIDATION-co;izJ^;iw5^, 

Rer Birdwood, J. * — “ No criminal liability can 
be incurred, under the Penal Code, by an attempt 
to do an act, which, if done, would not be an 
offence against the Code In the present case, 
theiefoie, if the accused was not guilty of com- 
mitting ciiminal intimidation, because the act 
intended and done by him lacked an ingredient 
of that offence, he could not be guilty of an 
attempt at that offence ” Queen- Empress t , 
Mangesh Jivaji. 

[I. L R. 11 Bom. 376 

2 — Penal Code, Act XLV of 18601, 503.] 

The thieat referred to in s. 503 of the Penal Code 
must be a threat communicated, or utteied with 
the intention of its being communicated, to the 
person, threatened for the purpose of influencing 
his mind. GuNaA Chundeb Sen r. Goue Ohun- 
DER BANIKYA. 

LI. L. R. 16 Calc. 671 

CRIMINAL MISAPPROPRIATION. 

See Theft. 

[I. L. R. 15 Calc. 388 

1, — Renal Code, ss, 403 429 — Bull dedicated to 
an idol. 1 A bull dedicated to an idol and allowed 
to roam at laige is not fera bestia, and theiefoie 
res nullius, but pruad facie, the trustee of the 
temple wheie the idol is worshipped, has the 
righfcs and liabilities attaching to its owneiship. 

Such an animal can theiefoie be the subject of 
theft or ciiminal misappiopiiation. Queen-Em- 
PRESS 1 ) NaLLA 

[I. L. R. 11 Mad. 145 

2 — Renal Code, s, 403 — Intention, Proof of] R ^ 
was a Government servant, whose duty it was to 
receive ceitam monies and to pay them into the 
treasury on receipt. He admitted that he had 
retained two sums of money m his possession for 
seveial months, when feaiing detection, he paid 
them into the treasury making a false entry at 
the time in his books with a view to avert suspi- 
cion. His explanation as to his leason for le tam- 
ing the money was not credited by the Magistrate 
who convicted h?m of criminal inisappropiiation 
under s. 403 of the Penal Code . Beld that the 
conviction was right. Queen-Bmpbess y. Rama- 

KEISHNA. 

[I. L. R. 12 Mad. 49 
CRIMINAL PROOEEDING-S. 

1 — Irregularity in Criminal Trial — Improper 
Joinder of Charges — Criminal R/ocedure Code 
1882, s, 637.] Semble {per Petheram, C, J.)— That 
if a man were tried for four specific offences of the 
same kind at one trial, such a piocedure would 
not be merely an irxegularity which could be 
cured by a. 537 of the Code, but a defect in the 
trial which would render the whole trial in- 
operative, unless possibly it could be cured by 
some subsequent proceeding by striking out some 
poition of the charge. In the matter of 
I Luchminarain, 

1 [I. L. R. 14 Calc. 128 


( 225 ) 


DIGEST OF CASES. 


( 226 ) 


OEIMINAL PROCEEDINGS --‘Contimied, 

2. — Irregularity Crmbial Trial — Uioting^ 

Counter Charges of —Cross eases taken together — 
Criminal Proeeclnre Code, Act X of 1882, $. 537 
‘^Irregularity igrejudlcing the accused — Failure 
of justice 11 A Magistrate, there being counter 
charges of rioting and assault before him, took up 
and tried one of such casesr and having heard the 
evidence for the prosecution called on the counter 
case, and in this latter case es:amined as witnesses 
some of the accused in the first case, eventually 
convicting the accused in the first case : Meld 
that such a procedure constituted a grave irregu- 
larity, but that, under the circumstances of the 
particular case, the irregularity was cured by 
s. 537 of the Criminal Procedure Code. Bachu 
Mullah ?; Sia Eam Singh 

[I. L. R. 14 Calc. 358 

Q,— Criminal Procedure Code {Act X of 1882), 
SB. 233, 234, 537 — Separate charges for distinct 
offences.1 Five persons were charged with hav- 
ing committed thc^ offence of rioting on the 5th 
December ; four out of those persons, and one 
F, were charged with having committed the 
offence of criminal trespass on the 9th December. 
These two cases were taken up and tried together 
in one tiial, and were decided by one judgment . 
Meld that the trial was illegal, and the defect 
was not cured by s. 637 of the Criminal Proce- 
dure Code. In the matter of the Petition op 
Chandi Singh. Queen-Empress t, Ohandi 
Singh. 

[I. L. R. 14 Calc. 395 

4. — Criminal Procedure Code, ss 107, 112, 117, 
118, 239, 537 — foint inquiry — Opposing factions 
dealt with in 07ie proceeding .1 Upon general prin- 
ciples, every person is entitled, in the absence of 
exceptional authority conferred by the law to the 
contrary effect, when required by the judiciary 
either to forfeit his liberty or to have his liberty 
qualified, to insist that his case shall be tried 
separately from the cases of other persons similar- 
ly circumstanced Where an order has been 
passed nnder s 107 of the Criminal Procedure 
Code requiring more persons thaff one to show 
canse why they should not severally furnish secu- 
rity for keeping the peace, the provisions of 
s. 239 read with s. 117 are applicable, subject to 
such modifications as the latter section indicates, 
and to such procedure as the exigencies^ of each 
individual case may render advisable in tbe in- 
terests of justice, A joint inquiry in tbe case of 
such persons is therefore not ipso facto illegal ; 
and even in cases where one and the same pro- 
ceeding taken by the Magistrate under ss. 107, 
112 , 117 , and 118 improperly deals with more per- 
sons than one, the matter must be considered 
upon the individual merits of the particular case, 
and would at most amount to an irregularity 
wMoh, according to the particular circumstances, 
might or might not be covered by the provisions 
of s. 537, Queen~Emp7*e8s v. Xathu, I. L E 6 All. 
214, and Empress v. Batnh, Weekly Notes All, 1884, 
p, 64, lef erred to. Where, according to the 

W., D, 


CRIMINAL PROOEEDINGS-c^?;ih*?2W6’^. 

nature of the information received by the Magis- 
trate, there were two opposing parties inclmed 
to commit a breach of the peace : Meld, applying 
by analogy the principles relating to the trial of 
members of opposing factions engaged in a riot, 
that the Magistrate acted irregularly in taking 
steps against both parties jointly, and in holding 
the inquiry in a single proceeding. Such procedure 
is not ipso facto null and void, but only where 
the accused have been prejudiced by ic. Fnipress 
V. Lochan, Weekly Notes, All, 1881, p. 98, and 
Mossed n Buksh v. The Ejnjyi'ess, I. L. R. 6 Calc. 96, 
referred to. Queen-Empress u. Abdul Kadir, 

[I. L. B. 9 All. 452 

5. — Irregularity— Fvidenee given at pi'eviouB 
trial treated as exanunatwn-in-chief — Criminal 
Procedure Code, ss. 353, 537 — Evidence Act I of 
1872. s. 167.] At the trial of a party of Hindus for 
rioting, the Magistrate, instead of examining the 
witnesses for the prosecution, caused to be pro- 
duced copies of the examination-in-chief of the 
same witnesses which had been recorded at a 
previous trial of a party of Muhammadans, who 
were opposed to the Hindus in the same riot. 
These copies were read out to the witnesses, who 
were then cross-examined by the prisoners, and 
no objection to this procedure was taken on the 
prisoners’ behalf. The accused were convicted : 
Meld that although the procedure adopted by the 
Magistrate W'as irregular, the irregularity was 
cured by tbe provisions of s. 537 of the Criminal 
Procedure Code, and of s. 167 of the Evidence Act 
(I of 1872), as it was not shown that there had 
been any failure of justice or that the accused 
had been substantially prejudiced, and as the 
matters elicited in cross-examination were suffi- 
cient "CO sustain the conviction. Queen-Empress 
i\ Nand Ram. 

[I.L.B.9 AH 609 

0, — Criminal Procedure Code, s, 203 — Fxam- 
tning'" — Written complaint attested hy complain- 
ant on oath—lr7'€gularlty — Criminal Procedure 
Code, s. 537.] Where a deposition in the shape 
of a complaint is made orally or in writing and 
f is sworn to, tbe requirements of s. 203 of the 
I Criminal Procedure Cod<^ in regard to the exami- 
' nation of the complaint, are sufficiently satis- 
I fied : Meld, therefore, where a Magistrate dismissed 
1 a complaint of criminal breach of trust without 
examining tbe complainant on oatb, but after the 
1 complainant had sworn to the truth of the^ matters 
i alleged in the complaint, that the provisions of 
B. 203 had been sufficiently complied with, and, 
if not, that the irregularity was covered by the 
terms of s. 537. Queen-Empress i\ Murphy. 

; ILL. R. 9 AIL 666 

I 

! .—Grimliial Procedure Code, ss. 535 a7id 537— 

! Joint tidal for separate offences— Iri^egular proce- 
i dure:\ A Magistrate tried A for theft and B and 
I C for rescuing A from lawful custody, and con- 
1 victed *4, B, and C in one trial. A appealed, and 
' B and 0 appealed separately, No objection was 
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taken in tiie petitions of appeal to the procedure 
of the Magistrate : Eeld^ on levision, that the 
convictions might stand. Queen- Empress r, 
Kutti. 

[I. L. R. 11 Mad. 441 

8. — Ofiminal Procedure Code, $$, 4, 630, mid 
537 — Third-class Magistrate tahing eogmzance of 
ease on receipt of a yadast from a Revenue Officer 
and eomicting accused without eseannnmg com- 
plainant ] A Eevenne Officer sent a yadast to a ; 
third-class Magistrate, charging a certain person | 
with having disobeyed a summons issued by the 
Eevenue Officer. The third-class Magistrate there- 
upon tried and convicted the accused under s. 17 i 
of the Penal Code. The district Magistrate 
referred the case on the ground that the convic- 
tion was bad under s, 630 (Ji) of the Code of 
Criminal Procedure : Meld, that as the yadast 
amounted to a complaint within the meaning of 
s. 4, although the complainant was not examined ; 
on oath as required by s. 200, the conviction was 
not illegal. Queen-Empress v. Monu. 

[I. L. R. 11 Mad. 443 

^.—Criminal Procedure Code, ss. 289, 637 — “ No 
emdence''' — Acguittal of accused without tailing 
opinions of assessoi^s.l The words “ there is no 
evidence ” in s. 289 of the Code of Criminal Proce- 
dure, 1882, cannot be extended to mean no satis- 
factory, trustworthy or conclusive evidence ; but 
the third paragraph of the section means that if 
at a certain stage of a sessions trial the Court 
is satisfied that there is not on the record any 
evidence which, even if it were prefectly true, 
would amount to legal proof of the offence 
charged, then the Court has power, without con- 
sulting the assessors, to record a finding of not 
guilty. But if a Court acts only because it 
considers the evidence for the prosecution un- 
satisfactory, untrustworthy, or inconclusive, it 
acts without jurisdiction, and its order discharg- 
ing the accused is illegal. Even if not illegal 
for want of jurisdiction, such action is a serious 
irregularity, which may, or perhaps must, have 
caused a failure of justice within the meaning 
of s, 637 of the Code of Criminal Procedure. 
In the matter of the Petition of Narain Das, 
L L. R. 1 All. 610, referred to. Queen-Empress 
Vu Munna Ball. 

[I. L.R,10A11.414 

10. — Code of Criminal Procedure, ss 234 and 
637 — Ohtaining a minor for prostitution — Penal 
Codet ss. 372,873-— Misjoinder of charges— -Immate- 
rial irregularity A woman, being a member of 
the dancing girl caste, obtained possession of a 
minor girl and employed her for the purpose of 
prostitution ; she subsequently obtained in adop- 
tion another minor girl from her parents, who 
belonged to the same caste. She and the parents 
of the second girl were charged together under 
ss. S72, 37S of the Penal Code. The charges 
related to both girls: Meld, (1) that the two 
charges should not have been tried together, but 
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the irregularity committed in so trying them had 
caused no failme of justice ; (2) that ss. 372, 373 
of the Penal Code may be applicable in a case 
where the minor concerned is a member of the 
dancing girl caste. Per Muttusami Ayyar, J.— It 
would be no offence if the intention was that the 
gill should be brought ap as a daughter, and that 
when she attains her age she should be allowed 
to select either to marry or follow the profes- 
sion of her prostitute mother. Queen-Empress % 
Eamanna. 

Cl. L. R. 12 Mad. 273 

11. — Contempt of Court — Postponement of final 
order — Irregular Procedure^ Where a Magistrate 
in whose piesence contempt was committed, took 
cognizance of the offence immediately, but, in 
order to give the accused an opportunity of show- 
ing cause, postponed his final order for some days ; 
Meld that such action, though it might be irre- 
gular, was not illegal, and as the accused had 
not been in any way prejudice^!, was covered by 
s. 537 of the Criminal Procedure Code. Queen- 
Empress V. Paiambar Bakhsh. 

[I. L. R. 11 All. 361 

11. — Criminal Procedure Code, 1882, s 630, cl, 
(p) — Offence originally eognizaUe hy a second 
class Magistrate sulsequently non-eognizalle ly 
reason of an aggravating circumstance —Duty of 
inferior Court The accused were charged be- 
fore a Magistrate of the second class with 
causing grievous hurt as members of an un- 
lawful assembly under ss. 149 and 325 of the 
Indian Penal Code The evidence showed that 
one of the accused had used an axe in caus- 
ing the hurt, The Magistrate apparently ignored 
this fact, and he convicted the accused under 
s 326 of the Code. The accused appealed, 
The District Magistrate who heard one appeal, 
and the first class Magistrate who heard the rest 
of the appeals, were both of opinion that the 
offence committed by the accused was one of 
causing grievous hurt with a dangerous weapon 
within the meaning of s. 326 of the Penal 
Code, and as suSh beyond the jurisdiction of the 
second class Magistrate. But they did not think 
it proper under the circumstances of the case to 
quash the convictions. The Sessions Judge on 
examining the record of the case was of opinion 
that as the offence committed by the accused was 
not cognizable by the trying Magistrate, his 
proceedings were void al initio under s. 539 
of the Criminal Procedure Code. He therefore 
referred the case to the High Court, and recom- 
mended that the convictions under s. 326 should 
be set aside : Meld, that the proceedings before 
the second class Magistrate were not void ab 
initio, as he had jurisdiction to try the accused 
for offences punishable under ss. 149 and 326 
of the Indian Penal Code with which they were 
originally charged : Meld, also, that though it was 
the duty of the trying Magistrate, when the evi- 
dence disclosed a circumstance of aggrava»tion,such 
as the use of a dangerous weapon, which made the 
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offence cognizable by a bigber Conrfe to adopt 
the proper procedure to send tbe case to tbe bigber 
Court, still it was not necessary to qnasb tbe pro- 
ceedings, as tbe accused were notin any way pre- 
judiced, and tbe sentences were not inadequate. 
Queen -Empress t\ Gundya. 

[I. L. R« 13 Boxn. 502 

CRIMINAL PROCEDURE CODE (Act X 

of 1882.) 

— — , s. 4. 

See Complaint-Institution op Com- 
plaint AND Necessary Preli- 
minaries. 

[L L. R. 11 Mad. 443 

See Jurisdiction op Criminal Court 
—European British Subjects. 

[I. L. i.. 12 Bom. 661 

, 3 33- * 

See Sentence — Imprisonment— Impri- 
sonment IN Default of Fine. 

[I. L. R. 10 Mad. 165, 166 note 

, g. 35. 

See Sentence — Cumulative Sen- 
TENCES, 

[I. L. R. 10 All. 146 
[I. L. R. 16 Calc. 442 
£I.L.R. 11 All. 393 

See Sentence— Imprisonment— Impri- 
sonment genbraily. 

[I. L. R. 10 All. 58 

, s. 45. 

See Information of Commission of 
Offence. 

[I. L. R. 12 Mad. 92 

■» 

— Duty to report mdde^i death — Owner of 
home distingunhed from owmr of land.'] Under 
s. 45 of tbe Code of Criminal Procedure, every 
owner or occupier of land is bound to report tbe 
occurrence tbereon of any sudden death. Tbe 
bead of a Nayar family was convicted and fined 
under s. 176 of tbe Penal Code for not reporting 
a sudden death in tbe family bouse : Meldf for- 
lowing former decisions of tbe Court, that tbe 
conviction was illegal, because s. 45 of the Code 
of Criminal Proc^ure does not apply to tbe 
owner of a bouse. Queen-Empress v. Achutha. 

12 Mad. 92 

fi. T. R, 

, a 54. 

See Wrongful Eestraint. 

[I L. R. 12 Bom, 877 


CRIMINAL PROCEDURE CODE-i?o?3^^ff. 

, s. 69. 

See Escape prom Custody. 

[I.L.R11 Mad. 441, 480 

, ss. 94—99. 

See Inspection op Documents— Crim- 
inal Cases. 

£1. L. R. 15 Gale. 109 

, s. 108. 

See Recognizance to keep Peace- 
Magistrate WITH Powers of 
Appellate Court. 

[I. L. B. 16 Gale. 779 

, s. 107. 

See Criminal Proceedings. 

£1. L. E. 9 All. 462 

See Cases under Recognizance to 
KEEP the Peace. 

See Security for Good Behaviour, 

[I. L. R. 9 AH. 452 

, S.112. 

See Criminal Proceedings. 

[LL.B. 9An.462 

See Security fob Good Behaviour. 

£1. L. R. 9 All, 642 

, sa 117, 118. 

See Criminal Proceedings. 

[I. L. R. 9 All. 452 

See Recognizance to keep Peace- 
Likelihood op Breach of Peace 
AND Evidence. 

[I. L.R,9A1I. 462 

See Security for Good Behaviour. 

fl. L. B. 9 All, 452 

, a 133. 

See Jurisdiction of Civil Court- 
Magistrate’s Orders, Inter- 
ference with. 

(I. L, R. 14 Calc. 60 

Cases under Nuisance— Under. 
Criminal Procedure Code, 

■, s. 137. 

See Declaratory Decree, Suit Fob- 
Declaration of Title. 

CI.L.R. 15 Calc. 460 

See Jurisdiction of Civil Court- 
Magistrate’s Orders, Inter- 
ference WITH. 

[I. L.B» 15CaIo. 460 
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CRIMINAL PROCEDURE CODE, s. 137- 

concluded. 

See Nuisance-Under Criminal Pro- 
cedure Code 

[I. L. R, 11 Bom. 375 

, s. 144 

See Oases under Nuisance— Under 
Criminal Procedure Code. 

See Superintendence op High Court— 
—Charter Act, s 15 — Criminal 
Cases. 

[I.L. R. 16 Calc. 80 

, a 146. 

See Cases under Possession, Order 
of Criminal Court as to. 

, s. 147 

See Cases under Possession, Order 
OP Criminal Court as to— Dis- 
putes AS TO right OP Way, &c 

, S. 155. 

See Magistrate, Jurisdiction op — 
Powers op Magistrate. 

[I. L. R. 12 Bom. 161 

, S.161. 

See E vidence— Crimin a lC ases— State • 
ments to Police-oppioers. 

[I. L R. 11 Bom 659 
[I. L. R. 16 Calc. 610, 612 note 

See False Evidence— Contradictory 
Statements. 

[I. L. R. 16 Calc. 349 

See Sanction to Prosecution— Where 
Sanction is necessary. 

[I. L. R. 11 Bom. 669 

, s. 162. 

See Evidence — Criminal Cases — 
Statements to Police-officers 

[I. L. R. 11 Bom. 669 

, s. 164, 

See Confession— Confessions to Ma- 
gistrate. 

[I.L. R. 14 Calc. 639 

[I. L. R. 11 Bom. 702 

[I.L R. 16 Calc, 595 

, s. 167 

See Detention of Accused by Police, 

[I. L. R. 11 Mad. 98 

, s. 172. 

See Evidence — Criminal Cases— 
Statements to Police-oppicers. 
[I. L. R, 16 Calc. 610, 612 note 


CRIMINAL PROCEDURE CODE — . 
, s. 180. 

See Jurisdiction OP CriminalCourt— 
Offences Committed only part- 
ly IN one District— Dacoity. 

[I. L. R. 9 All. 523 

, s. 182, and s. 531. 

Local Ao'ea ” Meaning of ] The words “ local 
area” usedm s. 182 only apply to a “local aiea” 
over which the Ciiminal Piocedure Code applies, 
and not to a local area in a foreign country, or m 
other portions of the Biitish Bmpiieto which the 
Code has no application , and similaily s. 531 only 
lefers to distiicts, divisions, siib-divisions, andlocal 
areas governed by the Code of Ciiminal Procedure. 
In the matter op Bichitranund Bass ?*. 
Bhuggut Perai. In the Matter op Bichitra- 
nund DASSi\ Dukhia Jana. 

[I. L. R. 16 Calc. 667 

, s. 188. 

Jurisdiction op Criminal Court- 
Offences Committed only part- 
ly IN one District— Criminal 
Breach op Trust 

[I.L. R. 11 Bom. 147 

,s 191 

See Complaint— Institution op Com- 
plaint, &c. 

[1. L. R. 14 Calc. 707 

See False Charge. 

[I. L.R 14 Calc. 707 

, s. 195. 

See Court. 

[I. L. R. 10 Mad. 164 
(I. L. R, 11 Mad. 3 
[I. L. R. 12 Bom. 36 

n 

See Limitation Act, 1877, Art, 178. 

[I. L. R. 10 All. 350 

See Malicious Prosecution, 

[I. L. R. 9. All. 69 

See Cases under Sanction to Prosecu- 
tion. 

I Sessions Judge, Jurisdiction op. 

I [I. L. R. 16 Calc. 766 

I , s. 198. 

See Complaint— Institution op Com- 
plaint, &o. 

[I. L. R. 10 All. 39 
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, s. 200. 

See Complaint— Dismissal op Com- 
plaint— Powek OF, AND Prelim- 
inaries TO, Dismissal. 

[I. L. R. 14 Calc 141 

See Complaint— Institution op Com- 
plaint, &c. 

[I. L. R 13 All. 39 

, s. 202. 

See Complaint— Dismissal of Com- 
plaint— Power OF, AND Prelim- 
iNAEiES to, Dismissal 

[I. L. R. 14 Calc. 141 

See Police Inquiry. 

[I L. R. 12 Bom. 161 

, s. 203 % 

See Complaint —Dismissal of Com- 
plaint-Power OF, AND Prelim- 
inaries to, Dismissal. 

[1. L. R 9 All. 85, 666 

LI. L. R. 14 Calc. 141 

[1. L. R. 13 Bom. 590 

See Complaint— Institution of Com- 
plaint and Necessary Prelim- 
inaries. 

[I. L. R, 13 Bom, 600 

See Defamation. 

[1. L. R. 12 Bom. 167 

, ss. 209, 210. 

See Magistrate, Jurisdiction op— 
Commitment to Sessions Court. 

LI. L. R. 11 Bom. 372 

, s 227 

See Charge— Alteration or Amend- 
ment OF Charge. 

[I. L. R. 9 Ail 625 

-——I s* 233. 

See Joinder op Charges. 

[I. L. R. 14 Calc. 395 

, s. 234. 

See Joinder op Charges 

[I. L. R. 14 Calc. 128, 395 

, s. 235. 

See Sentence —Cumulative Sen- 
tences. 

[I. L. R. 10 All, 58, 146 


CRIMINAL PROCEDURE OOB’E-^contd. 
, s. 248. 

See Complaint— Withdrawal op Com- 
plaint AND Obligation op Ma- 
gistrate TO hear it 

[I. L. R. 13 Bom. 600 

, s. 250. 

See Cases under Compensation- 
Criminal Cases— To Accused on 
Dismissal of Complaint* 

, s. 260 

See Cases under Summary Trials. 

, s. 288. 

See Confession— Confessions to Ma- 
gistrate. 

[I. L. R. 12 Mad. 123 

See Evidence— Criminal Cases— De- 
positions. 

[I. L. R. 12 Mad. 123 

, s. 289. 

See Criminal Proceedings. 

[1. L. R. 10 AIL 414 

See Eight of Reply, 

[I. L R. 14 Calc. 245 
[I. L. R. 11 Mad. 339 

See Sessions Judge, Power op. 

LI. L, R, 10 All. 414 

, s. 297. 

See Charge to Jury— Misdirection. 

[I. L. R. 12 Mad. 196 

, s. 298. 

See Charge to Jury- Summing up in 
General Cases. 

[I L. R, 14 Calc. 164 

s. 307. 

Sec Magistrate, Jurisdiction of— 
Powers op Magistrates. 

[I. L. R. 9 All. 420 

See Hepeeence to High Court— Crim- 
inal Oases. 

[I. L. R. 9 AIL 420 

See Revision— Criminal Cases — Yer- 
DicT OF Jury and Misdirection. 

[1. L. R. 15 Calc. 269 

See Yerdict op Jury— Power to In- 
terfere WITH Yerdict. 

[I. L. R. 9 AIL 420 
[I,,L. R. 15 Calc. 269 
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CRIMINAL PROCEDURE CODE— 

, ss. 837, 839. 

See Appeovers, 

[I. L. R. 11 All. 79 

See Pardon, 

[I. L. R. 11 All 79 

^ , s. S42. 

See CoNPESSiON— C onfessions to Ma- 
gistrate. 

[I. L. R. 10 Mad. 295 

See Evidence-Criminal Cases— Ex- 
amination AND Statements of 
Accused. 

tl-L.R. 10 Mad. 295 

See Penal Code, s. 182. 

[I. L. R. 12 Mad. 451 

, s. 344. 

See Bail, 

[I. L. R. 15 Calc. 455 

, s. 349. 

See Magistrate, Jurisdiction of — 
Commitment to Sessions Court, 
[1. L.R. 14 0alo. 355 

, 3. 365. 

See Confession— Confessions to Ma- 
gistrate, 

[I. L. R. 14 Calc. 639 
(I. li, R. 10 Mad, 295 
[I. L. R. 15 Calc, 595 

See Evidence— Criminal Oases— Ex- 
amination AND Statements of 
Accused. 

[I, L. R. 10 Mad. 296 

s, 369. 

See Eetiew— Criminal Cases. 

Cl. Ii. E* 14 Calc. 42 

, 3. 370. el. i. 

See Judgment— Criminal Cases. 

[I, Ii. R. 14 Calc. 174 


CRIMINAL PROCEDURE 

, s, 399. 

See Magistrate, Jurisdiction of— 
Powers of Magistrates. 

[I. L. R. 12 Mad. 94 

, a 411. 

See Appeal in Criminal Cases- Ori» 
MiNAL Procedure Code, 1882. 

[I. L, R. 16 Calc. 799 

, s. 417. 

See Appeal in Criminal Cases— Ac- 
quittal, Appeals from. 

[I, L. R. 9 All 628 

, s. 418. 

See Reference to High Court— Crim- 
inal Oases. 

[I. L. R. 9 AIL 420 

See Verdict of Jury— Power to in- 
terfere with Verdict. 

[I. L. R. 9 All. 420 

, s. 423. 

See Reference to High Court— Crim- 
inal Oases. 

[I. L. R. 9 AIL 420 

See Revision— Criminal Cases— Mis- 
cellaneous Cases. 

[I. L. R 16 Calc. 780 

See Verdict of Jury — Power to in- 
terfere with Verdict. 

[L L. R. 9 All. 420 

, 3. 427, 

See Appeal in Criminal Cases— Ac- 
quittal, Appeals from. 

LI. L. R. 9 AIL 528 

, s. 428. 

See Penal Code, s, 182. 

[I. L. R. 12 Mad, 451 

, 3. 435, 

See Revision— Criminal Cases— 

General Rules for exercise 
OF Power. 

[I. L. R. 12 Bom. 377 


S. 895. 

See Sentence— Imprisonment Gener- 

ALLY, 

tl. L, R. 11 AH. 308 

See Sentence— Whipping. 

[Z. L. R. 11 AIL 308 


1.— Further tnqniry ^'•^Praetice---]SroUce to 
Bhow cause, ] Beld ^ by tbe Pull Bencb that when 
a Magistrate has discharged an accused person 
under s. 253 of the Criminal Procedure Code, the 
Court of Session under s. 437 has 
jurisdiction ^ to direct further inquiry on the 
same materials, and a District Magistrate may 
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CRIMINAL PROCEDURE CODE, s. 437- 

contzmed, 

under like circumstances, Mmself hold further 
inquiry or direct further inquiry by a Subordin- 
ate Magistrate. Qmen-Em^TesB v. Bora^hjl Bor- 
masjl, I. L. R. 10 Bom. 131, referred to. Emjn'ess 
Y. Bkole Si)ig7i, Weeklj Notes, All 1883, p. 150; 
Queen-Emjpress v. Sfasmz, I. L. R. 6 All. 367 ; 
Cliwidi Chum Bhuttaolmrjicb y. Rem Chunder 
Banerjee, I. L. R, 10 Calc. 207. Jeehm Kristo Roy \ 
Y. Shih Chunder Dass^ I. L. R. 10 Oalo. 1027; 
Barsun Ball y. Jamuh Lall^ I. L. R. 12 Oalo. 622; 
and Queen^Bmpress y. Amir Khmi, I. L. R. 8 Mad 
336, dissented from In exercising the powers 
conferred by s. 437, Sessions Judges and Magis- 
trates should, in the first place, always allow the 
person who has been discharged an opportunity 
of showing cause why there should not be fur- 
ther inquiry before an order to that effect is 
made, and, next, they should use them sparingly 
and with great caution and circumspection, 
especially in cases where the questions inYolYed 
are mere matters of fact As to the mode in 
which their di^retion should be regulated un- 
der such circumstances, the remarks of Straight 
and Tyrrell, JJ., in Queen^JEJmpressY. Gayadln^ 

I. L. R. 4 AIL 148, in reference to appeals from 
acquittals, are applicable. Queeh-Empeess v, 
Chottt, I 

[I. L, E. 9 All. 52 

2. — S. 437 — OomjAaint, Dismissal of’^Retiml 
of proceedings — Griminal Procedure Code^ s. 437.] 
A complaint was made before a Magistrate of the 
first class of an offence punishable under s. 323 
of the Penal Code. The Magistrate recorded a 
brief statement by the complainant, but did not 
ask him if he had any witnesses to call. An 
order was passed directing that a copy of the 
petition of complaint should be sent to the police- 
station calling for a report on the matter,” and 
on receipt of the report the Magistrate dis- 
missed the complaint under s 203 of the Crim- 
inal Procedure Code, There was nothing in the 
Magistrate’s original order to show that he saw 
reason to distrust the truth of the complaint, nor 
did he direct any local investigation to be made 
by a police-officer for the purpKJse of ascertaining 
the truth or falsehood of the complaint. Subse- | 
quently to the dismissal of the complaint, the | 
same complainant brought a fresh charge upon j 
the same facts against the same persons in the I 
same Court, and upon this charge the accused 
were tried, convicted, and sentenced : Reid that 
the Magistrate in ordering a further inquiry 
on receiving the complainant’s second petition 
did not act contrary to any provision of the law, 
and that, considering the circumstances under 
which the first complaint had been dismissed, a 
further inquiry was necessary. Queen-Bmpress 

PUEAK. 

[I.L. R.9 All. 85 

3. — S. 437 — Notice to aecmed^Disehargc hy 
Magistrate — Oriminal Procedure Code, Act X of 
1882, s, 437.] No notice to an accused person is 
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continued^ 

necessary in point of law before an order under 
8 437 can be passed ; but as a matter of discretion it 
is proper that such notice should be given • Reldhy 
the majority of the Full Bench (Prinsep, Wilson, 
Tottenham, Norris, Pigot, and O’Kinealy, 
JJ.) — After an inquiry by a Subordinate Magis- 
trate and the discharge of an accused person a 
Sessions Judge or Magistrate has jurisdiction, 
under s. 437 of the Criminal Procedure Code, to 
order a further inquiry ” or a re-hearing upon 
the same materials which were before the Sub- 
ordinate Magistrate, when no further evi- 
dence is forthcoming. Bub (Prinsep, J,, dis- 
senting) the words ** further enquiry ” in that 
section mean the inquiry preliminary to trial 
which regularly results in a charge or discharge 
and do not include the trial. And if on the evi- 
dence taken the accused ought to be committed, 
then, in a case tiiable only at the Sessions, the 
proper course is to commit under s 436 ; in other 
cases to refer to the High Court. Per Prinsep , J. 
— The words “ inquiry ” includes a trial, and 
the ^‘further inquiry” would therefore allow 
of the framing of a charge and the cross-examin- 
ation of witnesses for the prosecution. Per 
Petheram, 0. J., and Ghosb, J, — The power 
given by s. 437 of the Criminal Procedure Code 
to order a farther inquiry is confined to cases 
I in which the revising officer is satisfied, for one 
1 of the reasons mentioned in s. 436, that the sub- 
ordinate officer has proceeded 'on insufficient 
materials, and that with a more exhaustive in- 
quiry further material would be forthcoming. 
It was not intended that such an inquiry should 
be granted simply for the reconsideration of evi- 
dence. In the matter op Habi Dass Sanyal 
V. Sabithlla. 

[I. L. R.15 Oalo. 608 

4 . — Piirther inquiry — Wrongful confinement-^ 
Wrongfid restraint — Malice — Penal Code, ss 340, 
342.] The accused as abkari inspector visited a 
toddy shop, wheie the complainant and one D 
were employed as agents for the sale of toddy. 
Having reason to suspect that an offence under 
the Abkari Act (Bombay Act V of 1878) had been 
committed, the accused made an inquiry, in the 
courttB of which the complainant made certain 
statements implicating his fellow-servant. The 
accused thereupon resolved to prosecute B and 
I make the complainant a witness in the case. In 
I order to prevent him being tutored, the accused 
ordeied his sepoy to bring the complainant to his 
camp, and there detained him during the night, 
and on the following morning sent him in charge 
of a sepoy to a Magistrate’s Court, where the com- 
plainant repeated the statements made by Mm 
before the accused. He was then allowed to go 
away. The accused prosecuted i>, and in the 
course of his trial admitted in his deposition 
that he had ordered his sepoy to bring the com- 
plainant to his camp, and had detained him 
there daring the night. After the termination of 
B's trial, the complainant charged- the aoeused 
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CRIMINAL PROCEDURE CODE, s. 437- 

Goncluded, 

with wrongful confinement under s. 342 of the 
Penal Code. The accused pleaded that the com- 
plainant had voluntarily come to his tent to 
have his statements reduced to wiiting, and that 
he had of his own accord stopped in his camp 
during the night. The trying Magistrate held 
this plea proved, and discharged the accused 
tinder s. 253 of the Code of Ciiminal Procedure 
(Act X of 1882.) The Sessions Judge held that 
though the accused had detained the complain- 
ant in his camp during the night, still he was 
not guilty of any offence under the Penal Code, 
as he had acted without malice and to the best of 
his judgment. He therefore declined to inter- 
fere, or Older any further inquiry • Held, by the 
High Court on levision, that the trying Magis- 
trate had wiongly omitted to take into consider- 
ation the admissions made by the accused in his 
deposition in Hs case. Those admissions had an 
important bearing on the present case. They were 
admissible in evidence against the accused, and 
as they were left out of consideration, the inquiry 
was necessarily incomplete and imperfect. Fur- 
ther inquiry was, therefore, ordered. Dhania 
Clifford. 

[i. L. R. 13 Bom. 376 

, a 438. 

See Reference to High Court — Crim- 
inal Cases. 

fl. L. R. 9 All. 362 
[L L.R. 10 All. 146 

, S. 439. 

See Cases under Revision— Criminal 
Gases. 

, ss. 453, 454. 

See Jurisdiction of Criminal Court 
—European British Subjects. 

[I. L. R 12 Bom. 561 

, S. 476. 

See Revision— Criminal Cases— Mis- 
cellaneous Oases. 

[I. L. R. 16 Calc. 730 

^Potoer of and procedure of Oo2irt tn mahhig 
order nnder seetion — Oo'der dwecting proseciiUo 7 i ] 
Before a Court is justified in making an order 
under s. 476, directing the prosecution of any per- 
son, it ought to have before it direct evidence, 
fixing the offence upon the person whom it is 
sought to charge, either in the course of the pre- 
liminary inquiry referred to in that section, or in 
the earlier proceedings out of which the inquiry 
arises. It is not sufficient that the evidence in 
the earlier case may induce some sort of suspi- 
cion that the person had been guilty of an offence; 
but there must be distinct evidence of the com- 
mission of an offence by the person who is to be 
prosecuted.— v, JBaijoo Lai, I. L. E. 1 Calc. 


CRIMINAL PROCEDURE CODE, s. 476- 

conchided, 

450, and Pi the matter of the gjetition of Hali 
Prosunno Bagchee, 23 W. R. Or. 23, followed. In 
THE MATTER OP THE PETITION OP KhEPU NATH 
SiKDAE V. GRISH ChUNDER MUKERJI. 

[I. L. R. 16 Calc. 730 

, s. 478 

■Sanction to proseention, effect of —■ Criminal 
Procedure Code {Act X of of 1882) s 195— 
Courfs ‘power to proceed under section 478 after 
sanction given to a private person — Dismissal of a 
complaint hy a priiate person, efect ofJ\ The 
granting of a sanction to a private person under 
cl. (ff) of s. 195 of the Code of Criminal Procedure 
(Act X of 1882) does not debar a Civil Court from 
proceeding under s 478 ; nor can the dismissal 
by a Magistrate of a complaint made by a private 
person be held to be a bar, till set aside, to a pro- 
ceeding under that section. Queen-Empress v. 
Shankar, 

[I* L. 13 Bom. 384 

, s. 480. 

Sec Contempt of Court— Procedure 
[I L. R. 11 All 361 

See Production of Documents. 

[I. L. R. 12 Bom. 63 

See Witness— Civil Cases— Abscond- 
ing Witnesses 

[I. L. R. 12 Bom. 63 

, s. 485 

See Complainant. 

[I.L. R. 13 Bom. 600 

See Penal Code, s. 179. 

[I. L. R, IS Bom, 600 

, s. 487. 

See Sessions Judge, Jurisdiction op. 

[1. L. R. 16 Calc. 766 

— Judicial proceedings^Sanction to prosecute 
— Criminal Appeal — Hearing of by District Judge 
who has granted sanction to prosecute— Penal 
Code, s, 210.] A complainant applied to a Munsiff 
for sanction to prosecute a decree-holder for an 
offence under s. 210 of the Penal Code, and upon 
the Munsiff ’b refusing such application preferred an 
appeal to the District Judge, who granted the sanc- 
tion asked for. The decree-holder, having been pro- 
secuted and convicted before a Deputy Magistrate, 
preferred an appeal, which came on for hearing 
before, and was disposed of by, the same District 
Judge who had granted the sanction : Held, 
that the words shall try any person,” as used in 
s. 487 of the Code of Criminal Procedure, include 
the hearing of an appeal, and that the hearing 
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CRIMINAL PROCEDURE CODE, s. 487- 

conoluded, 

of the appeal from the order '"of the Munsijff re- 
fasing sanction was a judicial proceeding within 
the meaning of the Code, and consequently that, 
under the provisions of s. 487, the District Judge 
had no jurisdiction to entertain the appeal against 
the judgment and sentence passed by the Deputy 
Magistrate IN the maT'Ter of Madhub chun- 
DER Mozumdar Novodeep Chuneer Pun- 
dit. 

[I. L. R. 16 Calc. 121 

Overruled by Queen Empress v Sarat 
Chandra Rakhit, 

[I. L. R. 16 Calc 766 

■ , s. 488. 

See Evidence— Criminal Cases— Depo- 
sitions. 

[I. L. R. 9 All. 720 

See Ca&'^js under Maintenance, Order 
OF Criminal Court as to. 

See Witness — Civil Cases — Person 
Competent to be Witness, 

fl.L. R. 16 Calc. 781 

, Cruelty, ”] The word “ cruelty ” in s. 488 

of the Criminal Procedure Code is not necessarily 
limited to personal violence. Kelly v. Kelly, L R, 
2 P. D. 69, and Tomhms v. Tomkins^ 1 S. & T 168, 
referred to. Rukmin v, Peare Lall. 

£1. L. R. 11 All. 480 

S. 494 

See Discharge of Accused 

[I.L. R. 12 Mad, 35 

, s. 503. 

See Commission— Criminal Cases. 

£1. L. R, 15 Calc. 775 

# 

s. 509. 

See Evidence— Criminal Cases— De- 

TIONS. 

[I. L. R. 10 All. 174 

, s. 517. 

See Stolen Property— Disposal of by 
THE Court. 

ri. L. R. 14 Calc 834 
fl. L. R. 10 Mad. 25 

», s. 526. 

See Mian Court, Jurisdiction of— 
High Court, Madras — Crim- 
inal. 

[I. L. R, 12 Mad. 39 


CRIMINAL PROCEDURE 00'DM--contd. 
, s. 526A 

Application for jjostponeme^it of case in order 
to apply for tramfer of case — Discretion of 
Magi fir ate %n granting adgonrnnierit.'} J/, the com- 
plainant, on the 19th November 1887, made an 
application to the Deputy Magistrate, under 
s. 626A of the Criminal Procedure Code, for the 
postponement of his case against G, to enable 
him to apply to the High Oouit under s 626 for 
a transfer of the case from the file of the Deputy 
Magistrate to that of another officer. On the 
same date the Deputy Magistrate refused the 
application, and proceeded with the case, acquit- 
ting G • Held, having regard to the words “ the 
Court shall exercise, etc in s, 626A, the order 
of the Deputy Magistrate of the 1 0th November 
refusing to grant the application was illegal. 
Queen-Empress on the Prosecution of Palak- 
DHARi Mahton r. Gayitei Peosunno Ghosal. 

[I. L. R. 15 Calc. 455 

, s. 530. 

See Criminal Proceedings. 

(I, U R. 11 Mad, 443 
[I. L. R. 13 Bom. 502 

s 531. 

See s. 182. 

[1. L. R. 16 Calc 667 

See Jurisdiction op Criminal Court- 
General Jurisdiction. 

[L L. R. 16 Calc. 667 

, s. 533. 

See Confession— Confessions to Ma- 
gistrate. 

fl, L. R. 14 Calc. 539 
[I. L. R. 15 Calc 595 

, s. 637- 

Cases under Criminal Proceed- 
ings. 

, s. 540. 

See Penal Code, s. 182. 

fl, L. R, 12 Mad 451 

See Witness— Criminal Oases— Exam- 
ination OF Witnesses — Gen- 
erally 

ri.L.R, 14 Calc. 246 

, s. 545. 

See Cases under Compensation 

Criminal Cases— For Loss or 
Injury by Offence. 
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CRIMINAL PROCEDURE COBIi-^concld. 
, B. 561. 

Unlawful detention for mi nnlaiopd purpose — 
Infant^ Custody of] A Hindu girl, under tlie 
age of 14 years, went of her own accord to a Mis- 
sion House, where she was received and allowed to 
remain. The mother and husband of the girl 
thereupon applied to the Magistrate, who took pro- 
ceedings under s. 551 of the Criminal Procedure 
Code. The Lady Superintendent of the Mission 
House denied that the girl was legally married, 
and alleged that she was practically being brought 
up with the connivance of the mother to a life 
of prostitution. The Magistrate, after recording 
evidence, found that the girl was legally married ; 
that the other allegation was not established ; 
and that, although she went to and remained 
iix the Mission House of her own free will, there 
was, under the circumstances, an unlawful de- 
tention for an unlawful purpose. He further 
found that there were no facts established which 
would disentitle the husband or the mother to 
the custody of the girl, and passed an order 
under the section directing the girl to be restor- 
ed to her mother : Held, upon the facts as found 
by the Magistrate, as it was immaterial whether 
the girl did or did not consent to remain at the 
Mission House, there was an unlawful detention 
Within the meaning of these words as used in 
the section, as the girl was kept a gainst the will 
of those who were lawfully entitled to have 
charge of her. Held also, that s. 551, applying 
only as it does to women and female children, 
must not be construed so as to make it include 
purposes which, although not unlawful in them- 
selves, might only become so when entertained 
towards a child, in opposition to the wishes of 
its guardian, but that the purpose, whether enter- 
tained towards a woman or a female child, must 
be in itself unlawful : Held conseciuently, that, 
in the circumstances of the case, there was no 
detention for an unlawful purpose, and that the 
Magistrate had no power to make the order. 
Held further, that although the Magistrate had 
no power under the section to make the order he 
did, it did not follow that the Court should direct 
the girl to be restored to the custody of the Lady 
Superintendent, even if it had the power to do 
so, and that having regard to the circumstances 
of the case, there was nothing to justify such an 
order being passed. Abeaham v, Mahtabo. 

[I. L. R. 16 Calc. 487 

CRIMINAL PROCEDURE CODE AMEND- 
MENT ACT (III OP 1884). s. 8, ol 6. 

See Magistrate, Jurisdiction of- 
Powers of Magistrates. 

[I. L. R. 9 All. 420 

- — , s. 12, 

See Criminal Procedure Code, 1882, 
s, 625A. 

II. L. R, 16 Calo. 455 


CRIMINAL TRESPASS. 

See Theft. 

[I. L. R. 15 Calc. 388, 402 

1. -^ Penal Code, ss. 441 and 466 — House hrealmig 
hy night — Intent,] When a stranger, uninvited 
and without any right to be there, effects an en- 
try in the middle of the night into the sleeping 
apartment of a woman, a member of a respect- 
able household, and, when an attempt is made to 
capture him, uses great violence in his efforts to 
make good his escape, a Court should presume 
that the entry was made with an intent such as 
is provided for by s 441 of the Penal Code. An 
accused person in the middle of the night effected 
an entry into a house occupied by two widows, 
members of a respectable family. On an alarm 
being given, and an attempt made to capture him, 
he made use of gieat violence and effected his 
escape. Upon these facts he was charged with 
offences under ss. 466 and 323 of the Penal Code. 
The defence set up was an ahli, which was dis- 
believed by both the lower Courts. ^ Neither Court 
found specifically what was the intention with 
which the accused entered the nouse, but it was 
suggested that it was probably for the purpose of 
prosecuting an intrigue with one of the women. 
There was no evidence that he had been invited 
by her to go there. The lower Courts convicted 
the accused under s. 456. It was contended that, 
as the prosecution had failed to prove that the 
entry was made with intent to commit any of- 
fence, the conviction was illegal : Held that, un- 
der the ciicnmstances of the case, the Court 
ought to presume that the entry was effected with 
such intent as is provided for by s, 441, and that 
the conviction should be upheld In the matter 
OF THE Petition of Koilash Chandra Ohak- 

BABARTY. KoILaSH CHANDRA CHAKRABATTY % 

The Queen-Empress. 

£1. L. R. 16 Calc. 657 

2. -Penal Code(ActXLVof\m\s. 447.] Du- 
ring the pendency of a civil suit, oeitain persons, 
on behalf of the plaintiff, went on to the pre- 
mises belonging to the defendant for the purpose 
of making a survey and for getting materials for 
a hostile application against the defendant. 
They went (som-^ of them armed) without the 
permission of the defendant, and in his absence, 
and when the defendant’s servants objected to 
their action, they persisted in their trespass, and 
endeavoured to prevent opposition by making 
false statements as to the authoiity under which 
they were acting : Held, that their actions 
amounted to criminal trespass. Gopal PaNDEY 
<y. Boddam. 

[I. L. R. 16 Calc. 715 

CROPS. 

Registration Act, 1877, s. 17. 

[I. L. R. 10 All. 20 

See Small Cause Court Mofuissl— 
Jurisdiction— -Mortgage. 

[I. L.R. 10 All. 20 

GROSS DECREES. 

See Set*ofp— Cross Degrees. 



( 245 ) 


DiaEST OE CASES. 


( 246 ) 


CRUELTY.’’ 

See Obiminal Pboceditbe Cobb, 1882. 
s. 488. 

ri. L. R. 11 AIL 480 

See Maintekance, Order of Criminal 
Court as to. 

[I. L. B. 11 All. 480 

CULPABLE HOMICIDE. 

Causing death hj a rash and negligent 
aet—Kolirag-- Surgical operation — 'Umhilled me^ 
dieal praotitloJier—^^ Good Accepting 

risk ” — Penal Code {Act XLY of 1860), 
ss 304 Jl, 88 and 52 ] A kobiraj operated on a 
man for internal piles by cutting them out 
with an ordinary knife. The man died from 
hsemorrbage. The kobiraj was charged under 
s. 304 A of the Penal Code, with causing death 
by doing a rash 0 <jid negligent act. It was con- 
tended that, inasmuch as the prisoner had per- 
formed similar operations on previous occasions, 
it was not a rash act within the meaning of that 
section, and that at all events he was entitled to 
the benefit of s. 88 of the Penal Code, as he did 
the act in good faith, without any intention to 
cause death and for the benefit of the patient 
who had accepted the risk : Seld that, as the pris- 
oner was admittedly uneducated in matters of j 
surgery, and having regard to the meaning of j 
“ good faith ” as defined in s. 62 of the Penal j 
Code, he was not entitled to the benefit of s 88 : | 
further, that s. 88 did not apply to the 
case, as it was not shown by the accused, on 
whom the burden of proving that fact lay, that 
the deceased knew the risk he was running in 
consenting to the operation, and he could not there- 
fore be said to have accepted the risk : Held also, ’ 
that under the circumstances the conviction under 
s 304A was a proper one, Sxtkaroo Kobiraj 
The Empress. 

[I. L. B, 14 Calc. 566 

2.^Penal Code, s. BOiA—Cd^mng death ly a 
crmunal act,] Where death is caused by an act 
being in its nature criminal, s. 304 A of the Indian 
Penal Code has no application. Queen Empress 
Damodaram. 

[I. li, B. 12 Mad. 56 

GUBBEHOY NOTES. 

See Attempt to Commit Offence. 

[I. L. B. 16 Calc. 310 

CUSTODY OF OHILDBEN. 

Parent and Child-- Interference with natural 
rights for the benefit of the child — Eguity and 
good conscience, ] Plaintiff, a Brahmin^ widow, 
sued to recover her illegitimate infant child from 
defendant, to whom she had entrusted it since its | 


CUSTODY OF OHILDREN-d?aw^?/wi?^^f. 

birth for nurture: Seld^thoAi it being proved 
that the plaintiff was leading an immoral life, 
the suit was rightly dismissed. Venkamma 
Savitbamma. 

[I, U R* 12 Mad. 67 

CUSTOM 

See Evidence— Civil Cases— Decrees, 
Judgments and Proceedings in 
former Suits— Decrees and 
Proceedings not Inter Pastes, 

[I. L. B. 15 Calc. 233 

See Fishery, Right of. 

[I. L. B. 12 Mad. 43 

See Prescription — Basements — Pri- 
vacy. 

[I. L. B, 10 All, 368 

See Privy Council, Practice of— Con- 
current Judgments on Facts. 

[I. L. B. 14 Calc. 296 

, Of Trade. 

See Sale by Auction. 

[I. L. B. 16 Calc. 702 

1 — Olservattons on the use of hooks of history 
to prooe local cttsiom.'\ Observations on the 
use of books of history to prove local custom, 
and on the position as heads of their caste by 
custom of the representatives of the ancient 
sovereigns of the West Coast. Vallabha u, 
Madusudanan. 

[I, L. B. 12 Mad. 495 

2. — Customary right of privacy — Might of 
, hmldtng and to tnterfere with erection of huild* 
ing,] A customary light of privacy, under certain 
! conditions, exists in India and in the North- 
' Western Provinces, and is not unreasonable, but 
: meiely an application of the maxims sic utere 
tno ut ahenwni non laedas and aedifcare in 
tuo propno solo no7i licet quod alteri noceat. 
In the case of a building for parda purposes, 

! newly erected without the acquiescence of the 
I owner of an adjacent building site, a custom 
i preventing such owner from so building as to 
interfere with the privacy of the first new 
' building would be unreasonable and consequent- 
ly bad in law. But if such adjacent owner, 
without protest or notice, allowed his neighbour 
to erect and consequently to incur expenses in 
connection with a building for the use of parda 
nashin women, a custom preventing Mm from 
interfering with the privacy of such new build- 
ing would;not, in India, be unreasonable. GrO- 
I HAL Prasad Radho. 

[I. L. R. 10 AIL 358 
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OXJSTOm-^coiielnded. 

3 — Suit fo7' p7*e-cmptio}i^Mide7ice^Decrees 
eiiforcmg nght.'] In a suit for pre-emption 
based on custom, evidence of decrees passed in 
favour of sucli a custom, in suits in which it was 
alleged and denied, is admissible evidence to 
prove its existence. The most satisfactory evi- 
dence of an enforcement of a custom is a final 
decree based on the custom. Gvjju Lai v. Fateh 
Lali I.L. R. 6 Calc. 171, distinguished. 
lah V. MoJiinee MolhU7h Sliaha^ 5 Rev. Civ. &. Or. 
Rep. 290. Skeo Ohnr?iy. Goodw\ 3 Agra 138, and 
Luelman Ba% v. Ahbar Khan, I L. R 1 All. 440, 
referred to. Gubdayal Mali;- Jhandu Mal. 

[I. L. R, 10 All. 685 

4. — Sal e ~~Exe hang e — Trade us a ge — Contract 
Act) ss 49, 77, 92, 151 — Delirery of cotton to 
Cotton pi'css — Transfer of Propm'ty Act^ s. 118— 
Ownership of cotto7u] According to merchantile 
usage in the cotton trade in Tuticorin, where a 
dealer delivers cotton to the owner of a cotton 
press, not in pursuance of any special contract, 
the property in the cotton vests in the owner of 
the cotton press who is bound to give the mer- 
chant in exchange cotton of like quantity and 
quality. The transaction is not a sale, but an 
agreement for exchange. Where, therefore, cotton 
thus delivered was accidentally destroyed by fire : 
Meld, that the loss fell on the owner of the 
press, VoLKABT Beothebs Vettivelu Na- 
DAN. 

II. L. R. 11 Mad. 459 

DAMAGES. Coh 

1. Suits for Damages ... ... 248 

(a) Breach of Contract ... 248 

(J) Torts ... 249 

2. Measure and Assessment of 

Damages ... 249 

{a) Breach of Contract ... 249 

(5) Torts ... ... 260 

See Administeation Bond. 

LI. Ii. U. 10 All 29 

See Contract— Beeach oe Contract. 

[I.IL, R. 11 Bom. 412 

See Copyright. 

[I. L. R. 13 Bom 358 

See Hindu Law— Marriage— Betroth- 
al. 

[I. L. R. 11 Bom. 412 

See INJUCTION— Special Cases — Ob- 
struction to Rights of Pro- 
perty. 

[I. L. R, 16 Calc. 252 
X-.R.13Bom.252 

See Limitation Act, 1877, Art. 36. 

[I. Ii. R,ll Bom 133 


DAMAGES.— 

See Limitation Act, 1877, Art. 49. 

[I. L. R. 11 Bom. 133 

See Limitation Act, 1877, Art. 116. 

(L L. R. 11 All. 416 

(1) SUITS Ifoe damages. 

(a) Breach of Contract. 

1. — Contmotfor sale of 'inmoveaUe property^ 
Breach of stioh conti'aet — Ba^nages— -Costs ofs 7 iit^ 
Title to he made hy veiidor.'} On the 8th October 
1884, the defendant, who was executrix of one i/, 
contracted to sell to the plaintiff a house in Bombay 
for Rs. 6,361 ; the contract to be completed 
within two months. The plaintiff paid Rs. 600 as 
earnest-money at the date of the contract, and the 
remainder of the purchase-money was to be paid 
on the execution of the conveyance. In October, 
November, and December the plaintiff’s solicitors 
applied to the defendant for the title-deeds, in 
order that the conveyance m%ht be prepared ; 
and on the 6th December the defendant through 
her solicitor leplied that she was ready and wil- 
ling to execute the conveyance, hut could not find 
the title-deeds. The plaintiff’s solicitors then re- 
quested to be furnished with an abstract of title, 
or a statement of the defendant’s title to the 
house, and then they would consider what could 
be done. No reply to this letter being received, 
they wrote again on the 10th December 1884, 
stating that the time for completing the contract 
had expired ; and giving formal notice that if 
the defendant did not send the abstract or state- 
ment of title within two days, proceedings would 
be taken to compel specific peiformance, and to 
recover damages. In reply to this letter, the de- 
fendant’s solicitors wrote on the 11th December 
1884, stating that the defendant had searched for 
the title-deeds, but had been unable to find them, 
hut that as soon as they were found they would 
be handed over. In the meantime, they were in- 
structed to state that the property was mortgaged 
to M (of whose will the defendant was executrix), 
and one K ; that A’had agreed to convey the pro- 
perty in questiop to the defendant ; and that 
the deed of conveyance was being prepared, 
They further stated that, if the plaintiff wished 
to accept a conveyance without the old title-deeds, 
the defendant was willing to indemnify him 
against all claims to the property ; but, if he was 
not prepared to do so, the defendant was willing 
to pay back the earnest-money to him and to 
rescind the contract. On the 13th December 1884, 
the plaintiff’s solicitors wrote that they could not 
advise the plaintiff to take the mere conveyance 
offered, but if the defendant would deposit the 
purchase-money in a Bank in the joint names of 
the plaintiff and defendant until the title-deeds 
were found, the plaintiff would complete the pur- 
chase at once. They further stated that the 
plaintiff declined to rescind the contract, and 
would hold the defendant responsible for loss and 
costs incurred by the delay. Further correspond- 
ence ensued, and suit was filed on the 20th Feb- 
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JiKWkQcKB^^eontlnued, 

(1) SUITS FOR DAMAGES — concluded* 

(a) Bbeach of Contract— 
ruary 1885, praying for specific performance and 
Rs. 500 damages, or that the defendant should pay 
to the plaintiff the sum of Es, 2,500 damages 
and refund the Rs. 500 earnest-money. It sub- 
sequently transpired that'' the title-deeds were 
With Kj the co-mortgagee, and they were set 
forth in the defendant’s affidavit of documents 
filed in July 1885. The defendant, after the suit 
was filed, sold the property to one J ; and X, the 
co-mortgagee, joined in the conveyance to him : 
Held, that the case was governed by Fliireait v 
Thornhill^ 2 W. Bl. 1070, and Bavi v. iothergdl, 

7 Eng. & Ir. Ap. 268, and that the plaintiff could 
not recover damages for the loss of his bargain. 
The defendant had offered to do all that lay in her 
power to carry out her contract, and the case of 
JEngell v. Fitch, L. R. 4 Q. B. 659, did not apply. 
Fitamber Sundarji V Oassibai. 

[I. L. R. 11 Bom. 272 

% 

(5) Torts. 

2 ’--‘Cause of Action— Suit for damages caused 
hy false statement of witness ni a sud.'] No action 
will lie against a witness for making a false state- 
ment in the course of a judicial proceeding. 
Chidambasa i \ Thirijmani. 

[I. L. R. 10 Mad. 87 

8. — Suit for eoin;yensation for xorongful seizure 
of oadle — Cattle Trespass Act {I of 1871) — Juris- 
diction of Ciml Court. 'I A suit for compensation 
for wrongful seizure of cattle will lie in a Civil 
Court, the provisions of Act I of 1871 being no 
bar to such a suit. Nomaz Mollah v. Lall 2toliun 
Tagadgeer, 15 W. E. 279, approved of ; Astern 
v. Kalla JDurzif 2 0. L. R. 34 1, dissented from. 
SHUTTRUaHON DAS OOOMAB V . HOKNA SHOWTAL. 

[I. L. R. 16 Gale. 159 

(2) MEASURE AND ASSESSMENT OF 
DAMAGES. 

(a) Breach op Contract. 

4. — Contract Act 73 and 74 — Interest — Agree- 
ment to lend money — Damages recoverahle hy lend- 
er for hreaeh of such agreement ] The plaintiff, 
a money-lender, by a written agreement agreed 
to lend the defendant the sum of Es 20,000 at 7.^- 
per cent, per annum for three years on the security 
of certain lands. From the evidence it appeared 
that the loan was to have been advanced on the 
Isfc March 1887, and that the plaintiff’s attorneys 
had prepared the necessary deeds, which were 
ready on that day for execution by the defend- 
ant, The plaintiff had on that day withdrawn 
Rs. 20,000 from his bankers, where it had been . 
lying in deposit, bearing interest at 6 per cent, i 
and his miuiim took it to the attor- j 
ney’s office for payment to the defendant. The ! 
defendant, however, did not attend, and on the 
following day the money was paid in again to the 
plaintiff’s bankers at the same rate of interest 


DAMAGES — concluded. 

(2) MEASURE AND ASSESSMENT OF 

concluded. 

(a) Breach of 0<y^iiv.LGT— concluded, 
as before. The defendant failed to take the loan, 
and the plaintiff sued him for breach of the 
agreement He claimed, as damages, interest on 
the Rs. 20,000 at Uj per cent, per annum for the 
three years for which under the agreement the 
loan was to be made : Held, that he was not 
entitled to interest for three years, but only to 
interest for such period as might reasonably be 
required to find another borrower of the Rs. 20,000 
at the rate of interest agreed upon between him 
and the defendant. The Court accordingly award- 
ed him interest at 1 J per cent, per annum, {i.e., 
the difference between the banker’s rate of in- 
terest and the contract rate), on Rs, 20,000 for 
four months, together with the expense of pre- 
paring the deeds required for the purpose of the 
loan. Datubhai Ebeahim i\ Abxjbaeee Mole- 

DINA. 

[I. L. R. 12 Bom. 242 
( h ) Tobts, 

5 . — MoveaUe property — Non-existent noreahles 
— Contract to assign after-aequired chattels — 
Completion of assignment on property coming into 
existence — Ti'ansferee loith notice of hypothecation 
— Suit against transferee for damages for wrong- 
ful coyiversion.'] Beld upon principles of equity, 
that a hypothecation of certain future indigo 
produce was a valid contract to assign such pro- 
duce when it should come into existence ; and 
that the hypothecation became complete when 
the crop was grown and the produce realized ; 
and was enforoible against a transferee of such 
produce with notice of the obligee’s equitable 
interest. Colly er v. Isaacs, L. B. 19 Oh. D. 342, 
and Holroyd v. Jlar shall, L, R. 10 H. L. 191, 
referred to . Held also, that such an interest 
would not avail against a transferee without 
notice. Joseph v. Lyons, L. R. 15 Q B, D. 280, 
and Mallas v. Rohnison, D. R, 15 Q. B. D. 288, 
referred to. In a suit against such a transferee 
With notice, who had sold the produce, for dam- 
ages for wrongful conversion of the security : 
Meld that the measure of damages, under ordinary 
circumstances, and where a fair price had been 
obtained, would be the amount which the defend- 
ant had realized by the sale. Mtsri Ltd v. 
Mozhar Mosmni, 1 U. R. 13 Calc. 262, referred to. 
Bansidhar V . Sant Lal, 

[I. L. R. 10 All. 133 

DANCING GIRLS— 

See Contract Act, s. 23— Illegal Con- 
tracts— Geneb ably, 

[I. L. R. 13 Bom. 160 

DEATH, PRESUMPTION OP— 

See Evioence Act, s 108. 

[I. L. R. 11 Bom 483 

See Gases hnoee Hindu Law— Pre- 
sumption OP Death. 
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DEBTOR AND CREDITOR. 

1 . — Fmudulent preferetiee — Stat. 13 Miz, e. 5 
— Transfei' of pro]}erty hy iiimlvent m eonsidev- 
at ion of deM harred dy Umdation — Fraud — Gon- 
^eyanee intrust for payment of creditors — Hindu 
widow, duty of, to jMy 7msband\s creditors equally 
— Purehaser from Hindu loidom — Contract Act 
IX of 1872, 55. 16, 17.] The English Statute 
13 Bliz. 0 . 5, has not, as such, any oper- 
ation in the mofussil of India, hub it embodies 
principles of general application on account of 
their essential equity. An unequal disposition of 
property by a person in insolvent circumstances, 
and known to be so by the disponee, will be set 
aside if impeached by creditors, except where the 
transferee has simply pressed a valid claim, or 
made a purchase in good faith The plaintiff Cr 
obtained a decree against M on the 30bh Septem- 
ber 1878. M died in April 1879, leaving Jl, a 
childless widow, him surviving At his death, M 
was in insolvent circumstances. On the 7th June 
1879, A conveyed by a deed of sale (exhibit 98) 
the whole of his property, consisting of a house 
and a garden, to the defendants, who were his 
separated brothers, in consideration of two time- 
barred debts due to them by her deceased husband. 
At the same time she executed in their favor a 
rent-note (exhibit 99) by which she agreed to pay 
them a nominal rent for her occupation of the 
house ; bub no rent was ever claimed or paid. 
On the same day the defendants passed an agree- 
ment in writing (exhibit No. IH) to the widow, 
by which they undertook bo settle the claims of 
the principal creditors of M : but they never 
acted upon this agreement, nor did they com- 
municate it to any of the creditors, and they 
admitted in their evidence that it did not form 
any part of the consideration for the sale-deed 
(exhibit 98). In 1881 the plaintiff G in execu- 
tion of his decree against M attached the house 
conveyed by the sale-deed. The attachment was 
raised at the instance of the defendants, who 
claimed the house under the sale-deed (exhibit 98), 
Thereupon the plaintiff G brought the present 
suit to establish his right to attach and sell the 
house as the property of his judgment-debtor M 
in execution of his decree. The defendants re- 
lied upon the deed of sale executed by the widow 
(exhibit 98) : Held, that the alleged sale to the 
defendants (exhibit 98) was not a real transaction 
supported by good consideration, and must be set 
aside in so far as it interfered with the execution 
of the plaintiff’s decree. The transferees were 
not purchasem for money, or even creditors dili- 
gent in pressing an enforceable right. They were 
members of the vendor’s family, and the con- 
sideration they gave, consisted of old and barred 
claims that could not he enforced. Payment of 
such debts by a transfer of the insolvent’s whole 
estate, to the disappointment of creditors whose 
claims were not barred, was in itself a fraud. 
Being made to near relatives acquainted with the 
facts, it could not be regarded as a real and prac- 
tical transaction : Meld also, that the character 
of the transaction was not altered by the agree- 
ment (exhibit 114) of the defendants to settle 
Mie claims of Jf’s creditors, The agreement was 
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not communicated to the creditors, and it could 
be suppressed at any moment by the concurrence 
of the paities to it. If that agreement was inde- 
pendent of the conveyance (exhibit 98) of the 
property to the defendants, the latter had no con- 
sideration to support it, except merely the moral 
consideration to pay a barred debt, which could 
not prevail against the obligation to satisfy a 
decree about to be executed. If, on the other 
hand, the agreement (exhibit 114) was connected 
with the conveyance (exhibit 98), the exclusion 
of its terms from that document and the secrecy 
observed about it stamped the transaction with 
fraud, whether the transfer was real or only fraudu- 
lent. There was no honest trust for distribu- 
tion which could defeat the plaintiff’s execution. 
M might have preferred one creditor to another 
having an equal right, and the fact that tbe 
creditor was his brother did not make such a 
preference improper. But although M might 
have preferred one creditor to another, his widow 
could not do so. She took her husband’s estate 
as an aggregate, assets and debts together. She 
was in some degree a trustee, and at any rate 
under a legal obligation to pay her deceased hus- 
band’s debts, and to pay them as far as she could 
equally. She was not at liberty to deal capri- 
ciously with the estate which she could alienate 
at all only for special purposes indicated by the 
law. She ought not, in performing the duty cast 
upon her, to prefer one valid claim to another, 
as her husband might have done. This advantage 
a creditor might have obtained from her husband 
by his diligence, but on her no pressure could be 
exercised, except through the estate which she 
was bound, pressure or no pressure, to distribute 
among the creditors. A purchaser from a Hindu 
widow must see that she exercised her power of 
sale strictly, or at least satisfy himself that a 
sujBdcient cause for alienation exists. If the de- 
fendants told the widow that the claims, in con- 
sideration of which she made the conveyance to 
them, were barred by limitation, then clearly she 
had joined with them in a scheme for depriving 
the judgment-creditors of their due. If they did 
not tell her, they deceived her by their silence 
when, as near relatives getting an advantage, 
they were bound, in dealing with an ignorant 
woman, to put her in possession of all the 
material facts — Contract Act IX of 1872, ss, 16 
and 17. EAITGILBHAI KALYANDAS ViNAYAK 
Vishnu. 

[L D. R. 11 Bom. 666 

2. -^Fraudulent conveyance — Gift in fraud of 
creditors — Subsequent sale by creditors in exe* 
eution of subject-matter of gift-— Purchase at exe- 
auHon-sale for inadequate price by means offratid.} 
In June 1875, A being in pecuniary difficulties 
executed a deed of gift of all his property in fa- 
vour of his wife and minor sons, the plaintiffs. 
JS, one of his then existing creditors, subsequent- 
ly obtained a decree against him, and in exe- 
cution sold part of the said property. At the 
sale the first defendant by means of false 
representation became the purchaser at ai| 
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inadequate price. In July 1879, A applied to 
have tiie sale set aside, on the ground of the 
fraud of the first defendant, but his application 
was rejected. In 1884 the plaintife by their 
next fiieod sued to set aside the sale, contend- 
ing that at the date of B's decree the property 
was theirs by virtue of th^ deed of gift of June 
1875, and further that the sale was void by rea- 
son of the defendant’s fraud : Ifeld, rejecting 
the plaintiffs’ claim, that the plaintiffs could 
not be allowed to set up their deed of gift as 
against the proceedings in execution under which 
the defendant acquired his title as purchaser. 
That gift was made to them b;^ A when he 
was in pecuniary difficulties, and included all 
property. It was, therefore, void as against 
his then existing creditors, of whom B was one. 
JB was, therefore, entitled to sell the property 
in execution of his decree. Hormitsjee 
COWASJI. 

fl.L. R. 13 Bom. 297 

3 . — Sale to cTeditor fov old debt and neio ad- 
vance on, del/tor^s lanJirvptey — Intent to delay 
and defeat creditors — Bondjides of purchaser — 
Irandule?it preference-^Staiute 13 Bliz, c. 5] 
On the 27th February 1886, the firm of Ean- 
chhod Jamna, a family firm, was on the point 
of failing being heavily indebted. On that day, 
the managing member of the firm executed four 
sale-deeds, comprising all the property of the 
firm, in favour of four different creditors of 
the firm, of whom the plaintiff was one. The 
deed executed in favour of the plaintiff was 
in consideration of a then existing long-standing 
debt and a fiesh advance of Rs. 3,400 made by 
him to the firm. The next day the firm stopped 
payment. The defendant was one of the cre- 
ditors of the firm, and sought to attach and sell 
the property conveyed to the plaintiff in execu- ‘ 
tion of a decree which the defendant had ob- 
tained against the firm. The plaintiff’s objection I 
to the attachment by the defendant having been i 
disallowed, he brought the present suit against 
the defendant, to establish his right to the pro- 
perty attached under his sale-deed. The defend- 
ant contended {Inter alia) that the sale to the 
plaintiff, having been effected in order to delay 
and defeat the creditors and to give undue 
preference to the plaintiff, was void : Held^ on 
the evidence, that the sale to the plaintiff was, 
on the part of the plaintiff at least, a lond fide 
sale in consideration of a debt still due, and for ! 
payment of which the plaintiff had been press- 
ing, and Es. 3,400 in cash ; and that there were 
no circumstances in the case which showed that 
the plaintiff in entering into it was a party 
to any scheme to delay the general body of the 
creditors That being the case, the sale was not 
impeachable at the instance of the defendant; 
although, having regard to the fact of its having 
been negotiated on the eve of the failure of the 
firm, it might possibly be regarded as a sale by 
which the plaintiff obtained on unfair preference, 
and as much perhaps be impeachable at the suit 
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I of the whole body of creditors. In re Johison: 
! Golden v, Gillarn, L. R. 20 Ch. D. 389, referred 
to and followed. Motilal Raviohand Utah 
Jagivandas. 

Ll. L. R.13 Bom.434r 

4. — Arrangement hetmeenfirm and its creditors — 
Giving time — Mortgage security A firm in 
difficulties executed a mortgage, securing debts 
due to creditors named in the deed, it being 
understood that all the creditors should refrain 
from suing the firm until the expiration of a 
certain period. Notwithstanding this, two credit- 
ors named in the deed immediately sued for 
their debts, and obtained decrees. Other credit- 
ors named in the deed afterwards bringing 
the present suit to enforce their rights under 
the mortgage, it appeared that the intention 
and agreement was that the deed should not 
take effect, unless all the creditors came in and 
were bound by it : Meld^ that the suits above- 
mentioued having been brought before the expir- 
ation of the period agreed upon, the considera- 
tion for the mortgage had failed, and the credit- 
ors could not sue the firm on the mortgage-deed. 
AJUBHIA PeASAB V. SiBH OOPAB. 

Ih Ii. B. 9 All. 330 

5. — Time fioeed for payment of deM — Intention 
of parties^ The term fixed for payment of a debt 
should be presumed to be a protection only for 
the debtor till a contrary intention is shown. 
Bhag-wat Das v. Parshab Singh, 

[I. L. R. 10 All. 602 

DEBTS. 

See Oases unbee Attachment — Sub- 
ject OP Attachment— Debts, 

DECLARATORY DEGREE, SUIT FOR. 

Cot. 

1. Requisites for existence of right 255 

2. Suits concerning documents 255 

3. Removal of lien or attachment .... 256 

4. Reversioners ... ... 256 

5. Declaration of title ... ... 258 

6. Rent and enhancement of rent ... 250 

See Appellate Couet— Exercise of 
Powers in various Oases— Spe- 
cial Oases— Plaint, 

[I. L. R. 13 Bom. 548 

See Orant— Construction op Grants. 

Cl. L. R. 12 Bom. 80 

See Jurisbiction op Civil Court— Bent 
AND Revenue Suits, N. W. P, 

fl. L. R. 11 AIL 224 

Limitation Act, 187T, Art, 144— 
Abyerse Possession. 

[LL.il.l2Bom. 80 
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DEGLARATOEY DECREE, SUIT POR- 

contniued. 

See Plaint— Amendment of Plaint. 

[I. L. R. 13 Bom. 648 

See Valttation of Suits— Slits. 

[I. L. R. 12 Mad. 223 

(1) REQUISITES FOR EXISTENCE OF RIGHT. 

1 — Specific Relief Act 1 of 1877,s. 42 — Gonse^ 
q\ientialRel'ief,'] Per cur . — The restrictions imposed 
under s. 42 of tlie Specific Relief Act must beheld 
to refer to the consequential relief properly obtain 
able by the plaintiff as against the defendants in 
the suit, and not to be extended to the case of all 
third parties who may possibly support some of 
the contentions of the defendants. Subeamanyan 
r . Paeamaswran. 

[I. L. R 11 Mad. 116 

2 — Specific Relief Act, s. 42 — Amendment of 
plaint — Suit to declare alienation ly Hindu widow 
inmlid — Death of widoio pending appeal by plain- 
tiff — Right of appellant to proceed with appeal — 
Plaint not to be amended by cla'im for possession.'] 
The proviso to s. 42 of the Specific Relief Act that 
*‘no Court shall pass a declaratory decree wheie 
the plaintiff, being able to seek further relief 
than a mere declaration of title, omits to do 
so” refers to the position of plaintiff at the date 
of suit. Where a suit was brought for a declara- 
tion that certain alienations of land made by a 
Hindu widow to the defendants were not binding 
on plaintiff, her reversionary heir and pending 
appeal by the plainniff, the widow died : Held, 
that the plaintiff was entitled to proceed with his 
appeal ; (2), that plaintiff could not be permitted 
to amend his plaint and claim possession. Govinda 
v . Perumdevi. 

[I. L. R. 12 Mad. 136 

(2) SUITS CONCEENING DOCUMENTS 

Cause of act ion — Suit to cancel patta,] Plain- 
tiff sued in a Civil Court to cancel a patta which 
he alleged was incorrect and fraudulently antedat- 
ed by the defendant with a view to prevent plain- 
tiff from taking steps to cancel it in a revenue 
Court . a copy of the patta had been affixed to 
plaintiff’s house ; Meld, that the plaintiff had no 
cause of action cognizable by a Civil Court. 
Hurdin V . Alayudin. 

[I. L. R. 12 Mad. 134 

4 . — Madras Rent Recovery Act ( VI JI ^1865) — 
Suit Ciml Court to enforce exchange of patta 
and muchalha~-^ Civil Procedure Code, s. 63 — 
Amendment of plaint.] A suit in the Court of a 
District Munsiff to enforce acceptance of a patta 
and execution of a muchalka by defendant in 
respect of a holding in a village to which plaintiff 
claimed title, was dismissed as not being main- 
tainable ; Reid, that the suit should not have 
been dismissed, but tbe plaint should have been 
amended by tbe addition of a prayer for a declara- 
tion of the plaintiff ’s title*, andthat the Court then 
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contmued. 

(2) SUITS CONCERNING DOCUMENTS- 

concluded , 

would have had jurisdiction to grant, by way of 
consequential relief, the relief originally sought. 
Narasimma v, Suryanarayana. 

** [1. L. R. 12 Mad. 481 

(3) REMOVAL OF LIEN OR ATTACHMENT. 

Assignment of interest of judgment-debtor in 

surplus proceeds of sale--^ Attachment by creditor of 
judgment-debtor — Suit for declaration of assignee's 
titles Civil Procedure Code, s. 266 (h)— Contingent 
interest.] In execution of a decree in a District 
Munsiff ’s Court, certain property having been sold, 
a balance, after satisfying tbe decree, remained in 
favor of tbe j udgment-debtor X After the date of 
sale, but before the whole of the purchase-money 
had been paid into Court, X applied to the Court 
by petition, praying that the amount due to him 
might be paid to J, to whom, alleged, he had 
assigned it. Before any order was made on this 
petition, R, 0, D and JS in execution of separate 
decrees against X attached the sum in Court. The 
District Munsiff ordered that B, 0, D and X should 
be paid before A. A brought a suit against R, 0, 
D, and JE in another District Munsiff’s Court for a 
declaration that he was entitled to the money and 
to set aside the said oider. The Munsiff set aside 
the order and declared the plaintiff to be entitled 
to tbe amount. B, C, D and E appealed against 
this decree, and the District Court passed a decree 
dismissing A's suit : Eeld, on second appeal by 4 
that he was entitled to a decree, declaring his title 
to the amount claimed. Ohathu v. Runhamed. 

[I. L. R 11 Mad. 280 

(4) REVERSIONERS. 

3.— Joinder of plaintiffs-^ Suit by daughter and 
daughter's son against widow to declare alienations 
invalid.] The palayam of 6 was granted dur- 
ing the Mahomedan rule to a Hindu on service 
tenure, the condition being that the grantee 
should maintain, a body of police for the service 
of the paramount power. This palayam was not 
brought under peimanent settlement under the 
provisions of Reg. XXV of 1802. The last 
male holder died in 1860 leaving him surviving 
a widow K and a daughter C. In 1865 the Gov- 
ernment discontinued the service and, in lieu 
thereof and of the reversionary interest of the 
Crown, imposed a quit-rent, and an inam patta 
was issued to K by the Inam Commissioner by 
which her title to the estate was acknowledged 
by the Government of Madras, and the estate was 
confirmed to her as her absolute propeifcy subject 
to the quit-rent. In 1882 0 and her minor son 
A sued X and others to whom X had alienated 
portions of the estate, for a declaration that they 
were the reversionary heirs of X, and that the 
alienations made by X were good only during 
the lifetime of X. The District Judge held that 
there being no collusion between Q and the 
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(1) revehsioners— 

clefendante, A was not; entitled to join in the 
suit IMl that A was oiiUtlod to join 0 as co- 
plamtlff. NABAYANA l\ CliENaALAMMA. 

- ^ [I L. R. 10 Mad. 1 

7 — Sj}ee/fio Jddtef Act, s, 42 — Suit hy re- 
verHiouer.s oy Iluulu ividoiv ] The plaintiffs, uncle’s 
sons of B, a deceased Hindu, brought a suit 
as leversioners of JR for a declaration that cer- 
tain alienations made by 3/. the widow of JR, 
wexe not binding beyond the lifetime of 31, The 
Distiict Judge held on the stiength of Grejman 
Sdiqh V. Waluivl Lall Singh, I. L. R. S Oalc 12, 
that the suit would not lie under s. 42 of the 
Specific Relief Act • Held that the suit would 
lie. Gangayya 't. Mahalakshmi. 

[I. L. R. 10 Mad. 90 

■% 

8.—Suitdy reversioner to estahhsh lus title to 
gmiperty sold 'ui e.cccvtion> of decree obtained 
aqainst a widow as reprc'ientati ve of her deceased 
hisbuiuVs estate — Fraud — Collusion — Buflit of re- 
rcrsioner to 2^ossession J The plaintiff, as the 
nearest heir of one 0 T who died intestate in 
1873, sued to set aside a sale of ceitain immove- 
able piopeity belonging to the estate of the de- 
ceased, which had been sold on the 3rd Novem- 
ber 1875, in execution of a money-decree obtained 
by the defendant J against B T”, the widow of 0 T. 
B V had married a second time in 1876, and 
her second husband was the bi other of the pur- 
chaser at the execution -sale. The plaintiff alleg- 
ed that the decree had been fraudulently and col- 
lusively obtained on a bond in 0 2^’s name, which 
had been forged by The suit was bi ought on 
the 28th January 1878, and the plaintiff piayed 
that the sale might be cancelled, having been 
made in order to defeat his rights ; that he might 
be declared the heir of 0 T , and that possession 
of the property, with mesne profits might be 
awaided to him* Held, on the evidence, that 
the suit against B V was collusive, and 
that the sale in execution was in fraud of the 
plaintiff’s light He was theiefore entitled to 
a decree declaring that he was not bound by the 
sale of the 3rd November 1875, m the suit 
brought by ,/ against B V as representative of 
her deceased husband 0 T, Whether the plaintiff 
was entitled also to immediate possession of the 
propeity in the rait, depended on the question 
whether B F’a* life-estate was defeasible on her 
re-marriage. She belonged to a caste in which 
re-marrxage was permitted. The following issue 
was accordingly sent to the lower Couit for tiial : , 
Whether, by the usage of the country, the rights i 
and inteiests of B T"by inheritance in her de- 
ceased husband’s property, the subject of this 
suit ceased and determined on re-man iage in 
1876 as if she had then died.’ Paeekh Ranchor I 
r, Bai Yakhat. 

[1. L, R. llBom. 119 
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coni inued — 

(4) REYERSIONBRS^^a;irZ?/^/Y7. 

9. — Alienation by widow to her married daugh- 
ter — Art / of 1877 (Speeifie Belief Aet), s» 42.J 
The effect of a gift by a Hindu widow of her de- 
ceased husband s osfcate to her daughter is merely 
to acceleiate the latter’s succession and put her 
by anticipation in possession of her life-estate, 
and therefore affoids no cause of action to a le- 
versionei to maintain a deolaiatory suit im- 
peaching the gift. Per Mahmood, J., that in 
the exercise of the discretion allowed to the Court 
by s. 42 of the Specific Relief Act, a declaratory 
decree should be refused to the plaintiff in such 
a case, where the donee was a married woman 
and capable of bearing a son, who would be the 
next reversionei to the full ownership of the estate 
of the donoi’s deceased husband. luclar Knar v. 
Lallci Prasad Singh, 3. L. R. 4 All. 532, and Udhar 
Singh v. Banee Kooniour, 1 Agia234, referred to, 
Bhupal Ram ? Laohma Kuar. 

[I. L. R. 11 All. 253 

(J) DECLARATION OP TITLE. 

iQ^Specifie Belief Act (I of 1877), ,9. 4^— 
Obstrnetion to alleged highway — Criminal Proce- 
dure Code, Act X of 1882, ss, 133, 137 — Pai^tiesl 
An owner of land has a right to bring a suit 
under s. 42 of the Specific Relief Act against any 
one of the public who formally claims to use such 
lands as a public road, and who thereby has 
endangered the title of the owner. To such a 
suit it IS unnecessary to make the Secretary of 
State a party. Such a suit is not barred by an 
Older of a Criminal Court under s 137 of the 
Oiiminal Procedure Code. Khodabux Mundal v. 
Monglai 3Itindcil, I. L. R. 14 Calc. CO, overruled, 
Ohuni Lall i\ Ram Kishbn Sahl. 

[I. L. R. 15 Oalc. 460 

11 — Sale in execution of decree of g}ro;peTty not he* 
longing to gudgment -debtor — Bight cf oioiier to bring 
suit to establish title and not loaitfor dispossession ] 

In execution of a decree on a mortgage certain 
property was sold which the plaintiff in this suit 
claim ed as his own under a sale to himself by the 
sons of the judgment-debtor. He applied to the 
Court to have the sale set aside, but failing in his 
application he sued both the decree-holder and 
the auction-purchaser for a declaration of his 
title to' the property in question The Assistant 
Judge held on appeal that the suit was not main- 
tainable on the grounds that a separate suit could 
not be brought, as the question of title was one 
for decision in the execution proceedings, and 
that even if the point could be raised in a sepa- 
1 ate suit, the present suit was premature, as the 
plaintiff should have waited till he was dispossess- 
ed by the auction-purchaser : Held, that the suit 
was not premature. A person, whose property is 
sold in execution of a decree against a third party, 
is nob bound to wait till he is dispossessed by the 
auction-purchaser. As soon as his title is denied | 
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BEOLARA.TOEY DECREE, SUIT FOR^ 

concluded, 

(6) DECLARATION OP TITLE 

lie is entitled to bring bis suit. Siiivram Oiiinta- 
MAN %\ JiVlT. 

[I. D, R. 13 Bom. 34 

(6) RENT AND ENHANCEMENT OP RENT. 

1^—Declamtory Decree — Further relief '^ — 
Ar7'ear8 of reut^SyjecfJie DelUf Act [Act I of 
1887), 5. 12.] In a suit for a declaratory cleciee in 
respect of plaintiff’s right to certain land wbeie 
it appeared that rent was due to the plaintiff in 
respect of such land, if bis case were a tiue one. 
and where such rent was not claimed. Held, 
that the ‘‘ fuither relief” referred to in the 
proviso to s. 42 of the Specific Relief Act is fur- 
ther relief in relation to the legal character or 
right as to any propeity which any person is en- 
titled to, and whose title to such character or 
right any person denies or is interested m deny- 
ing,” and does not include a claim for an ears of 
rent. Fakir Chand AudhiKxIri Anunda 
Chtoder Bhuttaohabji, 

[I. L. R. 14 Calc. 586 
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See Civil Procedure Code, s. 257. 

[L L. R. 12 Mad. 121 

Amendment of— 

See Limitation Act, 1877, Art. 178. 

[I. L. R. 9 All 364 

Assignment of— 

See Cases under Civil Procedure 
Code, 1882, s. 232, 

Form of— 

See Eeliif, 

[1. L. R. 10 Mad. 875 


DECREE— 

, Payable by Instalments— 

Sec Limitation Act, 1877, Art. 178. 

[X L. R. 15 Calc. 502 

See Dekkan Agriculturists Relief 
Act (XVII OP 1879), s 20. 

[I. L. R, 12 Bom. 326 

, Satisfaction of— 

See Gases under Civil Procedure 
Code, 1882, ss. 257, 258. 

Sec Penal Code, S 210. 

[I. L. R. 16 Calc. 126 

[I. L. R. 10 Bom. 288 

(1) FORM OF DECREE. 

(a) General Oases. 

l^Dccrce for larger amount than that claimed 
’--‘Consent of 2}arttes-~Com27romi!^.e of md awards 
big gdanit iff more than amoimt claimed — Exceu- 
tion of decree limited to amount claimed — Suit for 
larger amount aicarded In comjmmiise.'] By con- 
sent of paities and the leave of the Court a suit 
may be amended to cover an increased claim, and 
there is nothing in the law which prevents the 
parties to a suit enlarging by consent or compro- 
mise the original claim, and getting or allowing a 
decree for a greater amount of money or land than 
that originally asked for. Mohiballah i\ Imamt, 
[I. L. R. 9 All. 229 

(Jj) Bill op Exchange. 

2. — Suit on Bill of Exchange-^ Cinl Procednn 
Code Aei (XTV of 1882), 532, m-^Xegotialle 

InutrumenU Act {XX 1881), .9. 35.] A plaintiff 
suing on a bill of exchange the drawer, acceptor, 
and endorser, where the endorsement has been 
made before maturity and without restriction, is 
entitled to a decree against all three defendants ; 
a deoiee containing a condition exempting the 
endorser from liability until the plaintiff has 
exhausted his remedies against the drawer and 
acceptor is therefore illegal. BANK op Bengal 
i\ Kartick Ohundpr Roy. 

[I L. R 16 Calc. 804 

{o') Mortgage. 

3 — First and second mortgages — Second mort- 
gagee not made 2 ) arty to suit by first mortgagee for 
sale of mortgaged j^roperfy ^Transfer of Property 
Act {ir of 1882), .9 85 — Xoticefl Certain im- 
moveable propeity was mortgaged in 1865 to H, in 
1871 to Ci and in 1873 again to IL In 1883 the 
property was pui chased by M, the representative 
of G, in execution of a decree obtained in 1877 
by <9 in a suit for sale brought by him upon the 
mortgage of 1871. To this suit and decree the 
mortgagee under the deeds of 1865 and 1873 was 
not a party. In 1886, M sued the represenatives 
of U for redemption of the mortgage of 1865. 
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DEGR'EiE—co/itl/ined. 

(1) FORM OF 'DBOR'EiB~-~co)ithine(h 
(r) MoBT^AaE — ci)}itinved. 

One of tlie defendants pleaded that as lie was a 
puisne incumbrancer in the property in suit at 
the time of the plaintiff’s suit against the mort- 
gagorsm 1877, he ought to have been made a party 
to that suit, and thus afforded •• an opportunity 
of protecting his rights by payment of the moit- 
gag e-money ” He did not in the Court below 
ask in express terms to be allowed to redeem 
the plaintiff’s moitgage, but he did so in appeal j 
to the High Court : Held, with leference to the | 
teims of s. 85 of the Transfer of Property Act, 
that inasmuch as the defendant was in possession 
of the mortgaged property at the time of the suit 
of 1877, and his mortgage was a registered in- 
strument, it must be piesumed that the plaintiff 
had notice of its existence and should theieforc 
have made him a party ; and that;, under the 
ciicumstances he should be placed in the same 
position as he would have held if the decree of 
1877 had never b^en passed : Held also that, al- 
though it would have been more regular had the 
defendant in the Court below asked in expiess 
terms to be allowed to redeem the plaintiff’s mort- 
gage and brought into Court what he alleged to 
be due theieunder. or expressed his willingness 
to pay such amount as might be found to be due 
on taking accounts, yet, the defendant having 
pleaded that he ought to have been afforded an 
opportunity of protecting his rights by payment 
of the prior mortgage-money, the Court should 
not be too technical in such a matter, where the 
defendant had the undoubted right now asserted j 
by him, and where the result of not recognizing , 
such right would be to extinguish his security, i 
The Court therefore passed an order declaring ! 
the defendant entitled to retain possession of the < 
property in suit, if within ninety days he paid i 
into Court the amount of the plaintiff s moitgage- 1 
debt, with interest, otherwise the lower Court s ‘ 
decree for redemption on payment of the amount ! 
clue on the moitgage of 1865 would stand. \ 
Mchammab Bami-fd-bin r. Mast Sixg-h. i 

[I. L. R. 9 All. 125 I 

■% I 

4, — Transfer of Property Act {IV of 1882). ^ 
A?. 1, 67. 86 — 89 — Vsnfructnary mortgage, dated ‘ 
20i5/if' Ajw/ 1883 1884.] In a suit filed j 

in 1884 on a usufructuary mortgage, dated 20 th . 
April 1882, a decree w’as passed for the payment | 
of the moitgage-money, or in default for the sal© ' 
of the mortgage pi operty • Behl, [semhle under 
the Transfer of Property Act) that the decree for 
sale was the right decree. Tei^katasami i\ 
SUBBAMAXYA, 

II. L. R. 11 Mad. 88 

5 — Cotutructlmi of mortgage load — LmlAllfy 
if peojKrty ether tMti that mortgugtd’l Under a 
mortgage-bond, a mortgagor stipulated that, if 
the money advanced should not be repaid at a 
fixed date, the mortgaged property might be sold : 
and that, if the propeity weie sold for arrears of 


IimRm^--contlnned, 

(1) FORM OF DECREE— CO 

{e) M0BTaA<4E — concluded. 
Government revenue or for other causes, the 
mortgagee might, in such cases, recover the 
money advanced by execution against the person 
or other property of the mortgagor : Held, no sale 
having taken place under the second stipulation, 
that the mortgagee could only obtain a decree 
against the mortgaged properties. Narotam Das<} 
V. Sheojmrgash Stngh, I L. R. 10 Calc, 740, re- 
ferred to. BtTNSEEDHUR V, SUJAT ALI. 

[I.L R.16 0ale.540 
id) Nonsfit. 

6. -^ Suit dismissed as drongtit, icith liberty to 
bring afresh suit — Civil Procedure Code, .9. 373.] 
Where a suit for enforcement of hypothecation 
against immoveable property was dismissed “in 
the form in which it was brought,” and with 
permission to bring a fresh suit,” on the ground 
that the plaintiff, by purchasing a part, had put 
it out of his power to sue for relief against the 
whole of the hypothecated propeity : Held that 
the decree being in effect one of nonsuit, which 
no Court in India had power to make, and not 
being made under s. 373 of the Civil Procedure 
Code, and the plaint not having been returned or 
1 ejected under Chap V of the Code, the deci- 
sion must be set aside. Watson v. The Colie et or 
of B.ajdialiye,\% B. L. R. P, 0. 48 ; 13 Moore’s 
I. A. 160, and Kudrat v. Bimi, I. L. R. 9 All. 165, 
referred to, Banwaei Das i\ Mfhammad Mas- 

HIAT. 

[I. L. B, 9 All* 690 

(e) Partition. 

7. — TaluMarl estate — Decree of Privy Council,'} 
In a suit, commenced in 1865 by a member of 
a joint family for the declaration of his rights in 
a talukdari estate, paitition not being claimed 
the order of Her Majesty in Council (1879) direct- 
ed that the taluMar should cause and allow 
the villages forming the taluMan estate and 
the proceeds thereof to he managed and applied 
according to the trust declared in favor of the 
family The plaintiff in that suit afterwards 
obtained entry of his name as a co-sharer in 
the villages in the register kept under Act XYII 
of 1876, s. 56 ; and then brought the first of 
the piesent suits for his share upon partition, 
both in that estate as it stood in 1865, and also 
with the addition of villages since acquired out 
of profits, claiming an account against the taluh- 
dar. The latter alleged, among other defences, 

' that the taliiMari estate was impartible, and 
brought a cross-suit to establish this, and also 
that it was held by him according to the rule 
of primogeniture, the right of other members 
of the family being only to the profits : Held 
that, in regaid to the order of Her Majesty 
above-mentioned, which was applicaale to an 
estate held subject to the law of the Mitakshara, 
the talukdari estate could not be declared to be 
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DECREE— 

(1) FORM OF DECREE— 

{^0 Pahtitiok— 

impartible; alsotliat a declaration in the Judicial 
OommissionoPs decice that a member of the family 
entitled to a share upon partition should hold it 
as an under-proprietor under thetalukdar could 
not be allowed to stand. Pirthi Pal v. Jowahir 
S maH. 

[I. L. B. 14 Oalo. 493 
[L. R.* 14 I. A. 37 

S/^<5 Shankar Baksh v. Hardeo Baksh 

[I. L. R. 16 Calc. 397 
[L R. 16 I A. 71 

(/) Possession. 

8. — Decree for pomsnon under molturrcbvi 
lease — Condition as to payment of o'ent.'] After 
the sale of a share in an estate under the pro- 
visions of Act XI of 1859, a suit was brought to 
establish a mokurraii lease, as an incumbrance 
under s 54, upon the shaie in the hands of the 
purchaser. The mokurraii lease having been 
established as to so much only of the lands as 
were covered by the title proved, the decree 
below, although no question of apportionment 
had been raised, was conditional that the whole 
rent reserved should be paid Held^ that this 
condition should have been omitted, the amount 
of rent being determinable by a future pioceed- 
ing if necessary Imambandi Begum r. Kam- 
leswari Pershad, 

[I. L. R. 14 Calc 109 
[L. R. 13 1. A. 160 

(2) CONSTEUCTIOX OF DEGREE. 

{a) General Oases. 

9. — Decree Iwio constructed for of 

execution.'] A decree cannot be extended in exe- 
cution beyond the real meaning of its terms. 
Budan d. Ramchandea Bhunjgaya. 

[I. L. R 11 Bom. 537 

10. — Statement of Claim, in the decree of Apyyeal 
Court not a ^art of decree — Civil Procedure Code 
{Act XIV of 1882), ss. 579 and 587 — Practice,] 
On a second appeal the High Court decreed the 
plaintiff’s claim with costs throughout ; but the 
claim, as stated in the paper book of appeal, 
differed from the claim as it had been stated in 
the plaint: JHeld, that the decree was to be 
understood as referring to the claim as stated in 
the plaint, and not as described in the paper book. 
Sections 579 and 587 of the Civil Procedure Code 
(Act XIY of 1882) do not require the claim to be 
stated in the decree, so as to make such statement 
a part of the decree itself, SouBE Sheinivasapa 
V. Krishnapa Hegdb. 


DECREE— 

(2) CONSTRUCTION OF mOVim-^contlrnied, 
{a) General Gases— concluded, 

11. — Decree specifying a certain time for execu- 
t io n —Const rucPi o n—Qon d it ion p re cede n t—Li m ^ 
tatwn.] The plaintiff obtained a decree on the 
25th July 1882, which directed that he should 
give the defendant possession of certain parcels 
of land at the end of next Mai gashtrsha {i <?., 9th 
January 1883), and that, on his doing so, the 
defendant should remove certain hedges and 
sheds, and restore the land in suit to the plaintiff. 
On the 9th December 1885, the plaintiff applied 
to execute the decree. The defendant resisted 
the application as being time-barred, He con- 
tended that the plaintiff having failed to deliver 
up the laud in his possession within the time 
specified in the decree, he had lost his right to 
execute the decree Ileldf that the application 
was not time-ban ed. The specification of the 
end of Margashirsha had merely the effect of 
postponing the operation of tfee decree till that 
time, and the plaintiff had three years from that 
date within which he might seek execution. The 
mention of a term when a particular right is to 
become enfoiceable, is not a condition piecedent, 
whether the enforcement be otherwise subject to 
a condition or not. Naeain Ohitko Juvbkar 
l\ VlTHUL PARSHOTAM. 

[I. L. R. 12 Bom. 23 


{!)) Buildings, Erection or Removal op 

12. — Suit for removal of ohstonietion— Decree for 
plaint i^f (luali tied hj declanng that parties retain 
rights exercised prior to olstruction.] In a suit for 
the lemoval of a building which the defendants 
had erected and which was an obstruction to the 
plaintiffs’ right to use a courtyard adj'ommg their 
residences, it appeared that the land on which 
the building stood did not belong to either paity, 
but that all the inhabitants of the moMiUa had 
fiom time immemorial exercised a right of way 
ovei it to and from their houses. It also appeared 
that on a part 0 %^ the same land, there had for- 
merly stood a thatched building used as a “sitting 
place” by the residents of the moliuUa. The 
lower Appellate Court, while decreeing the claim, 
observed that the defendants, if they liked, could 
construct and use a shed “according to the old 
state of things” and “without offering obstruc- 
tion to” the right of the plaintiffs to “ use it as a 
sitting place when necessary . ” Held that this 
was not a declaration of a right in the defendants 
to build, but merely a statement that the decree 
would not operate as an inteiference with the 
rights of the parties to have a similar thatched 
building set up as had existed in former times, 
Official Trustee of Bengal v. Krishna Ghunder 
iVozoomdar, I. L R. 12 Calc. 239 ; L. R. 12 I. A. 166 
distinguished. Fatehyar Khan v Muhammad 
Yusuep Muhammad Yusufp v, Fatehyab 
Khan. 


[I. Bom. 177 


[I. D. B. 9 All. 434 
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DECREE— 

(2) CONSTBUOTION OF DECRBE-^“^?-^^^;JW^^^. 
C^’) Costs. 

13 ^Execution of decree — Decree on mort^ 
gage bond — Co^th against gudgment-debfors g)er- 
soktilly.'] Oextain plamtifts were the holdeis of 
the following’ decree obtained on a mortag’e-bond 
^■It is ordered that the defendants shall pay to 
the plaintiffs the sum of Rs. 2,n50 and costs 
Rs. 312, total Rs 2,802, within two months from 
the date of the signing’ of the decree ; interest 
will run on the said amount at the rate of 6 per 
cent, per annum up to realization If the de- 
fendants do not pay the amount within the time 
pr escribed, they will lose their right of redeem- 
ing the property mortgaged, and possession there- 
of will be given to the plaintiffs.” On the judg- 
ment* debtors making default, the decree-holders 
applied for execution * the Subordinate Judge 
directed execution to issue, but held that execu- 
tion could not be had for costs under the terms 
of the decree ; and this order was upheld by the 
District Judge on appeal : Deld, that the decree- 
holders were eStitled to their costs of the suit 
from the judgment-debtors personally, or from 
properties belonging to the judgment-debtors 
other than those mortgaged. Ruxxessue Sein 

JUSODA. 

[I. L. R. 14 Calc 185 

14. — Decree 07i mo7'fgarfe— Decree for foixclosure 
— Order absolute for j-orecUmu'c — 21ortgagee ob- 
taming possession-- Sub sc gnent application by 
mortgagee to execute order for costs — Civil Proce- 
dure Code, s. 220.] A decree for foreclosure con- 
taining a distinct and sepaiate order for costs 
was afterwards confirmed by an order absolute 
for foreclosure, and the mortgagee under such 
order obtained possession. Subsequently he ap- 
plied for execution of the order for costs : DeJd, 
that the costs awarded could not be considered 
part of the money due upon the mortgage, and 
as such, superseded by the oider absolute and 
the mortgagee’s possession theieunder, and the 
application must, therefore, be allowed. Rutnes- 
sur Sein v. Jimda^ I. D. R 14 Calc. 185, referred 
to, DamodaeDas V Budh Kuae. 

[I. L, R. 10 All. 179 

(^d) Instalments. 

15, — Construction if decree for money payable 
by iiistiibnents — Term malting the entire sum pag- 
able on di fault 'in payment of some (f the tnstaU 
ments at ceitain daft's.] A decree for money pay- 
able by yearly instalments made the full amount 
payable on both the first instalment being unpaid 
on the due date, and two consecutiTe instalments 
being in default and unpaid at the same time. 
Defaults were made, and questions as to the late 
of iiiteiest. on what amounts, and for what periods, 
by reason of the debtor’s delay . interest was pay- 
able, were dealt with in an order of Her Majesty . 
in Council, which made declarations as to the I 
allowances of interest to which the decree-holder . 
would be entitled on the adjustment of accounts j 


DECREE — continued^ 

(2) CONSTRUCTION OP 

(d) Instalments— concluded. 

between the paities. The accounts having beon 
taken in the Court executing the order, the decree - 
holder applied for execution to the full amount * 
J/eld, that the instalments having been paid, 
though not at due date, and applied in payment 
of interest, he was not entitled to such execution, 
because the contingency, on the happening of 
which he would have been entitled thereto, had 
not happened Sham Kishen Das r. Run Baha- 
DUE SlNG-H. 

[I. L. R. 15 Calc. 761 

(e) Mesne Profits. 

16 — Declaratory decree — Seycirate suit — Mesne 
‘profits, Meaning of — Decree awarding vicsneprofits.] 
In *1878 the plaintiff obtained a decree declaring 
that he was entitled to leceive every year from 
the defendant 12 per cent, of the rents and pro- 
fits of a ceitain tnam village. The decree also 
i awaided mesne profits from the date of the in- 
stitution of the suit In 1884 the plaintiff sought 
in execution of this decree to recover his share 
of the profits of the village for the years 18S2-8B 
and 1883-84 * Held, that the plaintiff could not 
proceed to enforce his rights under the decree by 
way of execution His remedy w’as by a suit on 
the light established by the decree. The decree 
had merely declared the right of the plaintiff to 
a certain share of produce, and payment was 
ordered of mesne profits computed according to 
certain piinciples. Such an award was not an 
award of a periodical payment in cBtenmni, The 
i very word “mesne” implied a terminus ad gimn 
j as well as d guo, and in the absence of a special 
I order the tei minus w^as the date of the decree. 
Yinayak Ambit Deshpandb i\ Abaji Haiba- 
tbav. 

[I. D. R. IS Bom. 416 

(/) Mortgage. 

j 17. — Practice — Decree for redemptloi dh*ectmg 
I payment of moi'tgage-debt within a specified time — 

S Computation of time allowed for gmyment iclien 
I the decree is affirmed on appeal,] Wliere a decree 
• of a lower Court is confirmed on appeal, and that 
: decree directs something to be done within a spe- 
! cified tune, time is to be counted from the date of 
i the appellate decree. Yliere, therefore, in a suit 
I by a mortgagee on a mortgage, the decree of the 
Court of First Instance diiected payment of the 
' mortgage-debt within two months from the date 
of the decree from which the defendants appealed, 
but which was confirmed by the Appellate Court : 
Ht Id, under the circumstances of the case, that it 
as the intention of the Appellate Court that the 
term of two months allowed for payment should 
be counted from the date of its own decision, and 
not from the date of the original decree, DAULAT 
Jagjiyah r. Bhuknadas Manekchand. 

[I. L. R. 11 Bom. 172 
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DECREE— ont I mied, 

(2) C02TSTEDCTI0N OP monm----co)icludvd 
(g) Possession. 

18. — Beereefor possession of a Tillage — Right 
of the holders of such a decree to the possession 
of milage account hoolis and other papers i elating 
to the management of the milage — Title-deeds.'] 
The plaiatifisj as manag'ers of a temple, obtained 
a decree for the possession of a certain mam 
village. After taking possession of the village, 
they called upon the defendants to hand over to 
them the village account books and other docu- 
ments relating to the management of the village. 
The defendants refused. Thereupon the plaintiffs 
presented a darhhast in execution, praying {inter 
alia) for the delivery of those books and docu- 
ments The Subordinate Judge rejected this 
application, on the ground that it was beyond the 
terms of the decree ; Held^ on appeal to the High 
Court, that the plaintiffs were entitled to the 
possession of the account books and documents in 
question, as being essential to the proper and 
effectual enjoyment and management of the 
village awarded by the decree. Such books and 
documents were properly to be regarded as acces- 
sory to the estate and as claimable by those to whom 
it had been awarded. The title-deeds of an estate 
counterpart leases, and other documents of the 
like kind, such as hahuliats in India, ought to be 
regarded as accessory to the estate, and to pass 
with it whether the transfer is made by a convey- 
ance, a decree, or a certificate of sale. Bh 4 .vani 
Beyi 0. Deyr AY Made aye ay. 

[1. L. R. 11 Bom. 486 

(3) ALTERATION OR AMENDMENT OF 
DEGREE. 

19. — Limitation Act, 1877, Art. 175-- Ap- 

plication for execution of decree — Order on peti- 
tion to pay hij 'instalments-^-Ciml Procedure Code^ 
s. 210,] An application to execute a decree, 
dated 30th August 18S0, was made on 25th May 
1881. While the application was pending, the 
judgment-debtor presented a petition to be 
allowed to pay the debt by instalments, and the 
decree-holder consenting to this, the Court made 
the following order : '‘According to the applica- 
tion of both parties it is ordered that the case 
be struck off, and the decree be returned.” The 
details of the instalments mentioned in the peti- 
tion were endorsed on the decree by one of the 
amlalis of the Court, but it did not appear when 
or by whose order this was done. In an applica- 
tion for execution in accordance with this arrange- 
ment made on 7th March 1885 j Held, that the 
order was not one recognising or sanctioning the 
arrangement within the meaning of s 210 of the 
Civil^ Procedure Code, inasmuch as the Court at 
the time it made the order had no power to make 
any order for instalments, any application for 
that purpose being then barred by Art. 175 of 
Act of 1887, Jhoti Sahu v. Bhxibun Gir^ 

I. L, B, 11 Calc* 143, dissented from. Abdul 
Eahaman Sobag^xjr m Dullaram Maewabi. 

[I, L. R. 14 Calc. 348 


DECREE— 

(3) ALTERATION OR AMENDMENT OF 
DECREE — continued. 

ZO.-— Practice— Lihert jj to apply — Relief after 
g udgment — Damages — Specific performance— Re- 
ciein — xilterniiteirlirf.] On the 27th April 1886, 
a plaintiff brought a suit praying for specific per- 
foimance of a contract^ or in the alternative for 
damages ; and on the 24th November 1886, ob- 
tained theiem a dociee for specific peiformance 
with the usual libeity to apply On the 6th 
December 1886, the plaintiff discovered that it was 
out of the defendant’s power to specifically peifoim 
his contract; and he, thereupon, on the 13bh April 
1887, applied to the Court which had granted the 
decree for a re-heaiing of the suit on the question 
of damages, asking that, in lieu of the deciee for 
specific perfoimance, a decree for damages when 
assessed might be entered up : Held, that he was 
entitled to ask for such lelief. Peaeisundari 
Dassee t. Hari Oharan Mozumdar Ohowdhey 

[I. L. R. 15 Calc. 211 

C' 

21,— Specific performance— Decree in faror of 
plaintif— Rectification of decree on application of 
defendant - Practice — Objection taken at hearing 
that application made to C\nirt ivas not the apjdi- 
oation of winch notice had been given to opposite 
party— Prelimuiarij point.] The plaintiffs suedm 
1877 for specific peiformance of an agieemeut, 
dated 27th September 1871, by which certain 
landed pioperties were to be divided, as specified m 
the agreement between them and the defendants. 
Ihe case came on foi heaiing on the 13th Septem- 
ber 1878 The defendants did not appear, and a 
decree ex parte was made, which declaied that the 
plaintiffs weie entitled to have the agreement of the 
17th September 1871, specifically performed, and 
refen ed the suit to the Commissioner foi the pre- 
paration of conveyances, &c. The deciee was seal- 
ed on tho 9th October 1878. No further stops 
were taken by any of the paities for six years, and 
in September 1884, the matter was first brought 
before the Commissioner. He then directed the 
defendants to lodge with him all the title-deeds 
of the properties which by the agieemeut were to 
go to the plaintiffs as their share The defendants 
thereupon applied that the plaintiffs should be 
directed to lodge the title-deeds of the prop ei ties 
which by the agreement were to go to them, but 
the Commissioner refused, to make this order be- 
ing of opinion that he was not authorized to do 
so under the decree, which contained no direction 
to him in respect theieof. The defendants on the 
lUth November 1884, gave notice to the plaintiffs, 
that they would apply to the Oouit — (1) to set 
aside or vary its order of the 13th September 1878, 
so far as it related to the lodging of title-deeds, 
&o.; (2) to appoint a receiver of certain properties 
mentioned in the agreement ; (3) to older the 
plaintiffs to deliver up to the defendants the pro- 
perties which belonged to their share under the 
agreement ; (4) to order certain accounts to be 
taken,” This motion was not brought on until 
the lOth September 1885, on which day it was 
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B'EkQB.'^^-^oothtuiued, 

(3) ALTERATION OR AMENDMENT OF 
DECREE— iweil 

dismissed with costs ; the Judge holding that the 
defendants had not shown sufficient cause to 
justify the setting aside of the decree under s. lOS 
of the Civil Procedure Code (Act XIV of 1882). 
Tbe plaintiffs having still 2:ept possession of cer- 
tain of the pioperties which by the agieement 
were to go to the defendants, notice was given by 
the defendants to the plaintiffs on the 28th Apiil 
1887, that they would apply to the Couit for an 
Older that the plaintiffs should perfoim their part 
of the agreement of the 27th September 1871, so 
far as it remained unperformed by them, by giv- 
ing up to the defendants possession of certain 
propel ties, and by accounting for the rents thereof, 
&c., &c. At the healing of this motion, counsel 
for the defendants asked that the decree should be 
rectified, by directing that the agieement should be 
specifically performed by the plaintiffs and defend* 
ants lespectively : 6eld. that the defendants 
were entitled to 4iave the deciee rectified. The 
fact that the decree declared that the plaintiffs 
were entitled to have the agreement of the 27th 
September 1871 , specifically performed, implied an 
order for specific performance of that agreement 
by all the parties to it. The mandatory words, 
however, as against the plaintiffs having been, in 
the fiist instance, omitted, might now be inserted 
in the decree, so as to put the decree into the 
ordinaiy and usual form of decree in cases of this 
natuie. The Gouithas inherent power over its 
own recoids so long as those records are within, 
its power, and it can set right any mistake in 
them Counsel for the plaintiffs contended that 
the defendants were not entitled, in the present 
motion, to ask for a rectification of the decree, 
inasmuch as their notice of motion did not inti- 
mate that tbe point would be raised Ileliy that 
such an objection ought to be taken at once as a 
preliminary point As it wms not made until the 
argument of counsel for the defendants was con- 
cluded, it should be taken that the form of the 
motion as made to Court was acquiesced in. The 
objection was then too late. Karim Mahomed i\ 
Eajooma. , 

[I. L. K. 12 Bom. 174 

22. — Decider for redemjjthm trHliui qyeeified tune 
— Appeal af/am,st decree — Pmverof Court m 
timi to extend feme tor ndemptwei allofced hy 
deeree — Speeial ground for enlarging timt.l The 
plaintiffs sued for the redemption of certain mort- 
gaged property On the Isfe March 18S6. a decree 
was passed declaring the plaintiffs entitled to re- 
deem on payment by them to the defendants of 
Rs 649-11-0 within three months from the date of 
the decree Against this decree the defendants (the 
mortgagees) appealed, on the ground that a much 
larger sum than Rs. 619-11-0 w^as due to them on 
the mortgage The plaintiffs also filed objections 
to this decree under s. .“Gl of the Civil Proce- 
dure Code (XIV of 1SS2), on the ground that the 
mortgage-debt had been long ago paid off, and 


DEOHEE '•-eontimied, 

(3) ALTERATION OR AMENDMENT OF 

DWR'^'Ei^contimeed, 

that now a large sum was due to them from the 
mortgagees vsj'ho had been in receipt of the profits 
of the propel ty Under these circumstances the 
plaintiffs did not pay the Rs 619-11-0 within three 
months as ordered by the decree On the 12th 
October 1886, they presented an application for 
execution, and paid into Court the Rs. 649-1 i-0. 
The lower Court granted their application, and 
ordeied possession of the property to be given to 
them. The defendant appealed to the High Court * 
Held, reversing the order of the Couit below, that 
the Court in executing the decree had no power to 
alter the language of the decree, which it would 
virtually do if it enlarged the time mentioned in 
it by accepting the Rs. 649-11-0 paid into Court 
by the plaintiffs on the 12fch October 1886 : JCeldf 
also, that even if the Couit had power bo enlarge 
time in the course of execution, themeie fact that 
the plaintiff had lodged an appeal would afford no 
special ground for eulaigmg the time, Ishwar- 
GAB 0 Chudasama Manabhai. 

[I. L. R. 13 Bom. 106 

23 — Givil Procedure Code, s, 206-^ Power of 
lower Coitrt to amend decree afirmed on appeal} 
Wheie a decree for possession of immoveable 
pioperty, passed by a lower Appellate Court, 
omitted to specify the plots of land to which it 
related, and was upheld by the High Court by a 
decree which likewise gave no specification of 
those plots, and the lower Appellate Court subse- 
quently, on the decree-holder’s application, amend- 
ed its decree, under s. 206 of the Civil Procedure 
Code, by inserting the required specification— 
that inasmuch as the effect of the amendment 
was not to alter the effect of the High Court’s 
decree, or to affect property other than that 
actually claimed and decieed, the amendment 
was not contrary to law Skoltrat Suigli v. Bridg^ 
man, I, L. R. 4 All. 376 ; Cfol^ai'iltan Pas v. 
Gopal Bam, I, L. R 7 All. 866 ,* Klsto Kinlmr 
Bog v. Bu rretdaca luit Eog^ 14 Moore’s I. A, 465, 
and Sundara v. SiMana, I. L. B. 9 Mad. 354, 
referred to. Ram Sabaji t \ Pbbsidhar Rai, 

[I, L. R. 10 All. 51 

24 .— adirmtd on appral — Jurisdiction — 
Civil Proeeelvre Code, 2u6 679, 623, 624 — Be^ 

} lerv of judgment,'] The effeet of s. 579 of the 
Civil Procedure Code is to cause the decree of 
the Appellate Court to supersede the decree of 
the first Court even where the appellate decree 
merely affirms the original deeree, and does 
not leversc or modify it Where a decree has 
been affiimed on appeal, the only deeree wffiich 
can be amended under s 206 of the Code is the 
decree to be executed, and the decree to be exe- 
cuted is that of the Appellate Couit and not the 
supeiseded deciee of the first Couit, though the 
latter may, if necessary, be referred to for the 
piirpoceof executing the appellate decree. The 
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(3) ALTERATION OR AMENDMENT OF 

DECREE— 

only Couit whicb. lias juiisdiction to amend the 
appellate deciee is tbe Gouit of Appeal So laid 
by the Full Bench, Mahmood, J., dissenting. 
Slwhmt Singlh v. Brahjman. I L. R 4 All. 37G. 
explained and followed. Kistofnnlivr lloij v. 
Biirrodacan nt Boy, 14 Moore’s I. A 465, discussed. 
The mseition of the woid “ not in tbe last 
line but one of the Judgment and also in tbe 
head-note in Sliohrat Sinylt v. Bralyman was a 
clerical eiior. Per Mahmood, J — Whexe a 
decree has been simply affiimed on appeal, s. 579 
of the Code does not imply that the appel- 
late deciee supersedes tbe oiigmal deciee so as 
to render it ineffective fox pui poses of exe- 
cution. In such a case the lowei Couit continues 
to have jurisdiction to enteitain an application 
for amendment of its ov^^n deciee under s. 200 
of the Code ; and such application is not gov- 
erned by any article of the Limitation Act, and 
may be made at any time. It may be gianted 
under s. 206, even where an application for le- 
view of judgment under s. 623 upon the same 
giounds w-ould be haiied by s. 624 A deciee 
awarding the plaintiffs possession of immove- 
able pioperty did not comply wuth s, 206 of the 
Code by containing the particulais of tbe claim 
01 specifying cleaily the lehef gianted. On 
appeal by tbe defendant, tbe High Couit, in gen- 
eial teims, ccnfiimed tbe decree and dismissed 
tbe appeal. Tbe deciee-boldeis then applying for 
execution, tbe judgment-debtois objected that 
tbe decree was incapable of execution, and this 
obj'ection was allowed by the High Couit on ap- 
peal. Tbe deciee-holdeis applied to the High 
Couit to amend its deciee, but the application 
was refused ; and they then made a similar appli- 
cation to the first Court to amend its original 
degree which had been affirmed on appeal. This 
application was gianted by a Judge who w’as 
not the Judge who had passed the original decree 
JSeld by the Full Bench (Mahmood. J , dissent- 
ing) that the Couit below bad no juiisdiction 
to make such amendment, the oiiginal decree 
having been superseded by tbe High Court’s 
appellate deciee : Held by Mahmood, J , contra, 
that tbe Couit below bad juiisdiction to make 
such amendment, and could make it any time • 
that the High Court's decree could not be amend- 
ed, because the foimer order leXusing amend- 
ment bad become final and operated as res judi- 
cata ; that the amendment of the oiiginal deciee 
under s. 206 was not baried by s. 621 and 
that it would be denying Justice on account of 
technicalities to hold that the oiiginal deciee, 
though affiimed on appeal, could be neither exe- 
cuted nor amended Muhammad Sulaimah 
Khan V , Muhammad Yae Khan 

[I. L. R. 11 All. 267 

8eo Muhammad Sulaiman Khan e. 
Fatima. 

[I. L. R. 11 All. 314 
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(4) EFFECT OF DECREE. 

25. — Decrees, Briovtty ot ] A decree takes 
piioiity over other dcciees in lespect of the date 
on which it wus passed, and not m lespecfc of the 
piioiity of the debt wffiich it cnfoices. Gheuan 
r . Kunj Behari. 

* [I, L. R. 9 All. 413 

26 — Decree detirmnunq rights of riial leh- 
gious a‘cts — Decree u'kefher e,recutor)j or deda- 
Tutor y — Limitation — Iloir tar a sect hound hij de- 
cree a y a i list mnne of itrs lueulhers] In a suit de- 
tei mined in 1810, in which vaiious niembeis of 
the Vauagalai sect xesiding m a ceitain village 
weie plaintiffs and vaiiuus membeis of the Ten- 
galai sect residing m the same tillage weie de- 
fendants, it was held that an image of a piiest 
levered by tbe lattei sect was not entitled to a 
place in a certain temple of tbe village, or to 
public worship in a certain st’eefc, or to pioces- 
Sion m the streets of tbe village ; and it was 
diiected that, if tbe dcfendatlts continued to 
make the image an object of public w'oisbip. it 
should be removed In 1888 various membeis ot 
tbe Vadagalai scot, asserting that tbe membeis 
of tbe Tengalai sect had acted in conbiavention 
of the deciee in the above suit, filed an execution- 
petition tbeiein. playing that various membeis 
of the Tengalai sect be airested, and that tbe 
image of tbeii priest, wffiicb they attempt to W'oi- 
sbip publicly, bo removed until they obey the 
terms of tbe decree” It appealed that, in 1868, 
tbe Distiict Magistrate bad granted an applica- 
tion to lestiaiii tbe Tengalais fiom acting cen- 
tiaiy to tbe above decree Tbe execution-petition 
W’as dismissed by tbe Distiict Court Held, the 
petition was lightly dismissed, since tbe execution 
of tbe deciee w’as baried by limitation, and the 
decree, if it was capable of execution at all, could 
not be executed against the parties to tbe present 
petition. Sadagopachaki o Keishnamachari. 

[I li. R. 12 Mad. 356 

27 — Decree for redemption not 2 )roii ding for 
2 }aymcttt 'in fjeed t^mcl A decree for redemption 
which does not provide foi jiayment of tbe mort- 
gage debt within a fixed time oi for foieclosuic 
m case of default operates of itself as a fore- 
closure decree if not executed witbm three yeais. 
Malogi i\ Sagaji. 

[I, L. R 13 Bom. 667 
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Suit to set aside. 

See Limitation Act 1877, Art, 91. 

[I. L. R. 15 Calc. 68 
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Sea CoxTEACT— A lteration of Con- 
tracts— alteration BY Court 
(Inequitable contracts.) 

[I. L. R. 10 All. 635 

(1) EXEGUTIOX. 

1. — Protif of JStweiitw/i^Adi/iassihflitj/ ht Eit- 
di HaeSl A deed of conveyaiice ’luas tendered in 
evidence which pui ported to beai the maik of (r 
as vendoi, and which was duly attested by four 
witnesses. <9, however, denied that she had ever 
executed the deed, and said that the maik was 
not hei’s. Ail the attesting witnesses weie dead. 

A witness was called who knew the handwriting 
of one of the attesting witnesses, and W'iio sw^oie 
that the signature of that witness to the attest- i 
tmg clause of the deed wao genuine * JTaP/, on ' 
the authority of WhdalofJia v. J/w-sv/r/ot, 2 Cr. and 
M oil, that the deed tvas admissible m evidence, 
its execution by G being sufficiently proved. Ab- i 
BULLA PARU %\ GANNIBAI, ! 

[I.L. Run Bom. 690 ‘ 

(2) CONSTRUCTION. 

2. — CciiAruaiion of lazniavia da-^jxtsnuj if t 

71 dh ordi> Htislau had aadao 'J In case-s de- 
cided on the constiuctiou of documents, in w'hich 
the expiessions jimlarrari /steiaian'i, tt^iemrari 
mohtrrart, have heeii consideieci upon the question ^ 
whethei an absolute interest has been conferied i 
by such documents or not, it has been taken for | 
ceitain that if the words '* yiashin had aadim ” , 
had been added, an absolute interest tvould have | 
been clearly conferred. Accoidmgly. m constiu- 
iug a raznmmu between pai ties dividing family , 
estate and expiessly declaring that the shares ! 
should descend that | 

the insertion of these w'oids was conclusive in j 
itself , the expiessed objects of this razmatna 1 
pointing to the same construction, itz . that the | 
estate taken under it wad absolute Harihar f 
Baksh i \ UiiAN Peashad I 

[I. L. R. 14 Calc. 296 | 
j;l. R. 14 I. A. 7 , 

3 — dlalthuiii — Heritage cliai'fja — Sait fov ar- 
rears or mahkana allotranat f] sold a sh.aie in 
immoveable piopeity to J/, by legistered deed of 
sale which contained the following provisions — 

The said vendee is at liberty eithe'^’ to letam 
possession himself or to sell it to some one else ; 
and he is to pay Rs. 25 of the Queen’s com to me 
annually (as malthinu), w'hich he has agreed to 
pay' dl mortgaged the piopeity to E, who 
obtained possession , and after the moitgage, 
the annual payments provided for by the deed of 
sale ceased. The lepresentatives of the vendor 
sued Ji and B to recover arieais of 

that the woids “ as maldana'"^ m the deed 
of sale could not be rejected as suiplusage ; that 
they showed an intention that the payment of 
the Rs. 25 should be an annual charge upon the 
property and the profits arising therefrom an- 
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' alogous to that of a malikana reserved on a settle- 
ment by a Government Settlement-officer for a 
zemindar , that the use of these w^ords was in- 
tended to reserve and create a peipetnal and 
heritable charge upon the pioperty , and that 
the Court was not prevented fioni coming to this 
conclusion by the omission of specific words of 
in heiitance. Ileerauaud SaJwu v. Ozeenin, 9 
W R. 102 ; Bhoulae Snujli v. Keemoo Bohoo, 10 
W. R. 302 ; Hormuzi Bagum y, Ilicday yai'ain^ 
I, L. R. 5 Calc. 921 ; dlahomad Earamutoollah v. 
Ahdool Magaed, 1 . N. W 205 , Kooldeap Kaniiit 
Sntf/h Y. The Gocarmuant. 14 Mooie’s 1. A. 217 ; 
TuUln Pnwhad Snigh v. Baai Namni Siugk 
I, L R 12 Calc. Ii7 ; Gagu V. Ilamjtwayi Bain, 
I. L. R. 8 All. 56*9, and Gga/b S^ngk v Kooar 
Peafam 'y>infih,l,'y, W. 73, lefeired to. Chuea- 
MAN V . BaLLI. 

[I L. R 9 All. 591 

4 — Bangi r of dtonh uij case apoii a doiiiniotit 
h)j lonAraaiionjiui' on d'lorkan document m uiuEivr 
sun ] The danger pointed out of deciding one 
cateC relating to a bond by the constiuction placed 
in another suit on another and a different bond. 
Bawant Singh i\ Daetao Singh 

[I. L. R 11 All. 416 

(3) PROOF OF GENUINENESS. 

5 — Validi tij if t ra nsfer — Be n a m i t ra n sa c - 
tionbf] A tiansfer by registered deed, admit- 
ted to have been executed, but alleged to have 
been hviunnf and merely colorable w'as held, on 
the evidence, to have been valid and effective in 
the absence of evidence showing the contrary, 
UHAN PilAfcElAD C. GANBHARP SINGH. 

[I. L. R. 15 Calc. 20 
[L. R 14 I. A, 127 

(4) RECTIFICATION. 

e.Sjiaeifia BahifAiffl oflS'l), v. Bl-Beetl- 
rication of uuitnunaHt ] A mortgagor alleged 
that a sum in excess of his debt to the moitgagee 
had been inserted in the instiument . but, on the 
the facts, there being no reason to suppose that 
there was any fiaiid or deceit on the part of the 
moitgagee or that there was any mutual mistake 
of the parties as to the amount stated as that for 
, which the security was given, a suit under s. 31 
I of Act I of 1877 (the Specific Relief xVet), to have 
' the instiument rectified w'as held to have been 
rightly dismissed. Amanat Bibi i\ Lachman 
, PEE3AD. 

I [I, L. R 14 Gale. 308 

i [L. R, 14 I. A. 18 

(5) CANCELLATION. 

1 . — Tot u iitarg Transfer — Vnd ue ? ii fl 

Act IX of 18*72 {Contract Act), s, 16.] In a 
transaction between two persons 'wheie one is so 
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(5) CANCELLATION— 

situated as to be under tbe control and influence 
of the other, the Courts in this country have to 
see that such other does not unduly and unfairly 
exercise that influence and control over such per- 
son for his own advantage or benefit, or for the 
advantage or benefit of , some religious object in 
which he is interested, and will call upon him to 
give clear and cogent proof that the transaction 
complained of was such a one as the law would 
support and recognise. Where a fiduciary or 
quasi-fiduciary relation had existed Courts of 
Equity have invariably placed the burden of sus- 
taining the tiansaction upon the party benefited 
by it, requiring him to show that it was of an 
unobjectionable chaiacter and one w^hich it ought 
not to disturb, I’he exercise of this beneficial 
juiisdiction is not confined to cases only between 
guaidian and ward, attorney and client, father 
and son, but the relief thus granted stands upon 
a general piinciple, applying to all variety of 
relations in which dominion may be exercised by 
one person over another. The plaintiff, who on 
the death of the widow of his brother became en- 
titled to the estate of the deceased, found himself 
resisted in his claim by wealthy relatives. He 
was a man without means. The defendant took 
him to his house, kept him there, and found him all 
the money for the puipose of carrying on his 
litigation with bis lelatives, in which the plain- 
tiff succeeded. While the litigation for mutation 
of names in respect of the property was pending 
in the Revenue Oouit, and while plaintiff was 
residing with the defendant, he executed a 
sale-deed in favor of defendants brother for the 
nominal consideiation of Rs 9.600, or half the 
property he claimed ; and again shortly after the 
mutation case had terminated in his favor, he 
executed a deed of endowment of the remaining 
half in favor of a temple founded by the ances- 
tor of the defendant, and in which the defendant 
was interested, and the result was that plaintiff 
was left as poor as he was when he first came 
into the defendant’s hands. Plaintiff sued for 
cancellation of the deed of endowment, on the 
ground that the same had been obtained from 
him by the exercise of undue influence and by 
means of fraud, and obtained a decree. On ap- 
peal by the defendant it was held that, looking 
at all the facts, such a relation between plaintiff 
and defendant in the course of the years 1885 had 
been established as to cast upon the latter the ob- 
ligation of satisfying the Court that the transac- 
tion, which was given effect to by the deed of 
endowment, was an honest Iona fide transaction 
and one that ought to be upheld. Sital Prasad 
r. PARBHtJ Lall. 

[I. L. R. 10 All. 535 

DEFAMATION 

Sec CoMPLAiijT— I nstitution of Com- 
plaint AND NECESSARY PRELIM- 
INARIES. 


jyEiFKM.KTlO'B^coihtimiad, 

See Privileged Communication 

[I. L. R. 12 Mad. 374 

See Right of Suit— Witness. 

[I. L. R. 10 All. 425 

See Witness Civil Cases— Privi- 
leges OF W^ITNESSES, 

[I. li. R. 10 All 425 

1. —J^eual CoiU\ s. 499, Ejejdn. 4 — Words 
per sc defamatory.'] Expln 4 of s. 499 of the 
Penal Code does not apply where the words 
used and forming the basis of cbaige are j^er f.e 
defamatory ; though when the meaning of words 
spoken or written^ is doubtful, and evidence i i 
necessary to determine the effect of such words 
and whether they are calculated to harm a par- 
ticular person’s reputation, it is possible that the 
principle enunciated in the explanation might 
and would with propriety be applied. Queen- 
Empress r McCarthy. 

[I. li R. 9 All. 420 

2. — Penal Code, s -Statement hy witness — 
Prii'deye of witness. ] iY S was convict- 
ed under s. 600 of the Indian Penal Code of defa- 
ming 8 8 by making a certain statement when 
under cross-examination as a witness before a 
Court of criminal jurisdiction . Held that the 
conviction was bad. The statements of witnesses 
are privileged ; if false, the remedy is by indict- 
ment for perjury and not for defamation, Man- 
JAYA r Sesha Shetti. 

[I. L. It 11 Mad. 477 

3. — PepnlAleatlon of defamatory matter already 
pxbblislied — Penal Code {Act XLV of 1860), 
s. --Dismissal of complaint' — Criminal Pro- 
cedure Code {Act X of 1882), 5 . 203 ] A complain, 
was filed, under s 499 of the Indian Penal 
Code, against the proprietors editor and pi in- 
ter of a newspaper for publishing matter alleged 
to be defamatory.^ The Magistrate, before whom 
the comiflaint was lodged, found that the publi- 
cation cornplained of was a mere reproduction or 
republication of what had been previously print- 
ed and published in another newspaper He was 
therefoie of opinion that, unless and until crim- 
inal proceedings had been taken in respect or 
the earlrer publication, a charge of defamation 
could not properly be brought with regard to the 
later publication. He theiefoie dismissed the 
complaint under s. 203 of the Code of Criminal 
Procedure (Act X of 1882) • Held that the order 
of dismissal was improper. The Penal Code (s 499) 
makes no exception in favor of a second or third 
publication as compared with a first. If the com- 
plaint is propel ly laid in respect of a publication 
which is primci facie defamatory, the Magistrate is 
bound to take cognizance of the complaint, and 
deal with it according to law. In re Howard. 

[I. L. R. 12 Bom. 167 


[1. Xi. R. 10 All. 39 
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Bl&FAMATlO'M ^conehnhd. 

4. — Svlt hj J-atlwT Di Ins uiC7i nght for defama^ ^ 

tioii of danfjMtv.'] A siiife for defamation of his 1 
daughter cannot be maintained by a Hindu 
father suing in his own light and not as geneial - 
attorney or on behalf of the daughter, A smt 
for defamation can only be brought by the per- 
son actually defamed, if the person is nn jnri'i. j 
and if not stu //nvs*, then under the pi ovisions of | 
the Civil Proceduie Code by his guaidian or next 
friend. Bawan Suigli v. 2Ialitj} Si,ujli^ I. D. E. | 
10 All. 425, and Pariathl v. JIa/t/iar, I. L. E. 
Mad. 175 distinguished. Suhhanjar v. Kr/staan | 
gar, I L. E ,1 Mad. SSO. and Lvcknonag jRtarji v. I 
Ilurhini Kiu\a‘g, I. L E 5 Bom, 5S0, referred to , 
Daya i*. Paeam Sukh. j 

[I L. R . 11 All. 104 I 

5 . — Ilhgal doelarafioa that one {ivfca,d*d'] 
According to the usage of certain Isambudii^, a 
caste enquiry is held uhen a Xainbudii woman is 
•suspected of adultciy, and if she is found guiity, . 
she and her pai^moui aie put out of ca^tc. . 
An enquiry w^as held into the conduct of a cci- 
tain woman suspected ; she confes=ed that 
the plaintiff had had illicit intercouise with hei, , 
and theieiipoii they veie both declaied outcastes, 
the plaintiff not having been charged nor having 
had an opportunity to cioss- examine the w^oman 
or to enter on his defence and otherwise to vin- ‘ 
dicate his chaiactei. In a suit for damages for ' 
defamation by the plaintiff against those who ' 
had declared him an outcaste * Ilfld the declaia- ' 
tion that the plaintiff wms an outcaste was ille- 
gal, and it having been found that the defendants 
had not acted himCi tide in making that declara- ' 
tion, the plaintiff was entitled to recover damages. 
Vallabha i\ Madusujdaxax. 

[I. L. B. 12 Mad. 495 ' 

DEKKAN AGRICULTUBISTS RELIEF 

ACT (XVII OP 1879). 

See Appellate Court — Objeg'iiox i 

TAK.EY FOR FIRST TIME ON APPEAL f 

—Special Cases— Jurisdiction. 

[I. L. R. 13 Bom. 424 

Ste Hindu Law’* — xIlienation— Alien- > 
ATioN BY Widow— What con- 
stitutes LEGAL Necessity. ; 

[I. L. R 11 Bom. 325 i 

See Jurisdiction— Question OF Juris- s 
DICTION— When it may be raised, j 

[1. L. R. 13 Bom. 424 

Ste Eeview— Procedure ON Ee-hear- 
ING OF Case. 

fl. L. R, 11 Bom. 691 

See Special or Second Appe at— Pro- 
cedure ON Special Appeal, 

[I. L. R. 13 Bom, 424 


KATSr AaRICULTURISTS RELIEF 
r (XVII OP 1879) — coiitlmwd, 

s. 3 cl 3. 

See Pleader— Authority to bind 
Client. 

[I. L. B 11 Bom, 691 

See Valuation of Suit— Suits. 

[1. L R. 13 Bom. 489 

■, £s. 12—Aet XXIII oj 1881, .. 4— 
XXII of 1SS2, s. of ageunilfunot' 

— Ckangt nt tht dcpiKfnni — Xfleef ot a ehaaqe oj 
,sfufa‘. Oil the r/gJih ej j^artivh'to htajation — £[feat 
of rhanqe oj la,e ] A. change in the law does not 
generally affect any proceeding begun w’hen it 
comeb into foicc Bui a change of as or legal 
capacity geneially opeiate^ at once to extinguish, 
diimni'h. 01 vaiv the extent to which a party 
may c’aim the aid or*prutcctioii of a Court, The 
Xffamiiff, avho eaiinng tiis livelihood paitially 
by agiicultuie withm the distiict^ to wriiich the 
Dehkan Agiiculturi^ts Belief Act (XVII of 
iS7h) applied, bioiiglit a suit for ledemption. At 
the time of the institution of the suit he wras an 
agiiculuiiist as defined by s. 4 of Act XXTII of 
IS-Sl. Baling the peniency of the suit the 
definition of agiicultuii^t was changed by s. 3 
of Act XXII of 18S2 * lit Id that, if the plain- 
tiff Vv’as not an agiicultuiist within the meaning 
of Act XXII of 1S83 at the time of adjudication, 
he had no right to redeem on th«» special terms 
of s. 12 of Act X^TI of iS7f», as he had lost. 
jiLiidtole hie, the specific peisonal character on 
w^hich the right depended, Shaiidui v. Jltravlnind, 
I. L. 11 10 Bom. 357, followed. Padgaya SoM- 
SHETII l\ BAJI BABAJI. 

[1. L. R. 11 Bom. 469 

,s 20 — A> r AXIJ>d 15 B -^Pagmtat 

indtcrci liij inlalhftntf> — w/w fog- 

aide Oil diJaaJt — Xo ,s/rihid order for iH&talm^nts 
—Au onto, ct Hee — £ptef (f talnng out oJ Conrt 
niAalnients jicud ni vnder .seeoml order,^ 3. 
i5B of the Dekkaii Agiiculturists Belief Act 
(XXII of 18S2) allow'S the Court to order pay- 
ment of a codec by instalments either in its 
decree or in the course of the execution. But it 
docs not authorise a vaiiation of any oidei once 
so matle. Nor does s. fid of Act XVII of IS 70 
authorise a senes of lustalmeiit oideis each one 
vaiying fiom the piecedmg. A deciee w'as made 
payable by instalments, with a proviso that m 
default of payment of any one instalment, the 
whole amount remaining due should be lecover- 
able at once. The judgment-debtor made default. 
Thereupon the decree-holder sought to recover the 
whole amount of the deciee. The judgment- 
debtor then applied for a fresh order for payment 
by instalments. The Court of First Instance 
refused, but the Subordinate Judge on appeal 
granted the application. The judgment-debtor 
paid into Court the amount of instalments 'which, 
had become due under the second order. The 
decree-holder took out the money so paid in; 
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DEKKAN AGBICULTURISTS RELIEF 
ACT {XVII OF 1879) s. 2Q-~coHcluded, 

Held, that the Suboidinate Judge on appeal had 
no power to make a fiesh order for payment by 
instalments vaiying the oiigmal oidei Meld 
also, that the 3udgnient'Ci editor by taking out 
the money paid into Oouit by the judgment-debtor 
as instalments due undei the second order for 
instalments did not bind himself to abide by that 
Older. Balkeishka I:sdkabhan Abaji bin 
Bahieji More. 

[1. L R. 12 Bom. 326 


. S. 39— and SS 49, 47, 4:B,— Village coyv 

rduttor — Froetedings lejore a conciliator — Certi- 
ficate of a conciliator — Ejcchii^ion of the time ocen- 
2iied'Ub}}roeeeduigs heforea conciliator in computing 
the period of Imitation — Limitation ] Under 
s. 39 of the Dekkan Agriculturists Relief Act 
(XVII of 1879), the conciliator to whom applica- 
tion is to be made foi an amicable settlement of 
a dispute must he the one appointed foi the local 
aiea in w^hich the agriculturist is residing, and 
not for the district in which, the land in dispute 
IS situated The plaintiff was an agriculturist 
residing in the Kopargaon Taluka. He pui chased 
the house in dispute fiom the defendant on the 
Both January 1872, but did not get possession. 
On the 12th December 1883, the plaintiff ap- 
plied to be put into possession under s. 39 of 
the Dekkan Agiicultuiists Relief Act (XVII 
of 1879) to the conciliator appointed for the Kbatav 
Taluka wheiethe house in dispute was situate. The 
proceedings before the conciliator lasted until the 
10th February 1884, on which day a certificate 
under s. 46 of the Act was granted to the 
plaintiff. On the 20th February 1884, the plain- 
tiff biought this suit to recover possession of the 
house. The defendant pleaded limitation. The 
plaintiff contended that under s. 48 of Act 
XVII of 1879, the time occupied in the proceed- 
ings before the conciliator should be deducted in 
computing the period of limitation . Meld, that 
the plaintiff w'as not entitled to such deduction, 
as the conciliator, before whom the proceedings 
had been instituted, was not the one appointed 
for the local area in which the plaintiff 'was 
residing, as lequiied by s. 89 of Act XVII 
of 3879, and had, theiefoie, no jurisdiction to 
deal with plaintiff's application • Meld, also, 
that the certificate obtained by the plaintiff was 
not such a certificate as is required by s. 47 
of the Act ’ Meld, also, that the want of a pro- 
per certificate was not fatal to the suit. As soon 
as a defect in a certificate becomes apparent, the 
proper course is for a Court to stay proceedings 
to enable the plaintiff to make good the defect 
by producing the requisite certificate. ‘ Hyamtula 
u. Nana Valab Faridsha. 

[I. L, R. 13 Bom. 424 

, SS. 46,47,48, 

See s. 39* 


DEKKAN AGRICULTURISTS RELIEF 
ACT (XVII OF 1879) — concluded 

SS. 53. 54. — Special Judge, Foner^ of 
in rt union— WitMvaical of suit — lli^iahe injiling 
suitf] A SpecialJudge appointed under s 54 of 
the Dekkan Agiiculturists Relief Act (XVII of 
1879) is not competent in the exorcise of his 
j revisional poweis, to^llow a plaintiff to with- 
draw his Slut with liberty to bring a new one, 
merely on the ground that he has made some 
mistake in filing the suit. Muktaji Bhagoji v, 
Manaji, 

[I. L. R.12 Bom. 684 

, S. 56 — Account adjusted and ^signed bg 

two debtors, one of ichom was an agriculturist — Suit 
aianist one agriculturist — JEi idence — Inadniossi- 
bilitg of unregistered hliatafor any purpose what- 
eier ] The plaintiff sued two defendant^*, one of 
whom was an agriciiltuiisl},on a hliatu which con- 
tained an acknowledgment of liability to pay the 
amount due to the plaintiff, and also an agieement 
to pay inteiesfc. The defendant^vho was an agii- 
culturist was stiuck off the record and the plaintiff 
pioceeded against the othei, and obtained a decree 
against him for the amount claimed— the Couit 
being of opinion that s. 56 of Act XVII of 1870 
did not apply, and that the lihata sued on was 
valid and admissible in evidence although not 
registered : Meld, by the High Court, that the 
hhata was an instrument purporting to evidence 
an obligation to pay money withm the meaning 
of s. 56 of Act XVII of 1879, which section 
applied, although only one of the executants 
was an agncultuiist . Meld, also, that, under the 
provisions of s. 56, the hhata was not admissible 
in evidence in any case whatevei, not even to 
enfoice a liability against one who was not an 
agriculturist. Dinsha Kuvarji i\ Hargovan- 
DAS GOVBRDHANDAS. 

£1, L. R. 13 Bom. 215 

DELAY. 

See Cases under Costs — Special 
Cases— Delay. 

DEMURRAGE. 

See Contract— Construction of Con- 
tract. 

[I. L. R. 13 Bom. 392 

DEPOSIT. 

See Limitation Act, 1877, Art. 59. 

[I. L R. 13 Bom 338 

See Limitation Act, 1877, Art. 60. 

[I. L. R. 16 CalG. 25 

DEPOSITIONS. 

See Cases under Evideece— Criminal 
Cases— Depositions. 


[I. L* E. 13 Bom. 424 
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DEPUTY COMMISSIONER, JURISDIC-. 
TION OF, 

Blstriet Court — Insoli'ent judffmefit~del)tors — 
Cml Procedure 1882, m *. §44,860 — AjopU^ 
cation to have judgment-dehtor dtelared msolient — 
Co^ts ] The Court of the Judicial CommisBioner, 
and not that of a Deputy Commissionei, is the 
District Court in Chota Nagpur under ss. 2 
and 344 of the Civil ProceSuie Code. A Deputy 
Commissioner theiefore invested by the local 
Government with powers under s. 360 of the 
Code has no Jurisdiction, apart from any transfer 
by the "District Court, ” to enteitain an applica- 
tion by a judgment-creditor under s. 344 to have 
his judgment-debtor declared an insolvent. In re 
Waller^ I. L. B. G Mad. 430 ; and Piirllnidas 
Yelji v. Blmgaih Baiehind^ I L E. 8 Bom. 196, 
followed. Thequestion of jurisdiction not having 
been raised in the lower Court, the older was set 
aside without costs. Jor^fAEAYAX Singh f. 
Mudeoo Svdun Singh. 

fl. L. R. 16 Gale. 13 

DEPUTY MAGISTRATE, PO^VER OP, TO 
ADMINISTER OATH. 

Se/ False Evidence— Gexerally. 

[I, L. R. 14 Calc. 653 

DETENTION OF ACCUSED BY POLICE. 

C rant mil Procedure Code, s, 167 — Itomond of 
jjri&oners m ni^todg of the j^oUoe 1 The light 
construction of s 167 of the Code of Criminal i 
Procedure is that m proceedings before the police ; 
under chapter XIY, the period of remand cannot > 
exceed in all fifteen days, including one or more ! 
remands, Queen-Empress Engadu. j 

£1. L. R. 11 Mad. 98 i 

DETENTION OF FEMALE CHILD FOR ' 
UNLAWFUL PURPOSE. 

See Criminal Procedure Code, 1SS2, 

&. 651. ' 

[I. L. B. 16 Calc. 487 : 

DISABILITY TO CONTRACT. 

Stc Specific PEBPORMANCE-SpECinc ’ 
Performance allowed. , 

[L. R. 16 I. A. 221 : I. L. R. 17 CalG. 223 ' 

DISCHARGE OP ACCUSED. 

Crnnuidl Procedure Code, s. 494 — Irretjid ar pro- 
oedurc-^Bt^iduirge of pri^om r coumiti* d to Se\- ' 
soon — Afw trial— Autrefois aerjUit^ A prisonei 
committed to sessions on a chaige cannot be dis- 
charged by the Sessions Court undei s. 494 of the , 
Code of Criminal Procedure, but must be con- ; 
victed or acquitted. Wheie a prisoner was erio- 
neously discharged by a Sessions Court under s. 494 
{a) — Held that as the prisoner was entitled to * 
be acquitted, a conviction obtained in a second | 
trial for the same offence was bad in law Queen- f 
Empress r. Sivarama. i 

[I, L. R.12 Mad. 35 j 


DISCOVERY. 

See Oases under Inspection op Docu- 
ments 


DISCRETION OF COURT. 

See Receiver. 

[I L. R. 15 Calc. SIS 

Sec CEP.TIPICATB OP ADMINISTRATION 

— Oeetificite under Bombay 
Reg, Till of IS27. 

[I. L. E. 13 Bom. 37 

DISTRICT JUDGE, JURISDICTION OF. 

Sec Criminal Procedure Code, 1882. 
s. 4S7. 

[I. L. E. 16 Calc. 121 

1. — BingtC Tend iictf Act VIII (fl%o'), «?. 153 — 

It) nsnaud pton r o1 Bi-^trf't fudge nt rent-wtf 

Jud>cal^ Officer.'] The woids ‘^Judicial Officer as 
aforesaid ’’ as used in the pioviso to s. 1.53 of the 
Bengal Tenaey Act have reference to the ‘‘Judi- 
cial Officer *’ spoken of in cl. (h) of that section 
and to such officer only, and a District Judge has 
no power to revise decrees or orders passed by a 
Distiict Judge, Additional Judge, or Subordinate 
Judge lef erred to m cl. («) of the section Sank Ar- 
mani Deeya z\ Mathura Dhupini. 

fl. I*. R. 15 Calc. 327 

2. ^Stan(p Act, l%p,s.V)—Hefcre7icetoShjh 
Court ^ potu r to vmhe.] A bail-bond was executed 
to a District Munsif, who expressed no doubt as 
to the amount of duty to be paid and made no 
application to have the case referred. The Dis- 
trict Judge referred the case to the High Court : 
Ih hi that the District Judge was not authoiized 
to make the leference. Reference under 
Stamp Act, p. 49. 

[I.L. E. n Mad. 38 

3. —Ctefl Prectdim Code, 1SS2, .w*. 223, 228 219— 
Hofh Small Cau-ie Cou;a Act {Act X7 1865) 

.os. 20, 21 — IJ.eei ntnahpioctfdi — Appiaf.l The 
plaintiff obtained a deciee in a Small Cause suit 
in a Suboidinate Couit in the Mofussil and a 
certificate was granted to him under s 20 of the 
Mofussil Small Cause Court Act for the execution 
of the decree against immoveable property of the 
judgment-debtor in the jurisdiction of a District 
Munsif. He accordingly presented a petition to 
the District 3Iunsif under s 247 of the Code of 
Civil Pioeedure, but his petition was di3ini.«sed. 
An appeal to the District Judge was dismissed on 
the ground that he had no Jurisdiction to enter- 
tain an appeal in a Small Cause Court case : Held, 
that an appeal lay to the Districi! Court and that 
the Judge had jurisdiction to entertain it. Peru- 
MAL V, YENKATARAMA. 


[I. L. R. 11 Mad. 180 
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DIVORCE ACT (IV OF 1869). 

.j SB. 16 & 17. — Suit for dissolution of mar- 

Tutge’^Deeree made ly District Judge — Cmiiirma- 
ftoii ly High Court — Agypllcationh if petitioner and 
respondent that decree should not he made ahf>olufe 
— Comprommef\ In a snifc for divorce by the hus- 
band as petitioner against his wife and anothei 
person as co-iespondent, the Court of the Judicial 
Commissioner of Oudh, where the suit was insti- 
tuted, passed a decree tusi^ and the record of the 
case was forwarded to the High Court for con- 
firmation under s. 17 of the Indian Divorce Act. 
The petitioner and the respondent, his wife, also 
forwarded to the High Court thiough the Regis- 
trar of the Court of the Judicial Commissioner 
a petition in which they expressed their intention 
of living together as man and wife, and asked the 
Couit not to make the decree absolute. On the 
2nd June the case came before the Court, when 
an order was passed that it should stand over for 
a fortnight to enable the petitioners to appear in 
person or by pleader. At the adjourned hearing 
both the petitioner and the respondent weie re- 
presented by one vakil, and he prayed the Court 
not to make the decree absolute Ileldhj 
Edge, C. J . and Beodhtjr&t, J , that the Court 
should accede to the prayer of the petitioner and 
not make absolute the decree passed by the J udi- 
cial Commissioner of Oudh Fuither, that a suit 
for a divorce is to be dealt with like all other 
cases between private litigants, and therefore the 
High Couit should not make a decree ab- 
solute without a motion being made to it to that 
effect: Eddhy Mahmood, J., that proceedings 
in a Divorce Court are quasi- ciiminal, and that 
they are governed by rules in many lespects 
vastly different from those which govern ordinary 
civil litigation, especially in the matter of com- 
promise or mutual agreement between the parties : 
Eelclj further, that as in the Indian Divorce Act 
no express power is given to the parti es to the 
suit to pievent a decree nisi passed in it by the 
District Judge from being made absolute, the 
principles of the practice of the English Divorce 
Act in such a matter might well be followed, and 
an order be made at the de.sire of both parties 
staying the proceedings in the cause and noc 
setting aside the decree nisi which cannot he 
done, leiois v, Zeivis, 80 L. J. P, & M, 199 refer- 
red to. Gulley r. Gulley. 

[I, L. R. 10 All. 559 

s. 35 . — Costs of suit hy Imshand against 

toife for divorce— -Deposit of costs— Stay of proceed- 
tugs until costs paid— Poverty of husland ] In a 
suit brought for dissolution of a mariiage solemn- 
ised in 1 859 (the parties to such marriage being 
of Anglo-Indian domicile) the respondent, being 
possessed of no separate propeity of her own, 
applied to the Couit for an order directing her 
husband to deposit in Court a sum sufficient to 
cover her probable costs of suit. The Court made 
an order directing the Registrar to estimate and 
certify the wife’s probable costs of suit, and 
directed the husband to pay the sum so certified 
into Court. The husband being a man of next 


DIVORCE ACT (IV OF 1869), s. 35- 

concluded. 

to no means failed to pay into Court the sum 
certified by the Registrar : Ifeld^ on an applica- 
tion by the wife to stay proceedings until such costs 
were paid that it would be unreasonable to stay 
proceedings on account of the husband being 
unable to pay into Court that which he <Md not 
possess ; but that, inasmuch as the affidavits filed 
by the parties were contiadictoiy as to the means 
of the hu-'band, the matter should be leferred (if 
the parties so desired it) for an enquiiy by an 
officei of the Court into the question of means. 
Thomson v. Thomson, 

[I L. R. 14 Gale. 580 

DURESS. 

North-West Provinces' Land-Revenue Act {XIX 
of\%VA)^ss. 94, 97 — Assent to and validity of muta- 
tion if names in the Colleetorate record-of^rights.'} 
The question -was, according to the 3 udgment of 
the High Court, whether a change of names in 
the Collectoiaterecord-of-iights represented a hona 
jide transfer by the plaintiff, whether there 
was a mere assent by her to a paper transaction, 
1 elating to the owneiship of a share in a village, 
in giving which assent she had not acted fieely, 
but under undue influence Reveisiiig the deci- 
sion of the High Couit, which was that the 
plaintiff had assented to the p>roceedings under 
intimidation, their Lordships held that, on the 
evidence, no intimidation had been proved, and 
that a suit to cancel this dalihil liharij and for 
a declaration of the propiietary right of the 
plaintiff, m whose name the village stood befoie 
the mutation, had been rightly dismissed m the 
first Couit. Har Lal i\ Sardar. 

[L L. R. 11 All. 399 

EASEMENT. 

;8^’eLAND Acquisition Act, ss. 15, 88 
AND 55. 

[I. L. R. 14 Calc. 423 

See Custom. 

[I. L. R 10 All. 358 

See Partition— Effect op Partition. 

[I. L. R 14 Gale. 797 

See Oases under Prescription— Ease- 
ments 

See Right of Suit— Basements. 

See Right to use of Water, 

[I L. R. 11 Mad. 16 

EASEMENTS’ ACT (V OF 1882), ss. 6 , 7, 
and 17. 

Sec Prescription— Easements— Right 
TO Water, 

[I. I 4 . R. 11 Mad. 16 

See Right to use of Water. 

[I. L. R« 11 Mad. 16 
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EJECTMENT. 

See Cases under Landlord and Ten- 
ant —Ejectment, 


Landlord and tenant — Tjunant rfmamlng m , 
oeen^ation after 2}amnq a razinama — Effort of , 
the raz/mma — Ejeetment snit Ijtj oicaer of niter- i 
t'sse ternmiif] The first and second defendants - 
were snb-tenants of the third defendant, who | 
had certain land which was part of the niani | 
village of D. In 1883 the third defendant ese- , 
cntel a raztnama in the following terms which 
he gave to the receiver who had been appointed ' 
by the Court to manage the village — Up to the ' 
present time my father and I have been cultivat- 
ing the land, but the land belongs to the inamdar, . 

I have no title over it, and the niamdar can give 
it for cultivation to any one he pleases.” Short- I 
ly after the date of this razniama the nmmdar 
gave the land to the plaintiff, who now sued to 
obtain it from the defendants, who had remained > 
in possession. the plaintifi was en- 

titled to sue in Ejectment, although he had not i 
been put iu pocsession of the land. Bhutta 
Dhondu i\ Ambo, , 

[I. L. R 13 Bom. 294 

ENDORSEMENT ON DEED. 

See Registration Act, 1877, s. 17, 

[I, L. R, 9 All. 108 

Ste Stamp Act, 1870, a 39. 

[I. L. R. 11 Mad. 40 ' 

Sec Stamp Act, 1879, Sch II. xIrt. 15. 

il. L. R. 10 Mad. G4 

ENDOWMENT. 

Charltalde Endinvmi nt-^Tr'inf jiro2)ertij ^vld > 
in eeeention — Eights of heirs of the creator (f 
the trust agavist iweeution jmreJiast 0.1 A trust- 
deed of certain property executed by the member 
of a Hindu family provided that neither he nor 
his heirs should incumber or alienate it, but that 
in case of necessity his heirs might maintain , 
themselves out of the income while administer- ■ 
ing the trust of a certain chanty. The provi- 
sions of the trust weie not proved to have been i 
observed by the settlor or his family, and the 
settlor on one occasion disclaimed the trust The 
trust pioperty was attached and sold in execution , 
of pei sonal decrees passed against the settloi 
and another member of his family. The widow 
of the latter, after the death of settlor, sued to 
recover the land from the execution pnrchasei 
as heir to the settlor : Held, the plaintiff was 
not entitled to recover the land. Mupa Jagshet ; 
v. Krtshnajt Gonnd^ I. L. R. 9 Bom. 169, ; 
distinguished. Suppammal i\ The Collector ' 
OF Tanjore. 

CX, II. R. 12 Mad. 387 


ENaLISH LAW. 

See Hindu Law— Gift— Construction 
OF Gifts. 

[I. L. R. 16 Calc. 677 

See Pabsis. 

[I. L. R. 13 Bom, 302 


ENHANCEMENT OF RENT. Col 

1. Liability to Enhancement ... 286 

{n) General Liability ... 286 

{h) Particular Tenure-holders and 

Tenures .. 287 

(/') Dependent Talukdars 2S7 


See Estoppel— Statements and Plead- 
ings. 

[I. L. R 15 Gale 8 

,S/'' Guardian — Duties and Powers 
OF Guardian. 

[I. L. R. 15 Calc. 8 

See Minor— Liability on Contracts. 

[I. L. R. 15 Oale. 8 

(1) LIABILITY TO EXHANCEMEYT. 

00 General Liability. 

1. — Transferalle tenure— Hutatum of hames— 
Tenant who has transferred Ins hoMnig^ L»ahihtg 
f/.] The mam object of a suit for enhancement 
is to have the contract betvreen the landlord and 
tenant as regards the rate of rent le-adjusted. 
In a suit for enlianceiiient ic was found that the 
defendant had. prior to mstitudon, sold his hold- 
ing, vrhich by cu-itom was tran^feiable without 
the consent of the landloiri^ to a third party. 
TLeie hid been no mutation of names, or pay- 
ment of a Hhzai\ or execution of fie^h lease ; but 
the landlord had received rent from the third 
paity and was fully aware of the transfer : IL Id 
that the connection of the defendant i\ith the 
holding had come to an end, and the suit against 
him did not lie. Abdul Aziz Khan r, Ahmed 
Ali. 

[I. L. R 14 Calc. 795 

2 . — S^tlh of a Goirrnyf^^ Idia,, inthal— 

Emnldfhn ITIjf ISl'l—Bnigal Art III of 187S 
— BrogiC Art VIII ot 1879, s**, 10 — 11 3 In order 
to make the enhanced rent, stated m Vkjnmmahnndi 
settled under Reg. YII of 1S22, binding upon a 
tenant, thoie must be either an assent to that 
enhancement, or else a compliance with the pro- 
visions of the lent law, with reference to enhance- 
ment of rent in force at the time of such enhance- 
ment. B'Sdta V Itajeoomar Duft, 10 W. R. 153^ 
E naif (tool! ah Meuli v. Xoho Coohiar Strea’*', 20 W. 
R. 207 ; and Jteazooddn n Mahomed Me Alpine^ 
22 W. E. 510, followed xAkshaya Coomar Duty 
r. Shama Charan Patitanda. 

[I L. R. 16 Calc. 586 
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ENHANCEMENT OF RENT — cone hided, 

(1) LIABILITY TO ENHANCEMENT-.'^J?^c?^. 

(Z>) PAETICULAE TEifURE HOLDERS AXD 

Tenures. 

Z.— Government llia% melial — Mode of enluinee- 
meiit of rent of] The lent of a Goveinmenfc 
mehal can only be enhanced by the same piocess 
as the rent on any piivate*’ estate Akshaya 
O ooMAE Dutt i\ Shama Ohaean Patitanda. 

[I. L. R. 16 Gale. 586 

{c) Depemdeitt Talekdars 

4,^Bei}fial Itegulation 1777^;/ 1793, 9,9 48— 
52 — Bengal Regnlatton XLIV of 11^^, s^. 2 — 5] 

A purchaser of a zemmdaii at a public sale may, 
by virtue of hJs oidinary iig-ht as zemindai, en- 
hance the rent of a dependent taluk from time 
to time under the provisions of Bengal Kegula- 
tion VIII of 1793. and is not barred from so doing 
by the provisions of s. 5 of Bengal Regulation 
XLIV of 1793. The words ‘‘ for the same period 
as the term of their own engagements with 
Government” in s. 48 of Bengal Regulation VIII I 
of 1793, lefei to the period of the decennial settle- : 
ment and do not mean “ in perpetuity” — Doorga 1 
Soondree v. Oh^oidernatk Bhadooree, S. D. A. ! 
(1852) 642, dissented fioin. In an enhancement 
suit of the nature indicated above, the late of 
rent to be fixed as payable by the under-tenuie 
holder must ordinal ily be fixed with reference 
to the rents paid by ryots within the tenure itself 
and not with reference to those paid by ryots 
in the neighbourhood outside the limits of the 1 
tenuie. Bissessuri Debi Chowdhrain v. Hem 
Ohundbr Chowdhry, 

[I. L. R. 14 Calc. 133 

ESCAPE FROM CUSTODY. 

1 . — Poial Oodef s, 225. — Grmmal Procedure 
Code, s. 69 — Arrest of thief -^Mescue from custody of 
gjrlmte g)erso7i ] To support a conviction under 
s. 225 of the Indian Penal Code, it is not necessary 
that the custody fiom which the offender is 
rescued should be that of a policeman it is enough 
that the custody is one which is authorised by 
law * Meld, theiefore, that rescue from the cus- 
tody of a private person who had ariested a thief 
in the act of stealing was an offence Queen"- 
Empress i\ Kutti. 

[I L. R. 11 Mad. 441 

2. — Penal Code, s, 224 — Criminal Proeedm*e 
Code, s. 59 — Local Custody] The accused was 
arrested in the act of stealing and was handed 
over to the village Magistrate, who forwarded 
him in custody of the village servants to a police 
station. The accused escaped on the way. He 
was convicted under s. 224 of the Penal Code. 

On appeal the conviction was reversed on the 
ground that the custody was not legal: Held 
that the conviction was right. S. 59 of the 
Code of Criminal Procedure, which requires a 
private person who arrests a thief in the act to 
take the thief to the nearest police station, is 


ESCAPE FROM CUSTODY— 

sufficiently complied with by sending the offender 
m custody of a seivant. Queex-Empress %\ 

POTADU. 

[I. L. R. 11 Mad 480 

ESCHEAT. 

See Co-sharers— Erection op Build- 
iNos ON Joint Property 

[I. L. R. 12 Mad. 287 

See Hindu Law — Partition— Agree- 

aiENTS NOT TO PARTITION AND 

Restraint on Partition 

[I L. R. 12 Mad. 287 

See Malabar Law — ^Mortgage. 

[I. L. R 10 Mad. 189 


ESTOPPEL. Col, 

1. Statements and Ple:fdings ...288 

2. Landlord and Tenant, Denial of 

Title ... ... ... 289 

3. Estoppel by Deeds and other 

Documents ... ... 289 

4. Estoppel by Judgment... ... 290 

6. Estoppel by Conduct ... ... 290 

Bee Compromise— Compromise of Suits 
UNDER Civil Procedure Code. 

[I L R. 11 All. 228 

See MxIhomedan Law — Pre-emption 
—Right op Pre-emption— Co- 
sharers 

[I. L. R. 9 AIL 480 

See Pre-emption— Right op Pre-emp- 
tion. 

[I. L R. 9 AIL 234, 480 

(1) STATEMENT AND PLEADINGS. 

t-^JDemal of genuineness of mortgage-Sulse^ 
guent suit to redeem j F sued to efect K from 
certain land, alleging that K having entered 
under a lease held as a trespasser. K pleaded 
that he held as mortgagee. It was found that K 
obtained possession under a mortgage-deed for 
Rs. 1,000, which had not been registered, and 
that he held also a second mortgage for Rs. 50, 
and it was held on second appeal that K was en- 
titled to defend his possession by virtue of the 
mortgage for Rs. 50 and, as F had not offered 
to redeem the chaige but had sued on false aver- 
ments, the suit was dismissed. Fthen sued K 
to recover the land on payment of Rs. 50, In 
his plaint F stated that, though the mortgage- 
deed for Rs 60 was fabricated, the High Court 
had decided that he was bound to pay Rs. 50 
before recovering the land from 77 The Distiict 
Court on appeal dismissed the suit on the ground, 
inter alia^ that as F denied the genuineness of 
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ESTOPPEL— 

(1) STATE3IEXTS AND PLEADINGS— 

the mortgage, lie could not sue foi redemption : 
Hdd that V was entitled to redeem. Vaea- 
thatya:s[CIAR r Kpjshnasami 

[I.L. R. 10 Mad. 102 

2. — Admhsioii not amou/ititlg to e^topj)el — Sfafo- 
Qiierit HI suit for etiltanceinent as to ceitaxn person 
hetng tenant^ A putnidai obtained decrees for 
enhancement of rent on Italtdiats signed by a 
widow for her minor son by which she agreed to 
pay it Hdd^ while finding that the minor was 
liable for the enhanced rent, that the putnidar 
was not piecluded by the fact that he had, 
aftei the son had attained full age, sued the 
mothei as tenant, stating that she and not the 
son, w^as tenant. Watsoit and Company i\ 
Sham Lall Mitter, 

[I. L. R. 15 Calc. 8 
[L R. 14 I. A. 178 

(2) LANDLOED AND TENANT, DENIAL OF 

TITLE. 

3 — Co’diarers — Lease from one of several eo* 
sharers -‘Lt nial of lessor's t trie, 'I A person taking 
a lease from one of several co-sharers cannot 
dispute his lessor s exclusive title to receive the 
renter sue in ejectment, Jamsedji Sorabji i\ 
Lakshmiram Eajaram. 

[T. L. R. 13 Bom. 323 

4 — i de nee Aet {I of 1%1 "2)^8, 11 G — Vnassessed 
loaste reclamed hg plaint tf — Patta granted to 
defendant,'] The plaintiff, who was the holder of 
a icarg in Oanara, demised adjacent waste land to 
one who brought it into cultivation and remained 
in occupation for two years. The land was not 
assessed to revenue in the name of either of these 
persons. At the end of two years the tenant let 
into occupation a sub-tenant who subsequently 
assigned his right to the defendant, the holder 
of a neighbouring icarg. The defendant obtain- 
ed for the land from the Revenue author- 

ities. In a suit by plaintiff to eje^t the defend- 
ant . Ileidf that the defendant w’as not estopped 
from setting up a title advertse to the plaintiff, 
and that his possession became adverse when the 
patta was giantel to him. Subbaeaya / , Krish- 
NAPPA. 

fl I. L. R. 12 Mad. 422 

(3) ESTOPfELBY DEEDS AND" OTHER 
DOCUMENTS. 

5. — JL n 0 r, Co ntractdg — Ltrd of rel i ngui sli m mt 
executed hg in hior — Ratijicatton hg acqutescenct 
A sued in 1885 to recover certain estates from B 
alleging claim under Ms adoption which 'took 
place in 1805, In 1875 A. being still a minor, 
relinquished by deed his claim to the estates for 
Es 12,000 : but now alleged that he thought 
he was relinquishing it only in favour of the 
defendant’s predecessor in title who died in 1883, 

W., D. 


I ESTOPPEL— 

' (3) ESTOPPEL BT DEEDS AOT OTHER 

I DOerJIENTS— 

having been in possession of the estates since 
1867. The plaintiff attained his majority in 1878 . 

1 ILdd, that whether the cause of action arose in 
i 18G5 or 1867, it was equally barred from 1879 . 
j and that the plaintiff was bound by the deed of 
I relinquishment. Assuming the plaintiff was a 
I minor of 15 years of age at the date of the deed 
; of relinquishment, it is not likely he would not 
! have understood its effect, or that he failed to 
; ascertain it when he attained his majority in 
I 1S78. His conduct of acquiescence in it, had 
I moreover acted as a ratification of the contract 
of relinquishment. Yenkatachalam r. Maha- 
I LARSHMAMMA, 

I [I. L.R. 10 Mad. 272 

i 

(4) ESTOPPEL BY JEDGMENT. 

! 6 . — Ctvil Proetdvre 1882, 335 — Order 

[ rejecting claim petit ion ] An order rejecting a 
claim petition under s. 335 of the Civil Piocediiie 
Code, not being appealed against within one year 
! acqmies the force of a deexee,---‘Telagnthan v, 
j Laltshmaaa, I, L. R. 8 Mad. 506, followed, 
j Achuta V , Mammayh. 

! [I. L. R 10 Mad. 357 

I (5) ESTOPPEL BY COYDECT, 

! 7 —Bcidence Act, s, lU—Aiict ton-pur chaser-^ 

‘ Brpresentation ] A, a Hindu governed by the 
I lilitaksharalaw, died on the 12th May 1867 leaving 
’ a widow B and a brother i2, who was admit- 
tedly the next reversioner. In July 1867 .P pur- 
I ported to adopt a son B to A, and subsequently 
’ in September 1SG7 obtained a certificate under 
' Act XL of 1S5S. In 1372 B obtained a loan 
' from the plaintiff dl of Rs 9,000 and to secure 
' its repayment executed as guardian of D a mort- 
I gage of seven mouzahs in favour of Ml. The 
money was advanced and the mortgage executed 
, at the instigation of B and with his consent, and 
' on his representation that I> was the duly adopted 
son of -1. and it was admitted that the money was 
advanced for, and specifically applied towards 
the payment of, decrees obtained against A in 
his lifetime and against his estate after his 
I death, died in 1873. On the lith xlugust 1880 
i M instituted a suit against B upon his mortgage, 
and m that suit he made S a party defendant 
as being a purchaser of the mortgagor’s interest 
■ ill one of the mouzahs included in his mortgage. 
On the 26th June 1832, J/ obtained a decree de- 
claiing chat he was entitled to recover the 
amount due by sale of the mortgaged mouzahs. 
In the proceedings taken in execution of that 
! decree, M was opposed by L, who was afterwards 
1 held to be a benamidar for S, who claimed that he 
I had on the Sth November 1880, purchased five 
I out of the seven mouzahs at a sale in execution of 
1 certain decrees against B. On the 28th February 
' 1881, Z’s claim was allowed.and on the llth August 
I 1881, M brought this suit agaiMfc L, S, B, and 
i B, and the decree-holdeis in the suit against B 

10 
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ESTOPPEL—- 

(5) ESTOPPEL BY COl^DVOT-^-rontUned. 

for a declaration of his light to follow the moit- 
gaged property in the hands of S. It was found 
as a fact that the adoption of D was invalid • that 
the advance by 31 to B was 3 ustified by legal 
necessity, and that L was the benamidar of S. 
It also appeared that M had himself become the 
pnrchasei of one of the moitgaged mouzahs. The 
lower Court gave 31 a deciee declaring him to 
be entitled to recover the full amount of the 
mortgaged money from the five mouzahs in the 
hands ot S : L and S appealed and 31 filed a cross 
appeal alleging the adoption to be valid and 
binding on S, It was contended that *5 as the 
representative of R was estopped from denying 
the validity of B's adoption, and thus having 
been a party to M's first suit the question as to 
the liability of the mouzahs to satisfy the mort- 
gage hen was res judicata as against him : Held 
that a purchaser at an execution sale is not as 
such the representative of the judgment-debtor 
within the meaning of s. 115 of the Evidence 
Act : Held, further, that, though R was estopped 
by his conduct fiom disputing the validity of the 
adoption, or of 31' s lights as moitgagee, S being 
an auction-purchaser was not bound by R's acts, 
and was not estopped from disputing the adoption 
as he deiived his title by operation of law ad- 
versely to i?, and was thus in a diffeient position 
from a person claiming under a voluntary aliena- 
tion. Lala Paebhu Lal i\ Mylne. 

[I. L. R, 14 Calo. 401 

S.-^Adojytiou^Smt to establish validity of 
adoption ] In a suit to establish the validity of 
an adoption of the plaintiff by the defendant 
where it was shown that she had taken him m 
adoption, brought him up and mariied him as the 
adopted son ot her husband, and had put herself 
forwaid as his mother • Held, that the defend- 
ant was estopped from denying the validity of the 
plaintiff’s adoption, and could not, when the plain- 
tiff might have lost all light m his natural 
family, assert that she had not validly adopted 
him. Bayji Yinayakray Jaggannath Shakar- 

SETT l\ LAKSHMIBAI. 

£I L R 11 Bom. 381 

B.-^Eiiidenee Act I of 1^12, s, llo~^EyuitaUe 
^stoijpel.l A decree-holder at a sale in execution 
of his decree purchased a zemindaii shaie belong- 
ing to his judgment-debtors. Afterwards, m ex- 
ecution of a subsequent decree held by another 
person, the same with other property was again 
put up for sale Piior to the sale, the subsequent 
decree-holder applied to the officer conducting 
it, stating the fact of the sale and purchase under 
the previous decree, and requesting that the sale 
should be confined to a portion of the judgment- 
debtor’s interest which had not been already 
sold. This application was disallowed, and the 
whole interest of the judgment-debtors put 
up for sale, and the prior decree-holder, who 
was present, made a bid. Ultimately, how- 
ever, a portion of the property was withdrawn, 


CO tit Hived > 

(5) ESTOPPEL BY CONDUCT— 

and the lemainder only was sold, including part 
of rhe property sold in execution of the prior 
decree. The piior deciee-holder did not bid again. 
Afterwards the prior decree-holder brought a 
suit for a declaiation that the share which he had 
purchased at the sale in execution of his deciee 
was not affected by the auction sale in execution 
of the subsequent deciee : Held that the plain- 
tiff was not estopped from claiming such a de- 
claration by his conduct in bidding at the sale at 
which the defendant had purchased, inasmuch 
as it could net be said that by bidding he meant 
to show that he had no title to the property or 
had waived his title, or that he had encouraged 
the defendant to puichase, or had power to forbid 
the sale. Rai Seeta Ram v. luUnoi Da<is, I N. W. 
402 ; 3IeCon)iell v. 3fayer, 3 N. W. 315 ; Ayraioal 
Singh V Fovjdar Singh, 8 C L R. 346, and Solatia 
V. Ram Rail, 2 C. L. R. 481, distinguished Gheran 
V . Kunj Behari. 

fj. L. R- 9 All. 413 

10.— Pr/o?’ incumbrancer bidding at auction-sal^ 
in e,ceoution of decree and not announcing Jus 
incumh anceSale by first mortgagee in e,reeution 
of decree ujyon second mortgage held bg him — 
Interest acquired by imrchaser at such sale — Sale 
of portions of mortgaged gnoperty — 3Iortgagee 
not comptelled to goroeeed first against unsold por- 
tions — Enforcement of mortgage against gmr chaser 
not having obtained possession,'\ At a sale in 
execution of a decree for enfoicement of a hypo- 
thecation-bond, the decree-holder, by peimission 
of the executing Court, made bids, but the 
property was purchased by another, At that 
time the decree-holder held a prior registered 
incumbrance which he did not personally announce 
In a suit brought by him subsequently to enforce 
this incumbrance, it was contended on behalf 
of the auction-purchaser that he was estopped 
by his conduct fiom setting it up as against her ; 
&ld that there was no estoppel ; that under 
s. 114 of the Evidence Act the Oouit was entitled 
to presume that the piovisions of s. 287 (c) of 
the Civil Proc^duie Code had been complied with, 
and that consequently the notification of sale 
i disclosed the existence of the incumbrance now 
I sued upon ; that the plaintiff was entitled to 
assume that intending puichaseis would read 
the notification or search the register for the 
purpose of ascertaining what was the property 
being sold ; and that his lights were not affected 
by his not having personally announced his in- 
cumbrance, nor could it be said that solely by 
bidding at the sale he had encouraged the pur- 
chaser to buy. Machenzte v, British Linen Co,, 
L. R 6 App. Ca. 82, and Gheran v Kung Behari, 
I. L R. 9 All. 413, leferredto: Held also that 
it could not be said that under the circumstances 
the plaintiff must be taken to have sold, in execu- 
tion of his decree, the interest which he held 
under the bond now in suit ; that he could not 
be compelled to proceed first against those por- 
tions of the moitgaged property which had not 
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ESTOPPEL — coiitbmed, 

(5; ESTOPPEL BY CO]NWCT-€‘/^>?f;/ew^’r7. 

been sold ; and that tbe bond was enforceable 
against a purcbasei of pait of tbe mortgaged 
propel ty who had never obtained possession 
Banwari Das r, Muhammad Mashiat 

[ I. L. R. 9 All. 690 

11 —Madras Bent Reeovtry Act^ s<i. 3, 9, 70, 80- 
Yeomiali lands — VnrediaTertal holder rendering 
serciee and granting 2 ?attas—Bstoj)j)el by aegyies-' 
cencc of person entitled to the ytoimali holdnig,~\ 

A yeomiahdar died leaving a brother who was 
then out of India. Shortly before his death, he 
made an invalid assignment of his holding to a 
third person w^ho performed the service, and , 
granted pattas of the land. The holding was ! 
resumabie on failure of the service. The bro- | 
thei of the late yeomiahdar returned after three 
years and obtained registration of his title. He 


ESTOPPEL— 

(5) ESTOPPEL BY 

a suit for pre-emption against AT, in respect of 
this piopeity, and obtained a consent decree un- 
der which he took possession S, then, on attain- 
ing majority, instituted a suit against C for the 
lecovery of the property, as the heir and repre- 
sentative of his father, on the giound that K 
was a mere benamidar. The defence taken by 
amongst ofcheis. was that K was the real owner 
he beUeved her to be : Weld, that on the author- 
j ity of Luelmun Chunder Beer Gossaiii v Kalli 
j Ckvrn Singh, 19 W. B. 293, it w’as a good defence, 

I foi, even on the assumption that rhe purchase 
was benami, 8 as heir of £ was bound by the 
misrepresentation of the latter. Ohu:s’der Coo- 
mar V Hubbans Sahai 

[L L. R. 16 Calc. 137 

14. — Bemnm transaction — Pe7*so7i% clannhig un* 


now filed this suit to enforce acceptance of 
pattas tendered by him to the laiyats who had 
already accepted pattas from and executed mu- 
chalkas to the assignee * Held, that the suit 
ivas not maintainable, as under the circumstances 
the plaintiff's conduct justified the tenant’s be- 
lief that the assignee was entitled to collect rent 
from them until the assignment was questioned 
by the plaintiff and notice of his title given them. 
KHADAR 2?. SUBRAMANYA. 

[ I.L.R.ll Mad. 12 

12. ---^Mortgaged land subsequently sold by mort* 
gagee In eseeovtion of a moneg-decree — PtuHiaser 
at such sale without notlee of mortgage — Mort- 
gagee estopped from subsequently enforcmg his mort- 
gage as against qmrckaser.'] Where a judgment- 
creditor in execution of a money-decree sells pro- 
perty as belonging to his judgment-debtoi, he is 
afterwards estopped from enforcing, as against 
the purchaser, a pievious mortgage of the pro- 
perty which has been created in his own favour, 
but of which he has given no notice at the time 
of the sale, and in ignorance of which the pur- 
chaser has bid for the property and paid the full 
price This principle applies, even though the 
mortgage-deed has been legistered. Agarchax’D 
Gum AN Oh AND i\ Eakh3ia Hanmant. 

Li. L. K. 12 Bom. 678 

18 . — Benami transai tion — Mtsrtpre^t ntation — 
Iletr when boa ml hg the acts if anee^r,,,*.'] B pur- 
chased some propel ty from D (a member of a 
joint Mitakshaia family) m the name of his wife 
K. with the object of concealing from certain per- 
sons that he was the real puichaser, and further 
lest, in the event of a dispute aiising m respect 
of such property, which was heavily encumbered, 
his exclusive property might be prejudiced and 
attached with debt. After the death of her hus- 
band Ji obtained a certificate of guardianship of 
her infant son B, in which she did not include 
this pioperty, and m fact continued to treat the 
property as her own. During 8s minority, O, the 
nephew of J), who was now of age, brought 


’ der person vho creates the Iruann.'] The mere 
fact of a benami transfer does not in itself con- 
j stitute such misiepresentation as to bind all per- 
j sons claiming under the person who creates the 
i benami. 0 made a benami gift of his property 
j to his wife A. The deed of gift was registered 
and purported to be made in consideration of 
I the fixed dower due to A. There was no muta- 
tion of names ; but 0 managed the property as 
A's am-muktar under a general power-of-attorney 
executed by her in his favour On the death of 
0, A mortgaged the property. At a sale in 
execution of a decree obtained by the mortgagee 
against A. the mortgaged property was pui chased 
by the defendants. On the death of A. H and Jf, 
the son and daughter of A, sold their shares 
in the property, 'which they had inherited from 
their father to the plaintiff. In a suit by the 
plaintiff against the defendants for a declaration 
of his light to the shares of // and i?, and for 
partition : Held, that the acts of 0 were not such 
as to constitute an estoppel as against Ms heirs, 
and therefoie the plaintiff 's\’’as entitled to the 
relief he sought. Luekoiun Chunder Geei Goos- 
atm Y.Balli Churn Singh, 19 W.R 292, explained. 
Sarat Chunder Dry i\ Gopad Chunder Laha. 

£1. L. i:. 16 Calc. 148 

15. — Eciden^e Act (I 1872), 115 — Assignee 
of oiortgath>r— Right to'' .sue for redemption ] 
Wheie the plaintiff m a suit for redemption of 
a usufi actuary moitgage was the oiigmal mort- 
gagor. who had by a registered iiiatiumenc as- 
signed his interest in the mortgaged property to 
another, and the assignee did not apply to be 
made a party to the suit, but put forw^ard or 
consented to have put forward the oiiginal morfc- 
gagoi as the person entitled to redeem ; Held that 
as tiiere was nothing in that litigation to show 
that the defendant-mortgagee w^as in any vray in- 
duced to alter his position or to do any act winch 
j he 'would not otherwise have done m consequence 
of the assignee’s conduct, the latter was not 
' estopped by s. 115 of the Evidence Act (I of 1872) 
i or by any principle of equitable estoppel from 
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ESTOPPEL— 

(6) ESTOPPEL BY COYDUOT— ^•£)?i^>Z?/dZc'fZ. 

afterwards suing ou liis own account for redemp- 
tion. Muhammad Sami-ud-din Khan i?. Man- 
NU LAL. 

[I. L. R. 11 All. 386 

EUROPEAN BRITISH SUBJECT 

See Cases under Jurisdiction of Cri- 
minal Court— Europe anBritish 
Subjects. 

See Magistrate, Jurisdiction of— 
Powers of Magistrates. 

[I. L. R. 9 All. 420 


•5 in Bangalore. 

See High Court, Jurisdictionof— High 
Court, Madras— Criminal. 

[I. L. R. 12 Mad. 39 


EVIDENCE-CIVIL CASES. 

1. Decrees, Judgments, and Proceedings 

in former Suits 

(a) Generally 

(h) Unexecuted, Barred, and Ex- 
paite Decrees 

(c) Decrees and Pioceedings not 
inter partes 

2. Maps 

3. Miscellaneous Documents 

{a) Books 
(Z>) Pedigiee 
Ip) Petitions 
{d) Registers 
(e) Signature 

4. Secondary Evidence 

{a) Generally 

(b) Unstamped or Unregistered 

Documents 

(e) Lost or Destroyed Documents 
(rZ) Non-produotion for other 
causes 

(e) Copies of Documents 
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(1) DECREES, JUDGMENTS AND PROCEED- 
INGS IN FORMER SUITS. 

( a ) Generlly. 

1 . — Statemerits made by parties mamrjiiuj pro- 
pert'ies in suit — Emdence of conduct ] The appel- 
lants filed an application for the admission in 
evidence of certified copies of certain judgments 
and decrees rejected by the lower Court. The 
appellants sought to make use of these documents 
not as constituting matters in dispute ?'<?5 judi- 
cata^ but as containing summaries of statements 
made by parties concerned in the management of 
the plaint properties and as evidence of conduct : 
Meld, that the documents were inadmissible in 
evidence. Subramanyan i \ Paramaswaran, 
[I. L. R. 11 Mad 116 


EVIDENCE- CIVIL CASm ---conthmed. 

(1) DECREE. JUDGMENTS AND PROCEED- 
INGS IN FORMER surrs-^'owz^z. 

{b) Unexecuted, Barred and Ex-parte 
Decrees. 

h—Mstojypel— Ex-parte decree^ Effect of— Bate 
of rent — Bent suit — CivilProcediire Code {Act XIV 
of 1882), s. 13,] A merS statement of an alleged 
late of lent in a plaint m a rent-suit in which an 
ex-parte decree has been obtained, is not a state- 
ment as to which it must be held that an 
issue within the meaning of s. 13 of the Code 
of Civil Proceduie was raised between the parties 
so that the defendant is concluded upon it by 
such deciee. Neither a recital in the decree of 
the rate of rent alleged by the plaintiff, nor a 
declaration in it as to the rate of lent which the 
Court considers to have been pioved, would oper- 
ate in such a case so as to make that mattei a 
res yndicata, assuming that no such declaiation 
weie asked for in the plaint as pait of the sub- 
stantive relief claimed, the defendant having a 
proper opportunity of meeting thCcase, Modhu 
SUDUN Shah A Mundul i \ Brae. 

[I L. R. 16 Calc. 390 

(c) Decrees and Proceedings not inter 

PARTES. 

Q.— Evidence Act {I of 1872), Custom — 
Admissibility in eiidenec of judgments not ^Hnter 
partes.'] In a suit for rent the amount of the 
land held by the defendant was questioned, and 
it was contended that the land must be measured 
with a hath of21| inches and not one of 18 
inches, as claimed by the plaintiff zemindar. Cer- 
tain deciees obtained by the zemindar against 
other tenants m the same pergunnah in suits in 
which 18 inches had been taken as the hath were 
tendered in evidence in support of the plaintiff^s 
contention that the customary hath in the per- 
gunnah was one of 18 inches : Meld, that such 
decrees were admissible iu evidence under the 
provisions of s 1 3 of the Evidence Act, as they 
furnished evidence of paiticular instances in 
which a custom was claimed. Jianutullah Sir- 
dar V . Romoni Kant Roy. Pir Buksh Mundul 
%\ Romoni Kant Roy. 

[I. L. R. 15 Gale. 233 

for pre-emption— Eoidence of custom 
—Decree enforcing right.] In suit for pre- 
emption based on custom, evidence of decrees 
passed in favour of such a custom, in suits in 
which it was alleged and denied, is admissible 
evidence to prove its existence. The most satis- 
factory evidence of an enforcement of a custom is 
a final decree based on the cnstom. Gujju Lai 
V. Fateh Lai, l.h.'R. 6 Calc. 171, distinguished. 
Koodootoolah v Mohinee Mohmi Shaha, 6 Rev. 
Civ and Cr. Rep. 290 Sheo Churns. Goodur, 3 Agra 
138 ; and Lachman Ba% v. Ahbar Khan, I. L. R. 
1 All 440. referred to. Guedayal Mal r. 
Jhandu Mal. 


[I. L. R. 10 All. 5$5 
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EVIDENCE - CIVIL CABl^B-cofiUmwd. 

(1) DECREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS— 

{€) Decrees and Proceedings not inter 

'BA'B.TES— CO /icluded, 

5. — Bildence Act^ 59 13, 42 — JR elegancy of 
judgmeiits ui sutts i)i tcli'tclh right icas asserted to 
collect dues for a temple,'] la a suit brougM by 
tbe trustees of a temple to reooYer from the 
owners of ceitain lands in ceitain villages money 
claimed under an alleged right as due to the 
temple • Held, that judgments in other suits 
against other persons in which claims under the 
same light had been decreed in favor of the trus- 
tees of the temple were relevant under s. 13 of 
the Evidence Act as being evidence of instances 
in which the light claimed had been asserted 
Held, also, that the said judgments were relevant 
under s. 42 of the said Act as relating to matters 
of a public nature. Eamasami v. Appavu. 

[I, L. R. 12 Mad. 9 

% 

(2) MAPS. 

6 — Survey map — Suit for possess to — Ejectment 
— Evidence of 2)0s,\essi07b and title ] In a suit 
for possession of ceitain land as appertaining to 
a certain estate and for ejectment of the defend- 
ant, brought by a purchaser at a revenue sale, 
the only evidence adduced by the plaintiff was 
two survey maps of the years 1346-47 and 1865-66. 
The lower Court gave the plaintiff a decree for 
only a portion of the land claimed, such por- 
tion being included in both of the maps The 
remainder of the land claimed w’as not included 
in the map of 1816-47 : Held, that a survey map 
is evidence of possession at a particular time, ciz., 
the time at which the survey was made, and may 
be evidence of title, but as to whether it is suffi- 
cient evidence or not, is a question to be decided 
in each particular case JBeld, further, that as 
the two maps show^ed that the portion of the 
land decreed to the plaintiff was in Ms predeces- 
sor's possession at the date of both surveys — that 
is to say, at two periods with an interval of 
nearly t-wenty years between J^hem — they might 
be sufficient evidence of title, and the decree of 
the lower Court was correct. Mohesk Chundra 
Sen V Jnggut Olunidra Sen, I. L, R. 5 Calc 212, 
discussed. Syam Lal Sahu i\ Luchman Chow- 

DHRY. 

[1. L. H. 15 Calc 353 

7.--ThaIi’3Iaps — Boundary — Titlt,Qiiesrlim q/.] 
The sole question for determination being a ques- 
tion of the boundary of two taluks, the Judge 
hearing the case refused to give effect to a 
certain thak-mop -which had been prepared in 
1859, and upon the face of which appeared what 
were admitted by the parties then owning the 
taluks to be the boundary lines of the taluks at 
the time ; no evidence was given showing that 
these boundary lines had ever been altered * 
Held, that the map -was clearly evidence of what 
the boundaries of the propeities ■vs-'ere at the time 


! EVIDENCE— CIVIL QABm^-conthmed, 

(2) MAPS — conclnded, 

of the permanent settlement, and also as to what 
they admittedly weie in 1 859. Syama Sunderi 
BaSSYA V, JOGOBIJKDHU SOOTAR. 

[I. L. R, 16 Calc. 186 

(3) MISCELLANEOUS DOCUMENTS. 

{a) Books. 

8 . — Historical ivorlis—Eudence of usage or local 
custojn,2 Observations on the use of books of 
I history to prove local custom. Yalabha v. 

5 Madusudanan. 

? [I. L. H. 12 Mad. 495 

(ii) Pedigree 

I 9 . — AViyasuntana lav, — Partition^Einlene ^^ — 

i AdmishihiUty as to pedigree in a dot unit nt that 
j liK'^ Itecn set aside hy the Court] In a suit for 
! division of the pioperty of an extinct divided 
I branch of the family of the parties who weie 
I governed by the Aliyasantana law, a -written 
' agreement which had been set aside by the Couit 
1 as against the defendants was offered in evidence 
, by tbe plaintiff to piove that the parties weie 
, of equal grade of relationship, m which case it 
1 was admitted that partition was enforceable * 
Held, that the written agreement was admissible 
as evidence of pedigree and that the plaintiff 
was entitled to the deoiee sought for. Timm A t\ 
Daeamma. 

[I. L. R. 10 Mad. 362 

(0 Petitions, 

10, — Adnussihihty of petition slgmd ly ei 
person amilahle hut not eallefi as witness] 

the son of a deceased zemindar, sued B and C% 
his widow and brother, for possession of the 
zemindari, which was impartible. In order to 
prove that A was illegitimate, C filed tw'o peti- 
tions purporting to have been signed and sent 
to the Collector of the district by €, in 1871, 
referring to mother as a concubine. C was 
not examined as a witness : Held, that their 
contents were not evidence, but the petitions 
were themselves evidence to show that a complaint 
was made as mentioned therein. Fabtathi v 
Thirumalai, 

[I. L. E* 10 Mad. 334 

id) Registers, 

11. — np Company — Proof of pei son 
hi mg ^kare-lwhUr — HegiAer of 7 lemhers — Presump* 
tmiif intmhtrAhq}] The evidence adduced by 

I the official liquidator to show that the defendant 
I was a member of the Company and so liable as a 
contiibutory. consisted of the register of members, 
a letter -written by the objector, a reply theieto 
1 written by a managing director of the Company, 

. and the oral testimony of the director himself, 
j The objector adduced 210 evidence at all . Held, 
1 that the official liquidator might, if he had chosen 
1 to do so, have put the register in evidence 
i and waited, before giving any further evidence 


( 299 ) 


DIGEST OF CASES. 


( 300 ) 
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(3) MISCELLANEOUS DOCUMENTS 
{d) Registers— 

until tlie objector bad given some to displace the 
primd facie evidence afforded by the register, 
or to impugn tbe cbaracter of the register ; but 
bis case must be looked at as a whole, and having 
taken the line which he did, he must take the 
consequence of his other evidence contradicting 
or impugning the 2)7*hmd facie evidence of the 
register, and, notwithstanding that the objector 
gave no evidence, the register was not conclusive. 
Eam Das Ohakarbati Official Liquidator 
OF THE Cotton Ginning Company. 

[I. L R 9 All. 366 

ie ) Signature. 

12. — Evidence Act^ s. 32, cl. (2) — Evidence 
— Beed — Proof of deed denied hy the joarty ly 
lohoni %t was executed ^ where attesting icitnesses 
were dead.’} A deed of conveyance was tendered 
in evidence which purported to bear the mark 
of G as vendor, and which was duly attested 
by four witnesses. G^ howevei, denied that she | 
had ever executed the deed, and said that the j 
mark was not hex’s. All the attesting witne«!«es 
were dead. A witness was called who knew the 
handwriting of one of the attesting witnesses, 
and who swore that the signature of that witness 
to the attestation clause of the deed was genuine . 
Held, on the authority of Whiteloehe v. Musqrove, 

2 Cr. k M. 511, that the deed was admissible 
in evidence, its execution by G being sufficiently 
proved. Abdulla Paru v Gannibai 

[I. L. R. 11 Bom. 690 

(4) SECONDARY EVIDENCE. 

{a) Generally. 

13. — Evidence Act (J of 1872), ss, 65 and 74 
-^Secondary evidence of contents of document^ 
PMie doeunient.} Secondary evidence of the 
contents of a document cannot be admitted with- 
out the non-production of the original being fiist 
accounted for in such manner as to bring it with- 
in one or other of the cases provided for in 
s. 66 of the Evidence Act I of 1872. Krishna 
Kishoei Chaodhrani V . Kishori Lal Boy. 

[I.L R. 14 Calc 486 
[L. R.14 LA. 71 

14:.— Evidence Act (I of 1872), ss, 65,G6— 
mtssion of secondary evidence.] On an appeal 
to the Judicial Committee from a decree given 
on first appeal by an Appellate Court, aud main- 
taining a finding of fact by the Original Court, 
the only question was whether secondary evi- 
dence had been properly admitted on a case that 
had arisen for its admission. The question was 
decided in the affirmative by their Lordships on 
the ground that whether the evidence offered 
would iteelf prove the making of the document 
or not, it formed good ground for holding that 
there was a document capable of being proved 


EVIBENOE-OIVIL CASES-eontmued 
(4) SECONDARY BYIBENCE— continued. 

( a ) Generally — concl uded. 
by secondary evidence admissible with reference 
to the Indian Evidence Act (I of 1872), ss. 60. 66. 
Luchman Singh v Puna. 

[I. L. R. 16 Oalo 753 
[L. R. 16 I. A. 126 

m Unstamped or Unregistered Documents. 

15 — Evidence Act, s, 91 — Suit for money lent — 
Enstam^ed giromissory note— Cause of action.] 
The terms of a contract to lepay a loan of money 
with interest having been settled and tbe money 
paid, a piomissory note specifying these terms 
was executed latter in the day by defendant and 
given to plaintiff. This piomissory note was 
not stamped. In a suit brought to recover the 
unpaid balance of the loan on an oral contract 
to pay ; Held, that plaintiff could not recover. 
PoTHi Reddi V Velayudasivan. 

[I L.^R 10 Mad. 94 

lQ.^Eildenee Act, s. Contract — Promise 

sory note executed hy loay of collateral security— 
Uiutamped document— Admls^ihility of evidence 
of consideration A decree-holder agieed 

with the employer of his judgment-debtor who 
had been arrested in execution of the decree, to 
discharge the latter from arrest upon the condi- 
tion that his master would pay the amount of 
the debt. Accordingly, the master executed a 
document, the material poition of which was 
as follows * “ Be it known that I have horrow’'ed 
Rs. 986-15 from you in order to pay a decree which 
was due to you by D P,bq I wiite this in your 
favour to say that I will pay the said amount to 
you in six months with inteiestatl2 annas on 
every hundred rupees every month, and then 
take back this goarioana from you ” This was 
wiitten upon plain unstamped paper. Subse- 
quently, the amount due not having been paid, 
the decree-holder sued the executant of the 
document for its recovery. It was objected that 
the suit was not maintainahle without the docu- 
ment being put 'in evidence, but that, being a 
piomissory note and not stamped as I’equired 
by ait. 11 of sch. i. of the General Stamp Act 
(I of 1879), it was inadmissible m evidence, 
with reference to s. 34 Held, that the document, 
though it was a promissory note, was not the 
contract out of which the defendant’s liability 
arose, but was merely a collateral security for 
the defendant’s fulfilment of his promise to 
pay the debt, and that under the circumstances 
the plaintiff was entitled to give evidence of 
consideration, and to maintain the suit as for 
money lent, apart from the note altogether. 
Balbhadar Prasad v.TheMahara jaof Bbttia, 
[I. L. R. 9 All. 351 

V!.— Evidence Act, s. 65, cl. (Z>), and s. 

Act (I of 1879) s. 34, Proo. ISuU on an 
unstamped promissory note.] The plaintiff sued 
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(4) SECONDARY EYIDENCE-ct>/e^e/i?^(?rZ 1 (^) SECONDARY EVIDENCE— 


(Jj) IlNSTiMPEDOPw DiTREGIrfTEREB DOCUMENTS— 
contumed 

to recover frora the defendant the balance of 
a debt due on an unstamped note passed to him , 
by the defendant lor consideiation of Rs, 38 i 
The note lecited that the flefendant had received j 
the amount}, and would repay it after three i 
months from the date of its execution. The i 
defendant admitted, by his written statement, | 
execution of the note and the leceipt of Rs. 37 j 
in the shape of paddy, but alleged that he had 
paid off the debt. He also contended that the 
note being unstamped could not be admitted in 
evidence The plaintiff contended that the note 
was a bond, and could be admitted on payment 
of the stamp-duty and the penalty, under s. 

34 of the Stamp Act I of 1879, which he offeied 
to pay. The Subordinate J udge was of opinion 
that the note in question was a promissory note, 
but that the defendant's admission of the consi- I 
deration enable the plaintiff to sue, although 
the note itself was inadmissible. On reference | 
to the High Court : Iteld jjer Jardine, J., that \ 
the document sued on was a promissory note, i 
and that the suit being brought on it as the I 
original cause of action, the admission of its ! 
contents by the defendant did not avail the i 
plaintiff, the document itself being inadmissible j 
for want of a stamp. Held per Birdwood, J., 
that the plaintiff could not recover irrespectively 
of the promissory note, as he did not seek to 
piove the consideration ocheiwLe than by the 
note which was inadmissible in evidence. The 
admission contained in the defendant s written 
statement did not amount to an admission of 
the claim as for money lent The case was one 
in which no secondary evidence under 6.>. 
cl {h) of Act I of 1872 was admissible, the 
piimaiy evidence, the document itself, being 
forthcoming. The plaintiff not having offered 
any independent evidence of the advance al- 
leged by him, and the defendant not having 
admitted by his wiifcfcen statement that any , 
money was lent to Mm, as alleged by the plaintiff, , 
but having set up an entirely* different tiansac- ' 
tion, in lespect of which he admitted no remain- ' 
ing liabiity, the plaintiff’s suit should be lejected. 
Damodak Jag-annath t\ Aimarim Babaji. 

[I. L. K. 12 Bom. 443 ' 

18. — C(^>itracT Act, x. 91 — Eyp^HucaiufK hvial \ 
ffiven for anwiint of aeeoonf rotated— U/^reyfiiurn? 
%oud—Suff Oil avcouiiT Aattd.l The plaintiff 
sued (i) for registration of a hypothecation 
bond executed by the defendant, (ii) in the 
alteinative for recovery of the amount of the 
bond upon an account stated. The defendant 
denied execution of the bond, and that she had 
had any dealings or stated any account with the 
piamtiif. The Courts below” disallowed the fiist 
claim as bailed by limitation, and dishallowed 
the second on the giound that the bond had 
effected a novation of the contiact implied by 


( f ) Unstamped or Hneegistered Documents— 

cojiclvtled 

the statement of accounts, and the plaintiff not 
being able to produce the bond or to maintain a 
suit on it by reason of it^ being unregiateied, and 
the legistiation having been refused owing to the 
denial of execution by the defendant, the claim 
on the a^^,ount stated failed * Held, that this deci- 
sion Wets wiong and that the plaintiff was entitled 
to sue upon the account stated. Sirdar Knar v. 
Chandraicati, I. L, R. 4 AIL S30, distinguished. 
Where two parties enter into a contiact of 'which 
registration is necessary, it is essential that each 
should do for the other all that ls requisite to- 
wards such registration. Kiam-ud-din r, Eajjo, 
[I L. K. 11 AIL 13 

(f) Lost or Destroyed Documents. 

19. — Cad Pjooodure Cvfh\ s. 525 — Loi^s of 
award, Proecdin’c on.'] dVhen an award has been 
lost, a Couit acting undei s 525 of the Code of 
Civil Proceduie, cannot take secondary evidence 
of its i)roviaions and pass a decree accordingly, 
Gopi Reddi r. Mahan andi Reddi. 

[I. L. R. 12 Mad, 331 

{d) Non-production for other causes, 

20. — JIahomedaa Lam — Lower — Wattew eon* 
tract, KJeet of fading to proee, when alleged ] 
A suit ■was brought by a Mahomedan wnfe for 
dow'er alleged to be due to her under a hahai* 
mmaJi executed by her husband at the time of 
the marriage. She aJeged the amount of dower 
to De Rs. 10 UuO, of which Ea. 5 UifU 'was prompt 
and Rs 5,000 defeiiei. and she claimed to be 
entitled to the w'liole on the ground that she had 
lawfully di voiced hei husDand in pursuance of 
puwei reseived to her in that behalf by tne huhiti* 
suitibili. At the heaimg she failed to prove the 
Ji/ihoiHaoiaJf, but the Court gave her a decree, 
holding that there was evidence to show that a 
dower of R«. 1 0,uu0 was usually payable in that 
plaintiff’s family, and that, in the absence of 
evidence to the contrary, the whole amount must 
be considered prompt, hut as the plaintiff only 
ciaimeii Rs 5 0'JU as prompt, the decree was 
limited to that amount , He hi that the Court -was 
'v.’rong in decieeiag the ease upon an oral contract 
not alleged in the plaint, nor admitted by the 
defendant, tne suit being based upon a written 
agreement, which the plaintiff failed to prove. 
Khaja Mahoyied Asghur t . Manija Khanum 
aua^ Banka Khanum. 

[I. L. R. 14 Oalo. 420 

MB 

(e') Copies or Rocu nts, A:c. 

21 — Eiidenee Act ss. IG, 114 — C^mpaug — Wind- 
i tig vp — Contrdjutorie^ — Ska rcliidders-- X&tioe of 
allotment — Seamdarg eitdenee of notice — Prm- 
eopg letter — Etulckce of original letier having 
heeii pnptrhj aildrnstd and pediil.j ITpon the 
fcettlenient oi the li&t of contributories to the 


( 803 ) 


DIGEST Of CASES. 


( SOI ) 


EVIDENGE-CIVIL ^concluded, 

(4) SECONDARY miDmO^—eoiicluded, 

(f) Copies of Documents, kG,--concluded, 

assets of a Company in course of liquidation 
under the Indian Companies Act, one of the 
persons named in the list denied that he had agreed 
to become a member of the Company or was liable 
as a contiibutoiy. The Distiict Couit admitted 
as evidence on behalf of the official liquidator, a 
piess'copy of a letter addressed to the objector, 
for the purpose of proving that a notice of allot- 
ment of shares was duly communicated.^ No 
notice to the objector to produce the original 
letter appeared on the record ; but at the hearing 
of the appeal, it was alleged by the official liqui- 
dator and denied by the objector, that such notice 
had been in fact given, Tbeie was no evidence 
as to the posting of the original letter, or of the 
address which it bore ; but the press-copy was 
contained in the press-copy letter-hook of the 
Company, and was proved to be in the hand- 
writing of a deceased secretary of the Company, 
whose duty it was to despatch letters after they 
had been copied in the letter-book. The objector 
denied having received the letter or any notice 
of allotment ; Held that the Court should not 
draw the inference that the original letter was 
properly addressed or posted ; that the press-copy 
letter was inadmissible in evidence ; and that 
there was no proof of the communication of any 
notice of allotment Ram Das Chakarbati v. 
Official Liquidator of the Cotton Ginning 
Company. 

[I. L. R. 9 All. 366 

^ 23 -^Bi'idence Act (i'<;/1872), 65, m-Adnls- 

Bioti of secondary evidence — Cojpy of document,'] 
On an appeal to the Judicial Committee from 
a decree given on first appeal by an Appellate 
Court, and maintaining a finding of fact by the 
Original Court, the only question was whether the 
evidence offered constituted secondary evidence 
of the matter m dispute, which was the making 
of a document. The question was decided in the 
affirmative by their Lordships, because the evi- 
dence consisting of a copy which was made of a 
document, and filed (m another suit) among the 
records^ of the Court, and still there, endorsed, 

“ copy in accordance with the original,” signed 
by the Judge who presided in the Court, who 
alone was authorized to compare and accept 
such copy, there were grounds for considering 
it genuine. Luchman Singh v. Puna. 

[I. li. R. 16 Gale. 753 
[L. R. 16 I. A. 125 
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EVIDENCE-ORIMmAL OASES-(?o«R 
(1) DEPOSITIONS. 

1 — Criminal Procedure Codc^ s. oOD — Bejyosition 
of medical loit/iess talien hy Magistrate tendered 
at sessions trial—^Iag istrate's record not Aieiving, 
and evidence not adduced to ^Jioiv that deiio^dion 
was taken and attested ui accused'^ s inenence — Dis- 
position not admissiblcein ciidence — Eiidence Act 
(in/ 1872), 5 114, illustration {e'),] Before the 
deposition of a medical witness taken by a com- 
mitting Magistrate can, under s. 509 of the Crim- 
inal Procedure Code, be given in evidence at the 
trial before the Couit of Session, it must either 
appeal fiom the Magistrate’s record or be proved 
by the evidence of witnesses to have been taken 
and attested in the accused’s presence. It should 
not merely be presumed, under s. 114, illustiation 
{e) of the Evidence Act (I of 1872) to have been 
so taken and attested. Queen-Empp«ess v. 
Riding 

[I. L. R. 9 All 720 

2. — Crimhial Procedure Code^s^Q^—Pejoosition 
of medical witness taken Ig Magistrate tendered 
at sessions trial — Miigistrate"*s record not showing, 
and evidence not adduced to show, that de])osition 
icas taken and attested in aceustuVs g^nesence — 
Evidence Act (I of 1872), s. 80 ] Althongh all 
depositions of witnesses in criminal cases should 
be taken and attested m the presence of the 
accused, and a few apt words should be used on 
the face of the deposition to make it apparent 
that this has been done there is no provision of 
the law which makes the attestation of the depo- 
[ sition by the Court in the presence of the accused 
' obligatory. S 80 of the Evidence Act therefoie 
does not warrant the presumption that the deposi- 
tion of a medical witness taken by a committing 
Magistrate has been taken and attested in the 
accused’s presence, so as to make such deposition 
admissible in evidence at the trial before the Court 
of Session under s. 509 of the Criminal Procedure 
Code Queen^Erngoress v I. L^ R. 9 All. 720, 

referred to. Queen-Empress y. Pohi» Singh. 

[I. L R. 10 All. 174 

m 

3 — Criminal Procedure Code, s, 288 — Evidence — 
Confession retracted — Corroboration — Eegmitions 
of witnesses befoi'e Magistrate.] Where a prisoner 
was convicted of murder on a confession, leti acted 
at the trial, corroborated by depositions read under 
s. 288 of the Code of Criminal Procedure, and also 
letracted at the trial • Held that the prisoner 
should not have been convicted on such evidence. 
Queen- Em press i\ Bharmappa 

[I. L. R. 12 Mad. 123 

(2) EXAMINATION AND STATEMENTS OP 

ACCUSED. 

4. — Criminal Proced%ire Code, ss. 342, 364— 
Withdrawal of nnoorrodorated evidence by the 
Witness — Esoammatmi of the accused^ Confessions.] 

A and E were charged with the murder of C, the 
husband of E, There was some evidence that 
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EVIDENCE-CRIMINAL OASES-me^^?, 

(2) EXAMINATION AND STATEMENTS OF 
ACCUSED-^eoMcliu/ed. 

B liad said her husband was dead a few days 
after his disappearance ; and some bones, a skull^ 
and some cloths were found in a neighbouimg’ 
burying* ground which weie identified as those 
of C, ^ made a statement, recoided on June 
4th by the village munsif, to the effect that she 
had lured C into a garden, and that -4, who was 
her paiamour, had murdeied him in her arms, 
which statement she repeated frequently with 
greater detail in answer to questions fiom the 
committing Magistrate, and subsequently before 
the Sessions Couit. On her appeal to the High 
Court after she had been sentenced to death, she 
retracted hei former statements and made the 
usual charges of ill-tieatment against the Police. 
A made a treatment to the committing Magis- 
trate which he subsequently repudiated before 
the Sessions Court, to the effect that he had 
assisted in disposing of the corpse of C at the 
request of his brother-in-law, who corroborated 
the statement in two depositions before the 
Magistrate which were likewise repudiated by the 
deponent before the Sessions Court : Held, that 
the conviction of A w-as wiong and fuither 
(Parkee, J., dissenting) that the conviction of 
B was wrong Per Keenan, J. — “ As the second 
prisoner has withdrawn all the confessional state- 
ments made by hei. it is necessary, according to 
the rulings of this Couit, to examine the evidence 
and see if there is reliable independent evidence I 
to corroborate to a material extent and in material 
paitioulars the statements contained in the with- 
drawn confessional statements. If no such corro- 
borative evidence exists, then the contradictory 
statements of the second prisoner remain and 
doubt exists as to which statement is true, 
and the confessional statements cannot be safely ' 
relied on against the prisoner. ” SemMe . — The ! 
same rule should be followed when a witness 
withdraws his deposition befoie the Sessions Couit 
Per Keenan, J.— The examination of an accused , 
person under Criminal Procedure Code, s. 664, is 
subject to the purpose refeiied to in s. 312, 
to enable him to explain any circumstances . 
appearing against him, *’ and not to supplement 
the case for the prosecution against him to show 
that he is guilty. Queen-Empress r. Kangi. 

CL L. R. 10 Mad. 295 

(3) MEDICAL EVIDENCE ; 

5 — BtrjjertS) Ertdtnee vf — Jfttheal i, ; 

Pi'ulenct et — Opnti*ht id ho^c clu (ftd — i 

Ei(dc/ict‘ Act {I (f lh72), ^ 45.] A medical man i 
who has not seen a corpse which has been subject- 
ed to a jjoA^mortem examination, and who is 
called to corroboiate the opinion of the medical 
man who made such jioA-iiionf- m examination, 
and who has stated what he considered was the , 
cause of death, is m a position to give evidence ' 
of his opinion as an expert. The proper mode 
of eliciting such opinion is to put the signs ob- 
served at the to the witness and to 


EVIDENOE-ORIMINAL OASES — COdtd, 
(3) MEDICAL EVIDENCE— 

ask what in his opinion was the cause of death 
on the hypothesis that those signs were really 
present and obseived, Queen-Empress c, Meher 
Ali BIullick. 

[I. L. R. 15 Calc. 589 

(4) PREVIOUS CONVICTIONS 

Q.^Prermns ronciutnm fur the jmrpose if //«- 
creanng the erule/iee at the trial aganist accused— 
Biidente Act (1 of 1872), s. 54 — Criitimal Pro- 
cedure Code {Act X of 1882)^ s* 310] Under 
s. 54 of the B'P'idence Acfc a previous conviction is 
in all cases admissible in evidence against an 
accused person. Queen-Empeess v. Kabtick 
Chundee Das 

ri. L. R. 14 Gale. 721 

(5) STATEMENTS TO POLICE-OFFIOEaS. 

7 . — Ertdence Act, 155 aod lo^—CriMnial 

Procedure Code {Act X tf 1882), . 9 . 
mt at fallen doicn hg a j^ohce-o fee r under s. 162 
— El idence.J A statement reduced to '^vriting by a 
police-officer under s. 162 of the Code of Criminal 
Procedure (Act X of 1882) cannot be used as 
evidence for the accused. But though it is not 
evidence, the police-officer, to whom it was made, 
may use it to refresh his memoiy under s. 159 
of the Evidence Act (1 of 1872). and may be cross- 
examined npon it by the party against whom the 
testimony aided by it is given. The person mak- 
ing the statement may also be questioned about it, 
and, with a view to impeach his ciedit, the police- 
officer, or any other pei^on in whose hearing the 
statement was made, can be examined on the 
point under s. 155 of the Evidence Act. Meg, v. 
Utiumuhand^ 11 Bom 120, followed. Queen- 
Empress t. SiTARAM VlTHAL 

[I L R. 11 Bom. 657 

8 — Criminal Proctuhire Cods, 1SS2, s“. 161 — 
S^a^t nif taken dOi.cn hg pohee-qlhnr.l A state- 
ment taken down in the course of a police in- 
vestigation by a police-constable under s. 101 of 
the Ciimmal Piocedure Code (Act X of 1882) 
is not evidence at any stage of a judicial proceed- 
ing. Queen-Empress Ismal valid Fataru. 

[L L. R. 11 Bom. 659 

9 — Stdti na iiT or u*- u v d :o t r thirimj 

nn cstigBiO'i— Ailo>* .souo- — Onifvu no \ — Crim''~ 
nal PruLdilure Ctah , 25,26,27,] Instances of 

statements made by an accused person to a police 
officer held to be admissible or inadmissible in 
evidence against such accused person. Queen- 
Emprlss 1 ."’BIeher Ali Mullick. 

[I. L. R. 15 Calc. 589 

10— EchIlhcc ^5 ss 20 , 27 — Conftsswml 
s-^ ate mails made ni tkt erdodg of dice — Bn (f 
admits wilitg.l The test of the admissibility 
under s. 27" of the Evidence Act of mforniation 
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BVIDENOE-ORmiNAL OASES — comld» 

(5) STATEMENTS TO POLICE-OFFICERS— 
concluded, 

received fiom an accused person in the custody of 
a police-oj0a.cer, whether amounting to a confes- 
sion or not, is . — “ Was the fact discoveied by 
reason of the infoimatiou, and how much of the 
information was the immediate cause of the fact 
discoveied, and as such a relevant fact Queen- 
Empress V, CoMMER Sahib. 

[I. L. K. 12 Mad. 153 

11 — Criminal Procedure Code {Act X of 1882) 
u, 116, lT2^2ll— Statements of loit nesses recorded 
hij poltce-officer^ iniebt^gatoig under chap. XIV, 
Criminal Procedure Code, Might of ueciued to call 
for and inspect — Police JOiaricH.'] Statements 
of witnesses recoided by a police-officer^ while 
making an investigation under s. 161 of the 
Ciiminal Procedure Code, form no poition of the 
police diaries referred to in s. 172, and an accused 
person on his trial has a right to call for and 
inspect such statements and cross examine the 
witnesses thereon. Bikao Khan v, Queen- 
Empress. 

[I. L. R. 16 Calc, 610 

Mahomed Adi Hadji v. Queen-Empress. 

[I L. K. 16 Calc. 612 note 

EVIDENCE-PAROL EVIDENCE Col. 

1. Value of, in various cases . 307 

2, Varying or contradicting written 

instruments ... 307 

See Succession Act, s. 128. 

[1. L. R. 15 OalG. 83 

(1) VALUE OF, IN VARIOUS OASES. 

1. — Zmitafion Act, 1877. s. 19 — Oral evidence 
of aohnowledgnient.'] Under s. 19 of the Limitation 
Act, XV of 1877, oral evidence of the contents of 
an acknowledgment cannot be received. ZiUL- 
NISSA Ladli Begam c. Motidev Ratanbev. 

ri. L. R. 12 Bom. 268 

(2) VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS 

2 — Evidence Act. s. 92 ] Where the defendant 
claimed the property as a preferential heir, and 
also set up an alternative defence of an alleged 
oral agreement cancelling a registered deed of 
sale of property by her co-widow to the plaintiffs, 
the lowei Couit was of opinion that pioviso 4 of 
s. 92 of the Evidence Act I of 1872 was a bar 
to any inquiry into the merits of this defence 
Meld, that the lower Court was wrong. The 
ob|ect of the oral agreement was not to rescind 
the original transaction, but to transfer any 
rights acquired by the plaintiffs, to the defend- 
ant, and was an entirely new transaction, 
Bakhmabai Tukaram. 


EVIDENCE— PAROL EVIDENCE— 

(2) VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS— continued. 

3. — Evidence Act, s. 92— Agreement for renewal 
inconsi,<>tent with terms of lease.'] In a suit by a 
lessor for possession and for occupation after the 
expiiy of a lease for three years, the defendant 
pleaded that it had be^ verbally agreed between 
himself and his lessors that he should be entitled 
to a renewal of the lease for a fuither period of 
three years, if he so desiied : Eeld that evidence 
of this oral agreement was inadmissible under 
s. 92 of the Indian Evidence Act I of 1872 
being inconsistent with the teims of the second 
clause of the lease, which was as follows : — “ If 
you mean me to vacate at the completion of the 
teim, you must give one month's notice. In 
accordance therewith I will vacate and give up 
possession to you.” Ebrahim Pir Mahomed v, 
CURSETJI SORABJI De VITRE. 

[I. L. R. 11 Bom, 644 

4. — Evidence Af f, s. 22. — Jertal assignment of 
rent of land in lieu of interest — Janiog ] Subse- 
quently to the execution and registration of a 
bond, a gamog was made orally between the 
creditor and debtor, by which the former agreed 
to take the rents of certain tenants of the latter 
m satisfaction of interest, the latter agreed to 
release the tenants from payment of lent to him- 
self and the tenants (who who were parties to the 
arrangement) agreed to pay their rents to the 
creditoi. No mutation of names was effected 
in the revenue registers The creditor brought 
a suit against the debtoi to recover the principal 
and interest agreed to be paid under the bond, 
alleging that he had never received any rents 
under the gamog : Meld that the gamog was 
not a subsequent oral agreement rescinding or 
modifying a contract which was registered accord- 
ing to the law for the time being in force, within 
s. 92, pioviso (4) of Act I of 1872. AUTU SiNGH 
r. Ajubhia Sahu. 

[I. L. R. 9 All 249 

b.— Evidence lUct, s 92— Bond — Contempora* 
neous oral agreement proiiduig for mode of repays 
ment.] In defence to a suit upon a hypotheca- 
tion bond payable by instalments, it was pleaded 
that, at the time of the execution of the bond, it 
was orally agreed that the obligee should, in lieu 
of instalments, have possession of part of the hy- 
pothecated property, until the amount due on the 
bond should have been liquidated from the rents ; 
that, in accordance with this agreement, the 
plaintiff obtained possession of the land ; and 
that he thus realized the whole of the amount 
due : Meld that the oral agreement was not one 
which detracted from, added to, or varied the 
original contract, but only provided for the means 
by which the instalments weie to be paid, and 
that it was therefore admissible in evidence. 
Ram Bakhsh v, Durjan. 


[L L. R. 11 Bom. 47 


ri.L. R. 9 All. 392 
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EVIDENCE-PAROL EVIDENCE— 

(2) VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS— 

%,--Eci(lejiee Act,s 92 — Otvil Procedure Code, 
317.] By an agieemenb in writing, J, after 
reciting tliat he bid for certain property sold in 
execution of a decree 'benami for 3, and paid the 
deposit amount into Court far B ^ and that B paid 
the balance, promised to convey the property to 
B. In a suit by B to recover the pioperty from 
A . Held that, under s 92 of the Evidence Acc. 
B was not debarred from proving that A bought 
the propel by for himself and not henaim for B, 
Kumaea r. Srinivasa. 

[I L. R. 11 Mad. 213 

'7. ^Evidence Act^ 1872, s. ^^—Eoidenee—Oval 
agreement Dwojivsfefit with icntte>i daei/iiieuts.} 
if, prior to his death, was a partner with defend- 
ants in the firm of IV C Co He died on 8th 
November 1884. On the 9th November 1885, his 
executors passed a release to the defendants, 
which decided tha^Jf ’5 share in the firm and future 
business bad ceased on his death ; that the surviv- 
ing partners had requested the executors to settle 
the account of their testator with the finn, and 
that, after examining the books and taking ac- 
counts, &c., a balance of Rs. 8.395*11 was found 
due, on payment whereof the executors released 
the defendants from all claims in respect of the 
share and interest of B, &c. On the 7th Apiil 
1 887, the executors assigned over to the plaintiff 
a one-anna share in the said firm, and the plain- 
tiff as assignee, brought this suit for a declaration 
of his right to the shaie and for an account He 
alleged that theie had been no accurate exami- 
nation of the books at the time of the release ; that 
the amount really due to the testator’s estate by 
the firm had not been ascertained ; and that it 
had been agreed on by the partneis. at the time of 
the release, that, in addition to the sum therein 
mentioned, the executors, as representing the 
testator’s estate, should receive a one-anna share in 
the partnership. The defendants denied the light 
of the plaintiff, and contended that the interest 
of if and his estate in the partnership ceased at 
his death. They relied on the rel^se. and denied 
any agreement to give the executoi s a share ; and 
contended that, under s. 92 of the Evidence Act I 
of 1872. no evidence could be given of the 
alleged agreement. For the plaintiff ii was con- 
tended that the agi cement as to the one-anna 
share was quite independent of the release • Jit Id 
that evidence of the agreement that the executors 
should continue to have a one-auna shaie in the 
partnership was inadmissible, as being incon- 
sistent with the written release (Evidence Act, 
s. 92) By the release the executoi s of Jl 
released the partners from all claims whatever in 
respect of shaie, and the consideration for 
that lelease was stated in the document to be^ a 
lump sum, on payment of which, under the writ- 
ing, all claims arising out of the old partnership 
ceased ana determined The oral agieement 
added another term to the consideration for release 
in respect of the past accounts, iiz., the continu- 


EVIDENOE-PAROL EVIDENCE— 

(2) VARYING OR CONTRADICTING WRITTEN 
INSTRmiBNTS—eoncIaded. 
ance of a one-anna share in the partnership 
Such an agreement was not a purely collateral or 
additional agreement. It was an addition to the 
teims of a contiact that had been reduced to writ- 
ing, and was inconsistent with those teims 
COWASJI RUTTONJI LIMBOOW^LLA 1“ Buejorji 
RUSTOilJI Limboowalla 

[I L. R. 12 Bom. 335 

8 — Eiidesiee Act, s. 92, Proviso I— Contract — 
Wagerimi contract — Bonihay Act III i'/ 1855 — 
Oral eculence admuisthle to proie a contract to he 
a gaming tramactioti ] In an action on a con- 
tiact for the puichase and sale of goods on a 
cei tain day the defendant pleaded that the con- 
tiact was a wagering contract ; that the parties 
never intended to give or take delivery of the 
cotton, and that the contract was therefore void : 
JTd'/iZ that 01 al evidence was admissible to piove 
the defence set up by the defendant Anup- 
CHAND Hemchand t \ Champsi UGERC'HAND. 

[I. L. R. 12 Bom. 585 

9 — Eawliuion of eindence of oral agreement — 
Eiidence Act (J of 1872), a 92 — ^‘Between the 
parties A] The woids in s, 92 of the Evidence 
Act (I of 1872) between the parties to any such 
in^trument ” lefer to the persons w’ho on the one 
side and the other came together to make the 
contract or disposition of property, and would not 
apply to questions raised between the parties on 
the one side only of a deed, legardmg their rela- 
tions to each other under the contract The ivords 
do not preclude one of two persons in whose favor 
a deed of sale purported to be executed, from 
proving by oral evidence in a suit by the one 
against the othei, that the defendant was not a 
real but a nominal party only to the puichase, and 
that the plaintiff was solely entitled to the pro- 
perty to which it related. Jf conveyed certain 
houses and promKes to plaintiff and defendant 
jointly by a sale-deed Plaintiff sued defendant 
for e 3 eerment; from the premises, alleging that he 
alone wms the real purchaser, and that defendant 
was only nominally associated with him in the 
deed : Bchl that s 92 of the Evidence Act did 
not preclude plaintiff from showing by oral evi- 
dence that he alone was the real puichaser, not- 
: ^withstanding that the defendant was described in 
the sale-deed as one of the two pui chasers Mcjl- 
; CHAND V MaBHO RAM, 

[I. L. R. 10 AIL 421 

! EVIDENCE ACT (I OF 1872), s. 3, 
j Set s, 57. 

I [I. L. R. 14 Calc. 176 


• • Guurtf Meaning of. j The definition of Court ” 

I given in the Evidence Act (I of 1872) is framed 
j only for the purposes of the Act itself, and should 


( sil ) 


DIGEST OF CASES. ( 312 ) 


EVIDENCE ACT (I OF ISyS), s. Q.-conU. 

nofc be extended beyond its legitimate scope. 
Queen-Empress t . Tulja 

[I. L. K. 12 Bom. 36 

— , s. 13. 

Bee Evidence— Civil Oases— Decrees, 
Judgments and Proceedings in 
FORMER Suits — Decrees and 

J UDGMENTS NOT INTER PARTES. 

[I. L, R, 15 Oalo. 233 

[I. L. R. 12 Mad, 9 

, s. 16. 

See Company— Winding up— General 
Cases. 

[I. L. H. 9 Ml. 366 

See Evidence — Civil Cases ■— Secon- 
dary Evidence — Copies of Do- 
cuments 

[I. L. B. 9 All. 366 

, s. 25. 

See Evidence — Criminal Cases — 
Statements to Police-officers. 

[I L.B. 15 0alc 589 

, s. 26 

See Confession— Confessions to BIa- 
qistrate. 

{I L. R 15 Calc 595 

Sec Evidence — Criminal Cases — 
Statements to Police-officers. 

[I, L. B. 15 Oalo. 689 

, s. 27 

See Confession — Confessions to 
Police-officers. 

[I. L. B. 12 Mad. 153 

See Evidence — Criminal Cases — 
Statements to Police-officers 

[I. L. B. 12 Mad. 153 

[I. L. B. 16 Calc. 689 

, s. 32, ol. 2. 

See Deed— Execution. 

[I. L. B, 11 Bom. 690 

See Evidence— Civil Cases— Miscella- 
neous Documents -Signature. 

[I, L. K. 11 Bom. 690 

s. 32, cl, 8 . — Declaration of joarty agaimt 

froprietarij %nte7'est — Presumption of party being 
deai,'\ In 1817, At, a Hindu widow, executed in 
favour of R a raraspatra (a deed of heirship) in 
the following terms : Bfy husband has died. 
We have no issue, and you are a son of my hus- 
band’s cousin. Takiug this into consideration, 


EVIDENCE ACT (I OF 1872), s. 32, ol. 3- 

contimied, 

my husband expressed his wish, when he was on 
the point of death, that all the houses and shops 
situate in Poona, except the house at Benares, 
should be given to you, and that you should be 
made owner of all money- dealings connected with 
Poona. I, therefore# in obeying his command 
pass this deed of heirship to you, and make you 
owner of all the property mentioned above like 
our son. You, therefore, enjoy the property in 
your name joyfully ” Under this raraspatra, B 
took possession of the property mentioned therein, 
and enjoyed it during his lifetime. After his 
death, his gumasta (agent) managed it for and on 
behalf of B's minor son C. In 1881, C filed a 
suit to redeem a house and a garden, part of the 
property covered by the rai'aspatrai and which 
had been mortgaged by A's husband in 1831. 
One of the defences to this suit was that neither 
<?nor his father was the heir of the original 
mortgagor, and that therefore C could not 
redeem the property in dispute^ At the trial, 0 
produced the raraspatra of 1847 in support of his 
title, alleging that he had found it among the 
papeis of the old gumasta of his father, who used 
to look after Ms affairs during his minority * 
Held, that the varaspatra was admissible under 
s. 32, cl. 3, of the Evidence Acfc (I of 1872), as it 
was manifestly a declaration by A against her 
proprietary interest • for by it she divested her- 
self of her widow’s estate in the property, and 
there being no evidence of her existence after 
1847, she must be presumed to have been dead in 
1881, when the suit was filed. Hari Chintabian 
Dikshit V. Moro Lakshman, 

[I. L. B. 11 Bom. 89 

, s. 32, cl. 5 — Statement by deceased person 

as to relationship ] S. 32 (5) of the Evidence 
Act (I of 1872) does not apply to statements made 
by inteiested parties in denial, in the course of 
litigation, of pedigrees set up by their opponents, 
Naraini Kuar ^5. Chandi Din. 

{L L.B. 9 All 467 

, s. ^1-^Frobate — Executor, Power of, before 

Hindu Jfzlls Act — Probate Act (F^/ 1881), ss. 2, 
149,] S. 41 of the Evidence Act is applicable 
to probates granted prior to the passing of the 
Hindu Wills Act. Grish Chundeb Roy 
Broughton. 

[I L R. 14 Calc. 861 

, s. 42. 

See Evidence— Civil Cases— Decrees, 
Judgments and Proceedings in 
Former Suits— Decrees and 
Judgments not inter partes. 

[I. D. B. 12 Mad. 9 

, s. 45. 

See Evidence— Criminal Oases— Medi- 
cal Evidence. 

11, L. R, 15 Calo, 689 
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EVIDENCE ACT (I OF lS72)--eo7itimted, 

^“”,8.44’ — Competeyit Court Per cur , — The 

words “ nofc competent” in s 44 of the Evidence 
Act refer to a Court acting without jurisdiction. 
Kbttilamma i. Kelappax. 

[I. L. n 12 Mad. 228 

, s. 54. 

See EVIDEI^CB— -CBIMIiTAL Cases—Pee. 
YIOUS CO]5fVICTIONS. 

[I. L. B. 14 CalG. 721 

, s. 57. — Regute^'ing Officer — “ CourV'^--Pe- 

qi^terid Poioe7*-of-Attor7ie7j — Judicial Notice,'] A 
registered power-of-attorney admitted under s. 57 
of the Evidence Act without proof, the register- 
ing officer being a Court under s. 3 of the Act 
Keisto Nath Koondoo v. Brown. 

[I. L. R. 14 Calc, 176 

^ g. 66. 

See Evidence— Civil Cases— Secon- 
dahy Evidence— Generally, 

[I. L. R 16 Calc 753 

, s. 65. 

See Evidence— Civil Cases— Secon- 
dary Evidence— Generally. 

[I. L. R 16 Calc. 753 

See Evidence— Civil Cases— Secon- 

dary Evidence— Unstamped or 
Unregistered Documents. 

[I. lu R. 12 Bom. 443 | 

1, — s. 74 — Jummahundi — Puhlic documcats,} 1 

Queer e .—Whether ixjummalnuidf is a public docu- ; 
ment I Akshaya Coomar Dutt r. Shama Ohara n j 
Patitanda i 

[I. L. R. 16 Calc. 586 1 

2. — s. 47 and s. 7Q.--PuUlo doeumeid,'] An 

a 7 iumatlpatru is not a public document; witbin the , 
meaning of s. 74, nor, if it were, would its being { 
on the lecord constitute a copy certified as required ; 
by s. 70, Krishna Kishori Chaodharani i\ i 
Kishori Lal Eoy. ' 1 

[I. L. R. 14 Calc. 486 . 

[L. R. 14 I, A. 71 1 

— ■. s. 76, ! 

See s. 74. ' 

[I. L. R. 14 Oalc. 486 ; 

j s. 80 

Ste Confession— ConfessionstoMagis- ' 

TEATS . 

[I, L. R. Calc 595 

See Evidence— Ceiminal0ase3—Depo- - 
SITIONS, 

[I. L. R. 10 All. 174 j 

s, SZ,-Seidence of title — Pcsumffilon ; 

Clnttas,’] Government; resumption chittas, in the ! 
absence of the resumption proceedings are not con- i 


EVIDENCE ACT (I OF 1872), a SS-^contd 

elusive evidence of title as against third persons — 
Pam Chutider Sao v. Purtseedkiir Naik, I L. E. 
9 Calc. 741, followed. DwAEKA Nath Misser r. 
Tarita Moyi Dabia. 

[I. L. R. 14 Calc. 120 

,s. 85. 

See Practice— Civil Cases— Letters 
OF Administration. 

[I. L. R. 16 Calc, 776 

, S. 86 . — jEi'tdeuce-^Poi^eiguguilicial records 

— P,eeeutio7i in British India of decree gassed hy 
Comets of Cooch Behar^ Civil Procedure Code, 188*9 
s. 434 ] Pt^rNoBRis. J. — Queere . — Whether the noti- 
fication published in the Calcutta Gazette of 8th 
April 1879, signed by the then Deputy Commis- 
sioner of Gooch Behar. and stating the mode in 
which copies of judicial recoids of the Courts of 
Cooch Behar are ceitified as coirect copies, and 
which notification was published after a notifica- 
tion had been published by the Governor-General 
of India in Council under the provisions of s 434 
of the Civil Piocedure Code to the effect that the 
decieesof the Civil and Eevenue Courts of Cooch 
Behar may be executed in British India, as if they 
had been made by the Courts of British India, was 
a compliance with the provision of s. 86 of the In- 
dian Evidence Act at a time when there was a re- 
presentative of the Government of India resident 
in Cooch Behar. Per Norris, J. — The notifica- 
tion of the 8th of Apiil, 1879, is now of no use as 
theie is no representative of Her Majesty or the 
Government of India residing in Cooch Behar, and 
consequently certified copies of judicial records of 
that State cannot now be received in evidence in 
the Courts of British India under the provisions 
of s. 86 of the Evidence Act Ganee Mahomed 
Sarkab /•. Tarini Charan Chuckeebati. ? 

[X. L. R. 14 Calc. 546 

, s. 90. — Ancient Bocume^it^lfelg/it of 

Ancient documents as^ evidence — Proper Custody — 
Cudodg ofageni,'] Under a varaspatra executed 
In 1847 by A, a Hindu widow in favor of B took 
possession of the property mentioned therein, and 
enjoyed it during his lifetime. After his death, 
his qumada (agent)nianaged it; for and on behalf 
of B's minor son, C, In ISSI, C filed a suit to 
redeem a house and a garden, part of the property 
coveied by the laraspatra, and which had been 
mortgaged by AV’ husband in 1831. One of the 
defences to this suit was that neither C nor his 
father was the heir of the oiiginal mortgagor, 
and that, therefore, could not redeem the pro- 
perly in dispute. At the trial, 0 produced the 
varaspatra of 1847 iu support of his title, alleg- 
ing that he had found it among the papers of 
the old gumasta of Ms father, who used to look 
after his affairs during his minority: 3eld^ that 
the caraspatra was admissible in evidence under 
s, 90 of the Evidence Act I of 1872, as a do- 
cument purporting to be more than thiity yeais 
old, and produced from a cusiody, wffiich under 
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EVIDENCE ACT (I OP 1872), s. QO-^eontd, 

the ciicumstances of the case was a proper cus- 
tody, the possession of the gumastu being legally 
the possession of his master The degiee of ciedit 
to be given to an ancient document depends chief- 
ly on the pi oof of transactions or state of affans 
necessarily or at least propeily, or natuially refei- 
able no it. Haei Chintaman Dikshit u. Moro 
Lakshman. 

[1 L. R, 11 Bom. 89 

As to the weight and admissibility of ancinet 
documents, 

See also Timangavda i. Ran-gangavda. 

[I. L. R. 11 Bom. 94 note 

, s. 91. 

See Cases under Evidence— Civil Cases 
— Secondary Evidence — TJn- 
STAMPED OR TJNREGISTEBED DOCU- 
MENTS. 

■ — , s. 92. 

See Oases under Evidence— Parol 
Evidence— Varying or Contra- 
dicting Written Instruments. 

, s. 106. 

See Onus Probandi— Bailments. 

[.I L. R. 9 All. 398 

, s. 108. 

Munng person — Bt ndu km — I?i 1ieritu}iee-^ Pre- 
sumption of death — Glatm after ^even years— Qo- 
oicners — Absent co-oicner— Claim to Ins share of 
propfi'ty a guestio/i of evidence, not of success ion.'\ 
J) a and B were co-owneis of certain lihoti 
villages. B disappeaied and was unheard of for 
move than seven years. In his absence, I) re- 
ceived his {Bk) share of the rents and profits. 
G claimed to be entitled to a moiety of B\ share 
therein, and brought this suit against D Held, 
that G was entitled to such moiety. B having 
been absent and unheard of for more than seven 
years, might be presumed to be dead undei 
s 108 of the Evidence Act I of 1872 ; and G, as 
one of his two survivors, was entitled to a moiety 
of his property. Wheie the right of a paity claim- 
ing to succeed to the property of another is 
based on the allegation that the latter has not 
been heard of for more than seven years, the 
question to be decided is one of evidence, and not 
a part of the substantive law of inheritance. 
Parmashar Bat v, Btsheshar Singh, I. L. R. 1 All. 
5B, concuired in. Dhondo Bhikaji v Ganesh 
Bhikaji. 

[I. L. R. 11 Bom. 433 

— , s. 114. 

See Company— Winding up— General 
Cases. 

[I. L. R. 9 All. 366 

See Estoppel -Estoppel by Conduct. 

[I. L. R. 9 All. 690 


EVIDENCE ACT (I OP 1872), s. 114 ^contd. 

See Evidence — Civil Cases — Sec- 
ondary Evidence— Copies op Do- 
cuments. 

[I. L. R. 9 All. 366 

See Evidence— Criminal Cases— De- 
positions. 

[I. L. R. 9 All. 720 

s. 115. 

See Estoppel— Estoppel by Conduct. 

[I. L. R 14 Calc. 401 
[I. L. R. 9 All. 413 
[I. L. R. 11 All. 386 

, s. 115. 

Auction-Purchaser — Bepresentative — Estoppel f\ 
A puichasei at an execution-sale is not as such the 
representative of the judgment-debtor within the 
meaning of s. 115 of the Evidence Act. Lala 
Paebhu Lal V. Mylne. 

[I. L. R. 14 Calc. 401 

, s. 116. 

See Cases under Estoppel— Landlord 
AND Tenant— Denial of Title. 

, s. 118 

Witness— Criminal Oases— Person 
Competent to be Witness. 

[I. L. R. 11 All. 183 

.s. 120 

See Maintenance, Order op Criminal 
Court as to. 

[I. L. R. 16 Calc. 781 

See W’itness —Civil Oases — Person 
Competent to be Witness. 

ri.L. R. 16 Calc. 781 

,s. 132. 

ProtecHon gfven to answers lohich a witness is 
compelled to giie—^' Compelled to yivef Mean- 
ing of the icords-^Indian Oaths' Act [X of 
s. 14.] S. 182 of the Evidence Act (I of 1872) 
makes a distinction between those cases in which 
a witness voluntarily answers a question and 
those in which he is compelled to answer, and 
gives him a protection in the latter of these cases 
only. Piotoction is afforded only to answeis 
which a witness has objected to give or which he 
has asked to be excused from giving, and which 
then he has been compelled by the Court to give. 
Queen v. Gopal Bass, I. L. R. 8 Mad. 721, followed, 
Pei' Birdwood, J., (dissenting).— S, 132 of the 
Evidence Act (I of 1872), read with s. 14 of the 
Indian Oaths’ Act (X of 1873), compels a witness to 
answer criminating questions and he is protected 
by the proviso tos. 182 from a crmiinal prosecution 
for any offence of which he criminates himself 
directly or indiiectly by his answer, except a 
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DiaEST OF CASES. 
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EVIBENCE ACT (I OF 1872), s, lZ2--eojM. \ 

prosecution for giving false evidence by sucli ans- j 
wer. It is not only when a witness asks to be ex- i 
cased from answering acuminating question, and j 
bis request is refused, that be is *• compelled to 
give” the answer within the meaning of the 
proviso. The compulsion is operative whether he 
asks to be excused or gives the answ^er wnthout so 
asking. Quee^t-EmpsesS t*. Ganu Sonba. 

[I li. R. 12 Bom. 440 

, ss. 155. 159. 

See Evidexce— Criminal Cases— State- | 
MENT TO Police-officers. 1 

II. L. R. 11 Bom. 657 I 

, s. 167. i 

See Criminal Proceedings. 


EXEGUTIOJ^ OF DECREE— 

Sfe Civil Proceddbe Code, 1883, s. 544. 

[i L. R. 12 Bom. 371 

See Compromise— Compromise op Suits 
UNDER Civil Procedure Code 

f I. L. R. 11 All. 228 

See iNSOLVBNcr— I nsolvent Debtors 
CNDEP. Civil Pbocbduee Cube. 

[I. li. E. 15 Calc. 762 

, Stay of Execution. 

See Cases under Injunction—Undee 
Civil Procedure Code. 


L. R. 9 All. 609 

EXAMINATION FOR PLEABERSHIP. 

See Board of Examinees. 

^ [I. L. R 9 All. 611 

EXCHANGE. 

See Custom. 

[I, L. K. 11 Mad. 459 

See Transfer op Property. 

[I. L. R. 11 Mad 459 

EXCISE. 

See Bengal Excise Act, 1878, 

EXCISE ACT (XXII OF 1881.) 

, s. 42 

See Contract Act, s. 23— Illcgai. (v.n- 

TRACTS— GENER ILLY. 

[I. L R. 10 All. 577 

EXECUTION OF DECREE 0>l, 

1. Effect of repeal of Act pending suit ...318 

2. Application for execution, and powders 

of Court ... ••• .. 319 

3. Decree to be executed^ after appeal 

or review ... 321 

4. Decrees under rent law ... ... 322 

5. Transfer of decrees for execution, and 

power ot Couit as to execution out of 
its junsdictioa ... ...323 

S. Mode of execution ... ...329 

{u) Generally, and powei.s of officers 

in execution . . 329 

(&) Declaratoij decree ... ...330 

(r) Joint pioperty ... ... 330 

{(!) Maintenance ... ... 331 

(O Married women ... ...332 

(f) Mortgage ... ... 332 

{(/) Possession ... ... 334 

7. Execution by and against repiesenta- 

tives ... ... ... 334 

8. Joint decree, execution of and liability 

under ... ... ... 338 

9. Stay of execution ... . 338 


! (1) EFFECT OP REPEAL OF ACT PENDING 
J SUIT. 

j 1 . — S^evTity foe eo,sti — Seetirity ho7id, E}iJ-07*ee- 

\ men^ oj, hy exeeution — Civd Procedure Code {Act 
i XIV (f 1882), s 549 — Act MI of 1888, rS. 46 — 
S General ClauM’c Aet (loj 1868). s 6.] On. the9tli 
. June 1888, a decree hoider applied for leave to exe« 
cute hia decree (which was one for costs j against 
1 a person wffio bad become security tor the costs 
i of an appeal which had been uismissed wuth 
I costs ; this application was retased, on the ground 
1 that the law, as it then stood, dia not authorize 
j such an application, the remedy of the decree- 
I hoider being by regular suit against the surety* 

; Subsequently to the passing of "Act Til of 1S88 
J the decree-holder made a iie-'h application for 
' such execution iindei s 16 of that Act. Tne Court, 

* after lefeaing to s. 6 oi the Geneiai Glauses. Act, 
rejected the application, on tne giound that pro- 
ceedings against tne surety had oeen comnaeueed 
beioie Act Vll of 1 886 had come into force . If Id, 

' on appeal, that the application should have been 
allowed Abdul Wahab r. Paeledoonnissa. 

' Ll. L. R. 16 Calc, 323 


' 2 '-‘Eight of Proeed lire — Execiiiam undt rSetigal 

At! VIII of iSOi) and Aet VIII if i8bJ.j Upon 
the deatn of the full owner, tne mother took out 
piooate of a wai in wffiicn she w as appointed exe- 
cutrix. The Will "wa^ aittrw’aras di*'puttd by tie 
niinoi son of the testatoi. and piobato was levok- 
el; out, while the mother was m possession of 
the estate as execuciix, she sued and obtained 
a deciee for rent undei Bengal Act TUI of 1869* 

, Upon the application of the minor for the exe- 
cution ot tne deciee . Ueidj that the mode in 
j wnivin the decree was executed under the old 
5 Rent Act, Bengal Act Till of 1869, was, in so 
’ far as it w^as a light at all that belonged to the 
- jiidgiuent-cieilitoi, not a private right, but a 
\ mere light of pioeeduie, and the execution was 
' theiefoie to be governed by Act Till ot 1885. 

; Umasoondury Dassy r. Bf.ojonath Rhuita- 

S CHAEJER. 

i [I L. R 16 Calc. 347 
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EXECUTION OF 'Dm'R'E'E^cojitinved. 

(2) APPLICATION FOE EXECUTION AND 
POWERS OF COURT. 

Q.— Cit'd Proceduvf^ Code, .s 244 — Etoeuttou 
froeeedlugss — BeiahiatHUi of improiomt nts allowed 
Jor in decree J A moifcgagor obtained a deciee for 
redemption on payment of the mortgage amount, 
together with a fiiifciier sum assessed as the value 
of improvements made by the mortgagee. When 
the decree-boider applied for the execution of the 
deciee it was contended on behalf of the mort- 
gagee that the improvements ought to be revalued, 
as they weie at the time of execution of more 
value than at the date of the deciee Held, that 
the mortgagee was entitled to levalntiou in the 
execution -proceedings. Ramux^'I v Shaxku 

[I. L. R. 10 Mad 367 

Applieaf ion for exeentiom for snm larger 
than amount of clann— ‘Consent of gyarties— Com- 
promise ] The parties to a suit agreed upon a com- 
promise, the result of which w^as that the plaintiff 
obtained by the decree a gi eater quantity of land 
than he had originally claimed, and a deciee was 
drawn up in accordance wnth the compromise. In 
the execution- proceedings, the defendant raised 
an objection that the plaintiff could not have exe- 
cution for a gi eater quantity of land than he had 
claimed originally, and the Couit executing the 
decree allowed the objection. No appe.al fiom the 
Court’s order was made, but the plaintiff bi ought 
a suit to recover possession of the laiger amount 
of land mentioned in the compromise * Held, that 
the Older of the Court executrng the deciee was 
erroneous in law and might properly be re consider- 
ed upon an application for review ; but that the 
present suit came within s. 244 of the Civil Proce- 
dme Code, and therefore could not be maintained. 
Mohibullah V Imami. 

[I. L. R, 9 All. 229 

h.— ‘Decrees, Priority of] A decree takes piior- 
ity over other decrees in respect of the date on 
which it was passed, and not in respect of the 
piiority of the debt which it enforces. OHERAN'r. 
Kuxj Behaei. 

[I. L. R. 9 All. 413 

0 , — Ciill Procedure Code, s, 683 — Claim for 
mesne profits on reversal of eweeuted decree for pos- 
session of landl] Adecree for possession of immove- 
able property having been executed was reversed 
on appeal. The defendant applied under s. 68 of 
the Code of Civil Procedure for restitution of the 
mesne profits taken by the plaintiff. The lower 
Courts dismissed the application on the ground that 
the proper remedy was by suit : Held, that the 
defendant was entitled to the relief claimed. 
Kaliaxasuxdram r. Egxavedeswaea. 

[I L. R. 11 Mad. 261 

7 . — Oltil Procedure Code, 1882, ss. 230, 235, 
295, 490 — Necessity for application for execut mi,] 
Under b. 230 of the Civil Procedure Code all 
decree-holders if desirous of enforcing their 


I EXECUTION OF DE.Qn'ESl---contimied. 

(2) APPLICATION FOR EXECUTION AND 
POWERS OP OOURT-r>oHfi/i?^£YL 

decrees are required to apply for execution. There 
is no exception of cases arising undei s. 490. A 
decree-holder who has attached before judgment 
and w'ho is desirous of shaimgin the distiibution 
of sale-pioceeds undei 295 of the Code must 
make an application for execution under s. 235 
before he can become entitled to do so. Pallonji 
SHAPUEJI JOEDAX. 

[I. L. R. 12 Bom, 400 

S — Civd Procedure Code, 1882, s, 583 — Exccn- 
iton, power of Court to aioard restitution of henefts 
on reversal of decree in— Jurisdiction of Court not 
limited in execution.] The procedure piovided 
by s 583 of the Civil Procedure Code (Act XIV 
of 1882) for obtaining any benefit (by way of 
restitution or otherwise) under a decree passed 
on appeal, is not confined to cases whei e the res- 
titution desired is piovided foi by the decree itself. 
The plaintiff brought a suit for )bhe lecovciy of 
certain timber, or damages for its removal, and 
got a decree. The defendant appealed and was 
I ultimately successful in getting the plaintiff’s suit 
[ dismissed, but meanwhile the timber had been 
I taken in execution of the decree and sold. The 
defendant applied to the oiigmal Suboidinate 
Judge’s Court in execution of the High Court 
decree for restitution of the timbei, or Rs 13,325 
damages The plaintiff objected that the defend- 
ant must bring a suit, and could not 'make this 
claim in execution. The Suboidinate Judge over- 
luled this objection, but held that he was limited 
to a grant of Rs 5,000, the pecuniaiy limit to his 
original juiisdicbion. and awarded the defendant 
that sum for his timber Held, that the matter 
was rightly dealt with in execution, and that the 
juiisdiction of the original Court in execution was 
neither ousted by the fact that the value of the 
property in diSDUte exceed the pecuniary limits of 
the Court’s jurisdiction, nor w^as such Couit limit- 
ed in its award to the sum of Rs. 5,000, Balvax- 
TRAY OZE V, SADRUDIX. 

[I. L. R. 13 Bom. 485 

9. — Decree for enforcement of hypothecation — 
Ohjeetion hy judgment-dcMor that property ordered 
to he sold n not transferahU under W-TF. P. 
Bent Act, s. 9 — Suck ohjeetion not entertainahle 
%n execution ] In execution of adeciee for enforce- 
ment of hypothecation by sale of specific pro- 
perty, an objection by the judgment-debtor that 
the property is not transferable, with reference 
to s. 9 of the N -W P. Rent Act, cannot be 
entertained. Madho Lal %\ Katwari. 

[I. L. R. 10 AIL 130 

BiSHESHAR RaI l\ SUKHDEO RAI. 

[I. L. R. 10 AIL 132 note 

^ 10. — Decree for redemption icithin specified 
time — Agjpeal against decree — Power of Court %% 
execution to extend time for redemption allowed 
hy decree — Ground for enlarging time,] The 
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EXECUTION OP DECREE — CO at dined, 

(2) APPLICATION FOR EXECUTION AND 
POWERS OF QO^lMl-^-eoncludcih 

plaintiffs sued for the ledempuon of cercain 
mortgaged piopeity On the Ist Maich 1S8G, a 
deciee was passed declaiing the plaintiffs enti- 
tled to ledeem on payment i)y them to the defend- 
ants of Rs. G19-]i'0 wnthin thiee months fiom 
the date of the deciee. Against this deciee the 
defendants (the moitgagees) appealed, on the 
ground that a much la-igei sum than Rs. 019*11-0 
was due to them on the mortgage. The plaintiffs 
also filed objections to this deciec under s. 501 
of the Cml" Procediue Code (XIV of 1SS2), on 
the giound that the moitgage-dcbt had been 
long ago paid off and that now a laige sum was 
due to them fiom the moitgagees wiio had been 
in receipt of the piofits of the piopcity. Under 
these circumstances the plaintiffs did not pay the 
Rs. 619-11*0 within thiee months as oideied by 
the deciee. On the 12th Octobei 1880. they 
presented an application for execution, and paid 
into Couit the Es. 649-11-0. Tho lower Coiut 
gianted then application and ortleied possession 
of the propel ty to be given to them The defend- 
ant appealed to the High Couit . Ileld^ revei.smg 
the oidei of tbeCouib below that the Coiut m 
executing the deciee had no powei to alter the 
language of the deciee, which it w^ould vutually 
do if it eiilaiged the time mentioned in it by ac- 
cepting the Rs. 019-11-0 paid into Court by the 
plaintiffs on the 12th October 1886 Ileld^ also that 
even if the Oouit had power to enlaige the time 
in the course of execution, the meie fact that the 
plaintiff had lodged an appeal would afford no 
special ground foi eulaigiiig the time IsHWAn- 
GAR t’. Chudasama Maxabhai 

fl. L. R 13 Bom. 106 


(3) DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW. 

11. — Decree afdrmed on ajipeal — Jurisdiction 
— CUil Procedure Code^ ss, 200. oT9.] The effect 
of s. 579 of the Civil Piocedure Code is to cau.se 
the deciee of the Appellate Coukt to supeisede 
the deciee of the fiist Coiut even wheie the 
appellate decree meiely affirms the oiiginal decree, 
and does not leverse or modify it. Where a 
deciee has been affiimed on appeal, the only 
decree which can be amended under s 206 of 
the Code is the decree to be executed, and the 
decree to be executed IS that of the Appellate Couit 
and not thesupeiseded decree of tho first Coui t, 
though the latter may. if necessary, be referred to 
for the puipose of executing the appellate decree. 
The only Coiut which has juiisdiction to amend 
the appellate deciee is the Court of appeal. So 
/leid by the Full Bench, Mahmood, J., dissent- 
ing. Sliolirat Singh Y Bridgman, I. L. R. 4 All. 
376, explained and followed. ’ Kdtohinhir Bog v. 
Jtaga Bnrrodacaunt Bog, 14 Mooie’s I. A. 405, dis- 
cussed. Mahomed Shlaiman Khan v Mahomed 
Yar Khan. 

ri. L. R. 11 All 267 


EXECUTION OP BEGRBE^eontinued, 

(S) DECREE TO BE EXECUTED AFTER 
APPEAL OR UBYimV. --concluded. 

12 — Decree ajirmed on appeal— Amendment of 
decree hy prst Court after affirmance — Ohjeetion hy 
judgment-dehtor to eaieout ion of amended decree ''\ 
The decree of a Court of First Instance haying 
on appeal been afldrmed by the High Couit, the 
first Coutt altered the deciee which had been 
affiimed. intending of biing it into accordance 
with the judgment of the High Court After the 
decree had been alteied, application was made to 
execute it as altered, but this was opposed by 
the judgment-debtor on the ground that that 
was not the decree which could be executed : 
Held by the Full Bench that the objection must 
pie vail, on the grounds that the decree sought 
to be executed was not that of the Appellate 
Court, and that the decree had been altered by 
the first Court, which had no power to alter it. 
Ahdul Jlayai Khan v. Chmiia Kuar, I. L. R. 

S All. 377. referred to. Muhammad Stjlaiman 
Khan v Fatima. 

[I. L. R. 11 Ail. 314 

13 — Civil Procedure Code, s, 214 — Pre-emption 
— Conditional decree — Deposit of purchase-money 
— Computation of time alloiied for payment.'l In 
a suit foi pie-emption, the decree of the Court 
of First Instance was conditional upon payment 
of the pui chase-money within one month from 
its date. After this peiiod had expired without 
payment, the defendants appealed from the 
deciee, The appeal was dismissed and the decree 
affiimed, and no fiesh peiiod for payment was 
expressly allowed by the decree of the Appellate 
Court * held that the decree of the Appellate Court 
must be taken to have incorporated the terms of 
the decree of the Court of First Instance, that the 
pciiod of one month allowed for payment of the 
pui chase-money must be calculated from the date 
of the Appellate Couit’s decree, and that payment 
by the decice-holder within one month from that 
date was in time. Shohrat Smgli v, Bridgman^ 
I. L R. 4 All. 376; Luchnian Pei'sad Singh y. Kuun 
Pei sad Singh, I. L. R. 8 Calc. 218 ,* Gohardliun 
DasY Gopal Bam,l. L R, 7 All 366 ; Boor AH 
Choicdhuri y Koni Meali, I. L. R. 13 Calc. 13, and 
Daulat v. Bhnltanadas Manehchand, I. L. R. 
11 Bom. 172, referred to. Rup Ohand r, Shamsh- 
UL Jehan 

[I. L. R 11 All. 346 

(4) DECREES UNDER RENT LAW. 

14. — Sale for arrears of rent — Under-tenure — 
Bengal Act VIII of 1809, 34, 69—61 mid 

6.6 — Sale of property other than undei^-tenure.'^ 
Wheie a decree had been obtained for arrears 
of rent of an under -tenure, and in execution 
tbeieof application ly as made for the attachment 
and sale of a ceitain piopeity of the judgment- 
debtor, other than the tenuie for which the 
arrears weie due — objection was taken that the 
Jiahuliat stipulated that the tenure itself should 
be first sold in execution of the decree : Ueld 

11 


W., D. 
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EXECTJTIOIT OF DECREE — eoiit hived. 

(4) DECREES UNDER RENT LA'W—coiiclvded. 

that the kahihat nob being refeired to, or in- 
corporated with the terms of the decree, it was 
nob open to the judgment-debtor to go behind 
the decree, as to the mode in which it was to be 
executed. But held, on the construction of 
Bengal Act VIII of 1869, ss. 59—61 and 65 
that the under-tenure should first be sold before 
any^ other immoYeable property could be made 
available. S. 34 of that Act (intioducing the 
procedure laid down in the Civil Pioceduie Code 
into rent-suits, ^ ‘‘save as is m Act VIII of 1869 
otherwise provided ”) made no albeiation in this 
respect, ^s. o9— 61 and s, 65 especially providing 
for such mode of execution. Lalit Moeun Roy 

Bli^ODAI Dabeb. 

[I. L. K. 14 Calc. 14 

15. — Deoree for ari'ears of rent — Under-tenure 
--Sale of i)ropertij other than nncler-tenure—Arref^t 
of judgment-debtor — “ Charge''^ — Bengal Tenancy 
Aet {Vlll 1885), ,9. 65 — Traiufer of Property 
Act (Jt 1^1882), ^,9. 68, 100.] A landlord, who 
has obtained a decree for arieais of rent of an 
under-tenure, is not restiicted by the piovisions 
of the Bengal Tenancy Act (Act VIII of 1885) 
to executing such deciee in the first instance 
by sale of the undei-tenure, bub is at libeiby 
to execute it m the ordinary manner against the 
person or other property, whether moveable or 
immoveable, of his judgment-debboi The pro- 
visions of s. 68 of Transfer of Piopeity Act aie 
nob amongst those made applicable by s 100 of 
that Act to a person having a charge within the 
meaning of the latter section 8emUe—T\xQ 
^jcharge” referred to in s. 65 of the Bengal 
Tenancy Act (VIII of 1885) is not such a 
“ charge” as that defined by s. 100 of the Trans- 
fer of Property Act. Lalit Mokvn Boy v. Bmdo- 
mi JDabee, I. D. R. 14 Calc. 14, explained. Fotick 
UHUNDBR Dey Sircar r. Foley. 

[I. L. B. 15 Calc 492 

(5) TRANSFER OP DECREES FOE EXECU- 
TION, AND POWERS OP COURT AS 

TO EXECUTION, &o. 

IB.—Givil Procedure Code, 1882, .9 224, cl. 
{e)— Meaning of the words a eojyy of any order 
for the execution of the decree The words a 
copy of any order for the execution of the decree” 

® Piocedure 

(Act XIV of 1882) mean a copy of any subsist tna 
order, HathibhaiNahansa "T. Patel Bechar 
Pragji. 

fl. L. B 13 Bom. 371 

"VT .—Duty of Of Court to which a decree is trajis~ 
ferred for execution.'] A Court to which a 
decree has been sent for execution, cannot refuse 
execution on the ground that questions are 
raised between the parties that cannot properly 
be dealt with in execution. Rajerav Chafdra- 
BAO V , HAjSfABAY KRISHNA JahAG-IRDAR. 

[I. L. B. 11 Bom. 528 


EXECUTION OF DEOBEE— 

(5) TRANSFER OF DECREES FOR EXECU- 
TION, AND POWERS OF COURr AS TO 
EXECUTION. &c. — continued. 

18 — Power of District Judge to transfer exe- 
cution- 2 )rocecdings to another Court— Civil 
Procedure Code, ss. 25, 647 ] A District; Judge 
has no power to transfer oxecution-pioceedmgs to 
a Subordinate Court In the matter of Balagt 
Banelioddas, I L. R, 6 Bom. 680. and Gaya^ 
ParJiad ?. Bhhp Singh, I L. E, 1 All. 180, dis- 
sented from. Kishori Mohun) Sett t. Gul- 
Mohamed Shaha. 

[I. L. B. 15 Calc. 177 

19. — British Courts in India, Power of , to send 
their decrees for execution to Courts not in Brit^ 
'isli India — Practice ] The Courts of British India 
have no authoiity to send their decrees for exe- 
cution to Courts not in Biibish India. Kastxjr- 
CHAND GuJAR V. PaRSHA MAHAR. 

[I B^B. 12 Bom 230 

20. — Junuliof ion— Civil Procedure Code (Aet 
XIV of 1882). ss. 6 and 223.] Having legaid 
to the provisions of s 6 of the Code of Civil 
Piocedure, a Civil Court has no ]urisdiction to 
execute a decree sent to it for that purpose under 
s. 223 of the Code, when the decree has been 
passed in a suit the value of subject matter of 
which is in excess of the pecuniaiy limits of 
its ordinary juiisdiction Xarasayya v, Venkata 
Knshnayya, I. L. R. 7 Mad. 397, dissented 
fiom ; Sidheshwar Pandit v. Ilarihar Pandit, 

2 I. L. R. 12 Bom. 155 ; In re Balaji Banelioddas, 
I. L. R 5 Bom. 680 ; aiid Mungul Pershad 
Dicliit V. Gnja Kant Lahiri, I. L R. 8 Calc. 
51, leferred to. Gokul Kristo Ohunder t. 
Aukhil Chunder Chatterjee In the 
matter op the Petition op Issan Chunder 
Das, Rasharaj Bose v. Gobinda Rani Chow- 
DHRANI, MoOLA KUMARI BIBEE V. MoOL- 
CHAND DHAMANT, BEESUN CHAND DOODHURIA 

l \ Mool Chand Dhamant. 

[I L. B. 16 Calc. 457 

# 

21. — Civil Procedure Code, 1882, s. 223 

Jurisdiction.] S. 223 of the Code of Civil Pro- 
cedure, which declares that the Court which 
passes a decree may, on the application of the 
deciee-holder, send it for execution to another 
Court, should be interpreted to mean, another 
Court having jurisdiction and competent to exe- 
cute that decree, having regard to the amount 
or value of the subject-matter of its ordinary 
juiisdiction. Xarasayya v. Venkata Knshnayya, 

I. L. R. 7 Mad. 397, dissented from. DurGtA 
Ohaean Mojumdar V . Umatara Gupta. 

[I. L E. 16 Calc. 465 

22 — Mortgage-decree for sale of pro^pei'ties in 
dif event districts and jurtsdictvons — Cml Proce- 
dure Code (Aet XIV of 1882), .95 19, 223 ( 0 ), 
Sell. JF, Bonn 128 — Jurisdiction,] A decree 
obtained in a suit, brought under the provisions 
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EXECUTION OP 

(5) TRANSFER OF DECREES FOR EXECU- 
TICK. AND POWERS OF COURT AS TO 
EXECUTION, U--co)diitunl 

of s. 19 of the Code of Civil Procedure in the 
Couifc of the SuboidiiirAe Judg-e of Ra 3 ^haje on 
a mortgage of ceitam piopeities situated in the 
distiicts and jurisdictioiis of Rajshaye and 
Nyadumka, directed that the properties mention- 
ed in the moicgage should be sold and the pro- 
ceeds applied in payment of the moi tgage-debt. 
The piopertifs weie sold by the Court of Raj- 
shaye : Held that the autboiity given by s 19 
of the Code included an authoiity to make the 
order for the sale of the properties, and that the 
Rajshaye Court was within its jurisdiction in 
diiecting and cairymg out the sale. Qncere-- 
Whethei, wheie a sale takes place under a money- 
decree of property pmitly within the local limits 
of the Court whose deciee is being executed, 
and partly without that Conit’s jui is diction, the 
sale of the pioperty without the juiisdiction 
would be valid binding in consequence of 
the piovHoiis of ss 19 and 223 of the Code 
of Civil Pioceduie. Per Ghose, J, — S. 223 of 
the Code of Civil Procedure merely piovides 
that, when it may be necessary foi a Court to 
send a deciee for execution to another Couit by 
reason of the piopeity being situate beyond its 
local jurisdiction, it ought to do so ; and the 
words of sub-section {e), sale of immoveable 
property situate without the local limits of the 
jurisdiction of the Couib which passed it,” con- 
template a case where thi loliole of the ^^roperty 
and not any poi tion of it, is situate beyond the 
local limits of the Court which passes the deciee. 
Maseyk i\ Steel k Co. 

[I. B. B, 14 Calc 661 

^Z.-^Exeeutioii of a decree of the Agent for i 
Sardars^Rights of tvanferee of a, decree— JurU- ! 
dictloiif] A in 1839 obtained a decree against B, j 
a in the Court of the Agent for saidars i 

The decree was executed in the Agent’s Court ! 
until R’.s death in 1868. B^s status as a sardar 
under the exclusive jurisdiction of the Agent did 
not descend to his sons, and the decree was trans- 
ferred to the Court of the first class Subordinate 
Judge at Ahmednagar for execution Various 
objections were taken to the execution of the 
decree by that Couit, but none on the ground that 
the Agent's decree could not be executed by a 
mere tiansfer to an ordinary Civil Court. The 
case went up twice to the High Court, under 
whose ordeis the execution was for several years 
continued in favour of A’? representatives against 
the estate of B's sons. In 1885, one of A\^ re- 
piesentatives assigned his interest under the 
decree to C and B, Thereupon the transferees C 
and JD applied to the first class Subordinate Judge 
at Ahmednagar to have their names substituted 
in the place of the transferor in the execution- 
proceedings. The Subordinate Judge rejected this 
application, on the ground that execution had 
been going on for several years contrary to the 
ruling in Khumldas v. Sahharam RamclKiiulra, 


\ EXECUTION OP 

(5) transfer of decree for bxecu. 

TION. AND POWERS OF COURT AS TO 
EXECUTION, &c. — eontinued, 

12 Bom 212, which laid down that the Agent’s 
decree could noi bo executed by a mere transfer 
to an oidmaiy Court — the leinedy in such cases 
being by a suit on the deciee. On this ground, 
also, he lefused to recognise the transfer of the 
decree Held, that though che execution-proceed- 
ings in this case had been for many years irre- 
giilaily conducted by a mere transfer of the 
Agent’s decree to an ordinaiy Ci vil Court, still as 
the Gou’*t which carried on the execution had 
jurisdiccion to grant the same relief if a suit had 
been brought upon the decree, the irregularity 
having been acquiesced in, did not vitiate the 
foimer proceedings in execution. ViSHNU 
Saichabam Nagarkau c Krishxabao Malhab. 

Bom, 153 

Naro Hitii c. Anpgbnabai. 

[I. L. B. 11 Bom. 160 Eote 

24 — Scheduled BUtncts — B^ceeidion of deeree 
p.i'\sed hy Court of Scheduled District in Court of 
a Requliition Bisrrict — Civil Piocedure Code (Act 
VIII of ISod), s. 2^4:— Civil Procedure Code (Act 
XIV of 1882), ss 223, 22d—Soliedided DiMHeU 
Act [XIV of 1874), A’. 5] On the loth May 
1876, a judgment-ore litor obtained a decree in 
the Civil Court of the Ohitcagong Hill Tracts, 
which are included amongst the Scheduled Dis- 
tricts, and on or about the 15th May 1876, at his 
instance, it was sene with a certificate of non- 
satisfaction to the Court of a Munsiff in the 
Regulation District of Chittagong for execution. 
After sundiy unsuccessful attempts to execute the 
decree an application was male on the 17th Sep- 
tember 1886 for its execution The judgment- 
debtor objected that under s. 229 of the Code of 
Civil Procedure (Act XIV of 1882), the MunsiS’s 
Court had no jurisdiction to execute the decree, 
as it could only act under that section, and the 
Code had never been extended to the Chittagong 
Hill Tracts . Held that, as at the time the decree 
was passed and sent to the Munsiffi for execution, 
Act VIII of 1859 was in force, and by s. 284 of 
that Act the judgment-creditor had a right to 
have his decree sent to any Civil Court for exe- 
cution, he was entitled now to have it executed, 
as neither Acts X of 1877 or XIV of 1882 by 
express words or implication deprived him of that 
right. Held^ further, that the intention of the 
Legislature was, with regard to decrees obtained 
in Scheduled Districts after the Code of 1877 
came into force, that such decrees should not be 
executed by Courts in British India unless and 
until, under the provisions of s. 5 of the Sche- 
duled Districts Act (XIV of 1874), the Govern- 
ment had issued the notification therein referred 
to applying to the Scheduled Districts such por- 
tion of the Code of Civil Procedure as they 
thought proper to apply. Quesre — ^Whether^ a 

decree passed by a Court in a Scheduled District 
and sent for execution to a Court in a Regulation 
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District after Act X of 1877 came into force can 
be executed by tbe latter Court in the absence of 
sucb a notification extending tbe provisions of 
tbe Code of Civil Procedure to tbe Scheduled 
Distiicts. Kashi Mohijn Boeua i \ Bishnoo 
Pria. 

[I. L. K. 15 Calc. 365 

26. — Civil Procedure Code, ss, 320, B2o—J)eeree 
transferred to the Collector for exeontion — Collec- 
tor^^ duticsi and powers %n execution — Cuil Court's 
jurisdiction to revise Collector's jJroeeed ini/s in exe- 
cution ] A decree was transferied to the'Collectoi 
for execution, Tbe Mamlatdar under tbe orders 
of the Collector, put up for sale certain immove- 
able property belonging to tbe judgment-debtors. 
Tbe sale was confirmed by tbe Mamlatdar with 
tbe sanction of tbe Collector. Some time after- 
wards tbe auction-purchaser applied to tbe Col- 
lector for a certificate of sale, but the Collector 
refused tbe certificate, and set aside tbe sale, on 
tbe ground that tbe purchaser was a relative of 
tbe decree-holder, and bad really purchased tbe 
property on bis behalf without the permission of 
tbe Couit. Against this proceeding of the Col- 
lector tbe purchaser made an application, first to 
tbe Subordinate Judge, who bad transferred the 
decree to tbe Collector for execution, and then to 
tbe District Court. But both Courts declined to 
entertain bis application, on tbe giound of want 
of jurisdiction : Eeld^ on an application to tbe 
High Court, that tbe Subordinate Judge had 
juiisdiction to deal with tbe application, and to 
revise tbe Collector’s proceedings in execution • 
ffeld also, that tbe Collector having through bis 
subordinate put up for sale tbe judgment-debtors’ 
property, and confirmed tbe sale, bad in that way 
completely executed tbe decree so far as be could, 
and was so far functus offieio. His duty was to 
make a return to tbe Court of wbat be had done 
After confirmation of tbe sale be could not set it 
aside. Per West, J. • — Tbe Collector, like tbe 
Nazir in India, is a ministerial officer when be 
executes a decree He, like tbe Nazir, must carry 
out tbe decree of a Civil Court in general subjec- 
tion to the judicial direction of tbe Court on 
whose authority tbe coercive power exercised by 
Mm rests, and which alone can deal 3udicially 
with tbe questions that arise in execution. His 
proceedings and orders are subject, accordingly, 
to revision and correction on tbe application of a 
party aggrieved, whenever be misconceives tbe 
decree or acts illegally in giving effect to it. He 
is limited strictly to tbe precise line of activity 
laid down for him in tbe Code and the orders 
under it ; and in cases of error or doubt it is tbe 
Court that must determine whether be, as its 
ministerial officer, has or has not transgressed bis 
powers. Per Birdwoob, J. -—A sale made by a 
Collector under Chapter 3QX of tbe Civil Pro- 
cedure Code is subject to confirmation by tbe Civil 
Court under s. 312. As soon as tbe Collector 
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(5) TRANSFER OF DECREES FOR EXECU- 
TION, AND POWERS OF COURT AS TO 
EXECUTION, &o —continued. 
has exercised or performed tbe powers or duties 
conferred or imposed upon him by s. 321 to 
32.5 of tbe Code, be is functus offlcio. If be has 
sold tbe property or i*e-sold it under tbe power 
given by cl. ic) of s. 325, be has completed 
tbe execution of tbe decree so far as be can 
legally complete it, and it is then bis duty to 
retransmit tbe deciee to tbe Comb, under rules 
presciibed in that behalf by Government under 
tbe second paragraph of s. 320. Where tbe 
pioperty has been sold or re-sold, tbe sale or re- 
sale cannot be set aside by tbe Collector Any 
application for setting it aside must be made to 
the Civil Oouib under s. 311, and dealt with 
by it under s. 312 ; and if no application is 
made to tbe Court, tbe sale must be confirmed by 
It under that section. Lallu Trikam Bhavla 
Mithia. 

[I 11 Bom. 478 

See, however, Keshabdeo v, Radha 
Prasad. 

[I. L. R 11 All. 94 

Mabho Prasad i \ Hansa Kuar, 

[I. h. R. 5 All. 314 

and Natho Mal v. Lachmi Narain. 

[I.Ii.B.9 All. 43 

26. — Sale of projoerty covered hif decree hy Court 
lohicli passed decree ichen property ss situate out- 
side its local jurisdiction at time of application — 
Cad Procedure Code {Act XIV of 1882),.?. 223 
(£}) — Jurisdiction.'] A mortgage-decree was passed 
directing tbe sale of certain property wholly situate 
within tbe local limits of tbe jurisdiction of the 
Couib which passed tbe decree After tbe decree 
tbe distiict within which tbe property was situate 
was transferied and placed under tbe local juiis- 
dicbion of another Couit. Tbe judgment-debtor 
then applied to tbe first Couit for execution of 
tbe decree, and^ thereupon tbe judgment-debtor 
objected that that Couit bad no jurisdiction to 
entertain tbe application or to direct tbe sale of 
tbe property : Meld that, that Court bad authority 
to execute its own deciee and bring tbe property to 
sale . Meld, further, that s. 223 (c) of the Code of 
Civil Procedure does not curtail tbe power of a 
Court to execute its own decree, but gives it a 
discretion either to execute tbe decree itself or, on 
the application of the decree-holder, to send it to 
another Court for execution, and thereby extends 
rather than limits tbe Court’s power. Kartiok 
Nath Pandey r. Tilukdhari Ball. 

[I. L. R. 15 Calc. 667 

27. — Attachment of assets of a judgment-deMor 
outside the jurisdiction of the attaching Couit — 
Procedure.] Tbe plaintiff having obtained a 
pecree against tbe defendant in tbe Court a 
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Bhnsaval, sought to execute it by attaching a 
moiety of the defendant’s pay. The defendant 
was a SOI ter in the Railway Mail Service, and 
travelled between Bhusaval and Nagpur, at which 
latter place he resided and leceived his pay. By 
an order of attachment issued, at the plaintiff's 
instance, by the Bhusaval Court to the defend- 
ant’s disbursing officer at Nagpur, a moiety of 
the defendant’s pay having been withheld by that 
officer, the defendant applied to the Bhusaval 
Court to cancel the order, contending that it was 
illegal, as neither he nor his disbuising officer 
resided at Bhusaval. On reference to the High 
Court . Ileld^ that the order, of attachment was 
vltra 'dim, as neither the defendant nor his dis- 
buising officer resided within the juiisdiction of 
the Bhusaval Court. The proper procedure was 
to send the decio^ of the Bhusaval Court for exe- 
cution to Nagpur, where the disbuising officer 
resided, and wheie the defendant’s pay was avail- 
able for satisfaction of the decree. Ran GO JAI- 
RAM r. Balkrishna Yithal, 

[I. L. R. 12 Bom 44 


Gopal ‘V. La VET. 


[I L K. 12 Bom. 45 note 


(6) MODE OF EXECUTION. 

{a) Generally, and Powers op Officers 
IN Execution. 

28. — Decree haring contmmus operation-— 
Decree needing yearlg Dcecntionr^ Where a 
decree is one of continuous opeiation, taking 
effect as each year furnishes pioceeds for its satis- 
faction, it must be executed each year according 
to the law of procedure then in force. Yishnu 
Sakharam Nagaekar V , Krishnarao SIalhar. 

[L D. R. 11 Bom. 153 

29. — Decree horn conbtrned for piuposes of 
Drceciitioni] A decree cannot be extended in 
execution beyond the real meaning of its terms. 
Budak V . Ramchandra Bhunjgaya. 

[I. L R. 11 Bom. 537 

SO, — Decree for sale of hypothecated property 
and against judgment-deMor personally — Execu- 
tion agai}istjudgment-dedt07''s person — Decree hold- 
er entitled to j^roceed against gyroperty or person 
as he might thinh fit!] Where a decree upon a 
hypothecation bond allows satisfaction of the debt 
from the hypothecated property and also from the 
judgment-debtor personally, and contains no con- 
dition that execution shall first be enforced against 
the property, and where there is no question of 
fraud being peijetrated on the judgment-debtor, 
there is no principle of equity which prevents the 
decree-holder from enforcing his decree against 
he judgment-debtor’s person or property, which, 
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ever be may think best. Wall ^luhaicmad v- 
Tarah Ali,l L. R. 4 AIL 497, explained. JOHARI 
Mal V, Sant Lal. 

i [I. L. B. 9 All. 484 

I 

' {h) Declaratory Decree. 

ZX.— Separate suit — iMesne profits^ meaning of — 

I Decree awarding mesne profits — Construction.] 
i In 1878 the plaintiff obtained a decree declaring- 
; that he was entitled to receive, every year, from 
j the defendant, 12 per cent of the rents and profits 
' of a ceitain mam village The decree also 
j awarded mesne profits from the date of the in- 
stitution of the suit in 1884 the plaintiff sought 
in execution of this decree to recovei his share of 
i the profits of the village for the years 1882-83 and 
j 1883-84 • Held, that the iilaintiff could nob 
; proceed to enforce his lights under the decree by 
I way of execution. His lemedy was by a suit on 
; the right established by the decree. The decree 
I had merely declared the light of the plaintiff to 
I a certain share of produce, and payment was 
! ordered of mesne profits computed according to 
certain principles. Such an award was not an 
awaid of a periodical payment in eeternnm. The 
very word mesne ” implied a terminus ad gnem 
as well as d quo, and in the absence of a special 
order the terminus was the date of the decree. 
Yinayak Ambit Deshpande i\ Abaji Haiba- 

TEAV. 

J. L. K. 12 Bom. 416 
(c) Joint Property. 

32. — Decree against an undf tided hrother—* 
Mortgage of joint jyrojyeny] A, an undivided 
member of a Hindu family, mortgaged part of the 
family property by way of conditional sale to B 
to secuie a loan B having sued A personally for 
the amount due, A admitted the mortgage and 
said he would suiiender the property in discharge 
of the debt, and a decree was passed accordingly. 
A’.? undivided brofcheis intervened in execution 
Held, that the decree, not being passed against the 
joint family or its repiesentative, and not de- 
sciibing the pioperby which it directed to be 
delivered to the plaintiff by way of absolute sale, 
to be family property, could not be executed 
against the family property. Guruvappa %\ 
Thimma. 

. [I. L, R. 10 Mad. 316 

33. — Decree for mahitenanee against haymamii — 
Execution against tamoad projmdy.] A member 
of a Malabar tarwad having obtained a decree for 
maintenance against her karnavan, assigned the 
decree to the plaintiff, who proceeded to execute 

i it against the tarwad property. The then karna- 
I van objected and his claim was allowed In a 
i suit by plaintiff to have it declared that he was 
! entitled to execute the deciee against tarwad 
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(6) MODE OF ^XEOVTlOl^-^coHtimied 
(e) JoiXT J^ROFERTY-^ocmel/fded. 
properfcy: Held, thQ,t the plaintiff T\as entitled 
to execute the decree ag'ainst thetaiwad piopeity. 
Chandu y. Ramaij. 

[1,L.R. UMacl 378 

34: — Joint Ilimhi famihj—Motiey-docyer arjaimt 
deceased ineinher^Exeeution after jmhjment-dehU 
ofs death against gonit famih/ jirogiertij not 
alloioed ] The meie obtaining' ot a simple money- 
decree against a member of a joint Hindu family i 
■without any steps being taken duiing his lifetime 
to obtain attachment under or execution of the \ 
decree, does nob entitle the deciee-holder. afcei | 
the judgment-debtoi’s death and a siibsecpieiit 
partition, to bring to sale m execution of the i 
decree the inteiest which the judgmenb-delitor 
had in the joint family propeity Snraj Bunsi j 
Koer V. Sheo Pershad Siiufli^l. L. R. 5 Calc 148 * j 
Rat Balhisliesi v. Rai Sta Ham, I L R, 7 All. T.H, 
and Balhliahir v JBiJiediar, I, Ij R 8 All. 00.% 
refeired to. Jagannath PPwAsad r SiTi R\m 
[I L. R 11 All 302 


{d) MAINrEJTANC^I. 

35.— for niamtenanee of indow-Lia- 
hilHy of ancestral estate'] Maintenance decieed 
to a copaicener’s widow by leason of her exclu- 
sion from succession in a joint family cannot bo 
regarded as a charge on the family estate, oi the 
decree treated as a decree against the managing 
member of the family for the time being. A, the 
widow of an undivided member of a joint Hindu 
family, obtained a deciee for maintenance against 
B, the brother of her deceased husband, nob ex- 
pressed to be a decree against the head or repre- 
sentative of the joint family. B died, and C, his 
son, having been bi ought in as his repiesentabive, 
resisted the execution of the deciee by attachment 
of the family estate- Reid, that the family 
estate was nob liable Per In a regular 

suit, O might dearly be held liable to pay mainte- 
nance to A, and a deciee might be passed against 
him J bub in execution-pioceedings the deciee 
must be taken as it stands and executed against 
the son as his legal xepiesentative m the°mode 
presciibed by s 234 of the Code of Civil Pro- 
cedure, and it is not open to extend the scope of 
the deciee in such vioQm\in^s>---Kari)aJifmhal v. 
Culhiijan, 1. L. R. 5 Mad. 234, approved and 
followed. Muttia u. Verammal. 

fl. L. R. 10 Mad. 283 

Becree clirectbig iiayment of a, certain sum 
every month for hfe --‘Declaratory deevee.'l Where 
% • defendants to pay to the 

plaintiff the sum of Rs. 15 per mensem by way of 
m^ainbenance during her lifetime, and directed 
that such maintenance should be charged on oer- 

amount ordered in execu- 
tion of the decree, -wliioli was more than a mere 
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declaration of light, and which, by allowance of 
a fixed rate per mensem, stood exactly on the foot- 
irg of a dsciee oi dering payment by instalments. 
Peareenatli Brolnno v Jitgffesi^ti} ee, 15 W R. 128, 
lefeiied to Mans A Dabi i\ Jiwan Lal 

[I.L. R 9 All 33 

(c) Married Women. 

37 — Lull) lilt 1 } of married women — Arrest —St ri- 
dluin] B assuiety foi hei husband joined -with 
him m executing a bond for Rs. 90. In a suit 
bi ought upon the bond a deciee was passed 
against both. B was arrested in execution of the 
deciee, and brought before the Comb. She was 
then asked if she desired to apply to be declared 
an insolvent under the insolvency sections of the 
Civil Procedure Code (Act XIV of 1882), bub nob 
doing so she was committed to jail Subsequently, 
however, she applied to bo declaiod an insolvent, 
bub hei applicarjion was rejected. She then claim- 
ed to be released, on the ground of her coveituio. 
The Judge rejected hoi* applicab’on as being too 
late. On reference to the High Comb- Rehl, 
that although the deciee was absolute in its terms, 
and contained no express limitation of B<s lia- 
bility, neveibheless the law being clear that she 
could only be liable to the extent of her stridhan^ 
lb was to bo assumed that the direction to pay, 
contained in the deciee. had reference to that 
fund only In re the Petition of Radhi. 

[I. L. R. 12 Bom, 228 

(/) Mortgage. 

ZB.-^Becree against inortyaged property —Diabi- 
lity of Uidgment-dehtor to arrest under such decree 
— Decree not to be extended in cxeeuflon beyond 
its terms ] A decree cannot be extended in exe- 
cution beyond the real meaning of its terms A 
decree obtained on a moitgage diiected that the 
judgment-debtor should pay "the sum adjudged 
out of the propdtty moitgaged. After executing 
the decree against the mortgaged property, the 
deciee-holder made an application for execution 
against the person of the judgment-debtor. A 
notice was issued calling upon him to show cause 
why execution should nob bo fiuther proceeded 
with. But the notice did not give him any inti- 
mation of the application for the airest of his 
person. He did not appear, and, in his absence, 
an Older was made for his peisonal arrest ; but 
the order was not executed, as the decree-holder 
did not pay the process fee. Subsequently a fresh 
application was made for execution against the 
person of the judgment-debtor . Beld, that as the 
decree merely piovided foi the satisfaction of the 
judgment-debt out of the property mortgaged, 
the deciee could not be executed against the per- 
son of the judgment-debtor. Budan v BaM" 
CHANDRA BHIJNJGAYA. 

[I. L R. 11 Bom. 537 
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39 — Decree fo)' enforeemeet of liypothecation — 
Decree linufiiig judgment-deljtor\s lialilttg to the 
hypothecated property ] A deciee upon a hypo- 
thecation bond which only piovides foi its en- 
forcement against the tiypothecaBed propeity 
cannot be executed against the person or other 
property of the jiidgment-debtoi, though an 
order for costs contained therein may be so exe- 
cuted. Pean Kuar r Durga Prasad I 

[I L. R. 10 All. 127 

AD, — Decree for Hale of mortyayed property — 
Money-decne — Tran>fer of Property Act (IV of 
1882), $s, 88, 89, 90.] A decree in favour of a 
mortgagee for sale of the moitgacred property 
cannot be tieated as one for money. According 
to the Transfer of Propeity Act. ss.SS 89, and 
90, the mortgagee must first sell the mortgaged ' 
property, and the net proceeds of such sale be ; 
insufficient to pay the amount due for the time 
being on the mortgage, and if the balance be 
legally recoveiable fiom the mortgagor otherwise 
than out of the property sold, he may ask the 
Couit for a decree for such balance, Gopal 
Das Ali Muhammad. 

[I. L R. 10 AIL 632 

i 

41. — Tranfer of Property Act (IV of 1882), ‘ 

ss, 88, 80 — Decree nn&at aped hy bale of morfyaqed ] 
propeid y ^Riglit to decree for bale of other than 
mortgaged property \ The holder of a decree on 
mortgage obtained an order under s. 88 of the 
Transfer of Propeity Act for sale of the moit- . 
gaged property, and the proceeds of this, wffien i 
sold, being insufficient to satisfy the decree, he j 
applied for a decree under s. 90 for the sale of | 
other properties belonging to the judgment-debtor j 
The Subordinate Judge refused tbe application on l 
the ground that there was no such piovision in 
the order for sale under s 88 • Ileld^ that the 
deciee-holder was entitled to the deciee asked for 
The terms of s 90 contemplate a decree in the 
suit for recoveiy of the mortgage-money after 
sale of the mortgaged properties under a deciee i 
given under s. 88^. The decree-holder can then | 
apply to the Couit, and if he can show that, after ! 
the sale of the mortgaged piopeities, there is still | 
a balance due to him under the decree obtained j 
under s. 88, and that that amount is legally le- ' 
coverable from the judgment-debtor, he can ask | 
for and obtain a decree under s. 90 for realization ( 
of the balance from other properties of the debtor. , 
SoihAtun Shaw r. Ali Newaz Khan. i 

[I. L R. 16 Calc 423 j 

42. — Transfer of Progjertif Act (lY of 1882), ss , 
88,89, 90. — Decree for sale of mortgaged/ property — 
Decree 7iot sail fed hy sale — Eecovery of halance 
due on moi'tgage.'] The decree contemplated by 
s. 80 of the Transfer of Property Act (lY of 1882) 
can be made in the suit in which the decree for 
sale was passed ; and it is not necessary to insti- 
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tnte a fresh suit to obtain such decree. Paj 
Singh v. Farm an and. 

[I. L. R, 11 All 486 

Cy) Possession 

43 —Decree for possession of a idlaye— Might 
of the holders of such a decree to the yobhesVion of 
'idluffe acton fit looks and other papers relating 
to the management of the Tillage— -Title -deed s?\ 
The plaintiffs, as managers of a temple, obtained 
a deciee foi the possession of a ceitam %nam 
village. After taking possession of the village, 
they called upon the defendants to hand over to 
them tbe village account books and other docu- 
ments relating to the management of the village. 
The defendants lefused Theieupon the plain- 
tiffs presented a dai'hlinst in execution, praying 
(inter aha) for the delivery of those books and 
documents. The Suboidinate Judge rejected 
this application, on the giound that it was be- 
yond the terms of the deciee . Held, on appeal to 
the High Court, that the plaintiffs were entitled to 
the possession of the account books and documents 
m question, as being essential to the proper and 
effectual enjoyment and management of the 
village awarded by the decree. Such books and 
documents were properly to be regarded as acces- 
sory to the estate, and as claimable by those to 
whom it had been awarded. The title-deeds of an 
estate, counteipart leases, and other documents 
of the like kind, such as halnliats, in India, 
ought to be regarded as accessory to the estate, and 
to pass with it, whechei the transfer is made 
by a conveyance, a decree, or a certificate of sale 
Bhavani Devi i\ Devrav Madhavray. 

[I L. R. 11 Bom. 485 

(7) EXECUTION BY AND AGAINST 
EEPRESENTATIYES 

44. — Decree agahist e,reeutors for delts inem'red 
lohde acting under a will afterwards foitnd invalid, 
Effect of— The heir's lialil tty under the decree— 
The remedy of the deei'ee-holder,^ Certain exe- 
cutors, acting under an order of the Court, borrow- 
ed a sum of money fiom K J/ for the funeral ex- 
penses of J D, the testator. K M obtained a 
decree for the amount against the executors, and 
the adopted son ot I D Afterwards F D got 
a decree, wheieby both the will and the adoption 
were set aside, and he was declared the legal heir 
of J D, AT M then sought to enforce Ms decree 
against F D by the sale of the property which, 
now formed part of the estate of F D, who 
objected to the proceedings : Held, that m FD 
was not the legal representative of the judgment- 
debtois, the decree could not bind the estate in 
his hands ; but, in order to make the estate liable 
for the debt, the proper coarse of the deciee- 
holder was to bring a regular suit against FD, 
Fanindro Deb Raikut v» Jugudishwari Dabi. 

[I. U R. 14 Calc. 816 
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EXECUTION OF BmUEl^^contmued. 

(7) EXECUTION BY AND AGAINST 
REPRESENTATIVES— 

45 — Decree for manitciiance of widow — Lnilii- 
lity of ancestral estate in e,recnt ion —Civil Pro- 
cedure Code, s, 234.] A the widow of an un- 
divided member of a pint Hindu family, obtained 
a decree for maintenance against B. the brothei of 
her deceased husband, not expressed to be a 
decree against the head oi repiesentative of the 
joint family, B died, and C, his son, having been 
brought in as his representative, resisted the exe- 
cution of the decree by attachment of the family 
estate * Held, that the family estate was not 
liable. Per car. — In a regulai suit, C might cleaily 
be held liable to pay maintenance to A, and a 
decree might be pa.ssed against him ; but in exe- 
oution-pioceedings the decree must be taken as 
it stands and executed against the son as his legal 
representative in the mode prescribed by s 23 i of 
the Code of Civil Proceduie, and it is not open 
to extend the scope of the decree in such proceed- 
ings— v Suhhayi/cdijJ.L R 5 Mad. 
234, approved and followed. Muttia r. Veeam- 
MAL, 

[I. L. R. 10 Mad. 283 


46. — Mainfe/iancc — Ai'rears of mamtcRunec due 
to a Hindu widow at her death — Liahility of such 
arrears to satisfy a decree ayaiiisf her ass^etse] 
Where sums due for a widow's’ maintenance have 
become a debt, such a debt should he legaided 
as assets of the widow after hei death liable to bo 
taken in execution of a decree against her A sued 
upon a bond executed in his favoui by P, a 
Hindu widow, and after her death obtained a 
decree against N, as her legal repiesentative, 
directing that the judgnient-ci editor should be 
satisfied out of such assets of the deceased 
widow as may in course of execution be proved 
to have come into the possession of the defendant 
HP A sought, in execution, to obtain satisfac- 
tion out of anears of an annuity due by A" to 
the deceased on account of her maintenance foi 
fifteen yeais before her death. The Suboidinate 
Judge hold that the right to lecover these aiieais 
was one peisonal to the widow P, and though it 
could he enforced by her, would not pass to her 
creditor. He therefore dismissed the darhliast 
Held,, leversmg the order of the Subordinate 
Judge, that the arrears of the annuity due by K 
toi?, as maintenance, were properly to be legard- 
ed as the assets of the widow, and as such weie 
available in execution to satisfy the deciee. -T 
owing money in his individual capacity to i?, 
would, in the interest of ci editors and justice, 
be assumed to have paid it to himself as her legal 
representative. H should therefore be held 
accountable for sums due by him to R, subject to 
Buck objections as he might he able to ground 
on limitation or other legal excuse. Rajebav 
Ohahbrarao Nanakav Kbishna Jahaoie- 

PAR. 


EXECUTION OF B'EQIl-E'E-conmued. 

(7) EXECUTION BY x^ND AGAINST 
REPRESENTATIVES— 

47 — Peprescntafn e of decree-holder — Attach- 
ment of decree — Cud Procedure Code {Act XIV 
of 1882) ss’ 232, 211, 273 ] A peison attaching a 
deciee is a iepie.«entative of the deciee-holder 
withm the meaning o'! that teiin as used m 
s. 214, cl. (/-O of the Civil Proceduio Code, and in 
eveiy case is entitled to enforce execution of the 
decree which he has attached. When the decree 
attached has been passed by the same Court as 
the decice in execution of which it has been at- 
tached, the Couic lias juii^^diction to execute the 
attached deciee on the application of the attaching 
creditor Peaey Mohux Chowdiiey Romesh 
ChuxdePv Nundy. 

[I L R 15 Calc. 371 

4:S—Cnil Procedure Code. 1882. 5. 231.] 

Under s. 231 oi the Civil Pioceduie Code, the legal 
lepiesentativG of a deceased jiidgment-debtoi 
IS liable siiinmaiily only m lespfct of property 
actually received by him, or taken into his dis- 
position. On the 27th Maich 1878, one IJ obtained 
a deciee for Rs. 2,100 against one P, wdio died 
in July of that year, leaving Ins son II Ins legal 
lepicsentative Subseciiiently one Homjibhai 
sued 11 as the legal representative of P upon a 
moitgage executed by the lattoi in his life-time, 
and obtained a decree, m execution of which he 
sold the moitgagod piopeity by auction, and 
bought it 111 himself for Rs 810. On appeal, this 
deciee wms icveised on the 3rd August 1883 
Instead of tlieieupoii lecoveiing the property 
which had been sold in execution, H on the IGfcli 
November 1883, agiocd with Homjibhai that the 
latter should retain it on payment of Rs 210 as 
costs of the suit Shoitly befoie this conipiomibe 
was eSected, D sold her deciee to the a]vpellant 
K, who in 1881 applied for execution against II 
The Suboidinate Judge made an order for execu- 
tion against H poisonally to the extent of Rs. 810, 
holding that H had fiaudulently adjusted the 
deciee lu HomjibhaPs suit, and that, even if there 
was no fraud, he, as administrator of Ps estate, 
ought to have leco/eied back the money realised 
by the sale, instead of accepting a compromise. 
On appeal, the oulei of the Suboidinate Judge 
was levoised by the District Judge. Ou appeal 
to the High Couit, held, confiimmg the older 
if the District Judge, that H was not personally 
liable. Under s. 231 of the Civil Piooeduio 
Code (Act XIV of 1882), a repiesentative of a 
deceased judgment-debtor, who has failed pur- 
posely or negligently to locover some debt due 
to the estate of the deceased, or some property 
belonging to it, is not liable in the same way as 
foi property of the deceased which has come to 
his haud.s. In that section, property is not defined 
as identical with assets, and so to include mere 
rights ^of action. Noi is it provided that in an 
execution-pioceeding the repiesentative shall be 
made answerable as well for what with diligence 
on his part would have come to his hands, as what 
actually has come to his hands. It may well be 


[I, L. R. 11 Bom. 528 
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EXECUTION OP ’D’EiOBMM—cominuecl, 

(7) EXECUTION BY AND AGAINST 
EEPBESENTATIYES-^^^/22‘//i?/^r7. 
tliafe while the Legislature intended to bring the 
representative iindei the contiol of a summaiy 
inquiiy where he had actually leceived propeity. 
it did not intend to make him answoiaole in 
other cases except through*fche medium of a suit 
for administration oi other regulai action 
Khusheobhai Nasaevanji I Hoemazsha Phi- 
EOZSHA. 

n. L. It. li Bom. 727 

49. — Bt^yycsoittdion of inother — Decyfo 

aqaiji^t inotlitr 2 vlu/i adopted hoa ni e,ei^fetiee ] 
Plaintiff obtained a deciee on a bond executed 
by 8 against the mother of S. whom he believed 
to be the hen ess of S, In attempting to execut'=» 
this decree against the estate of 6, idaintiff 
was obsti noted by the defendant who was the 
adopted son of 8, Plaintiff sued the defendant 
for a deelaiation that he w’-as entitled to execute 
his decree againgt the estate of .$ in the hands of 
the defendant, fields that the suit must fail 
inasmuch as the estate of S "was not piopciiy 
lepresented in the foimer suit. 8otish Chinider 
LaluryY. Stl Komid Lalinp (I. L. R 11 Calc 45), 
distinguished. Subeanna c, Vexkatakeishxan, 
[I L. R. 11 Mad. 408 

60 — Death of judyment-dehtoe-^Ej^eeation — 
B,eeoutnai aganut one of stieral representatiies of 
a sole debtor — Death of sveh represenuitu'e — Sub- 
sequent appltcation for e:eecv>ti07i arfatnst other 
reprehentaticen — Praetieef^ An application for 
execution against one of the representatives of 
a sole judgment-debtor saves limitation against 
another representative. Accordingly where the 
plaintiff, on the death of his sole debtor, sued out 
execution on’the ISth June 1881, undei a d irhka^t 
No. 718 of 1878, against F one of the thiee sons 
of the debtor, and the execution-pioceedings con- 
tinued till the death of TAn Match ISS4, wheie- 
upon the plaintiff applied on the 28th May 1SS4, 
to put J/ and -V, the brothers of T’on the lecoid 
as his representatives * field, that the applica- 
tion was not too late against 21 and S regarded 
as joint lepresentatives wnth tiieir brother T'of 
their father, the original judgment- 'debtor 
Keishxaji Janaedan V Mueaeeav. 

£1 L. R. 12 Bom 48 

51 — Jolnt-dcerce — Decree for po'^ee'iswn of im- 
moieahle propertg — Purchase bg jitihfinent-dehtor ' 
of rights of some of the jomt decreefioldern — 
Decrees exfnignished pro t unto Where, .subse- 

quent to a decice, a portion of the rights to which 
the decree relates devolves either by luheiitance 
or otherwise upon the judgment debtor, or is 
acquired by him under a valid tiansfer, the decree 
does not become incapable of execution, but is 
extinguished only tanto. This rule of law' is 
sufficiently geneial to compiehend alike cases in 
which the decree is for money only, and where it 
is for immoveable property. The rule of law 
against breaking up the integrity of a mortgage 
security is a rule aiming at the protection of the 


EXECUTION OP DECREE — continued, 

(7) BSEOIITIO:^ BTAJrD AOAmsr 
REPaBSE-\TATIVBS-cy«^7«(fc<f, 

moitgagee, and is not applicable to cases wheie 
the moitgagee him,elf has aeauired theowneish p 
of a portion of the moib^a-ed piopeitr. Benatd 
VcpimiuKuar,l.\. R 5 All^ 27 ; m',e 
V. pjdoo! All. ‘p .p lid ; and Boffo.se r. Fnltur- 
oodeen Mahomea Ahsan.-la W B. 3 i 3 rpfAi/i 
to, KuDH-Ui.SnEoDAXAi,. ’ 

ri. L. R. 10 All 570 
(S) J-OIXT DECBEE, EXBCUTr027 OB AWr> 

LIABILITY ir-VDER. ° 

5% —Bight iiie.eeente decive-Oa-d Proceihn-e 
Code {Act Xir of ISS2). . rAi-Apnef hi 
one ot si’icrat jtlaritiifs elnimino under aioint 
right— Pro, 'ee in such ajipcal hind's other coflain- 
tins, alfhonffn no pa, ties to the ajipeal-Procr- 
didv.^i A and B biou^rht a suit agamfet C and 
obtained a ueoiee aivaulmg a part of their claim 
B appealed and the Appellate Court reversed Te 
deoiee. and rejected the plaintiff’s claim altogether 
Sun>equently A. who had not joined in the appeal 
applied for eseontion of the original dpc^P 

Beid. that although A had not blera parfcFto 

the appe.al, he was bound by the decision of the 
Appellate Court, and was not entitled to take out 

OObLEGTOE OF 

[I- L. R. 11 Bom. 596 

0»' pn,s,s6ssion of immoveahlc pro- 
pe,sfff-Pi,.rch.ise h,/ pidgnienUdehtor of righfu of 
.some of the pinB deeree-hohUrs-Beme extiLuJi- 

cdpio tantoA Where, sabsequent to a deefee, a 

portion of the lights to which the deoiee relates 
devolves eitnei by inbeutauoe 01 otherwise npon 
the judgmeat-acbcor 01 is acquired by him under 
a valid transfer, the deoiee does not become inca- 
pable of exeention, but is extinguished only pro 
tanto. Lhis lule of law is sufficiently general to 
comprehend alike cases in which the decree is for 
money only and where It is for immoveable pro- 
again.sti breaking up the 
lutegiity of a moicgage soouuty is a inrle aiming 
at the prouection of the mortgagee, and is not 
appiicable to case? ‘^’'heie the moitgagee himself 
has acquiied the ownership of a poition of the 
moifcgaged piopity, Das v flaharant 

/ W. II i3b ; and v. Fnlmrooddeen 2Iaho-^ 

med Ahmn, 2.> W. E 343, referred to. Kudhai 
t\ Sheo Dayal. 

[I. L. R. 10 All. 570 

(9) (STAY OP EXEOUTION.. 

JProcedurc Code. ss. 54.5, 546 547 — 
Stay of exeentlon pending application for reaem— 
Junsdiction ] S. 617 of the Civil Procedure Code 
provides for the procedure to be followed in mis- 
cellaneous matteis other than suits and appeals 
and ifes provisions, read with ss. 545 and 546, giy’ 
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EXECUTION OF 3m'RE-E--'C07itmue(l 
(9) STAY OP EXEOUTION-£Ji>/i^<^/iW£>^. 

no power to the Comb or a judge, after the passing 
of a final unappealable deciee, and before the 
granting of an application for leview of judg- 
ment, to order a stay of execution of the decree 
No such power exists under the Code. On the 
29bh July 1886, an application was made by a 
party against whom the High Gouit, on second 
appeal, had assed a decree dated the 1 8th Haich 
1886, for review of judgment. On the 28th 
August, the applicant made a fuither application 
that execution of the deciee might be stayed 
pending the deteimination of the application for 
review, and an order was passed cd^-jjarte gi ant- 
ing this application. Subsequently, the opposite 
paity applied undei s 623 of the Civil Procedure 
Code foi a leview of the older on the i 

giounds (0 that the Court had no 3 urisdiction to i 
make it, and (ii) that the application of the 29th 
July was beyond time, and theiefoie there could 
be no review of judgment, and no order for stay 
of execution pending such review , JIHd^ that 
the decree of the 18th Maich being final and 
unappealable, and no application foi leview of 
judgment having been gi anted within the mean- 
ing of s. 630 of the Code, the application for stay 
of execution did not fall wuthm s. 645 or s 546, 
nor did s 647 apply to it nor any other provision 
of the Code Amie Hasan v. Ahmad Ali. 

[I. L. R. 9 All 36 

55 — Civil Procedure Code, 213, 276, 295— 
A(lmmidratw7h decree — Attaclmeut after date oj 
imtiiutiLm of ad7)it7ih'iti*atton suit under decree oh- 
taxml prior to such suit — Injunction. On the 
22nd July 1886, one R L obtained a money 
decree against one P C. On the 5th November 
1886, P 5 died ;and on the 18th December 1886, 
M L applied to attach certain properties belong- 
ing to the estate of his judgment-debtor, which 
propel ties were actually attached on the 8th and 
12th Januaiy 1887. On the 21st December 1886, 
one iS filed a suit to administer the estate of the 
deceased, and on the 20th Januaiy 1887, obtained 
the usual administiation deciee. On the 5th 
May 1887, 8 applied for an older staying all 
proceedings taken by i2 Z against the estate of 
P G^ and diiecting him to come in should he 
think fit so to do, and prove his claim in the 
administration suit : IMil, that the attachment 
did not create any interest in, or charge upon, the 
properties in favour of the attaching credifcor as 
against other ci editors, and that the order asked 
for ought to be granted. In the matter of the 
Application of Soobul Chunder Law Soobul 
Ohtjndeb Law %\ Eussick Lall Hitter. 

LI. h. H 15 Calc. 202 

56 , — Stay of exeeution pending suit 'betioeen 
iecree-holder and judgirient-deltor — Civil Proce- 
dure Code^ ss. 235 (d), 681, 683.] The words 
‘‘ such Court ” in s. 243 of the Civil Procedure Code 
do not limit the exercise of the powers given by 
that section only to decrees passed by the Court in 


EXECUTION OP DEGREE-6-owc?2if7f^. 

(9) STAY OF EXECUTION— 

which the suit is pending, but with reference to 
ss 235 00s S81 and 583 that Court is empowered to 
stay execution of decrees tiansf erred to it for exe- 
cution from either a Court of co-ordinate juiisdic- 
tion or a Court of appeal. The plaintiff instituted 
a suit against defendan G for recoveiy of money ^ 

and other reliefs which was ultimately dismissed 
m appeal by the High Court, and he was ordered 
to pay defendant Es. 1,000 as cost of the litigation. 

Plaintiff then brought this suit against defendant 
in the Court of the Suboidinate Judge of Faruk- 
habad, and while it was pending defendant 
applied to the Court to execute his decree for 
costs. Plaintiff then applied for stay of the exe- 
cution, and his application wms refused by the 
first Couit, but gianted by the District Court. 

On appeal by defendant to the High Couit, held 
that the Judge’s order was coriect. Mithun Bihi 
V Buzloor Khan^ 8 W, E, 392, disapproved. Kassa 
Hal V . Gopi. 

[I. 10 All. 389 

57. — Appeal — Decree for 'injunction, damages 
and costs - Stay of execution as to costs ] A party 
appealing against a decree, which directs him 
to pay money, may obtain stay of execution of 
the decree, so far as it diiects payment, on his ’I 

lodging the amount in Court, unless the other 
party gives seouiifcy for the lepayment of the 
money in the event of the decree being reversed. 

If such soouuty be given by the successful party, 
then stay of execution should nob be granted. 

Dhunjibhoy Oowasji Umrigar i \ Lisboa. 

[I. L. R. 13 Bom. 241 

EXECUTOR. 

See Evidence Act, s. 41. 

[I. L. R. 14 Calc. 861 

See Probate— Effect of Probate 

[I. L. B. 14 Calc. 861 

, de son "^rt. 

See Limitation Act, 1877, Art. 123. 

[I. L R. 12 Mad. 487 

EXTORTION. 

See Sentence— CcmulativeSentences. J 

[I L. R, 10 All. 58 

EXTRADITION ACT (XXI OF 1879). 

See High Court, Jurisdiction of— 

High Court, Madras— Criminal. 

[1. L. R. 12 Mad. 39 

« FACTUM VALET,” DOCTRINE OF. 

See Hindu Law— Marriage— Eight to 
GIVE IN Marriage and Consent. 

[1. L. R. 11 Bom, 247 
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FALSE OHABaE. i 

1 . — Peiud Goclt\ 211.] A false charge before 
the police is a false cbaige falling within the 
first poition of s. 211 of the Penal Code The 
latter poition of s. 211 of the Penal Code is i 
confined to cases in whicli criminal proceedings 1 
have been instituted, and does not applv to fahe i 
charges merely. of I/ulta y Pita hi lint, ' 

I. L. R. 5 All. 215, and v. Paral(>i^ 

1. L R 5 All. 508, followed. Queen-Empress | 
V, Karim Buksh. 

[I. L. R. 14 Calc. 633 

See Kaeim Buksh i\ Queen-Bmprbss. 

[I. L. R. 17 Calc. 574 i 

2 — Criminal Procedure Code, Act X of 1SS2, i 
s. ¥31 — Count za nee of an aff'e/icc on suyjiciou — i 
Penal Code, Aa^ XL 9 of 1850, v. 2ii — Police ! 
report — L\tUc charge, Pro'tccntion for vathout fir^t ' 
engmrinq ^nfo truth of original comjilatnf,'] A ' 
person having laid an infoimation befoie the , 
police, the pol?fe lepoited the case as false ; the 
informant then appealed befoie a Magistrate ask- 
ing that his case might be investigated and his wit- 
nesses summoned This application was lefused, , 
and the Magistiate after perusing the police lepoit | 
passed an cider diiecting him to be piosecuted 
under s 211 of the Penal Code that the | 

application to the Magistiate was a '‘complaint” j 
within the meaning of s 191 of the Ciiminal i 
Piocedure Code into which the Magistrate was ! 
bound to have enquired A Magistrate may take | 
cognizance under s. 101 of the Criminal Proce- 
dure Code of an offence brought to his notice by a 
police report which affords ground for a suspi- 
cion that an offence has been committed ; but, 
as a matter of sound judicial discretion, a Magis- [ 
trate should not so proceed and diieot that the j 
person suspected be tiied until some peison | 
aggrieved has complained. oi until he has befoie | 
him a police leport on the subiect based on an ' 
investigation diiected to the offence to be tned, ' 
and in cases of alleged false charges until it is . 
clear that the original chaige has been either j 
heaid and dismissed or abandoned. And befoie j 
the Older to piosecute for tl^e false charge is | 
made the person who made the original chaige j 
should be offered an oppoi tunity of supporting it oi 
abandoning it Queen-Empeess v. Sham Ball. ! 

[1. L. R. 14 Calc. 707 | 

FALSE EVIDENCE Col. | 

1. Generally ... ... 341 i 

2. Contradictory Statements .. 342 

See Confession— C onfessions to , 
Magisieate j 

fl. L. R. 14 Bom. 702 | 

(1) GENERALLY. i 

1 —Aftidavit a (firmed hot ore a Dcputij Nag is- 
trate — Piooecution on facta stated in an alfidai it 
affirmed hefore a Deputy Mag istrate — Petuil Code, 
Act XLV of 1850, s'-sf. 193, 199 — hy 
Urn Tceeicahle as cndencc ] A Deputy Magis- 


FALSE TlVl'DB'NG'Sl-concluded, 

(1) GENERALLY— 

tiate has no powei to administer an oath to a 
pel son making a declaiation in the shape of an 
affidavit 5 and buch person cannot, on the facts 
stated 111 such declaration, be prosecuted for 
committing an offence either under s 193 or 
s 199 of the Penal Code. In the matter op the 
Petition of Ishwar Chunder Guho. 

1 1 L. R. 14 Calc. 653 

2 — PulseJy denying possession of document — 
Witness ] Wheie a witness denies, on oath, that 
he has the possession oi means of pioducing a 
paiticnlar document, he can, if he has been 
guilty of fahehood, be piosecuted for giving 
fal«e evidence in a judicial proceeding-. In re 
Peemchand Dowlatram 

[I. L. R. 12 Bom. 63 

(2) CONTRADICTORY PTATEMENTS. 

3 — Alfernatue (hinges — Statement made to 
PohcC’Ofhecr nuesthjafiny case— Penal Code {Act 
XL T’" of 1 880) ,ss. 191,193 — Crim ina I Proced m*e 
Code {Act X of 1882), s 161.] An accused was 
chaiged with giving false evidence upon an 
alternative chaige, one statement having been 
made to a police-officer investigating a case of 
arson, and the othei having been made when he 
was examined as a witness before the Joint 
Magistrate -when the case was being enquired 
into. The two statements weie contradictory, 
and no evidence was given to show which of 
them was false It was not proved that the 
statement made to the police-officer was made in 
answer to questions put by him, and the only 
evidence given at tne tiial with regard to the 
inquiiy upon which the police-officer was en- 
gaged, vas to the effect that an enquiry was 
being made about the buining of a house. The 
juiy acquitted the accused, and the case was 
lefeiied to the High Oouit by the Sessions Judge 
who disagreed with the veulict of acquittal: 
IMif that the verdict was light Before a con- 
viction in such a case can be sustained, it must, 
having regaid to the piovisions of s 161 of the 
Ciiminal Pioceduie Code, be cleaily proved by 
the eviilence that the statement made to the 
police-officer was a statement in answer to ques- 
tions pub to the accused by the investigating 
police-office!, and in the absence of such evidence, 
even though the stacemenc were pioved to be 
false, a conviction could not be sustained : Ueld^ 
further, that iu such a case it is also necessary 
for the pioseciition to establish that the police- 
constable was making an investigation under 
Chapter XIY of the Ciiminal Procedure Code. 
Queen-Empress r. Baikanta Bauri. 

[I. L. R. 16 Gale. 349 

FIDUCIARY RELATIONSHIP. 

See Fraud — AVhat constitutes Fraud 
AND Proof of Fraud. 

[I. Ii. R* U Bom. 78 
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FIHE. 

Criminal Procedure Gode^ s, 545 — Death caused 
Iby rash and neghgent act — Compensation to widoio 
of deceased.'] An order that the amount of a 
fine imposed on one convicted of causing death 
by a rash and negligent act he paid as compensa- 
tion to the widow of the deceased is illegal. In 
EE LuTOHMAKA. 

[I L. R, 12 Mad. 852 

FISHERY, RiaHT OF. 

See Theft. 

[I. L. R. 15 Oalo. 388, 890 note, 392 note, 

[402 

See Specific Belief Act, s. 9. 

(I. L. R. 12 Bom. 221 

Fishing in tidal riser — Customary right — XJser-^ 
Prescriptionr] Plaintiffs claimed a right to catch 
fish in a tidal river at a certain place by putting 
up stake nets across the liver This right was 
alleged to be based on custom which was not 
denied by defendants and user for thirty years 
was proved. The claim was decreed • Held, that 
plaintiffs weie not bound to prove sixty years’ 
exclusive user to support their claim. Nara- 
SAYYA 1?. Sami. 

[I. L. R. 12 Mad. 43 

FORECLOSURE. 

Bee Cases under Mortoag-e— Fore- 
closure. 

See Transfer of Property Act, s. 2. 

II. L. R. 14 Calc. 451, 599 

FOREION JUDOMEMT. 

See Bes Judicata -Competent Court 
—General Cases. 

[I. L. R. 13 Bom. 224 

1 — Procedure in giving effect to foreign judg- 
ment — Proof of service of process — Notice, Service 
of on contributory of Company.] Courts in British 
India, when called upon to give effect to a foreign 
judgment, should insist npon a strict proof of 
the validity and service of summonses and other 
processes alleged to have emanated fiom a foreign 
Court, and made a foundation for a liability to be 
enforced here by Courts that have no cognizance 
of the case on its merits. Edulji Burjoeji i\ 
Manekji Sorabji Patel. 

[I. L. R. 11 Bom. 241 

2 — Fxeeution of decree — Foreign decree— Exe- 
thon in British India of decrees of Courts of Native 
States — Evidence— Certified copies of foreign judU 
cial records— Cooch Behar, Execution in British 
India of decree passed by Courts of.] A decree 
of the Court of the Civil Judge of Cooch Behar 
wa« sent for execution to the Court of the Dis- 
trict Judge of Eungpore. The copy of the record 


FOREIGH lUDQcKmT— concluded, 

was signed by the Sheristadar instead of by the 
Judge himself. Upon receipt of the decree by 
the Subordinate Judge a notice, under s. 248 of 
the Civil Piocudure Code, was served on the judg- 
ment-debtor, calling on him to show cause why 
the decree should not be executed, and an order 
was forthwith issued for the attachment of his 
propel ty. The judgment-debtor appeared and 
objected that the copy of the record was not pro- 
perly certified, and therefore, that the whole of 
the execution-proceedings were bad. The Subor- 
dinate Judge ordered that the record be sent back 
to the Cooch Behar Court through the District 
Judge in Older, that a certificate might be given 
in pioper form, and directed that the other points 
raised should be decided after the return of the 
papers. On appeal it was urged that the order of 
the Suboidinate Judge was made without jurisdic- 
tion, but the District Judge rejected the appeal. 
The judgment-debtor appealed to the High Couit* 
Eeld, that the Subordinate Judge acted propeily 
in sending the lecoid back to th^ Cooch Behar 
Couit to be propeily certified, and also that he 
should have set aside the execution-proceedings 
as being altogether void, but, as that formed no 
portion of the grounds of appeal uiged in the 
lower Appellate Court, the appeal should be 
dismissed. Ganee Mahomed Sarkar r. Tarini 
Oharan Chuckerbati. 

[I. L. B. 14 Calc. 546 

FOREST ACT. 

See Madras Forest Act. 

FORFEITURE 

See Cases under Landlord and Ten- 
ant-Forfeiture* 

FORG-ERY. 

See Chbating, 

[I L. R. 12 Mad. 114 

1. — Intention — Penal Code, s. 466.] Where a 
document is made^or the purpose of being used 
to deceive a Court of Justice it is made loith the 
intention of being used for that purpose. A poi- 
son, therefore, who, at the request of another 
sent to trap him, fabricates a document purpoit- 
ing to be a notice under the seal and signature of 
a Deputy Collector, he being informed that the 
notice was required by such other peison for the 
purpose of being used in a pending suit (theie 
being, however, in reality no such suit in exist- 
ence), is guilty of forgery, it not being necessaiy 
that the intention of fraudulently using the docu- 
ment should exist in the mind of any other person 
than the person fabricating the document. Hara- 
DHAN Haiti v, Queen-Empeess. 

[I.L. R. 14 Calc. 513 

2. — Penal Code, s, ill— Using a forged document 
—Fabrication of a receipt as a voucher to cover a 
contemporaneous embezzlement] A Postmaster 
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misappropriated a certain sum of money, and nt 
the same time made a false document purportin'^ 
to be a receipt signed by the person to whom the 
money was payable. He was convicted of using 
a forged document under s. 471 of the Indian 
Penal Code. It was contended that no foigery 
had been committed, becajpse the receipt was made 
merely to cover the embezzlement. Empress of 
India V. Jivoanand (I L. R. 5 All. 222) : Ueld^ 
that the conviction was right. A debtor, who 
fabricates a release to screen himself from liability 
to pay the debt, cannot be said not to be guilty of 
forgery because he intended by the fabrication 
to cover a dishonest purpose. Queex-Empress 
r. Sabapati. 

[I. L K. 11 Mad 411 

3. — Penal Code^ ss, 463, 467 — Criminal Pro- 
cedure Code^ 1889, s 195.] The word ‘Forgery’ 
is used as a general term in s. 4G3 of the Penal 
Code (Act XLV of 1860) ; and that section is 
referred to in»a comprehensive sense in s. 195 
of the Criminal Procedure Code (Act X of 1882) 
so as to embrace all species of forgery, and thus 
includes a case falling under s. 467 of the Penal 
Code. Queen- Empress i\ Tulja. 

[I L R. 12 Bom 36 

4 — Penal Code ^ ss. 415, 419, 463 — Cheating hy 
personation!] A, falsely represented himself to 
be at a university examination, got a hall ticket 
under B''s name, and headed and signed answer 
papers to questions with B"s name . Beld, that 
A committed the offences of forgery and cheating 
by personation. Queen- Empress v. Appasami. 

[I. L. R. 12 Mad 151 

5. — Penal Code, s 471 — Using a forged document 
— Fraudulent intentioii!] The accused passed the 
Public Service Examination in 1883, and in a cer- 
tificate given him by the Educational authorities 
of his having passed his age was correctly stated 
as 23. The accused sent a copy of this certificate 
to the Collector with a petition for employment in 
the public service ; but in the copy the age of the 
accused had been altered to 2D : Held, that the 
accused was guilty of using a forged document 
within the meaning of s. 471 of the Penal Code. 
Queen-Empress v, Vithal Xarayan 

|]I. Xi R 13 Bom. 515 noto 

FRAUD. Col, 

1. What Constitutes Fraud and 

Proof of Fraud ... ... 346 

2. Alleging or Pleading one’s own 

Fraud . ... 347 

3. Effect of Fraud ... ... 348 

See Grant— Construction op Grants. 

[I. L. R. 12 Bom. 595 

See Khoti Tenure. 

[I. L. R. 12 Bom. 595 


FRAUD — continued. 

See Limitation Act, 1877, s. 18. 

[I. L R 11 Bom. 501 
[I. L. R. 14 Calc. 679 

See Limitation Act, 1877, Art. 91. 

[I L R. 15 CalG. 58 

See Oases under Limitation Act, 1877, 
Art. 95. 

See Madras Revenue Recovery Act 
(Madras Act II op 1864), s, 59. 

[I L. R. 12 Mad 169 

See Plaint -Amendment op Plaint. 

[I. L. R. 11 Bom. 620 

Plaint— Form ind Contents op 
I Plaint. 

I [I L. R. 15 Calc. 533 

I See Right op Suit— Sale in Execu- 

TioN op Decree 

[I. L R. 15 Calc. 179 

See SALE FOR Arrears of Revenue — 
Setting aside Sale— Other 

Grounds. 

[I. L. R. 16 Calc. 194 

Oases undep. Sale in Execution 
OF Decree — Invalid Sales — 
Fraud. 

See Variance between Pleading and 
Proof— Special Oases— Fraud. 

[I. L. R 11 Bom, 620 

See Cases under Vendor and Pur- 
chaser — Fraud. 

(1) WHAT CONSTITUTES FRAUD AND PROOF 
OF FRAUD. 

1 . — Piduemry relationship — Onus of proof of 
fraud— Accounts, Proof of falsity of ] It is only 
in cases wheie one person stands in a fiduciary 
relation to another that the law requirevS the for- 
mer to exercise extreme good faith in all his deal- 
ings with the latter, and scrutinises those deal- 
ings with more than ordinary care and caution. 
In the absence of any special confidence reposed 
by one person in another, it lies on him who 
alleges fraud to prove it Where accounts are 
impeached on the ground of fraud, two or three 
instances of particular items, which can he taken 
as false and fraudulent, must be brought to the 
notice of the Court before it can be called upon 
to order the accounts to be re-opened from the 
first. Williamson v. Barbour, I. L. R 9 Oh. D 
529, followed. Boo JiNATBOO i\ Sha Nagar- 
vALAB Range. 


[I, L. R. 11 Bom. 78 
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FItAJJ’D’--'eontim(ed. 

(1) WHAT CONSTITUTES FRAUD AND 

PROOF OF FRAUD 

2 — Charge of fraud — Alteratfoio ui nature of 
fraud charged ] Ib is a well-known rule, tliab a 
ckarge of fraud must be substantially proved as j 
laid, and bkafc when one kird ot fiaud is ^ baig-ed, | 
another kind cannot, on failuie of proof, be sub- ; 
sbi tubed for it. In a suit by the OfecRl Assignee j 
to lecover a .sum w’hich it w as alleged had been i 
impiopeily and fraudulently paid aw^ay from the j 
estate of an insolvent the plaint as piesented j 
alleged the fiaudulent concealment of the payment 
from the assignee, Afterwaids when all the 
evidence had been taken and it had been estab- 
lished that the assignee knew of the payment, 
this was amended to the statement that if he did ' 
know of it he had no poivei to consent to it, and I 
that his consent w^ould not be binding, the pay- j 
ment being a fraud upon the Court Held that j 
the amendment at the stage when it was made | 
was not peimissihle. The High Couit having j 
decreed the claim on a finding of fiaud diffeient | 
fiom either of the above, held, that on this giound i 
alone the judgment might have been leversed. * 
Hontesguieu v. 18 Yes. Jun 302. followed ' 

Abdul Hosseii^ Zen ail v. Turner. ! 

[I. L. K. 11 Bom. 620 
[L B. 14 1. A in 

2. — Temlor and — Omh^sum of pvr-‘ 

chaser to tahe posbcssioyi— Sale hg lum to another — 
JSjfect of leant of j? os 'is ton. 2 A sold certain 
land to B by a sale-deed dated loth July 1871. 
The deed was optionally registrable, and was not 
registered. A continued in possession after the 
date of the sale. A sold the same land to the plan- 
tiff by a deed of sale dated 1st February 1872. 
The deed was registered, its registration being 
compulsory Ib was unaccompanied with posses- 
sion. In 1882 JB obtained possession of the land 
fioin the sons of A and sold it to the defendant 
by a sale-deed dated Uth October 1882. This deed 
was registered and accompanied with possession. 
In 1883 the plaintiff sued for possession of the 
land in dispute : Uehl^ that the defendant’s ven- 
dor by merely omitting to take possession of the 
land on his pui chase was not guilty of any posi- 
tive fraud or of any concealment or negligence 
so gross as to amount to fraud that would entitle 
the plaintiff to relief against him. Shivbam r. 
Saya. 

[I.L. B. 13 Bom. 229 

(2) ALLEGING OR PLEADING ONE’S OWN 

FRAUD 

Collusion between parties — Defendant snbse- 
guently pleading hts own fraud ] A obtained a 
decree against B, in execution of which he was 
put in possession of certain land by proclamation, 
the land being in the possession of tenants J. sub* 
seciuently sued B and the tenants to recover pos- 
session of the same land. B pleaded that the decree 
obtained by A was the result of collusion bebwe en 


FUAXJIl—contlmied, 

(2) ALLEGING OR PLEADING ONE’S OWN 
FRAUD--^v;/^^ hided. 

him.self and A in fiaud of B\s ciedAoih' t^JfcId 
that} it was iiofc open to B to laise this plea 
Yekkairamanma i\ Yiramma. 

[I. L. B. 10 Mad, 17 

See Chenvieappa bin Yirbhadpappa 

l\ PUTTAPPA BIN SHIVBASAPPA. 

{I. L. B. 11 Bom. 708 

(3) EFFECT OF FRAUD. 

5 — Benamiiransaction for pnopose of defrauding 
Gi editor.'. — Deed of eon vegance 7iot in real jgurchaserA 
name — Collusne suit hg nominee against real owner 
— Decree obtained hg fraud — Suh.seguent suit hg 
real owner against nominee for gyosse^ision -Bight of 
gjartg to fraud to set fraudulent decree aside- CoU 
lusice transaction when held hind mg. and tvhen 
set aside— Limitation Aet^ 1877, art do— Suit to set 
aside decree on ground of frauuf^ In 1874 the 
plaintiff P bought a house fiom (f, but caused the 
conveyance to be executed by 7r, in the defendant 
name This was done with the object of protect- 
ing the propel ty against the claims of the pilaiu- 
tiff’s creditois The plaintiff occupied the house, 
ostensibly as tenant to the defendant, for a 
nominal lent In 1880 the defendant bioiighb a 
suit against the plaintiff to lecover possession of 
the house, and obtained an ex-gai te decree He ap- 
plied for execution of the deciee, but allowed the 
execution-pioceedmgs to drop. In 1883 he made a 
flesh application for execution Thereupon the 
plaintiff filed the piesent suit for a declaration 
of his title to the house m question, and of his 
light to retain possession, allegmgtbat the defend- 
ant was a meie henomidar : that the sale-deed 
and the e,v parte deciee weie sham and collusive 
transactions in fraud of the plaintiff’s creditors ; 
and that the defendant was merely a trustee for 
him * Held, that the plaintiff was bound by the 
decree passed in iSSO m the defendant’s favor, 
though it was a collusive decree. The plaintiff 
could nob get the judgment set aside which the 
defendant had ob;^ained against him by his own 
contiivance The plaintiff alleged that the 
defendant held in trust for him, the object 
of that trust being to protect the plaintiff’s pro- 
pel by in fiaud of his creditors Even if such a 
trust enforceable by the Couits could aiise out of 
such a turpis causa, the question was whether 
this continued to subsist and would be enforced, 
when the original lelations of the parties had 
become merged in the deciee obtained by the de- 
fendant against the plaintiff The general prin- 
ciple is that where a defendant has suffered a 
judgment to pass against him, the matter is then 
placed beyond his control. Held, also, upon the 
general principle of res gudicata^ that the plain- 
tiff was estopped from raising the question of 
fraud in the present suit, which he might and 
ought to have urged in the former litigation. 
Ileld^ further, that the suit, if regarded as one 
for setting aside a decree obtained by fiaud, was 
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(3) EFFECT OP mkVD--^conelvde(h 

barred by limitation, snob, fraud as there was 
being as well known to the plaintiff in 1880 as in 
1883, when the present suit was filed. A party to 
a collusive decree is bound by it, except possibly 
when some other interest is concerned that can 
be made good only through his. AlimedbJioy 
Kabiblwij V. Tulleehlioy Cai^siimblioy, I. L. R. 
6 Bom 703, and Veiiliatramcmna v. Veramma^ 
L L. R 10 Mad. 17, followed Param Singh v Ladji 
Mai, I. L. R. 1 All 403, dissented fiom, A decree 
fraudulently obtained may be challenged by a 
third party who stands to suffer by it either in 
the same or in any other Court ; but. as between 
the parties themselves to a collusive decree, 
neither of them can escape its consequences. 
Where an illegal purpose has been effected by a 
transfer of property, the transferee is not to be 
treated as trustee holding it for the benefit of 
the transferor Wheie a collusive transaction 
has merely pioceeded to the length of sham deeds 
passed between^he parties, or even of false decla- 
lations made by them m litigation for their com- 
mon benefit, the Courts may displace the appaient 
by the real owneiship. In cases in which the 
transaction was still inchoate, or the giantoi still 
letained a locus jpcBnitciitiw, the formal act has 
been relieved against by reference to the leal 
intention of the parties. The violation or in- 
fiingement of the law had not in such cases been 
completed, and a suspensive condition was an- 
nexed to the initial acts of which Couits of Equity 
could take advantage ; but. apart from this, a 
man cannot confine the operation of his deed 
within the limits of an intended fraud. The 
purpose having been once answered, especially 
by defeat of a third person’s rights asseited in 
Court, a claim for reconveyance would be pro- 
perly dismissed. CHENViBAPPi. bin Yibbha- 
DBAPFA T . PUTTAPPA BIN ShIVBASAPPA. 

[I L. n. 11 Bom. 708 


I GAMBLING-— 

j ‘‘common gaming-house Meld, that Bombay 
I Act ly of 1887 did not apply to betting. The 
shed in question was undoubtedly a common 
betting place, and the intruments used were 
instiuments of betting, but there is no law in 
India which makes betting illegal. There is a 
distinction between betting and gaming. There 
must be a game, before there is gaming ; and to 
constitute a game, there must be a contest, and 
an active participation of ceitain persons is also 
necessary. In the present case there was no contest, 
no players, and no active part taken by the betters 
who^ merely watched the falling of lain- Bain- 
betting is, therefore, not a game, and the place 
where it was carried on not a “ common gaming- 
house.” Queen-Empress r. Narottamdas Mo- 

TIRAM. 

tl. L. K. 13 Bom. 681 

GENEHAL AVERAGE, LIABILITY FOR. 

Bee SiiiPPiNa Law. 

[L. R. 16 I. A. 240 ; I. L. R. 17 Gala 362 

GENERAL CLAUSES CONSOLIDATION 
ACT (I OF 1868.) 

, s. 2. 

See Stamp Act 1879, sch. l, Art. 5. 

[I. L. R. IS Bom. 87 


s. 2, cl. 18. 

Bee Maintenance, order of Criminal 
Court as to. 

Ih L. R 9 All. 240 

See Sentence Imprisonment — m- 

PRISONMENL GENERALLY. 

[I.L. R.9A11. 240 


FURTHER ENQUIRY, 

See Criminal Procedure Code, 1882 
s. 437. 

[I. L.*R. 9 All. 62, 86 
[I. L, R, 15 Calc, 608 
[I L. R 13 Bom. 376 

GAMBLING. 

Bombay Act IV of 1887, ss 3 md 4 — Common 
gaming-house — Batn-beUing TT'7ia^ constitutes 
'gamitigj] The accused kept a shed where large 
numbers of people assembled for the purpose 
of betting on the quantity of rain which might 
fall in a given time. The instruments used 
for measuring the quantity of rainfall were two 
— a rain-gauge, and a gutter attached to the 
roof of the shed. The accused, who registered 
the quantity of rainfall, were entitled to a com- 
mission on each bet. They were charged under 
B. 4, cIs. {b) and (c) of Bombay Act IV of 1887, 
with keeping the shed for the purpose of a 


•, s. 6 

See Bengal Tenancy Act, ss. 20, 21. 

fl. L. R. 14 Oalc. 663 
[1. L. R 15 Oalc. 376 

See Company— Formation and Regis- 
tration. 

[I. L. R.ll All 349 

See Execution of Decree-Repeal of 
Act pending suit. 

[If L« 16 Calc. 323 

See Mortgage — Foreclosure — De- 
mand AND Notice of Foee- 

OLOSURB. 

[I.L. R. 15 Oalc. 367 

See Right of Appeal, 

[I L.R 15 Calc, 107 
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GENERAL GLAUSES CONSOLIDATION 

ACT (I OF 1868), s. Q-^conohided. 

S(‘u Special Appeal— Oedees subject 
TO Appeal 

[I.L R. 15 Calc. 107 

See Transpee op Property Act, s. 2, 

[I. L R. 15 Oalc, 357 

1. — S.6 — Proeeedmqs,'^ Meaning ^erciee of 
notice of foreclosure.'] Thepioceedings referied to 
in s. 6 of the Geneial Clauses Consolidation (Act I 
of 1868) are not necessaiily judicial proceedings, 
but ministerial proceedings as e. y., the seivice 
of notice of foreclosuie. IJmesh Chunder Das 
i. Chunchun Ojha. 

[I. L R. 15. Oalc. 357 

2. -S lo.-^Bengal Tenayicy Act {VIII of 1885), 
s. 170 — Decree for rent under Bengal Act VIII of 
1869 — Attachment under decree ohtained under Bent 
Law ^j/1869, sn’bhcgnenthjtothejmsnng of Act Till 
of — General Clauses ConsoUdation Act {I of 
1S68), .<?. 6] Before the Bengal Tenancy Act of 
1885 came into operation, a deciee foi rent was 
obtained under Bengal Act YIII of 1869. After 
the Bengal Tenancy Act of iSSo had become 
law, the tenancy in respect of which the 
lent had become due, was attached in execution 
of such deciee. A claim was subsequently put 
in to the attached piopeity by a thud poison, 
which claim w^as disallowed as being forbidden 
by s. 170 of the Bengal Tenancy Act of 1885 . 
Heidi that the provisions of the Bengal Tenancy 
Act of 1885 weie applicable to the proceedings in 
execution ; the term “ pioceedings ” in s. 6 of 
Act I of 1868 not including proceedings in execu- 
tion after decree Deb Narain Dutt v, Nareii- 
BRA Krishna. 

[I L. R. 16 Calc. 267 

GHATWALI TENURE. 

Gliakoah tenure %n Bhagulgyore — GhatwaVs 
right of ahenation — Sale of ghatioaVs estate in 
execution of decree aqaanst him ] Ghatw^ali 
tenuies are rendered by their origin and incidents 
distinct in some paiticulais fiom other inheiit- 
ances, and to them the law of the Mitakshaia, 
to its full extent, is not entiiely applicable , 
yielding in their case to a custom, though only to 
the extent of the custom proved. On a question 
whether the sale of a ghatwali tenure in the 
Kharagpore zemindari, in Bhagulpore, in exe- 
cution of a decree against the ghatwal, had 
transferred the inheritiance as against the ghat- 
wal’s son • Held, in regard to a proved custom 
that the ghatwali was not inalienable, but might 
he aliened by the ghatwal, or sold in execution 
of a decree against him, if such alienation was 
assented to by the zemindar, this power of 
alienation not being limited to the life-interest 
of -the ghatwal for the time being, but forming 
part of this right and title to the ghatwali. 
Kali Persab n. Anand Roy. 

[I. L R 15 Oalc 471 
[L R. 15 I. A. 18 


GIFT. 

See Hindu Law— Gift. 

See Mahomed AN Law— Gift. 

See Stamp Act 1879 sch I aut. 36. 

[I L- R. 12 Mad 89 

GOODS SOLD. 

See Limitation Act 1877, s. 62. 

[I. L. R. 14 Oalc. 457 

See Money Had and Received. 

[L L R. 14 Calc. 457 

GOVERNMENT, OFFICERS OF, SUIT TO 
SET ASIDE ORDERS OF. 

Limitation Act, 187 7, Arts. 12 
and U. 

[I. L. R. 11 Bom. 429 

GRANT Col 

1 Construction of Grants ... 352 

2. Power to Giant ... 357 

(1) CONSTRUCTION OF GRANT 

1. — Unsettled jjalai/am held on sen ice tenure — 
Commutation of service for guit-rent — Bnfranehise- 
ment — Inam patta nsued to Hindu widow hq 
(roieniment, effect of achnowledginq her absolute 
title to estate ] The palayam of G was granted 
duiing the Muhammadan rule to a Hindu on 
service toniue, the condition being that the 
grantee should maintain a body of police for 
the service of the pai amount po'wer. This 
jialayam was not biought under permanent 
settlement under the provisions of Reg. XXV 
of 1802. The last male holder died in 1860 
leaving him suiviving a widow AT and a 
daughter C. In 1865 the Government discon- 
tinued the service and, in lieu thereof and of the 
reversionary interest of the Ciown, imposed a 
quit-ient, and an inam gmtta was issued to If 
Oy the Inam Commissioner by which her title to 
the estate was acknowdedged by the Government 
of Madias and the estate wms confirmed to her 
as her absolute property subject to the quit-ient 
Held that the effecc of the tnam patta was not 
to confer on II any new estate but merely as 
beween the Crown and the owners of the estate 
to release the reversionary light of the Crown. 
Narayana V. Ohengalamma. 

[I. L. R. 10 Mad.l 

2 — Grant of profits ofuatan deshmuhhi, tn per- 
petiutij—IIeroditari/ guniastas — Bow far such 
grant mlid after the death of the grantor] . By a 
sanad duly executed on the 20fch August 1850, 
the plainbiffs’ father, F, who was a ratamdar desh- 
muhhi appointed the defendants and their heirs 
hereditary rataiu gumastaSi and granted, by 
way of remuneration for their services, Rs. 201 
and a quantity of grain out of the annual mtan 
income in perpetuity. In consideration of cer- 
tain sums obtained from the defendants, T 
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(1) OONSTRDOTION OF QRA’^^JS^-eontimted, \ 

mortgaged tlie vatan property to the defendants, 
who subsequently sued Y upon rhe mortgage. 
The suit was referred to arbitration, and an 
award was duly made, and a decree upon the 
award was obtained by the defendants against 
T. In 1859 execution of ^he decree was grant- 
ed against Y. In 1861 the services connected 
with the vata7i were discontinued by Govern- 
ment. In 1871 Y died. The defendants having 
kept the decree alive, sought in 1881 to execute 
the decree against the plaintiffs’ eldest brother, 
who filed objections, but his objections were 
overruled, and execution was ordered to issue. 
The plaintiffs brought this suit in 1883 for a , 
declaration that the defendants were no longer 
entitled to the allowance under the sauad, and 
for an injunction restraining the defendants 
from the execution of the decree against the 
vatan» The defendants contended (inffr aha) 
that the samd could not be cancelled, I'' having 
granted it as full owner ; and that the receipt 
by the defendafJts of the allowance had been 
adverse since 1864, when their services had 
ceased : Held, confirming the decree of the ; 
lower Courts, that the plaintiffs were entitled to 
the declaratory decree and to the injunction 
prayed for Although the management of the 
vatan was vested by the sanad in the defendants 
and their heirs in perpetuity under the tide of 
gumastas, nevertheless the remuneration attached j 
to the office by Y was in derogation of his sue- j 
oessor’s rights, and was, therefore, at any rate 
in the absence of proof of custom, invalid 
against them ; Beld^ also, that, having regard 
to the terms of the sanad, it was in the power 
of the original grantor, or any of his successors, 
to determine the office and the remuneration at 
any time after the vatan services ceased in 1864. 
Eeishnaji i \ Yithai^eay. 

[I. L, R, 12 Bom. 80 

3 ^Proj}rieta7'7j right of lihot to Jihoti vatani 
land — Right of stick hhot to f oldest land and to 
tinider and wood growtng tlierem— Government, 
right of, to appropriate to f oldest preserves assessed 
or nnassessed land — Construction of snch hlioti 
grants.l The plaintiff sued the defendant, alleg- 
ing that the village of Mauza Ambedu, in the 
Eatnagiri District, was his hhoti vatani village 
in which his proprietary right extended to raise 
crops of any kind or to pieserve and cut the 
jungle and forest trees on the lands therein. He 
complained that since 1855-66 the Collector of the 
District had prohibited him from exercising the 
above alleged rights, and prayed that the obstruc- 
tion might be removed and Es, 600 awarded as 
damages. The plaintiff based his claim mainly 
on the settlement of 17 88, Dunlop’s proclamation 
of 1824, and several other hhoti grants in the 
district. The defendant denied that the plaintiff 
had any proprietaiy right in the village, and 
contended {inter aha) that the hhot derived his 
rights from the yearly hakihiats passed by him, 
that his right to cultivate did not extend to culti- 
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Qt'RL'MTl'--‘Contimied. 

(1) OOJ^STRHOTIOH OF GRANTS-^^/i 

vating the jungle land, and that his position was 
no better than that of a patel» The Joint Judge 
who tried the suit held that under the settlement 
of 1788 the plaintiff, as hhot, was entitled to the 
jungle produce, except timber ; that in virtue of 
Dunlop’s proclamation of 1824 the plaintiff ac- 
quired au unqualified right to the forest land in 
the village and timber growing on it, and that 
the defendant had no right to appropriate assessed 
or nnassessed land for forest purposes, and award- 
ed the plaintiff the sum of Es 600 as damages. 
On appeal by the defendant to the High Court: 
Held, that the application of the general rules of 
construction of grants to a subject by the State 
requires that language of such general import as 
is ordinarily fco be found in the hhofs sanads, 
should be taken most beneficially to the State : 
Held, accordingly, that, in the absence of a sanad 
expressly granting iu the ownership neither of 
the soil nor of cultivated or uncultivated lands 
passes by the grant of the vatandari hJiotsJiijJi 
Held, also, that rhe grant of the xatani hhoti did 
not make the hhot a perpetual tenant of Govern- 
ment in respect of all lands in the village, except 
dhai'a lands : Reid on the authority of Tajubai 
V Sab- Collector of Kolaba, 3 Bom. A. 0. 132, and 
Rainchandra Narsinha v. Collector of Ratnagiri, 

7 Bom. A C. 41, that a permanent relationship 
was created between the Government and the 
hkot which could not be interfered with as long 
as the settlement of 1788 was in force, except with 
the hliofs consent, and therefore that in 1855, 
when the pahani of 1788 was in force, tbe Govern- 
ment could not withdraw the tliihan in question 
from the plaintiff’s cultivation ; Held, also, that, 
in the absence of evidence to show that the right 
to the jungle produce was intended to be reserved 
to Government, the plaintiff was entitled to cut 
down brushwood whether as a source of revenue 
or for the purpose of bringing the land into cul- 
tivation : Held, that the respondent was entitled 
to damages for the years during which he had 
been excluded, and to an injunction restraining 
the defendant from excluding him in the future : 
Held, also, that, as hhot, the respondent had no 
right to cut timber in forest and uncultivated 
lands whether by virtue of his hhotship or Dun- 
lop’s proclamation. COLLEOTOE OE BatnAGIEI 
%\ Ae-taji Lakshman. 

£1. L. R. 12 Bom. 534 

4 . — Managing hliofs right to ct'eate tenancies’^ 
Maphi istava lands^Suti lands — Sanad, Construe* 
tion of-^Fraud,J In 1832 the British Government 
granted to the plaintiff’s father, Mahomed Ibrahim 
Makba, the village of Ransai on hhotz tenure by 
a sanad which provided {inter alia) as follows 
i. That the whole of the land waste in the year 
1830-31 was granted as inam, 2. That exclusive 
of this inam land, all the rest of the village was 
granted on hhoti tenure on certain conditions and 
stipulations set forth in twelve clauses, the chief 
of which were the following : — Clause 1st provid- 
ed that the hhot should annually pay to Govern- 
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GRANT— 

(1) CONSTRUCTION OF GRANTS— 

ment a fixed sum of Rs 249 2as. 35rs Clause 
7tli provided that the hliot should allow the lands, 
which had been granted on mii 2 )hi istava tenure 
to certain Jiowldars before the date of the sanad 
to continue in their possession ; that he should 
every year recover from them the Government 
dues and pay the same over to Government in 
addition to the amount stipulated with him on 
account of the hhotslni). Clause 9th provided 
that the holders of the suti lands in the village 
were the owners of those lands. Should a new 
survey be made and a new assessment settled, the 
same should be settled by Government for the 
holders of the mU lands agreeably thereto. From 
J845 to 1871 the management of the lilioti village 
was entrusted to the defendant as a maktadar, or 
lessee, under two liobuliats passed by him — one 
in 1846 to Mahomed Ibrahim Makba, the grantee 
of the klhoth village, and the other in 1858 to the 
grantee’s heirs and legal representatives. By 
clause 5th of the kabuliat of 1858 the defendant 
agreed to carry on the management of the village 
and render a detailed account of the balance of 
the village revenue every year. Clause 7th of 
the same kabxduit was in the following terms : — 
(the lessee) will bring under cultivation and 
into prosperous state the waste, ^ culturable, and 
unculturable land of the aforesaid village. I will 
take the proceeds of the same dmingthe years of 
my contract. After the expiry of the year of 
the contract you are to take the assessment of 
the fields according to the practice of the village. 
I have nothing to do with the same. I will 
not let (the village) nor lease to anybody for 
a longer period than for the period of the con- 
tract. If I let it, I will make good the damage 
you may suffer.” In 1869 some of the maphi 
istava lands were sold by the Collector for ar- 
rears of assessment, and bought in by Govern- 
ment. The defendant applied to the Collector to 
have the lands transferred to him, and the Col- 
lector transferred them to his name. Shortly 
afterwards the defendant acquired some more 
lands, which were held on suti tenure in the 
village. He either purchased them or took them 
up on the tenants abandoning them. In 1861 
.when the survey was introduced into the village, 
he got his title to these lands recognized by the 
Buperintendent of Survey. In 1871 the defend- 
ant’s management of the village ceased But he 
refused to deliver up to the plaintiff either the 
maphi istam or the swti lands which he had ac- 
quired during his management. The plaintiff, 
therefore, sued, as khot of the village, to recover 
the said lands with mesne profits, alleging that 
the defendant had illegally and fraudulently 
acquired those lands on his own account while 
'acting as plaintiff’s agent, and praying that he 
should be declared to have acquired and held 
them in trust for the plaintiff. The defendant 
contended {Inter alia) that the lands in suit 
were not included in the hhoti grant ; that they 
belonged to Government; that he had acquired 
‘Some from the Collector and the rest from the 


GRANT— 

(1) CONSTRUCTION OF mAm^-^oontirnied, 

Superintendent of Survey ; that under his kadu^ 
Hats he was entitled to take up the lands direct 
from Government, and that the plaintiff was 
only entitled to the assessment due on the lands 
which he had refused to accept. Lastly, the de- 
fendant denied that h<? had acted in fraud of the 
plaintiff’s rights in acquiring the lands in dis- 
pute on his own account • Ileldi on the construc- 
tion of the sanad^ that the plaintij0f being the kliot 
of the whole of the village exclusive of the land 
granted in 'manii the maphi istava lands were^ in- 
cluded in the khoti grant ; that the khafs inter- 
est in them, whatever might be the extent of it, 
was not sepaiable from the khoti estate; and 
that the kfiot had a reversionary interest in the 
maphi istava lands as well as in the suti lands, 
which had been abandoned by their former occu- 
pants. Held, also that the defendant was not 
precluded by the terms of his lease from acquir- 
ing the lands in dispute on his own account. 
The engagement to furnish accounts of the bal- 
ance of the village revenue at the end of each 
year was simply an engagement to furnish the 
plaintiff with information which would be of use 
to him, and which indeed it would be necessary 
for him to possess when he resumed the manage- 
ment of the village on \jhe determination of the 
lease. It imported nothing more than that ; and 
the whole transaction evidenced by the kabulmts 
was merely an assignment, in consideration of 
a fixed annual payment to be made by defend- 
ant to plaintiff, of the rights and liabilities of 
the latter to be exercised and discharged for a 
ceitain peiiod by the former For that period 
the defendant was the maktadar or tenant of the 
plaintiff’s khotslup , and though a certain confi- 
dence was necessarily reposed in him in connec- 
tion with a tenancy of this nature, and though 
he was hound jealously and scrupulously to pro- 
tect the plaintiff’s interest, so far as they were 
in his keeping, yet he was not bound by the 
strict rule which prohibits a trustee from ac- 
quiring for himself an estate of his cestui (jue 
trust. Under clause 7th of the kabuUat of 1858 
the defendant was at liberty either to take up 
waste lands himself or put in tenants ; if he put 
in tenants on leases, the special advantages of 
any leases were to expire with his own lease. 
But the actual occupation of land either by him- 
self or by his tenants was not to be interfered 
with at the determination of his lease, so long as 
he or they continued to pay the assessment ac- 
cording to the practice of the village. The de- 
fendant could therefore without the interven- 
tion of the Collector have taken up the maphi 
istam lands in suit and become himself the ten- 
ant ; and he could have also acquired the suti 
lands from former sxitidars, or taken them up if 
waste, without the intervention of the Survey 
Superintendent. The circumstance that, when 
acquiring the lands he needlessly invoked the 
assistance of the Revenue authorities, would not 
invalidate his title if it could not be impugned 
on other grounds: Meld^ further, that the 
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(1) CONSTEUOTIOK OP 

defendant was not guilty of fraud, as there was no 
evidence to show that he had acted in a surrepti- 
tious or secret manner in acquiring the lands 
in suit. On the contrary, his action in applying 
to the Revenue authorities was a sign of his good 
faith rather than of any fraudulent intent. The 
plaintiff was, therefore, not entitled to oust the 
defendant from the lands in suit. Faki Ismail 
>i\ Mahomed Ismail 

[I. li. R. 12 Bom. 595 

5 — hmil((htij of (jTafbt^ or covenant Jiy grantor^ 
in favor of gjersoiu nnlorn, n^o/i a condition iclach 
mag never arise — Restraint npon grantor's own, 
gml'tr of alicnatnifj ^Ifmd a The purpose of 

a grant was to oblige the grantor and his succes- 
sors in a Raj estate to give in some way or other 
maintenance to all the descendants of four persons 
living at the date of the grant, by declaring that 
on the failure of the Raja of the day, at any future 
time to maintairftuch descendants, the latter weie 
to have an immediate right to four of the Raj 
villages. This might be regarded as importing 
a present assignment to persons not yet in exist- 
ence, subject to a suspensive condition, which 
might prevent its ever taking effecti ; or it might 
be regarded as a covenant intended to lun with 
the Raj estate, in favor of non-existing cove- 
nantees, to give the villages to them in the event 
specified : Ileld^ that in either view, it was 
equally ineffectual : Ileld^ also, that the High 
Oouit had correctly construed the instrument in 
holding that the words, if ever in the time of 
my descendants you are not provided with means 
of maintenance,” formed a condition, which also 
was unfulfilled— the descendants being in posses- 
sion of villages granted to them by the Raja, 
other than those claimed, more than sufficient f 
their maintenance. Ohakdi Chueh Barija 
Sidheswabi Debi. 

[I. L. R. 16 Calc. 7. 

[L. R. 15 I. A. 14'9 

(2) POWER TO GRANT. 

Grant hy ivldoio for religions benefit of 
Imsband — Poiver of successor to resume grants 
Where two widows of a zemindar granted a 
small portion of the zemindari to a Brahman 
who had been brought up by them with a view 
that he should perform the funeial and annual 
ceremonies of their deceased husband : Held 
that the grant was not ultra mres,^ and could not 
be resumed by the zemidar’s successor, Laksh- 
MIKAEAYANA r. BASIJ. 

[I. L. R. 11 Mad. 288 

.-—Invalidity of grants or covenant hy grantor, 
in favor of persoiis unhorn, upon a condition 
which may never arue^Mestraint upon grantors 
> ownj^ower of alienatiiig — Hindu laio.l A Hindu 
owner cannot make a conditional grant of a 
future interest in property in favor of persons 
unborn, who may happen at a future time to be 


Q'RAlliT—eonehided. 

(2) POWER TO QRA^T^-eonelnded. 

the living descendants of the grantees named, 
to take effect upon the occurrence of an event 
which may never occur. That he would thereby 
I impose a lestraint contrary to the principles of 
Hindu law, upon his owm power of alienating 
his estate, discharged of such future interest is 
a reason for the invalidity of such a grant. The 
purpose was to oblige the grantor and his succes- 
sors in a Raj estate to give in some way or other 
maintenance to all the descendants of four 
persons living at the date of the grant, by declar- 
I ing that on the failure of the Raja of the day, 
j at any future time to maintain such descendants, 

I the latter were to have an immediate right to 
four of the Raj villages. This might be regarded 
as importing a present assignment to persons not 
yet in existence, subject to a suspensive condition, 
which might prevent its ever taking effect ; or 
it might be regarded as a covenant intended 
to run with the Raj estate, in favor of non- 
existing covenantees, to give the villages to them 
in the event specified • Meld that in either view, 
it Tvas equally ineffectual. Chaxdi Chdkn 
Barua r Sidheswabi Debi. 

II. h, B. 16 Calc. 71 
[L. B. 15 I. A. 149 

QROwma CROPS. 

See Stamp Act 1873, Sch. I, Aet. 5 

[I. Ii. B. 13 Bom. 89 

G-UARANTEE. 

1. — Consideration— Guarantee on condition of 
taking crim ntal proceedings — Com pounding felon y.] 

I S gave to the creditors of ZT a guarantee for the 
payment of the debts due to them by H As a 
consideration for this guarantee the creditors 
were to abstain from taking criminal proceedings 
against ZT for fifteen days, and by implication were 
to abstain from taking such proceedings altoge- 
ther if the said debts were paid within that time : 
Held, that such a guarantee could not be enforced 
by the creditor. A man, to whom a civil debt is 
due, may take securities for that debt from his 
debtor, even though the debt arises out of a 
criminal offence and he threatens to prosecute for 
that offence, provided he does not, in considera- 
tion of such securities, agree not to prosecute. 
He must not, however, by stiffing a prosecution 
obtain a guarantee from third parties, Kessowji 
Tulsidas i?. Hurjivan Mulji. 

[I. L, B 11 Bom. 566 

4. — Lease — Guarantee for rent — Indenmity — 

I LiahiUty— Continuing guarantee — Death of sv>rety 
1 — Contract Act IX of 1872, ss. 124, 125, el, 
j (2), 126, 129, 131.] One H proposed to take a 
: lease of zemindari property from If for the 
I period of eight yeais at a rental of Rs 3,900 
I per annum. M declined to grant the lease until 
I the payment of rent during the term of eight 
1 years was guaranteed by one S, the father of the 
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GU AR ANTES ---conGhidcd. 
plaintiff. S on his part required a guarantee or 
indemnity against any rent which might not be 
paid by J?, and which he might under his pro- 
posed guarantee become liable to pay. The de- 
fendant’s father, accordingly gave a guaran- 
tee to 8 in the following terms : And for your 
satisfaction, I write that if any money remains 
due from B on account of the lease for any year 
or harvest, and if you have to pay the same on 
account of the suretyship, I am responsible to 
you to pay that amount to you. Best assured ” 

8 then gave his guarantee to If, and he granted ; 
the lease to B, G died on 22nd May 1880. B \ 
failed to pay the rent due for the year 1883. M 
having died, his representatives sued S on his 
guarantee and recovered from him the rent due 
and certain costs and expenses. 8 then died, 
and the plaintiff, as his representative, brought 
this action against defendant the legal represen- 
tative of Gt to recover the amount of the decree 
and costs which S had to pay. The Court of 
First Instance decreed the whole claim with costs 
to be recovered from the estate of and this 
decree was confirmed on appeal by the District 
Judge. On second appeal it was contended that 
under s. 131 of the Indian Contract Act, the 
death of G was a complete answer to the claim : 
Meld^ that assuming that the case was that of a 
continuing guarantee within the meaning of 
s. 131 of the Indian Contract Act, still, having 
regard to the object for which the two guarantees 
were given, it must be concluded that the parties 
intended in the one case that the lessor should 
be guaranteed for all rent which might become 
due during the cuirency of the lease, and that 
8 should be guaranteed for any of that rent 
which by reason of his contract of guarantee he 
should be made to pay, and consequently, even 
if it were a continuing guarantee, the liability 
of G was not determined on his death : Held 
further, that neither G^ if he were alive, nor^ on 
his death the defendant, as his representative, 
could be made liable for costs and expenses which 
5 had incurred in defending the previous suit 
against him for rent brought by the lessor, there 
being no evidence to show that 8 acted as a 
prudent man would have done in defending the 
action against him or was authorized by defend- 
ant to defend the suit. Lloyds v. Harder, L. R. 
16 Ch. D. 290, was referred to. Gopal Singh y. 
Bhawani Prasad. 

[I. D. R. 10 All. 531 
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See Act XIi op 1858, s. 3. 

[I. L. R. 14 Calc. 55 

Sea CoMPROHiSE— C ompromise op Suits 
UNDER CiviE Procedure Code. 

tl. L. R. 12 Mad. 483 


See Limitation Act 1877, Art. 179— 
Nature of Application— Irre- 
gular AND Defective Applica- 
tions. _ 

[I. L. R. 12 Bom. 427 


Bee Majorit '5 Act, s. 3, 

[I. L. R. 13 Bom. 286 


See Minor — Oases under Bombay 
Minors Act 1861. 

[I. L. R. 13 Bom. 285 


See Minor— Representation op Minor 


IN Suits. 


[I. B. R. 14 Calc. 204 


Bee Oaths Act, s. 9. 

[I. L. R. 12 Mad. 483 


Ad litem 

See Practice — 
Friend. 


Civil .-p Oases — Next 
[I. L. R. 16 Calc. 771 


Consent of. 
See Parsis. 


[I, li. R. 13 Bom. 802 


(1) APPOINTMENT. 

Guardianship of female minor — F emale minor ^ 

Hiqlit to custodij of--Mahomedan law, Bhia Sect-- 
Act IX of 1861 — XL ^/1S58, s. 27.] A Maho- 
medan father of the Shia sect is entitled to the cus- 
tody of a daughter above the age of seven years as 
a^^ainsfe the mother. The decision in Fmeelmn v. 
Kajo, I. L. R. 10 Calc 16, has no application to a 
case where the father is seeking to get the custody 
of his daughter. In the matter op the 
Petition op Mahomed Amir Khan. Lardli 
Begum v, Mahomed Amir Khan. 


r -a 'lA £3iK 


2.— Minor, $ii>Uagainst--Nadr appointed gnardU 
an ad Mem— Bower of Court to direct fee to he paid 
hv plaintiff for communication with natural guardi- 
an- Civil Procedure Code [Act XIVofim'D, 8. 168 
^Procedure^\ There is no power in the Court to 
order a plaintiff to pay a fee for the purpose of en- 
abling the Nazir, who has been appointed guardian 
ad htem, to put himself in communication with 
the natural guardians and other friends, Lutthe 
Court may refuse to go on with the suit if it 
should be of opinion that the Nazir has been 
unavoidably prevented from making himself ac- 
quainted with the case against the minor In a 
suit against a minor residing in a Native State at 
a distance from the Nazir of the Court, who was 
appointed guardian ad litem, and where the Nazir 
was prevented from conducting the minor s de- 
fence without incurring expense which the plain- 
tiff refused to pay : Meld that the Court if it chose 
might cancel the appointment of the Nazir as 
guardian ad litem under s. 168 of the Civil 
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Procedure Code (AcfcXIV of 1882). Naeatandas 
Eambas i% Saheb HuSSBIIs". 

[I. L. R. 12 Bom. 553 

(2) DUTIES AND POWBES OF GUAEDIANS. 

3, — Itiabillty of ynanliati to contract on helialf 
of infant ward as to dind luni y)ersonally — 
Effect of Act VI of 1862 {Bomhay). s, 12. in 
regard to a charge 'upon a taliiMari estate in, the 
Ahmedahad District diirxtig the period of manage^ 
nietitf] A guardian cannot contract in the name 
of a ward, so as to impose on him a personal 
liability. Act VI of 1862 (Bombay), “ for the 
amelioration of the condition of talnkdars in the 
Abmedabad Collectorate and for tbeir relief from 
debt,” was intended to deal with all debts and 
liabilities which could possibly impose a charge 
upon the tahiMari estate at the end of the peiiod 
of management ; when the estate was to be re- 
stored to the ^,aluMar free of incumbiance, 
excepting the Government revenue. If debts 
amounted to more than the surplus of rents 
during the management, of which the maximum 
period was twenty years, they were not to be paid. 
A widow, as guardian of her infant son, the heir 
of taluMari estate in the above district validly 
transferred villages, part thereof ; and in the 
deed of transfer, to which her ward was by her 
as his guardian nominally a party, contracted to 
indemnify the purchaser in case the Government 
should claim and enforce a rignt to revenue upon 
the villages which she transferred as being lent 
free. The deed purported to make both guardian 
and ward personally liable in this respect, and 
also charged the liability upon other parts of the 
taluMarl estate. The infant attained majority, 
and the estate was then placed under management 
within Act VI of 1862. During the period of 
management the Government claimed and en- 
forced payment of revenue upon the villages. 
Meld, that there was no personal liability on the 
part of the tahiMar created by the above ; also, 
that if the charge on the state had been validly 
made, it fell, at all events, within the terms of 
s. 12 of Act VI of 1862, absolving estates from 
liability for debts incurred not only before, but 
during the period of management. Waghela 
Rajsakji Masludik. 

ri, L. R. 11 Bom, 551 
[L, R, 14 I. A. 89 

4.— Act XL of 1858, s. 18 — Mortgage dy certi- 
fieated guardimiwitiioutsanctionof DisirtctuonTt- 
Mortgage money ajpijlUd pai^tly to benefit of minoVs 
estate — Suit by minor to set aside tJie mortgage — 
Contract Act IX of 1872, 65 ] S. 18 of the 

Bengal Minor’s Act (XL of 1858) does not imply 
that a sale or mortgage or a lease for more than 
five years, executed by a certificated guardian 
without the sanction of the Civil Court, is illegal 
and void ab imtio ; but the proviso means that 
in the absence of such sanction the certificated 
guardian, who otherwise would have all the 


GUARDIAN— 

(2) DUTIES AND BOWERS OF GUARDIANS 

— continued, 

powers which the minor would have if he were 
of age, shall be relegated to the position which he 
would occupy if he had been granted no certi- 
ficate at all. If any one choses to take a mort- 
gage or a lease for a term exceeding five years 
under these circumstances, the transaction is on 
the basis of no certificate having been granted. 
In a suit brought by the guardian of a Muham- 
madan minor for a declaration that a mortgage- 
deed executed by the minor’s mother was null and 
void to the extent of the minor’s share, and for 
partition and possession of such share, it was 
found that a considerable proportion of the monies 
received by the moitgagor had been applied for 
benefit of the minor’s estate by discharging in- 
cumbrances imposed on it by his deceased father. 

It appeared that at the time of the mortgage, 
the mother held a certificate of guardianship 
under the Bengal Minoi’s Act, and that she had 
not obtained from the Civil Court any order sanc- 
tioning the moitgage, under s 18 of that Act* 
Held that the omission to obtain such sanction did 
not make the moitgage illegal or void ab initio, 
but relegated the parties to the position in which 
they would have been if no certificate had been 
granted, ? e., that of a transaction by a Muham- 
madan mother affecting to mortgage the property 
of her minor son, with whose estate she had no 
power to interfere .* Meld that, this fell within, 
the class of cases in which it has been decided 
that if a person sells or mortgages another’s pro- 
perty having no legal or equitable right to do so, 
and that other benefits by the transaction, the 
latter cannot have it set aside without making 
restitution to the person whose money has been 
applied for tbe benefit of the estate * Meld that 
even if mortgages executedby a certificated guard- 
ian without the sanction required by. s. 18 of 
the Bengal Minors Act were void, the section did 
not make them illegal ; and with reference to 
s. 65 of the Contract Act, the plaintiff could not 
obtain a decree for a declaration that the mort- 
gao-e was inoperative as against his share, except 
1 on*" condition of his making restitution to the 
I extent of any monies advanced by the defendant 
i under the mortgage-deeds which had gone to the 
benefit of the plaintiff’s estate, or had been ex- 
pended on his maintenance, education, or marriage. 
MaiiH Bam v Tara Sing, T. L. R. 3 All. 852, 
distinguished; Shurrut Chunder y. Baghmen 
MooTteriee, 15 B L R. 350; Pana Ah y. Sadih 
Hossein, 7 N. W. 231 ; Sahee Bmi v. Mahomed 
Ahdxil Bahman, 6 N.-W. 268 ; Hamir Sing r. ZaMa. 
I L R. 1 All. 57, and Gnlsliere Khan v. Naubey 
1 i7iaK, Weekly Notes All 1881, p. 16, referred to. 
i GiRBAj Bakhsh r. Hamid Ali, 
j [I. L. K 9 All. 340 

I b,--Bnhancement of rent, Sffect^ of^Aets of 
i mother aiid guardian how far binding on minor 
i son--^ Kabuhat given by widow %n possession to bind 
» her son and iiccessor to pay enhanced rent aecreea, 
! against her,] A putmdar obtained decrees for 
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the enhancement of the rent of holdings in the 
possession of the widow, of a deceased tenant, one 
decree being in respect of land formerly held by 
the latter, and the other in respect of a holding 
purchased by the widow, on behalf of her minor 
son by the deceased, whilst the enhancement suits 
were pending. The widow also signed lialndlata 
relating to both tenancies, agreeing, as mother of 
the minor, to pay the enhanced rent Held, that 
as the putnxdar was entitled to sue for enhance- 
ment, and it was not to be presumed that the 
mother held adversely to her son ; also as she had 
come to what she believed to be, and was, a pro- 
per ariangemeut, the son on his attaining full 
age, and entering into possession of the tenan- 
cies, was bound by the hahuliats, Watson & Co. 
r. Shamlal Mitter. 

[I. L. R. 15 Calc. 8 

[L. R. 14 L A. 178 

6. — Valid it if of hmO’-^Act XL of 18/18, ,s’ 18— 
Lease rf ranted by yuardtan of minors property for 
term exceeduiy ft re years to iilt out sanctum oj Court, 
M feet of] A lease granted by a guardian of 
minor’s property who has obtained a certificate 
under Act XL of 1858 fora term exceeding five 
years without the sanction required bys, 18 of 
that Act is invalid. Bhupendro Narayan Dutt 

Nemye Chand Mondul. 

[I. L. R. 15 Calo. 627 

1^.’— Act XX of 18C4, .S’. 18 — Sanction of altena^ 
tion of minor's property^ Clril Proeechtre Code 
(Art X of 1877), s. 462 — Compromise on, behalf 
of a niinov^Mortgaye — Assignment of mortgage 
by ffuardian of minor— Suit on mortgage by as- 
signee— Proof of assignment loJten necessary— Con- 
sideration for assignment— Adegtiaey of considera- 
tion — Parties,'} S. 18 of the Bombay Minor’s 
Act XX of 186-1: applies only to persons to whom a 
certificate has been granted under that Act. An 
assignment of a mortgage, therefore, by a widow, 
acting as natural gup'dian of her minor son, but 
who has not obtained a certificate under the 
Act is not invalid because effected without 
the^ sanction of the Court Where a widow 
acting as natural guardian of her minor son as- 
signed a mortgage which had been executed to 
her deceased husband for a consideration, a part 
of which was a sum due under a decree, to the 
assignee : Meld, that such an assignment was 
not invalid under s. 462 of the Civil Procedure 
Code (Act X of 1877), Assuming that section to 
be applicable to the compromise of a decree, the 
circumstance that the compromise was voidable, 
would only affect the consideration for the assign- 
ment by reducing its amount. The plaintiff sued, 
as assignee of a mortgage, to recover the debt due 
from the mortgagors personally and from the pro- 
perty mortgaged, The assignor was a Hindu 
widow, acting as natural guardian of her minor 
son, The consideration for the assignment was a 
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— continued, 

sum of Rs 68-9 due to the plaintiff under a de- 
cree obtained by him and Rs. HO-7 cash paid. 
The lower Courts held that, as to the Rs. 68-9 
the transaction really ^amounted to a satisfaction 
or adjustment of the decree under which it was 
due, and that as such adjustment had not been 
certified to the Comb it was invalid ; they fuither 
held that the consideration for the assignment of 
the moibgage having so far failed, the assignment 
was without adequate consideration, and there- 
fore they dismissed the suit. On appeal to the 
High ^ Court • Held, that although in ordinary 
cases it is the rule that where an assignee sues on 
his assignment and proves it, an adverse party 
cannot take the objection that there was no con- 
sideration, yet that under the peculiar circum- 
stances of this case that rule did not apply The 
mortgage-deed was assigned by a widow acting as 
the natural guardian of a minor, and a great part 
of the consideration for the as^nment had ad- 
mittedly failed, the confirmation of the decree 
which foimed part of the consideration not hav- 
ing been ceitified to the Court. There was on the 
record no admission of the assignment by the 
assignor, It might be that the minor in a suit by 
his next friend or guardian appointed under Act 
XX of 18C4 might dispute the assignment The 
defendants in eider to protect themselves had a 
light to call on the plaintiff to prove the assign- 
ment, and a Court ought in the interests of justice 
to see that they were so protected. The assign- 
ment was on behalf of a minoi , and the person 
acting as his guardian had not admitted it, and it 
might be that even her admission would not be 
binding on him, since he was not a party to the 
suit. It was necessary that the point should be 
so tried and determined as to bind the minor, and 
to do that it was essential that he should be made 
a party to the suit. The Court, therefore, reversed 
the decree of the lower Courts and remanded the 
case. Manishankar Pranjivan r, Bai Muli. 

[I. L. R. 12 Bom. 686 

B.— Hindu lafr—Jo bit family— Pelease obtained 
from 2 )evson just come of age ] The plaintiff as a 
joint member of the defendant’s family sued to set 
aside a release obtained from him by the defendant 
and for partition, &c. The plaintiff was the son of 
one L and the defendant was the plaintiff’s nephew 
and grandson of L being the son of 7' and elder 
brot&r of the plaintiff. The plaintiff alleged that 
L and his brother J were joint and had carried on 
a family business ; that J died childless, and that 
on Hs death in 1868 the whole family property 
passed into the hands of T, his eldest son, on whose 
death it came into the possession of the defendant 
as eldest male member of the family although be- 
longing to a younger generation than the plain- 
tiff. The plaintiff alleged that in 1882, shortly 
after he came of age, the defendant induced him 
to sign a release of all his claims upon the estate 
in consideration of a sum of Rs. 26,000. He 
prayed that this release might be set aside, The 
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defendant denied the plaintiff’s allegations as to 
the release .* Held, that the release must be set 
aside. ^ The defendant stood in the relation of a 
guardian to the plaintiff, Releases executed im- 
mediately after a ward colnes of age are looked 
upon with suspicion. The circumstances must 
show the fullest deliberation on the part of the 
ward and perfect good faith on the part of the 
guardian. The circumstances of this release did 
not fulfil these requirements There was not that 
absolute fairness and good faith required by the 
relations of the paities ; and the signing of the 
release was an improvident act which a prudent 
person would not have done with full knowledge 
of the circumstances. Toolsbydas Ltjdha t. 
Pebmji Tbicumdas. 

II. L. B. 13 Bom. 61 
RATIFICATION. 

9. — Mi)m\ Contract hy — Ratification hy ac- 
yvfe&cenct\] A sued in 1885 to recover certain 
estates from alleging claim under his adoption 
which took place in 1865, In 1875 A, being still a 
minor, relinquished by deed his claim to the 
estates for Rs. 12,000 ; but now alleged that 
he thought he was relinquishing it only in favour 
of the defendant’s predecessor in title who died 
in 1888, having been in possession of the estates 
since 1867. The plaintiff attained his majority in 
1878 : Held, that whether the cause of action 
arose in 1865 or 1867, it was equally barred 
from 1879 ; that the plaintiff was bound by the 
deed, assuming the plaintiff was a minor of 15 
years of age at the date of the deed of relinquish- 
ment, it is not) likely he would not have under- 
stood its effect, or that he failed to ascertain it 
when he attained his majority in 1878, His con- 
duct of acquiescence moreover in the deed of re- 
linquishment amounted to ratification of it 
Venkatachalam t\ Mahalakshmamma. 

[I. L. H. 10 Mad. 272 

HEREDITARY OFFICES ACT (BOMBAY 
III OF 1874.) 

JurUdiction — Vataiidar hiViarni and rayat — 
Perquisite, % right to.] Bombay Act III of 1871 
does not deprive the Civil Court of its jurisdic- 
tion to try the question whether a ratundar 7tiiU 
karni is entitled to receive perquisites from his 
Q^jat, VISHN0 Hari Keekaeni V. CrANir Trim- 
BAK. 

[I. Ii. R. 12 Bom, 278 

, SS. 9 and 10. — Bffeet of certificate %nder 

s. 10.] The plaintiff sued, as purchaser at a 
Court sale of the interest of defendant No. 1, to 
redeem and recover possession of the land in 
dispute, alleging that it had been mortgaged by 
defendant No. 1 to defendant No. 2. Defendant 
No. 1 denied the mortgage, and that he had any 


! HEREDITARY OFFICES ACT (BOMBAY 
j III OF 1874), SS. 9 and lO^contimied, 

! title to the land, which he said belonged to R and 
formed apart of R\s desJimiMi ratan, M having 
I died, leavinga minor widow sued as defendant 
No. 4: in the suit, the estate was administered by 
the Collector. On the application of the minor's 
personal guardians, the Collector was Joined as a 
party. The Collector had also certified to the 
Court, under s. 10 of Act III of 1874, that the 
I land formed part of a mtaii. The District Judge 
1 rejected the plaintiff’s claim and ordered the sale 
to be set aside. On appeal by the plaintiff to 
the High Court Held following Slianhar Gogml 
V. Babaji Lahslman, I. L. R. 12 Bom. 550, that 
the Judge ought not to have acted on the certi- 
ficate by setting the sale aside. Ss. 9 and 10 of 
Act III of 1874 were not applicable to the ease, 
as the first defendant, whose interest was pur- 
chased by the plaintiff, was not a ^atandar. 
Bhau Balapa r. Nana. 

[I.L. H 13 Bom. 343 


, s. 10 . — Execution of decrce^Ttaiinfer qf 

vatan property from one 7iot vatandar — Collectors 
certificate prohibiting deliiery of decreed pro^ 
pertg — Proeedu7'e.~\ The plaintiff and his brother, 
who were ratandar deshpandes, sued to redeem 
a certain property alleged to have been mort- 
gaged by their undivided paternal aunt to 
the defendant. The defendant objected, on the 
ground that the plaintiffs were not the heirs of the 
widow, who had left a daughter. The daughter 
was joined as co-plaintiff, and a decree passed in 
her favour, and that decree was confirmed by the 
special Judge, The plaintiffs being dissatisfied 
with this decision, applied to the Collector for 
the issue of a certificate, under s 10 of Act 
III of 1874, prohibiting the property from 
passing out of the family The daughter in the 
meanwhile obtained possession of the property 
under the decree. Subsequently the certificate 
applied for by the plaintiffs was filed by them. 
The lower Court, feeling doubt as to whether the 
Collector could legally issue the certificate and 
how far it would operate, referred the case to the 
High Court : Held, that the Court should not act 
upon the certificate of the Collector. The effect 
of the decree being to transfer the property from 
the mortgagee, who was not a xatandar, to the 
daughter who, according to the Collector’s cer- 
tificate, was also not one, s. 10 of Act III of 
1874 had no application. The Collector, if he 
thought proper, should take proceedings under 
s. 6, cl. (1) of the Act, Shankar G-opal v, 
Babaji Lakshman 

£1. Ii. R. X2 Bom, 550 

, s. 18. 

Sec JURISmCTION OF CiViL COUET— 
Offioes, Right to, 

[I. L. R, 13 Bom. 83 
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HEREDITARY OFFICES ACT (BOMBAY 
III OF 1874) — G07iGhided, 

, S. 40. 

See JtJEISDICTION OF OlVIIi OOUET— 
Offices, Bight to. 

[I. L. ii. 12 Bom. 614 

See Eight of Shit— Office or 
Emolument. 

[I. L. R. 12 Bom 641 

HIG-H COURT, CONSTITUTION OF. 

JligJb Co2crt M-W. P.^^Staf. 2i and 2^ Vie., c. 
101,5. 7, — Letters Patent, N'.-W. P., s.2 — Omission 
to fill np meant appointment — Court consisting of 
Chief Justice and four Judges only.'] By s. 2 of 
tlie Letters Patent for the High Court it was not 
intended that if the Crown or the Groverumenfe 
should omit to fill up a vacancy among the Judges 
under the powers conferred by s 7 of the High 
Court’s Act (24 and 25 Vio., c. 104), and the Court 
should then consist of a Chief Justice and four 
Judges only, the constitution of the Court should 
thereby be rendered illegal, and the existing 
Judges incompetent to exercise the functions 
assigned to the High Court. Lal Sing v. G-han- 
SHAM Singh. 

fl, L. R. 9 All. 625 

HIG-H COURT, JURISDICTION OF. Col, 

1. High Court, Bombay— Civil . 867 

2. High Court, Madras— Criminal ... 368 

3. High Court, N.-W. P.— Civil ... 368 

Jurisdiction of Criminal Court 
—European British Subjects. 

[I. L. R. 12 Bom. 561 

(1) HIGH COUBT, BOMBAY-CIYIL 
1 . — Suit to declare an infant marriage null and 
void — Parsi Matrimonial Court--’ Act XV of 1865 
— Letters Patent, s. 12.] In 1868 the plaintiff 
and defendant, then of the ages of seven and six 
years respectively, went through the ceremony 
of marriage in the presence of their respective 
parents and according to the rites of their reli- 
gion. The formal consent on behalf of the plain- 
tiff was not given hy his father, but by his uncle, 
with whom he was living and by whom he had 
been adopted. Nineteen years afterwards the 
plaintiff filed this suit praying for a declaration 
that the pretended marriage was null and void, 
and did not create the status of husband and 
wife between the plaintiff and defendant. The 
defendant resisted the suit, and claimed to be the 
lawful wife of the plaintiff. The plaintiff and 
defendant never lived together as man and wife, 
nor was the marriage ever consummated : Sold, 
that such a suit not being in the category of suits 
relegated to a special Court hy Act XY of 1866, 
the jurisdiction to try ib remained in the High 
Oourt, to which it had been given by s. 12 
of the Letters Patent. Pershotam Hormasji 
Dustoos % Meherbai. 

[Ii Ii. R« 13 Bom, 802 


HIGH COURT, JURISDICTION OF- 

concluded, 

(2) HIGH COURT, MADRAS-CRIMINAL. 

2 — EHraditlon and Foreign Jurisdiction Act 
(XXI 0/1879), sell, II—Furopcan British Subjects 
in Baiigalore— Justices of the Peace for Mysore — 
Transfer of Criminal fiase — Criminal Procedure 
Code, 1882, s. 656.] The Civil and Military station 
of Bangalore is not British territory, but a part of 
the Mysore State, aud the Code of Criminal Pro- 
cedure is m force therein by reason of declaia- 
tions made by the Governor-General in Council 
in exercise of powers conferred by the Foreign 
Jurisdiction and Extradition Act. 1879. Justices 
of the Peace for the State of Mysore are also 
Justices of the Peace for Bangalore, and both the 
Civil and Sessions Judge and the District Magis- 
trate of Bangalore being such Justices of the 
Peace, are, by virtue of s 6 of the said Act, 
subordinate to the High Court at Madras. The 
High Couit therefore has jurisdiction to older 
the transfer of a criminal case |jom the Court 
of the District Magistiate of the 'Civil aud Mili- 
tary station of Bangalore to the Court of a Presi- 
dency Magistrate at Madias. In re Hayes. 

[I. L. R. 12 Mad. 39 

(3) HIGH COURT, N.-W. P.-CIYIL. 

3. — Stat, 24 and 25 Vie,, c, 67, s. 22—Lcgis* 
lathe power of the Goiernor^ General m Council 
— Act XVll of [Jhansi and Morar Act)— 

Indian territories now under the dominion of Her 
Ifajestif ^ — Said territories ” — 28 and 29 Vic,, 
s, VJ^preaniblc — 32 and 33 Vie,, c. 98, s 1 — Con- 
struction of Statutes ] Act XYII of 1886 (Jhansi 
and Morar Act) is not ultra vires of the Governor- 
General in Council ; and the town and fort of 
Jhansi are subject to the jurisdiction of the High 
Court for the N -W. P. Provinces in the same 
manner as the rest of the Jhansi district. The 
Governor-General in Council has power to make 
laws and regulations binding on all persons within 
the Indian teriitories under the dominion of Her 
Majesty, no matter when such territories were 
acquired His legislative powers are nob limited 
to those territoijes which at the date when the 
Indian Councils Act (24 and 25 Vie., c. 67) re- 
ceived the Royal assent (i.e , the Isb August 1861) 
were under the dominion of Her Majesty. In 
the preamble to the 28 and 29 Yio., o. 17, and 
in s. 1 of the 32 and 33 Yic., c, 98, Parliament 
has placed this construction upon s. 22 of the 
Indian Councils Act. Even if that construction was 
erroneous, it has been so declared by Parliament 
as^ to make its adoption obligatory. Though a 
mistaken opinion of the Legislature concerning 
the law does not make the law, yet it may foe so 
declared as to operate in future. The Postmaste?*- 
General of the United States v. Early, Curtis 
Rep., U. S. , p. 86, referred to. It must be presumed 
that the laws and regulations of the Governor- 
General in Council are known to Parliament. 
Empress v. JBufah, I, L. R. 3 Calc 143, and I, L. R. 
4 Calc. 183, referred to* Abdulla u. Mohan Gir. 

[ 1 . Ii, R. n All. 490 
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HINDU LAW— j 

See Landlobd akd Tenant— Compel- I 
SATION FOR Improvements, &c., ! 

ON LAND. I 

[L L. 10 Mad. 112 j 
See Vendor and^ Purchaser-Notice, j 
[I. L. 12 Honi. 83 | 

See Vendor and Purchases— Pur- j 
CHASE OF Mortgaged Peoperty. > 

LI. L. B, 12 Bom. S3 j 


Sources of Ehidu laio,'} Tlie sources of Hindu ' 
law described and their comparative authority I 
discussed. The various schools of Hindu law, j 
and their divisions and subdivisions, enumerated ; 
and classified. Ganga Sahai v. Lekhraj Singh. | 

[I. L. K, 9 All. 253 j 
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HINDU LAW-ADOPTION. Col. i 


1. Authorities on law of adoption ... 

2. Bequisites for adoption — 

(fz) Authority 
(&) Ceremonies 

3. Who may adopt 

4. Who may be adopted ... 

5. Second simultaneous and condition- 

al adoptions 
6 Effect of adoption 

7. Evidence of adoption ... 

8, Doctiine of factum zalet as regards 

adoption .. 
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See Cases under Hindu Law— Custom 
—Adoption. 


See Hindu Law — Will — Construction 
OF Will— Special Oases of Con- 
struction-Adoption. 

[I. L. B. 12 Bom 185, 202 

See Hindu Law— Will— Construction 
op Wills— Special Cases op 
Construction— Direction Oper- 
ating AS Gift. 

[IT. H. 16 I. A. 166 
[I. Ii. B. 17 Calc. 122 

See Injunction — Special Cases— 
Breach op Agreement. 

[I. L. B. 13 Bom. 66 


(1) AUTHORITIES ON LAW OF ADOPTION. 

1.-- Authorities on Sitidu Law — BattaM J/e- 
mansa — Kaliha-j^ihranaJl In dealing with ques- 
tions of the Hindu law of adoption, it is unsafe to 
resort to analogical arguments derived from the 
arrogatw or the adoptio of the Roman civil law, 
and where it is necessary to recur to first princi- 
ples, they should be sought for in the approved 
authorities of the Hindu law itself, and not in 
foreign systems of law. Ihe Collector of Masult- 
patm& V. Cavaly Yencata Narraimjyah^ 8 Moore’s 


HINDU LAW— ADOPTION-tf^^;^^^>^^/^^. 

(1) AUTHORITIES ON LAW OF ADOPTION - 

concluded. 

LA. 524 : Blujali Ram Sinr/hY.Rhyah Cgur Singh 
13 Moore’s I.A. 373, and liamalalislm i Animal v. 
Snanantlia Pernmal Sefkuraijar^l^lslmzCs^l. k 
570, referred to. dictum otthQ Lords of the 
Privy Council in The Collector of Madura v. Mootoo 
Ramalinga Satlivpathy. 12 Mooie’s I. A. 397, that 
the duty of Euiopean Judges administering the 
Hindu law, is not so much to inquiie whether a 
disputed doctrine is deducible iiom the earliest 
author ities, as to ascertain whether it has been 
received by the paiticular school governing the 
district concerned, and has theie been sanctioned 
by usage, does not piohibit the Couit from con- 
sideiing the question of fact whethei a particular 
passage of the Kalika-purana upon w'hich an 
argument in the Dattaka Alimansa is based is 
authentic, by reference to other authoiitative works 
of Hindu law. In that case no inflexible rule 
was laid down assigning supreme and infallible 
authority to the Dattaka Mim ansa in questions 
connected with the law of adoption as tollowed 
by the Benares school of Hindu law. The 
authenticity of the text of the Kalika-puiana, 
which lays down that a child must not be adopted 
whose age exceeds five years, is extremely doubt- 
ful The interpretation given to that text in the 
Dattaka Blimansa was not necessarily intended to 
be universally applicable, and admits of a con- 
struction which would confine the application 
of the text to Brahmans intended foi the priest- 
hood ; and various other equally plausible in- 
terpretations have been adopted by other 
authorities. This being so, it would be unsafe to 
act upon the texc in question and upon the inter- 
pretation placed upon it in the Dattaka Miman&a 
BO as to set aside an adoption which took place 
many yeais ago, which had ever since been re- 
cognized as valid, and under which the adoptee 
had ever since been in possession of his adoptive 
fathei’s estate, upon the single ground that at the 
time of the adoption, the adopted son was more 
than five years of age. Accoiding to the Kalika- 
purana as interpreted by the Dattaka Mimansa 
of Nanda Pandita, an adoption in the Dattaka 
form IS wholly null and void if made after the 
adoptee has completed the fifth year of his age. It 
is a mistake to hold that, according to the Dattaka 
Mimansa, so long as an adoption takes place 
while the adoptee is under six years of age, it is 
valid. The mistake arises from supposing that 
t\iQY?ox6. panclivarskiya used in paragraphs 
48 and 53 of the Dattaka Blimansa necessarily 
indicates that the person referred to has passed 
the fifth anniversary of his birth It indicates, 
on the contrary, that he is in his fifth year. 
Thakoor Oomi'ao Singh v. Tliakoormiec Mehtal) 
Koonwer. 1 N. W. 103®, dissented from, Ganga 
Sahai %\ Leeheaj Singh. 

[I. L. B. 9 All 253 
(2) REQUISITES FOR ADOPTION. 

(a) Authority. 

2.-^EvideHce of autlioritg to adopt ] Whether 
an elder widow who had purported to adopt a son 
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HINDU LAW— ADOPTION-e(7n^i?i«^/2. 

(2) EEQUISITES FOR ADOPTION— 

{a) AVTUomUY-^eonehided, 

to her deceased husband under his authority had 
received such authority orally or by will, was 
disputed by a junior widow, the Courts below 
differing as to the question of fact Upon the 
evidence, the finding of the Subordinate Judge 
that no such authority had been given, was main- 
tained. Ammi Devi v. Vikrama Devu. 

[L L. R. 11 Mad 486 
[L. R. 15 I A. 176 

(Jj) Ceremonies. 

3. — Validity of adojythm without ceremonies 
among Bnilminh ] Whether an adoption is 

valid among Brahmans without the performance 
of the essential religious ceremonjes. Ravji 
VlNAYAKRAV JAGGANNATH SHANKARSETT V. 

Lakshmibai. 

(I. L. R. 11 Bom. 381 

4 — Vgjanayanayccremony of — Sceondhirfli — Age 
of adojitee.'] As understood in the Hindu law, adop- 
tion IS itself a “ second biith ” pioceeding upon 
the fiction of law that the adoptee is “ bom 
again ” into the adoptive family. The existence 
of male issue being favoured mainly for the sake 
of the parent’s beatitude in the futuie life, adop- 
tion is a saci ament justified under certain condi- 
tions when the natural male offspring is wanting. 
It is effected by a substantial adherence to cere- 
monies, but principally by the acts of giving and 
taking. Having taken place, its effect is the 
ajBaiiation of the adoptee as if he had been be- 
gotten by his adoptive father, thus removing him 
from his natural into his adoptive family. In 
this manner, he is born again ” into the adop- 
tive family by the rites of initiation. According 
to Manu, in the case of the three “ twice-born ” 
classes, the turning point of the “ second birth,” 
which means purification from the sin inherent 
in human nature, is represented by the ceremony 
of ujyanaymui or investiture of the sacred thread 
hallowed by the gayatri^ and until the perform- 
ance of this ceremony the person concerned, 
though born of twice-born parents, remains on 
the same level as a Sudra. The ceremony is, 
moreover, the beginning of his education in the 
duties of his tribe, as prescribed by Manu. 
According to the Hindu law, as observed by the 
Benares school, the ceremony of njianayana^ re- 
presenting as it does the second birth of a boy and 
the beginning of his education in the duties of 
his tribe, is also the ultimate limit of time when 
a valid adoption in the Baitaha form can take 
place Adoption in that form implies that the 
second birth has taken place in the adoptive 
family ; and it cannot be effected after the boy’s 
place in Ms natural family has become irrevoc- 
ably fixed by the nxiamyana representing his 
second birth therein. The age of the boy is 
material only as determining the term at which 
the n^mayam may be performed. Kerutmrmn 


HINDU LAW-ADOPTION-tfo;^i'mw^>^^, 

(2) REQUISITES FOR ADOPTION-^?(7?w^^«. 

( ?;) Oe REM ONI ES — 6* 0 ne I u ded. 

V JBhoohumesree^ 1 Bel. Rep. IQl, Rixd Bamhishore 
Aelmrj Chowdree v. Blwohunmoyee Behea Cliow^ 
dram] S.D A. Beng 1859, 229, referred to. Bliarmo 
Bagn v. Bam Krishna jOlimnaj I, I. L E 10 Bom. 
80, dissented from. Gang A Sahai r. Lekeaj 
Singh. 

fl. L. R. 9 All. 253 

5 . — Adoption among Bralimans-^Batta, Ilomam, 
lohcn it may he dispensed loUh.'] The ceremony 
of Datta Horn am is not essential to a valid adop- 
tion among Brahmans in Southern India, when 
the adoptive father and son belong to the same 
gotra. Singamma v. Itamannja Charlu, 4 Mad, 
166, approved and followed. Shoshbiath Ghose v, 
Krishiuuiinden Basi, I. L. R. 6 Calc. 381, consi- 
dered. Govindayyar Doeasami. 

fl. R 11 Mad. 5 
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d.Smdii widow— Consent of lundred — Valid- 
ity of adopfnm.'l -Whether the ruling in 

The Collector of Hiadima v, Mootoo Bainalinga 
Sathupatliy, 12 Moore’s I. A. 397, applies to cases 
governed by the Mitakshara law in Northern 
India, and whether an adoption made by a widow 
after the death of the husband without his express 
consent, but with the consent of his near kindred 
is valid, or whether the recognition of the adopt- 
ed son by the next i eversion er would likewise 
render the adoption valid. Lala Parbhu Lal 
Mylne, 

[I.L. R. 14 Calc. 401 

^.— Wldoio adopting to her deceased husband 
with consent of saplndas — Effect of estate haring 
already rested in the widow of a sonA A son’s 
widow having obtained her widow’s estate in the 
property inherited by her deceased husband from 
his father, the widow of that father cannot adopt 
a son to the latter, whether she acts under 
authority from h^* husband or as widow with the 
assent of saplndas. That the power of the 
father’s widow to adopt a son to him is bioughtto 
an end upon the vesting of the estate in the son’s 
widow was decided in Bhoohnn Moyee Bella y 
B am Ki shore Acharj Ghoiodhriji 10 Moore’s I. A, 
179, and Padmahimarl Bell v. Court of Wards^ 
I. L.R. 8 Calc. 302 ; L. R, 8 I A. 229. ThayaMMAL 
r. Venkatarama. 

[I. L. R. 10 Mad. 205 

8 . — Untonsured loldow — Validity of adoption — 
Conflicting opinions of Shastras as to rahdity (f 
adoption.] In a suit to uphold the validity of 
au adoption made by the defendant of the plaintiff, 
the defendant admitted that she had performed 
certain ceremonies which she intended to be an 
adoption of the plaintiff as son of F; bnt she 
alleged that at the time of the said adoption she 
had not, nor had she since, undergone tonsure j and 
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that accordingtotlie custom of the Daivadnya com- 
munity, to which she and the plain tiS belonged, 
a widow could not adopt nntii her head had 
undergone tonsure. She also stated that the 
majority of her caste had ^declared the said adop- 
tion to he invalid, and she* submitted the question 
as to its validity to the Court • Held that the 
adoption of the plaintiff was a valid adoption. 
From the evidence it appeared that the requisite 
religious ceremonies had been performed. Before 
the defendant took pait in them. Sha,<,tris were 
consulted as to whether the defendant while 
unconsured could properly do so, and on making 
certain expiatory gifts she was pronounced com- 
petent. Under such circumstances the Court could 
not hold her to be incompetent. Even if other 
SJiastrh were of a different opinion, a Civil Court 
could not decide between conflicting opinions 
upon such a question of ecclesiastical etiquette. 
If an adoption be performed with all requisite 
rites, with the Assistance of priests, and in accord- 
ance with the opinions of Ska\tru, the Court wull 
uphold it, even against the opinions of other Shas- 
expressing or entertaining contrary views. 
Ravji Vinayakeav Juggannath Shank aeett 

r. LAKSHIiTIBAI. 

[I. L. K. 11 Bom. 381 

9. — Adojytioih during wife's pregnancy — Po'ithu- 
ouous soiif rights of, in famdy xii'operty — Will Innit- 
ing legal share of mch son.l The adoption of a 
son by a childless Hindu is valid, although at 
the time of adoption his wife is pregnant. The 
possibility that a son may afterwards be born to 
him, does not invalidate the adoption. A posthu- 
mous son takes the family property by right of 
survivorship, on the principle of relation back 
to the time of the father’s death which applies 
in the analogous case of inheritance and partition, 
and the rights of such a son stand on the same 
footing as those of a son in esse at the time of the 
father’s death. A father, therefore, can no more 
interfere by his will with the right of a posthu- 
mous son to his share of the family property as 
fixed by law, than with the righ* of a son in esse 
at the time of his death. An adopted son stands 
in the position of a natural son, subject to having 
his share reduced to one-fourth in the event of a 
natural son being subsequently born. M died, 
leaving Mm surviving his widow, who was then 
pregnant, and the defendant whom he had adopted 
a few days before his death. By his will, i? direct- 
ed that, in the event of a son being bom to Mm 
after his death, his property should be divided 
equally between such son and the defendant, but 
otherwise all his property was to go to the defend- 
ant, Shortly after H/s death a son (the plain- 
tiff) was born. The present suit was brought by 
the guaidian of the plaintiff to recover the family 
property from the defendant. It was contended 
that the adoption of the defendant was invalid, 
having taken place during the pregnancy of the 
plaintiff’s mother, and that Hs will, in so far 
as it was in prejudice of the plaintifi’s right 
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as a son, was also invalid • Held, that the adop- 
tion of the defeudanti by M was valid, notwith- 
standing that M's wife was pregnant at the time 
of the adoption : Held, also, that M^s will was in- 
operative in so far as it i educed the plaintiff’s 
share to a moiety of the property. On the birth 
of the plaintiff the defendant, as the adopted son, 
became by Hindu law entitled only to one-fourth, 
the plaintiff, as the natural son taking the other 
three-fourths. Hanmant Ramchandea r Bhi- 

MACHARYA, 

[I. L. R. 12 Bom. 105 

10. — Adoption hy an unviarried man ] Adoption 
by an unmairied man is not invalid, CloPAL 
ANANT V. NARAYAN GtANESH. 

fl. L. R. 12 Bom. 329 

11. -^Adoption ly younger widow without consent 
of cider widow 'invalid although child selected by 
both loi down— Rights of adojiffon of iddeifwtdom--^ 
Right on selection An adoption by a "younger 
widow -without the consent of the eldest widow, 
of a boy who has previously been selected by all 
the widows for adoption, cannot be supported 
against the wish of the eldest widow. A younger 
widow cannot adopt without the consent of the 
elder : Held, that the right of the elder widow 
was not merely a right of selection. Adoption 
of course implies selection of the child, but there 
is not complete adoption until the mutual acts 
of giving and receiving the child are accomplished, 
and until they take place there is necessarily a 
locus penitent im for the elder widow of which she 
may avail herself, although contrary to the wishes 
of the other widows, by changing her mind and 
selecting another child. To hold that any one of 
the junior widows might perform the formal act 
of adoption of the selected child whenever it 
pleased her, would be tantamount to enabling 
her to force the hand of the elder widow, and 
compel her to complete the adoption which, at 
the most, was only in fieri. 3 died in 18G5 with- 
out a son, leaving three widows, rir., X, .4 and 
C, of whom L was the eldest and C the youngest. 
The plaintiff was unanimously selected by the 
three widows for adoption after the death of their 
husband. The unanimity continued do-^vn to May 
1866 ; but on the 30th June 1866, X declared 
that if the plaintiff -^veie adopted by C she would 
not consent to it. On the 1st July 1866. C adopt- 
ed the plaintiff without the consent of X. On the 
12th August 1869, X adopted the defendant. On 
the 10th August 1881, the plaintiff filed this suit 
against the defendant, alleging himself to be B's 
adopted son and as such claiming possession of 

property. He did not deny of the 

defendant’s alleged adoption on the 12th August 
1869, which constituted (the plaintiff alleged) his 
cause of action. The defendant contended that 
he himself was the adopted son of B, having 
been adopted by X, the senior widow. He insisted 
that the plaintiff’s adoption was invalid, having 
been carried out without the consent of X, the 
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senior widow. He further contended that the 
plaintiff’s claim to the property was barred by 
limitation, it having been in possession of himself 
(the defendant) and L for more than twelve years 
before this suit was filed Held, that the plain- 
tiff was not the rightfully adopted son of B, and 
therefore was not entitled to the property in 
dispute. His adoption by 6, the younger widow, 
without the consent of X, the senior widow, was 
invalid. Padajirav v. Eamrav. 

[I. L. R. 13 Bom. 160 

(4:) WHO MAY BE ADOPTED. 

12 . — Gotraja relationsJiq) — Limit of age luithin 
wli'ielh i^GTSon may he adopted, ''\ In a suit to obtain a 
declaiation that alleged adoption was null and 
void, the plaintiff based his own title upon an 
alleged adoption of himself. He was related to his 
alleged adoptive father as fathei’s father’s brothei’s 
son’s son’s son’s son. It was contended on behalf 
of the defendant, who was i elated to the plaintiff’s 
adoptive father as brother’s son’s son, that the 
plaintiff’s lelationship was too remote to admit 
of his being validly adopted in piefeience to the 
defendant and other near relatives : Held that 
the plaintiff, by leason of his natural relation- 
ship towards his adoptive father, belonged to 
the same gotra as the latter, and although such 
relationsliip compaied with that of the defen- 
dant was remote, that ciicumstance could not 
'ipm facto vitiate his adoption. Bhyali Ram 
Simgli V. Bhjali Ug'nr Singh. 13 Moore’s I A. 373, 
and Tima JDeyi v. G oho ola mind Las Mahapatra, 
Xj. E. 51. a. 40, refeired to. According to the 
Hindu law, as observed by the Benares 
school, the ceremony of ujpanayajia, represent- 
ing as it does the second birth of a boy and 
the beginning of his education in the duties 
of his tiibe, is also the ultimate limit of time 
when a valid adoption in the Dattaka form can 
take place. Adoption in that form implies that 
the second birth has taken place in the adoptive 
family; and it cannot be effected after the boy’s 
place in his natural family has become irievoca- 
bly fixed by the iipanaijana representing his 
second birth therein. The age of the boy is 
material only as determining the term at which 
the upanayana may be performed. Remtnarain 
V. Bhoohmesree, 1 Sel. Kep. 161, and Ramhishore 
Acharj Chowdree v. Bhoohiuimoyee Lelea 
Chowdrai% S D, A. Beng. 1869, 229, referred 
to. Lharma Lagib v. Ram Knslina CMmnagi^ 
I. L. E. 10 Bom, 80, dissented from Accoid- 
ing to the Kalika-purana as interpreted by 
the Dattaka Mimansa of Hand Paudita, an 
adoption in the Dattaka form is wholly null and 
void if made after the adopted has completed the 
fifth year of his age. It is a mistake to hold that, 
according to the Dattaka Mimansa, so long as 
an adoption takes place, while the adoptee is 
under six years of age, it is valid. The mistake 
arises from supposing that the word panchvar- 
shiya^ used in paragraphs 48 and 63 of the 
Dattaka Mimansa necessarily indicates that the 
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person referred to has passed the fifth anniver- 
sary of his birth. It indicates on the contrary that 
he IS in his fifth year. Tliahoor Oomrao Singh v. 
Tliahooranee Mehtah Koomoer, 1 N. W. lOSiSs dis- 
sented from. The authenticity of the text of the 
Kalika-puiana, which Ifiys down that a child must 
not be adopted whose age exceeds five yeais, is 
extiemely doubtful. The interpretation given 
to that text in the Dattaka Mimansa was not 
necessaiily intended to be universally appli- 
cable, and admits of a construction which would 
confine the application of the text to Biah- 
mans intended for the priesthood ; and various 
other equally plausible interpretations have been 
adopted by other authorities. This being so, it 
would be unsafe to act upon the text in question 
and upon the interpretation placed upon it in the 
Dattaka Mimansa, so as to set aside an adoption 
which took place many years ago, which had 
ever since been recognized as valid, and under 
which the adoptee had ever sin«f3 been in pos- 
session of his adoptive fathei’s estate, upon the 
single ground that at the time of the adoption 
the adopted son was more than five years of age 
In such a case, the onus of proof is upon the 
person who alleges this adoption to be invalid. 
Haimnn Chill Sing v. Koomer Gunsheam Sing, 
6 W. E. P. 0. 60, referred to. In a case where 
the validity of an adoption was in dispute and 
the parties to the suit weie Ohhatiiyas : Held, 
that even if it had been established that five years 
was the iigid and inflexible limit of age for the 
validity of all adoptions among the ^‘twice- 
born ’’ classes, so as to be applicable even to 
Ohhatiiyas, in the ciicumstances of the case,^ it 
would he necessary to have a full investigation 
of the question whether, among the clan of the 
Chhatnyas to which the parties belonged, any 
such rigid rule prevailed, Ganga Sahai r. 
Lekhraj Singh, 

[I, L. R. 9 All. 253 

13.— Only son given in adoption hj loidow.’] A 
widow is competent to give in adoption whenever 
the husband is legally competent to give and 
when there is no express prohibition from him. 
Thiee principles appear to regulate the power to 
give in adoption — (1) the son is the joint 
property of the father and the mother for the 
purposes of a gift in adoption ; (2) when there is a 
competition between the father and the mother, 
the former has the predominant inteiest, ora 
potential voice ; and (3) after the father’s death 
the pioperty survives to the mother. The adop- 
tion of an only son is not invalid. China Gmmdan 
v. Kumar a Gamidan, 1 Mad. 64, followed. Naeat- 
ANASAMI V, KxJPFUSAMI. 

[I. L. R. 11 Mad. 43 

1^,— Widoio adopting son whose mother her 
hishand could not have legally married ] It is a 
general rule of Hindu law that there can be no 
valid adoption unless a legal marriage is possible 
between the person for whom the adoption is 
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made, and the mother of the boy, who is adopted, 
in her maiden state. Mikakshi Bamanada 

£1, L, R. 11 Mad 49 

IQ, -- Adoption hy JSaiMn or dancing girl — 
Custom of adoption of moi^e than one daughter 
at a time — Rights of adopted daughter,'\ A, a 
Naikin, or dancing girl, in South Canara, affilia- 
ted prior to 1849 thiee girls and a boy. These 
four persons lived together as a joint family till 
1849, when a partition of their 3oint property 
was decreed between them in equal shaies. T, one 
of the girls, died in 1880, leaving certain property. 
T^claimingtobe the sister by adoption of Ysued to 
recover Ts estate from A/, Ts uterine brother : 
Held, (1) that an adoption of a daughter by a 
Naikin or dancing gill can be recognized by the 
Civil Courts and does confer rights on the girl 
adopted — Mathura Nailan v. Hsu Nailan (I L. B ) 

4 Bom. 545) diwented from ; (2) that there being 
no warrant for a plurality of adoptions in the 
analogies of Hindu law, and no special custom 
having been proved T' could not claim Ts estate. 
Venku i\ Mahalinga. 

[I. L. R. 11 Mad, 393 

10 — Oiily son— ‘Question as to validity of adop- 
The Courts below differed as to whether 
the adoption, if authorised, was validly effected, 
the boy adopted having been the only son of his 
natural father. Whether this is a disqualifi- 
cation invalidating an adoption, is a question 
that has not come before Her Majesty in Council 
for decision. Ammi Devi %\ Yikeama Dbtu. 

[I. L, R. 11 Mad. 486 
[L. R 15 I. A. 176 

I 

17. — Adoption of a daughter— ‘Validity of sueh I 
adoption ] The adoption of a daughter by a Biah- * 
min is invalid under the Hindu law. Gakgabai 1 

V , Anakt. { 

[I. L. R. 13 Bom. 690 

18. — SisteVs son.l The adoption of a sister’s 
son is invalid. Sukbae i\ Parbati. 

[L. R 16 I A 186 
[I. L. R. 12 All. 51 

(6) SECOND, SIMULTANEOUS AND CON- 
DITIONAL ADOPTIONS. 

Conditional Adoption — Adoption under 
agreement — Validity of adoption $y untonsured 
loiiow— Agreement at time of adoption effacing 
rights of adopted son.J The defendant’s hus- 
band, F, died intestate in 1873, leaving his 
widow, (i the defendant), and a son, JB, him sur- 
viving. A posthumous son, B, was subsequently 
born to him, who died an infant aged four 
months, R died in July 1877, aged seven years. 
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The plaintiff alleged that on the 18th April 1878, 
the defendant adopted him as the heir of her 
husband, F, and on the same date made an 
agreement with his (the plaintiff’s) natural father, 
whereby he w'as deprived of the immediate rights 
in the estate of the said F, to which he became 
entitled by reason of his adoption, The agree- 
ment was in the following terms Memoran- 
dum of agreement made this 18th day of Apiil 
in the Chiistian year 1878 between C of Bom- 
bay, Hindu inhabitant, of the one part, and X, 
widow ofc V, also of Bombay, Hindu inhabitant, 
of the other part. ^Vhereas the said V died 
intestate at Bombay on or about the 5th day 
of October 1873, leaving him surviving the said 
X, as his only widow, a son named X, who was 
born during his lifetime, and another son. named 
X, who was born after his death, as his only 
heirs and legal representatives him suiviving. 
And whereas the said R died while he was an 
infant, and the said B died at the age of seven, 
leaving the said X, his mother, as his only heir 
and legal repiesentative him surviving ; and 
whereas the said X is desirous of adopting 
a son as heir to her said husband, and has 
requested the said Cr to allow her to adopt one 
of his sons, named S. who has now attained the 
age of eleven yeais, on the terms and conditions 
hereinafter mentioned, which the said 6r has 
agreed to do. Now these presents witness that, 
in pursuance of the said agreement and in con- 
sideration of the piemises, the said C has agieed 
to give, and the said X has agreed to accept, in 
adoption the said ;S on the express terms and 
conditions following, that is to say:— 1. That 
the said X shall have during her lifetime 
both before and after the said 8 has attained his 
majority, absolute power and control over the 
whole of the immoveable and moveable property, 
estate and effects so inherited by her as the heir 
and surviving legal peisonal representative of 
X, as aforesaid, and shall be at liberty to deal 
with and manage the same according to her own 
absolute discretion, as she may, in the exercise 
of such disci etion, deem most advantageous to 
the estate. 2. The said X shall and will 
during her life provide the said S with lodg- 
ing, food, clothes, medical attendance, and all 
other necessaries, and will gen ei ally maintain 
and educate him at her own expense in a manner 
suitable to the position of his family, and will 
get him married and perform the usual cere- 
monies on his marriage at her own expense as 
aforesaid in a manner suitable to the position 
and respectability of the said family. 3. That 
after the death of the said X, the said Nhis 
heirs, and legal representatives will be entitled 
to inherit for his and their own absolute use 
and benefit all the moveable and immoveable 
property, estate, and effects of which the said 
X shall be possessed at the time of her death, 
4. That the terms and conditions specified 
and contained in els. I and 2 and 3 of this 
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agreemeat sLall Lave full effect and be con- 
sidered as valid and operative in every les- 
pect, any provision of law or the Hindu Shas- 
tnu to the contrary notwithstanding.” The 
plaintiff alleged that since hehad attained majority 
he had always repudiated the validity of the 
agreement as affecting his rights in any way. The 
plaintiff also alleged that on the JDassara day of 
1883 the defendant assembled her friends and 
relatives, and in view of the approaching 
majority of the plaintiff, which he attained on 
the 14th December 1883, announced her inten- 
tion of making over to him all the estate of her 
deceased husband V; and that she thereupon 
renounced and waived all the benefits which she 
had tried to retain for herself by the agreement 
of the 18th April 1878, and expressed her inten- 
tion to devote herself to a religious life. The 
plaintiff complained that recently the defendant 
had begun to interfere in the management of 
the estate, and that she had alleged that the 
plaintiff’s adoption was invalid, on the ground 
that her (the defendant’s) head had not been 
shaved at the time of the adoption, and had 
threatened that she would proceed to adopt a son 
and ruin the plaintiff. He prayed for a declara- 
tion that he was the validly adopted son of, and 
entitled to the property which formerly belonged 
to, Vi and that the defendant was only entitled 
to maintenance ; that the agreement of the 18th 
April 1878 was invalid; or, in any event, that 
the defendant had given to the plaintiff all rights 
to which she might have been entitled under 
the said agreement, ko. The defendant admitted 
that she had performed certain ceremonies which 
she intended to be an adoption of the plaintiff as 
son of V; but she alleged that at the time of the 
said adoption she had not, nor had she since, 
undergone tonsure ; and that, according to the 
custom of the Daivadnya community, to which 
she and the plaintiff belonged, a widow could 
not adopt until her head had undergone tonsure. 
She also stated that the majority of her caste 
had declared the said adoption to be invalid, and 
she submitted the question, as to its validity, to 
the Court. With regard to the agreement of the 
11th April 1878, she contended that if the adop- 
tion was valid, the plaintiff was bound by the 
terms and conditions contained therein, as she 
would not, except upon those terms and condi- 
tions, have adopted him. She further contended 
that on the death of her husband, F, his sons, J5 
and became entitled to his estate, and that 
upon the death of B, who was the survivor of the 
said two sons, she succeeded to the estate as heir- 
ess to JS : Eeld, that the adoption of the plaintiff 
was a valid adoption. From the evidence it ap- 
peared that the requisite religious ceremonies had 
been performed. Before the defendant took part 
in iiem, Slimtris were consulted as to whether the 
defendant while untonsured could properly do so, 
and on making certain expiatory gifts she was 
pronounced competent. U nder such circumstance 
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the Court could not hold her to be incompetent. 
Even if other Shantcis were of a different opinion, 
a Civil Court could not decide between conflicting 
opinions upon such a question of ecclesiastical 
etiquette. If an adoption be performed with all 
lequisite rites, with the assistance of priests, and 
in accordance with the opinions of Shastris, the 
Couit will uphold it, even against the opinions of 
other Shastns expressing or entertaining contrary 
views . Held, that the effect of the agreement of 
the 18th Apiil 1878, was to give the defendant the 
beneficial ownership of the estate for her life, 
with the largest possible discretionary powers of 
management, subject to the duty of maintaining 
and educating the plaintiff : Held, also, following 
Chitlio V. JmaJu, 11 Bom. 199, that the agreement 
was valid and binding on the plaintiff, and that 
the defendant had not waived the benefits to which 
she was entitled under its provisions. Ravji 
ViNAYAKRAV JAGGANKATH BBW^NKARSETT v. 

Laicshmibai. 

[I. L. B. 11 Bom. 381 

20. — Conditional ad,oj}tion — Inmlid agi^eement 
relating to estate of adoi)ted son.] A talululai' by 
his will authorized his senior widow to select and 
adopt a minor male child of his family to be the 
owner of the entire riasat. This power having 
been exercised, the adoption was questioned on the 
ground that the widow had agieed, with the 
natuial father of the adopted son, that she should 
retain the whole estate during her life . Held, 
that this had not lendeied the adoption condi- 
tional, and that it did not affect the rights of the 
adopted son. Even if it had amounted to a con- 
dition, the analogy, such as it was, presented by 
the equities relating to powers of appointment 
under English law, suggested that the condition 
itself would have been void without invalidating 
the adoption. Bhaiya Rabid at Sixgh <o. Indar 
Kukwar 

[I. h. B. 16 Calc. 556 
, [L. B. 16 I. A. 53 

21. — Will of a Hindu infa'eor of his itnfe made 
on his taldng a son 'in adojytion'— Adoption made 
on theiinderstanduiq that the dUpositions of the lotU 
he observed.] A Hindu, on taking a son in adop- 
tion, executed a “ settlement as to what should be 
done by my adopted son and my wife after my 
lifetime,” providing that on an event, which hap- 
pened, the wife should enjoy certain land for life 
in lieu of maintenance. In a suit by the widow 
ot the executant against the adoptive son for pos- 
session of the land : Held, that the instrument 
was a will. On its appearing that the defendant’s 
natural father, when he gave him in adoption, 
tacitly submitted to the arrangement contained 
in it : Held, that the adoptive son was bound by 
its provisions. Lakshmi r. Stjbramanya, 

[I. L, B. 12 M^d. 490 
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22. — Divesting of estate tahenhy loiiom^ The 
defendant’s husband, F, died intestate in 1873, 
leaving his widow (the defendant), and a son B, 
him sTirviving. A posthumous son, B, was subse- 
quently born to him, who died an infant aged 
four months. B died in J^ily. 1877, aged seven 
years. The defendant subsequently on 18th April 
1878, adopted the plaintiff : JSeld^ following 
Jamnahai v, Baicliaiul^ I L, R. 7 Bom 225, that 
the defendants by adopting the plaintiff divested 
herself of the estate of F, to which she had suc- 
ceeded on the death of B, and that the plaintiff 
upon his adoption became entitled to the property. 
Rayji Vinayakeay Jaggannath Shankassett 
r. Lakshmibai. 

[I. L. H 11 Bom. 381 

23. — Mesne profts-^Deeree made against a 
loidoio representing estate^ enforced against a minor 
adopted son^ through the widow as Ins giiardatn — 
Devolution of lukhihtg, along loith estate^ upon the 
minor, without his having' been made formally a 
party to the decree — Eis similar liahiUty in a suit 
for mesne prof ts\J A minor, who had been adopt- 
ed by a widow as a son to her deceased husband, 
was not made a party to an appeal, which she 
preferred after the adoption, from a decree made 
against her when she represented the estate : 
Beld, that, as liability under the decree made 
when the widow fully represented the estate 
devolved upon the minor on his adoption, the 
widow’s estate being also thereupon divested, it 
would be right for her to continue to defend, but 
only as guardian of the minor. Also, that it hav- 
ing been for the minor’s benefit that the widow, 
as guardian, should appeal from a decree, which 
had already diminished his estate, the minor was 
bound by the adverse decree of the Appellate 
Court, although he had not been made formally 
a party thereto. The principle of the decision in 
Dhurm Dass Pandey v. Shamasondery Debia, 
3 Moore’s I. A., 229, referred to, and applied in this 
case • Held, also, that the minor, by his adoptive 
mother as his guardian, was liable in a suit for 
mesne profits, brought after the decree upon title ; 
it being made clear that the suit lor mesne profits 
was substantially brought against the minor. Sin*- 
reshehunder Wum Chowdhry Y.Jugutehunder Deb, 
I h R. 14 Calc. 204, approved, Haei Saean 
Moitra 0, Bhubaiseswei Debi. 

[I. L. B. 16 Calc. 40 
[Ii. B, 15 I. A. 195 

(7) EVIDENCE OF ADOPTION. 

24:,--Paetum of adoption — Onus probandi — 
Custom among Chatriyasf\ —The ruling of the Privy 
Council in Shosinath Ohose y. Krishna Soondari 
Dasi, L. R. 7 I. A. 250, has no application to a 
case in which there is ample evidence, both oral 
and documentary, to prove of^ adoption. 

Where it was sought to set aside an adoption which 
took place many years ago, which had ever since 
been recognized as valid and under which the 
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adoptee had ever since been in possession of his 
adoptive father’s estate, on the single ground that 
at the time of the adoption the adopted son was 
more that five years of age, it was held that the 
onus of proof was upon the person who alleges 
’ the adoption to be invalid. Hatmun Ghull Singh 
I V. Koomer Gunsheam Swigli, 5 W. R. P G. 69, re- 
I ferred to. In a case where the validity of an 
I adoption was in dispute, and the paities to the 
suit were Shatriyas, — held that even if it 
had been established that five years was the 
rigid and inflexible limit of age for the validity 
of all adoptions among the twice-born ” classes, 
so as to be applicable even to Shatriyas, in the 
circumstances of the case it wonld be necessary 
to have a full investigation of the question 
whether, among the clau of the Shatriyas to 
which the parties belonged, any such rigid rule 
prevailed. Ganga Sahai r. Lekheaj Singh 

I [I.L.B* 9 All. 253 

I 25 — Xamhndris — Marupmahkatayaw law — 
i Adoption of an adult male-^Ponn of ad opt ion f \ — 

1 In a suit the parties to which were Nambudri Biah- 
i mans following the Marumakkatayam law, the 
! plaintiff sued as the adoptive son of the last 
I member of an otherwise extinct mana for a 
j declaration of his title to certain lands as the 
I sole uralen of a devasom. The plaintiff was an 
I adnlt at the time of his adoption and no female 
was adopted at the same time with the plaintiff : 
Held, on the evidence that the plaintiff was enti- 
tled to succeed The form and evidence of adop- 
tion considered. Sabeamanyan r, Paramas- 

WABAN. 

[I. L. B. 11 Mad. 116 

26. — Eotdenoe of authority to adopt J ] — Whether 
an elder widow who had purported to adopt a 
son to her deceased husband under his authority 
had received such authority orally or by will, 
was disputed by a junior widow, the Courts below 
differing as to the question of fact. Upon the 
evidence, the finding of the Subordinate Judge 
that no such authority had been given, was 
maintained. Ammi Deyi v, Vikrama Devh. 

il. L. B. 11 Mad. 486 
[L. B, 15 I. A. 176 

(8) DOCTRINE OF FACTUM VALET AS 

REGARDS ADOPTION. 

27. —Applicability of maximSature ofadop* 
tion ] —The maxim guod fieri nm debuit factum 
valet is applicable noc only in the Dayabhaga 
school of Hindu law which prevails in lower 
Bengal, but also in the various subdivisions of 
idle Mitakshara school. Its authority does not 
depend upon any rule of Hindu law alone, hut 
upon the principles of justice, equity, and good 
conscience. There is no authority to show that it 
is to be applied to cases governed by the Hindu 
law in a manner exceeding the limits recognized 

I by the Roman civil law in which it originated. 
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(8) DOCTRINE OF FACTXTM VALET, AS 
REGARDS ADOPTION— 

Its application in cases of adoption shonld be con- 
fined to questions of formalities, ceiemonies, pre- 
ference in tbe matter of selection, and similar 
points of moral or religions significance, wbiob 
relate to wliat may be termed the modus ojierandi 
of adoption, but do not afiect its essence. There 
may be cases where matters which., in other 
systems, would be regarded as merely formal, are 
by the express letter of the texts made matters 
affecting the essence of the transaction, and such 
texts may be sufficiently imperative to vitiate 
an adoption in which they have been disregarded ; 
but unless their meaning is undoubted, the doc- 
trine oijaotum valet should be restiicted to adop- 
tions which, having been made in substantial 
conformity to the law, have infringed minor 
points of form or selection Adoption under the 
Hindu law being in the nature of a gift, it con- 
tains three elements— capacity to give, capacity 
to taha, and capacity to be the subject of adop- 
tion— which are essential to the validity of the 
transactions, and, as such, are beyond the scope 
of the doctrine of factum valet, Uma Beyi v 
Gokoolamml Das Maliapatra, L R, 6 I. A. 40 ; 
B^amanan Timari v Clurat, I. L. R 2 All. 164 ; 
Singmma v. Tiujamurt TenJcataUarlu 4 Mad, 
161; Dharma Dagu v. Ramlmshia Ghimnaji, 

I. L R 10 Bom 80 ; Lahsliniappa v. Bamava^ 
1*2 Bom 3G4, and Gopal Narliar Safray v. Eau- 
mant Ganesk Safray, I. L. R. 3 Bom. 273, referred 
to. Ganoa Sahai V, Lekhraj Singh. 

[I, L. R. 9 All 253 


Adoption hj younger wtdom loitliont 
consent of elder. younger widow had 
adopted without the consent of the elder widow, 
it was contended that the right of the elder widow 
was merely the right to select, and that in any 
case it was only a preferential right, and that 
consequently the doctrine oi factum valet applied : 
Held, that the doctrine of factum valet cannot 
apply to the case of an adoption by a younger 
widow, for it is plain that until the elder widow 
waives her preferential right to adopt, her right 
is exclusive, and that the other widows have no 
authority to adopt. The rule ot factum valet 
applies in cases of adoption only where “ there 
is neither want of authority to give or to accept, 
nor imperative interdiction of adoption.” Pada- 
JIRAV V, Eamrav. 

[I. L. R. 18 Bom. 160 
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1. Restraint on Alienation ... ... 384 

2. Alienation by Father 384 

3. Alienation by Widow— 

{a) Alienation of Income and 

Accumulations .. t. 890 

(l>) Alienation for Legal Necessity 
or with consent of Heirs and 
Reversioners 391 

(n\ What constitutes Legal Neces- 
sity ... ... 393 


HINDU LAW-ALIENATION-tfo?^emwf?^. 

Sec Attachment— Subjects of At- 
tachment-Property AND Inte- 
rest IN Property op various 

KINDS. 

[I. L. R. 12 Bom. 366 

See Grant— Construction of Grants. 

[I L. R. 16 Calc. 71 

See Grant— Power to Grant. 

£1. L. R. 16 Calc. 71 

(1) RESTRAINT ON ALIENATION. 

1. —Impartihle raj estate — Power to alienate 
-^Custom. In regard to a raj estate in Gorakh- 
pur, by custom impartible and descending by pri- 
mogeniture, the family being in other respects 
governed by the Mitakshara law, the present 
Raja’s alienation of part of that estate was alleg- 
ed by his son to be invalid as against him : Held, 
that if there had been no custom of partibility 
the Raja’s power over the estate would have been 
lestricted by the law declared in Mitakshara 
ch. I, s. 1, V. 27 ; and the gift would have been 
void. ^ But, there being the above custom, the 
question was how far the general law was super- 
seded, and whether the right of the son to control 
the father’s act in this respect was beyond the 
custom : Held, that in regard to impartible estate, 
the son’s right at birth did not exist where there 
was no right on his part to partition ; also, that 
inalienability depended on custom, or on the 
nature of the tenuie. In this case, the evidence 
did not establish that by custom the estate was 
inalienable. Sartaj Kuari v Deoraj Kuari. 

Cl. L. R. 10 All. 272 
[L. R. 15 1. A. 51 

(2) ALIENATION BY FATHER. 

2. — Joint family - Decree against the father 
alone —Attachment of family property in execu- 
tion of such decree — SorCs interest in the family 
property when hound hy decree against the father 
or hy sale effected hy the father ] Where, in a 
joint Hindu family, the father disposes of family 
property, the son’s interest is bound, unless the 
son can show, in proceedings taken for that pur- 
pose, that the disposal of the property by his 
father was made under circumstances which de- 
prived his father of his disposing power. So 
also, where family property is sold under proceed- 
ings taken against the father alone, the son’s in- 
terest is bound, unless the son can show that 
the sale was on account of an obligation to which 
he was not subject. The father is, in fact, the 
representative of the family both in transactions 
and in suits, subject only to the right of the sons 
to prevent an entire dissipation of the estate 
hy particular instances of wrong-doing on the 
father’s part. Jagabhai Lalubai v, Vijbhu- 

KANDAS JAGJIVANDAS. 

[I. L. R. n Bom. 37 
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(2) ALIENATION BY WATRm^eoJitzfiiiei. 

3. — Joi/it famlhf -Mortgage hg father — Decree 
nthHeguently tofather\^ death agaimt eldest ffoa 
as heir of father — 2Tinor <>om not parties 
Id execution bffamtiij property other than tha^ j 
comprised ill moifgaqe — Suhsegueiit suit hg nunor 
sons to 7'ecorer their shares —Jinior <ion^ irliem 
hound hg decree an aunt eldest son as heir of 
fat her, I One K moitgaged certain land to D 
and dmd, leaving four sons, viz , R an5 the tliree 
minor plainciffs. Subsequently B bronsrht a suit 
on tbe mortgage against AT by bis beir B, for the j 
amount d'^e, and obtained a decree, whereby it | 
was oidered that the amount should be recovered 
fiom the moitgaged property, and, if that pioved ; 
insufficient, from the other estate of the deceased. 
The minor sons weie not made parties to that siiic 
nor was R sued as representing the joint family 
In execution of the deciee, B attached and sold 
the whole of the joint family pi operty, the eeiti- j 
ficate of sale showing that the right, title and in- | 
terest of AT, de«ased, by his heir R, was attache! i 
and sold and conveyed to the purchaser The 1 
three minor sons subsequently brought this suit 
to recover some of the property, contending that 
their shares weie not bound by the sale Held, 
on the authority of Bi^sessur Ball Salioo v 
Lnclimessur Singh, L. R. 6 I. A. 2,33, and reveising 
the decree of the lower Court, that the property 
in question having been declared liable for the 
debt incurred by the father, the intention was 
that the estate in its entirety should be sold. The 
minor sons were, therefore, bound by the sale, 
unless they could piove that the father’s debt had 
been incuired for an immoral and improper pur- < 
pose. The case was, accordingly, sent back for i 
trial of an issue upon that point, with a direc- j 
tion that the burden of proof should lie upon the f 
plaintiffs. Jaieam Bajabashet r. Joma Kon- i 

DIA. j 

fl, L. N 11 Bom. 361 j 

4:.--Mortgage of familg property hg father— j 
Decree agahik father enforcing mortgage— Decree . 
for money against father — Sale in. execution of | 
decrees— Rights of sons,} The members of a joint | 
Hindu family brought suits in wnich they respec- 
tively prayed for decrees that their respective pi o- \ 
prietary rights in certain ancestial property might 
be declared, and that their interests in such pro- | 
peity, which were about to be sold in execution of j 
two decrees against their father, might be exempt- I 
ed from such sale One of these decrees was for ! 
enforcement of a hypothecation by the plaintiffs’ 1 
father of the property in suit. Ic was admitted on ; 
behalf of the plaintiffs, in connection with this de- 1 
cree, that although the judgment-debtor was a i 
person of immoral character, the creditor had no i 
means of knowing that the monies advanced by ! 
him were likely to be applied to any other purpose j 
than that for which they were prof espdly borrow- j 
ed, namely, for the purpose of an indigo factory in ' 
which the family had an interest • Held, that the ! 
plaintiffs were not entitled to any declaration in j 
respect of the execution-proceedings under the j 

W., D. 
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dec’f'ee for enforcement of hypothecation. The 
second of the decrees above referred to was a 
simple money-decree for the principal and inter- 
est due upon a Jiundt executed by the father in 
favour of the deciee-holder The suit terminat- 
ing in the deciee was brought against the father 
alone, and the debt was treated as his separate 
debt . Held, that the credifcoi’s remedy was to 
have brought his suit, if he desued to obtain a 
decree which he could execute against the family 
property and not against the father’s interest only, 
and if he could maintain such a suit, either 
against those members of the family against 
whom he desued to execute his decree or against 
the father as head of the family, expressly or im- 
pliedly suing him in that capacity ; but that, not 
har ng taken this coiir«!e. his decree was not en- 
foicible against the plaintiff's lights and interest 
in the attached propeity. Muttagan Chetti v. 
Sancfdl Yiraptindta Chninatanihiar, I. L R. 
6 Mad 1. distinguished ; A'anomi Bahiiasin v. A/o- 
dim Moluin, I L. R. 13 Calc 21 , and Bam Mai v 
Maharaj Singh, I. L. R. 8 All. 205, referred to, 
Balbir Sixgh c. Ajubhia Prasad. 

[I, L. K. 9 All. 142 

5 . — Joint Hindu family —Mortgage hy father — ■ 
Suit to enforce the mortgage agaimt sons'’ shares— 
Legal necessity — Burden of proof Asa general 
rule, a creditor endeavouring to enfoice his claim 
under a hypothecation bond given by a Hindu 
father against the estate of a joint Hindu family 
in respect of money lent or advanced to the father 
having only a limited interest, should, if the ques- 
tion is raised, prove either that the money was 
obtained by the father for a legal necessity, or that 
he made such reasonable inquiries as would satisfy 
a prudent man that the loan was contracted to pay 
off an antecedent debt, or for the other legal neces- 
sities of the family. There is a distinction between 
such cases as this and cases in which a decree has 
been obtained against the father and the property 
sold, or cases in which the sons come into Court to 
ask for relief against a sale effected by their father 
for an antecedent debt. Where a decree was obtain- 
ed against the father, and a bale effected, the pre- 
sumption is that the decree was properly made, 
Wheie a son comes into Court to ask for lelief 
against a sale effected by his father for an antece- 
dent debt, it is for the son to make out a case for 
the relief asked for. In a suit against the mem- 
beis of a joint Hindu family upon a bond given 
by their father, and in which family property was 
hypothecated, no evidence was given on either 
side as to the circumstances in which the bond 
was given. There was no evidence to show that 
any inquiry had been made by the plaintiff as to 
the objects for which the bond was executed by 
the father Held, that the burden of proof was 
upon the plaintiff to show either that the money 
was obtained for a legal necessity, or that he had 
made reasonable inqmiies and obtained such ia- 
formation as would satisfy a prudent man that 
the loan was contracted to pay off an antecedent 

13 
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debt or for the other leiyal necessities of the fami- 
ly, and that, no evidence having been given, the 
BUit must be dismissed. Jamna. l\ Nain Sukh. 

[1. L. R 9 All. 493 

6 — Stile of p)mt famdij ehtnta ni e.oecutiO)h of 
decree, upon the fntherK^ debt — E.conerat}on of son'ii 
chare only lohere deM ha<t been nienrred for an un- 
moral or tlleqal pnrpoce—‘Burden of proruKj the 
nature of the debt '] The sons m a joint family, 
under the Mitakshara, cannot set up their lights 
of inheritance in the family estate against their 
father’s alienation for an antecedent debt, or 
against a sale in execution of a decree upon such 
debt although the sons may not have been parties 
to the decree, unless the sons can establish that 
the debt; has been contracted for an immoral or 
illegal purpose. The son’s position is distinct in 
this respect from that of other relations in the 
joint family, inasmuch as it is his duty to pay out 
of the family estate his father’s debt. A deciee 
against indebted fathers, in a family consisting of 
fathers and sons, charged the family estate, and 
the Bale in execution was not merely of the right, 
title and interest of the debtors, but of the pro- 
perty being such interest. On the other hand, 
before the sale, notice was given on behalf of the 
sons that the pioperDy was ancestral and joint: 
Held, in a suit on behalf of the sons against the 
purchaser at the sale, to recover their shares, that 
it was for the plaintiffs to show affiimatively that 
the debts were contracted for an illegal or immoral 
purpose, and that to establish general extrava- 
gance against the fathers was insufl&cient It was 
not necessary for the pui chaser to show that there 
had been a proper inquiry as to the purpose of the 
loan, or to prove that the money was borrowed for 
family necessities. Bhaq-but Pershad c. Girja 
Koer. 

[I. L. R. 15 Calc. 717 
[L. R. 15 I. A. 99 

7 — Johitfamihj — Mortgage by a father — Decree 
against father on mortgage giving possession with 
interest and costs — Son's liabilitg to satisfy the 
decree as to interest and costs.l The plaintiff’s 
father mortgaged certain ancestral property for 
a limited term. A suit was brought on the mort- 
gage against the father, and a decree was pass- 
ed, directing the mortgaged property to be hand- 
ed over to the mortgagee for a certain time, and 
awarding payment of interest and costs by the 
father. In execution of this decree, the mortgagee 
sought to recover the costs by sale of the property 
in question. Thereupon the plaintiffs sued for a 
declaration that the property was not liable to be 
sold in execution of the decree against the lather, 
on the ground that the debts contracted by the 
father were for immoral purposes, and that, there- 
fore, the estate could not be bound by the decree 
at alh The Court of First Instance found that the 
debts had not been incurred for any immortsal pur- 
pose, md dismissed the suit. On appeal to the 
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High Court . Held, that under the decree passed 
against the father the inteiest and costs became 
a debt upon the whole estate, from which it could 
not escape, unless it was cleat ly made out that 
the debt was the resuH of fraud or immorality. 
Although the father alone was primaiily liable 
foi the fulfilment of the deoiee, still the debt was 
one which was rightly chargeable to the whole 
estate, and the sons would be liable, j‘ust as they 
would have been liable if the father had com- 
promised the suit, unless the transactions were 
tainted with fraud or immoiality. In a united 
family the father is capable of acting as the re- 
piesentative of the family, except in the case of 
borrowing for fiaudulent or immoral purposes. In 
this case he entered into litigation, which resulted 
in loss to himself and the family which he repre- 
sented, and he could make the family responsible 
for any loss so incurred. The judgment-creditor 
could also make them liable. Although where 
the father desires to represent th^whole estate he 
can do so, yet he is not necessarily bound to do eo, 
nor is the whole estate liable where he explicitly 
or impliedly binds only his own portion, Nara- 
YANRAV Damodae r, Javhbrvahu. 

[I. L. R. 12 Bom. 431 

8 . — Ancestral property — Joint family — Ahena* 
tions by father — Son's liability for father's debts— 
Purchaser — Xotice,'] Where a Hindu governed by 
the Mitakshaia law seeks to set aside his father’s 
alienations ot ancestral property, if the alienees 
aio puichasers at Couit-sales held in execution of 
decrees against the father, it is not enough for 
him to show that the debts, for which the decrees 
were passed, were contracted by the father for 
immoral purposes ; it must also be shown that 
the auction-purchasers had notice that the debts 
were so contracted. The points to be determined 
in such cases are : — (1) What was the interest 
that was bargained for and paid for by the pur- 
chaser ? Was it the father’s interest only, or was 
it the interest of the entire family ? (2) Were the 
debts, for whicl^the decrees were obtained under 
which the property was sold, contracted for im- 
moral purposes ? and (3) Had the purchaser 
notice that the debbs were so contracted ? Suray 
Bunsi Koer v. Sheo Proshadr Singh, L R. 6 I A. 
88, I. L R. 5 Gale. H8 ; and JSfanonii Babmsin 
V. Modmh Mohun, L. E 13 I. A. 1 ; I. L. R.13 Calc. 
21, followed. The plaintiff sued iu 18^3 for parti- 
tion of anceabral property, consisting {niter aha) 
of certain thikans which had been sold in execu- 
tion of decrees passed against his father. The 
plaintiff, though an adult at the time, was not a 
party to the suits in which the decrees were pass- 
ed against the father, nor to the execution-pro- 
ceedings In the certificates of sale granted to 
the different purchasers, the property sold was 
described as being a four-annas’ share, which 
would be equal to the shares of the father and the 
son together, but this description was qualified by 
the statement that ‘‘the right, title, and interest 
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HINDU LAW-ALIENATION —CfulfOlVi^K 
(2) ALIENATION BY FATHE ^ 
in tlie above-mentioned property of the said R 
{f.e., the fatbei ) was sold ” Tneie wa^ nocnin^- to 
show that the purchasers barg-aiiied foi and paid 
foi the entile iamily estate. Moieovei, the plaiu- 
tiffb possession and en^oviiient of the in 

question was nevei distuibed, though the shares 
had each a sepaiate posse'^sion of distinct por- 
tions of the ancestral piopcity IRld, that under 
the circumstances, the father’s inteie'^t alone \ 
passed to the auction-purchasers Krishxaji ' 
LAKSH3IA^" I YiTHAL liAVJI RENGK. 

[I L. R. 12 Bom 625 i 

i 

9. ~J fa m ( ly — ^loney-dec ree — Decree ay a nist ; 
father atoae—Pareha^er at exeeutioii-mle under 
such decree ■‘-How far such \ale hfndiny on the | 
terest of the sons not parties to the suit or executton I 
proceed laqsf} In the case of a joint Hindu family, . 
whose family propet ty is sohi by the father alone 
by piivace conveyance, oi wheie it is sold in exe- i 
cation of a deofte obtained against him alone, 
the mode of determining whether the entire pio ' 
perty or only his interest in it passes by the sale ■ 
is to inquire what the paities contracted about in . 
the case of a conveyance, or w'hat the purchaser 
had reason to think he was buying if theie was 1 
no conveyance, but only a sale in execution of a 
money-decree In the case of an execution-sale ] 
the mere fact that the decree was a mere money- ; 
decree against the father as distinguished from i 
one passed in a suit for the realization of a mort- j 
gage security directing the property to be sold, is ’ 
not a complete test. The plaintiff claimed certain i 
property from the defendant, alleging that he i 
had purchased it from a thiid peiaon, who had j 
purchased it at an auction-sale held in execution 
of a money-decree obtained against the first 
defendant alone The first defendant was the 
father of the remaining defendants, and they con- 
stituted a joint Hindu family. The sons contend- 
ed that only the father's interest was bound by 
the sale, and the lower Couits decided in their 
favour. On appeal, the High Court reversed the 
decree, and sent back the case for a fresh decision, 
on the ground that the lower Courts had decided 
the question in the case exclusively on the giound 
that the property had been purchased in execu- 
tion of a money-decree without referring to the 
execution-proceedings. Kagal Ga2^paya r. BIai?- 
JAPPA, 

[I. L. R. 12 Bom 691 

10. — Ancestral zeinindari, sold in execution of 
decree for money against the father, including the 
wn\ right of succession — Debt ?iot immoral.'] A 
sale in execution of a decree against a zemindar, 
for his debt, purported to comprise the whole 
estate in his zemindari. In a suit brought by his 
son against the purchaser, making the father also 
a party defendant, to obtain a declaration that 
the sale did not operate as against the son as heir, 
not affecting his interest in the estate, the evi- 
dence did not establish that the father’s debt had 
been incurred by him for any immoral or illegal 


I HINDU LAW— ALIENATION-C£??ef^/^f/£’^. 

' (2) ALIENATION BY FATREU— concluded. 

> purpose : Held, that the impeachment of the debt 
I falling, ttie suit faded ; and that no partial inter- 
I e^t but the wiiole estate had passed by the sale, the 
j debt having oeen one which the son was bound 
to pay Htirdi Xamni Saha v. Ruder Psika^li 
Misser (I. L. li 10 Oaic. 620) (wheie the sale was 
only of whatever light, title, and inteiest the 
fathei had in piopeity), distinguished Nixakshi 
NaYUDG l. ImMUDI KAXAKA RAMAYA GOUXDAir 

[1. L. R, 12 Mad 142 
[L R. 16 I. A. 1 

11 — Money decree against father ‘-‘Attachment 
of ancestral estate.] In execution of a money- 
deciee. ancestial property of the joint family of 
the j urigment-debcor was attached. His sons 
sue<l to lelease their interest from attachment, 
alleging that the judgment-debt had been incur- 
led foL immoral purposes, which was denied 
the deciee-holder. It was held by the lower 
Couits that nothing more than the father s share 
wa*^ liable to be attached, as the sons were not 
parties to the decree . Held, that the nature of 
the debt should be determined, since the creditor’s 
power to attach and sell depends on the father's 
power to sell, which again depends on the nature 
of the debt A'anonu Bahuann y Modliun Mohun 
(L R 13 I. A. 1 ,* I. L. R. 13 Calc 21, discussed 
and followed. Ramaxandax v Rajagopala* 

Cl. L. R. 12 Mad. 809 

(3) ALIENATION BY WIDOW. 

(^0 Alibxatiox op Ixcome axb Accumg- 

LATIOXS. 

12 — Inheritanfc to property hy 

1 Hindu widoie out of th’ income of her estatel] 

j When a widow, not spending the income of her 
j widow's ‘^^state in the pioperty which belonged to 
! her husband when living, has invested such sav- 
! ings in property held by her without making any 
I distinction between the original estate and the 
■' after-purchases, the priniCi fane presumption is 
j that it has been her intention to keep the estate 
' one and entire, and that the after-purchases are 
I an inclement to the original estate. The author- 
1 ity upon this matter is found in Isridut Koer v. 

I Ilanshnttl Koerain, I. L. R. 10 Calc, 324-, L. R. 

I 1 > I. A. 1.50. where a widow having made no 
I distinction between the original estate and the 
after-purchases, the latter were held inalienable 
! by her for any purpose not justifying alienation 
I of the former Sheolochux Singh v. Saheb 
Singh, 

[I. L R. 14 Calc. 387 
[L. R. 14 I. A. 63 

13 . — Ac cumulations hy Hindu loidoic — Aceinmc 
lations — Period up to which they may he dealt with 
} — Logacij to Hindu tvidoic.] The right of a Hindu 
1 widow to the income and accumulations of her 
husband’s estate arising subsequently to his death 
IS absolute, and is not affected by the fact that 
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HINDU LAW-^ALIENATION-»-6'<7>iJi;7iw.<Y^. 

(3) ALIENATION BY mm\Y-^eofitmued. 

(a) Alienation op Income and Aooumd- 
■LLTlom-^^cothduded, 

sbe may receive them in a lump sum ; but wbebber 
she receives them as they fall due or after they 
have accumulated in the hands of others, her 
right is the same. The question to be sought for 
in determining her right to deal with such income 
and accumulations of income is one of intention. 

If she has invested her savings in such a manner 
as to show an intention to augment her husband’s 
estate, she cannot aftei wards deal with such in- 
vestments, except for leasons which would justify 
her dealing with the original estate ; but, if she 
has evinced no such intention, she can, at any 
time during her life, deal with the profits. Where 
she invests her income, making a distinction be 
tween the investments and the oiiginal estate, 
she can at any time thereafter deal with such 
investments, save in the case of the purchase of 
other property as a permanent investment. But 
should she invest her savings in pioperby held by 
her without making any distinction between the 
oiigmal estate and the a fter-pui chases, the pnmd 
facie presumption is that it has been her intention 
to keep the estate one and entire, and that the 
after-purchases aie an increment to the original 
estate Gbish Chunder Eoy v, Broughton. 

[I L. R. 14 Calc. 861 

(I) Alienation for Legal Necessity or with 
CONSENT OP Heirs or Beversioners. 

14. — Mortgagel A Hindu, governed by the 
Mitakshara School of Law, died on the 12th May 
1867, leaving him surviving a widow B and a 
brother who was admittedly the next revei- 
sioner. In July 1867, B purported to adopt a 
son JD to .4, and subsequently in September 1867, 
obtained a certificate under Act XL of 1858. In 
1872 B obtained a loan from the plain tifi M of 
Rs. 9,000, and to secure its repayment executed 
a mortgage of seven mouzabs in favour of M as 
guardian of JD. The money was advanced and 
mortgage executed at the instigation of B and 
wifch his consent, and upon his representation 
that B was the duly adopted son of A, and it 
was admitted that the money was specifically 
advanced for, as well as applied towards, the 
payment of decrees obtained against A in his 
lifetime and against his estate after his death. 
B died in 1878. On the 14th August ISSO, M 
instituted a suit against D upon his mortgage, 
and in tliat suit he made S a party defendant as 
being the purchaser of the mortgagor’s interest 
in one of the mouzahs included in his moitgage. 
On the 266h June 1882, M obtained a decree 
declaring that he was entitled to recover the 
amount due by sale of the mortgaged mouzahs. 
In the proceedings taken in execution of that 
decree M was opposed by Z, who was aftei wards 
held to he a 'benmnidar for N, who claimed that 
he had on the 8th November 1880, purchased 
five out of the seven mouzahs at a sale in execu- 
tion of certain decrees against U On the 29th 


HINDU LAW-ALIENATION 

(3) ALIENATION BY -^im^-^eontinncd. 

(1)) Alienation for Legil Necessity or with 

CONSENT OF IIEIRS OR REVERSIONERS— 

February 1834, Z’? claim was allowed, and on 
the 11th August 1884, J/ brought this suit 
against Z, 8, R and Z, and the deoiee-holders in 
the suits against B, fod* a declaration of hxs right 
to follow the moitgaged property in the hands 
of S. It was found as a fact that the adoption 
of B was invalid ; that the advance by M to B 
was justified by legal necessity ; and that Z was 
the Veiianiidar of S. It also appeared that M had 
himself become the pui chaser of one of the 
mortgaged mouzahs. The lower Couit gave 21 
a deciee declaring him to be entitled to lecover 
the full amount of the mortgage money from 
the five mouzahs in the hands of 8 L and 8 
appealed, and 21 filed a cioss-appeal, alleging the 
adoption to be valid and binding on 5. It was 
contended that 8 as the representative of B was 
estopped fiom denying the validity of B's adop- 
tion, and thus having been a ^aity to 2l^s first 
suit the question as to the liability of the mou- 
zahs to satisfy the mortgage lien was judteata 
as against him. It was also contended that the 
five mouzahs should not be saddled with the 
whole of the mortgage-debt, but that the moii- 
zah in the hands of M should bear its propor- 
tionate pait thereof * Held, that, though B pur- 
ported to execute the mortgage as guardian fofs 
Z, though Z was not the adopted son of A, the 
substance of the transaction and not the form 
had to be looked at, and as B had full power to 
alienate tor legal necessity, the moitgage was 
still binding on the estate of A : and, further, 
that even if there had been no legal necessity, 
having regard to the fact that it was made with 
the consent of B, the next leveisioner, it equally 
cieated a valid charge upon the property, but 
that the mouzah in the hands of 21 must bear 
lbs share of the moitgage-debt, and that the 
decree of the lower Court was wrong in declar- 
ing that the five mouzahs in suit were to bear 
the whole amount of the debt. Lala Parbhu 
Lal V . Mylne. 

[1. L. B. 14 Calc. 401 

15 . — Status of ividow as distmgmsUed from 
that of mayiager — General j7oioer of widow to alien* 
ate- -Liabilities of alienees~\ A widow stands 
in a different position fiom that of a manager 
of a joint family. The latter can act only with 
the consent, express or implied, of the body of 
co-parconers. In the widow’s case, the oo-parce- 
neis are i educed to herself, and the estate centres 
in her She can, theiefore, do what uhe body 
of oo-parceneis can do, subject always to the 
condition that she acts fairly to the expectant 
heirs The rights of these heirs impose, on per- 
sons dealing with a widow, tho obligation of 
special circumspection, failing which they may 
find their secuiities against the estate to be of no 
avail after the widow’s death Chimnaji Govind 
Godbole r, Dinkar Dhondev Godeolb. 

[X. L. K. 11 Bom. 320 
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HINDF LAW— ALIENATION— 

(3) ALIENATION BY '^WO^^—eonelnded, 

(c) What constitutes Legal Necessity — 
concluded 


16 . — Adopted .wids rtglit to impeach alienation 
nnnecessarilij made by Ills adopt iie mother before 
hts adoption — Widon\ Ahenation by — Alienee 
from tcidow bound to inquire if legal necessity for 
alienation — Ecidenee—Onus of protmg nece.^sity 
for alienation by the iLidoii\'\ The plaintiff 
claimed, as tbe adopted son of one A, to recovei 
possession of his adoptive father’s piopeitj, 
which had been mortgaged by his {Ks) widow. JR 
(defendant No 1), to the third defendant, JB^ 
prior to the plaintiff’s adoption by her. The 
pi Opel ty had come into R's possession incum- 
foeied with a mortgage effected by her husband, 
and, in older to redeem that mortgage, she moit- 
gaged the propel ty again to one F. She subse- 
quently paid off debt, amounting to Es. 3,629, 
and in 1876 she mortgaged the propeity for 
Rs. 5,999 to A?, •"ho was put into possession In 
1881 she adopted the plaintiff, and in 1882 the 
plaintiff brought this suit to recover the pro- 
perty He contended that JR had no power to 
alienate or nioitgage the ancestral immoveable 
property of her deceased husband, and be claimed, 
as the adopted son of A' to be entitled to the 
propeity free fiom the moitgages or other 
incumbrances with which Ti had attempted to 
charge it For the defendants it was contended 
(inter aha) that the plaintiff could not im- 
peach transactions effected by his adoptive 
mother prior to his adoption : Ileldj that 
the plaintiff, as the adopted son of A, had a 
right to impeach the unauthorized transactions 
of his adoptive mother, A, who possessed only a 
widow’s restricted power of alienation. The 
plaintiff was adopted by i? to her husband, who 
was the last owner of the ancestial propeity. 
The plaintiff at once succeeded to that property 
upon his adoption ; and as heir of his adoptive 
father was entitled to object to any alienation 
made by JR, on the principle that the restrictions 
upon a Hindu widow’s power of alienation are 
inseparable from her estate, and their existence 
does not depend on that of heiVs capable of 
taking on her death • Beld, also, that the plain- 
tiff was entitled to redeem the property on pay- 
ment of such amount only as was laised by 
JR for the purpose of meeting expenses neces- 
sarily incurred by her • Beld further, that the 
onus of proving the necessity for alienation lay 
upon B. The Court found that there was no 
evidence that any sum beyond Rs. 3,629, the ! 
amount of mortgage, was really required « 
by i?, and accordingly directed that the mortgage ! 
account should be taken between the plaintiff and ; 
B on the footing that the principal of the mort- | 
gage-debt was Rs 3,629 only, instead of Rs. 5,999. > 
Lakshman Bhau Khopkar V, Eadhabai. ' 


According to the Hindu law. a widow is compe- 
tent to alienate her husband’s estate for the 
purpose of paying his debts, even though they 
may be baired by the law of limitation. Her 
alienations for such a purpose aie legal and 
binding on the reversionary heiis, Chimnaji 
Govind Godbole r. Dinkae Dhondey Godbole. 

LI. L 11, n Bom. 320 


IS,— Obligation of widowed daugliter-xn-law in 
possession of faflicr-in-Iaw's estate to gmy his 
debts — Sale of part of estate by her for that 
purpose — Suit by rerersioner to hare sale declared 
toil beyond her lifetime — Widoic not availing 
herself of protection of the Behhan Agriculture 
ists Belief Act"] A childless Hindu widow, 
having succeeded to the estate of her father-in- 
law, sold a portion of it in order to pay off his 
debts. The estate was situate in a district in 
the Presidency of Bombay subject to the Dek- 
kan Agucultuiists Relief Act (XVII of 1879). 
The plaintiff, as reveisioner, sued for a declara- 
tion that the sale was void beyond the lifetime 
of the widow. Both the lower Courts made the 
declaration prayed for by the plaintiff, on the 
ground that there was no necessity for the sale, 
as the widow might have availed herself of the 
provisions of the Dekkan Agriculturists Relief 
Act. On appeal by the defendant to the High 
Court : Held, reversing the lower Courts’ decree, 
that the sale by the widow should be upheld. 
She was not bound to avail herself of the relief 
afforded by| tbe Dekkan Agiiculturists’ Relief 
Act any more than of the provisions of the 
Limitation Act. The moial obligation, which 
rested upon hei. to pay tbe debts of her father- 
in-law justified the sale. Bhau Baba.ji 'o Gopala 
Mahipati. 

[I. L. R. 11 Bom. 325 
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(1) GENERALLY. 

1 . — E£ect of custom when proved to exkt ] 
Where a custom is proved to exist, it supersedes 
the general law, which, however, still regulates 
all beyond the custom, Sartaj Kuabi 
Deoraj Kuaei. 

[I. L. R 10 All. 272 
[L. R. 15 I. A. 61 


[I. L. R. 11 Bom, 609 ! ( 2 ) ADOPTION. 

^ ! 2,— Bcidence of custom— Custom of eaUe—Opin^ 

(e) What constitutes Legal Necessity. ; expressed at meeting -Ad opt ion by 

17. — Aheuations by a widow of her husbandJs i luitonsiired widow — Validity of adoption.^ For 
estate in order to pay Jus time-barred debts,'] ‘ the purpose of proving that by the custom and 
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HINDU LAW— CUSTOM— I 
(2) ADOPTION— I 

in tlie opinion of ilic Baivadnya capto an adop- ! 
tion by an untonsured widow was invalid, evi- 
dence was tendered to the following effect . — 

(1) that there had been many instances of 
adoption in the caste, and in every such case the 
adopting mother had undergone tonsure, and 
that there had been no instance the other way ; 

(2) that the caste was divided in opinion as to 
the validity of the adoption, but that at a 
meeting of the caste it was declared by a large 
majority that the adoption was invalid The 
Court refused to allow such evidence to be called, 
holding that it would meiely piove what the 
Couit, in the absence of evidence to the contrary, 
would assume to be the case, %'iz , that the widows 
of the caste usually or invaiiably followed the 
dictates of the Hindu ceremonial or religious 
law, which ordains that widows shall shave their 
heads, and that it would prove nothing more ; 
and with regard to the opinion of the caste, that 
such opinion, even if expressed by a majoiity at 
a caste meeting, as it would not of course be 
binding upon the Couit, ought not to affect its 
judgment. Ravji Vinayakrav Jao-gannath 
Shankaksett t>. Lakshmibai. 

[1. L. H.ll Bom. 381 

3 — Batinmj (jirl caste — PlncaVity of adoptions 
— Immoral or 'illegal purpose of adoption.'] As 
a matter of private law, the class of dancing 
women being recognised by Hindu law as a 
separate class having a legal status, the usage of 
that class in the absence of positive legislation 
to the contraiy regulates rights of status and of 
inheutaiice, adoption, andsuivivorship. A dancing 
woman adopted two daughters, of "whom the 
latter was adopted in the year 1861. It was 
found that the custom obtaining among dancing 
women in Southern India permits plurality of 
adoptions . Ileld^ on second appeal, that the 
daughter subsequently adopted succeeded to the 
adoptive mother in prefeienoe to the son of the 
daughtei pieviously adopted. Muttukannu v. 
Paramasami. 

[I.L. R 12 Mad. 214 

(3) CASTE. 

4: --Exipidsiotiof memler of caste under mistalie 
of fact and without notice, '] In a suit i elating 
to the management of the common property of 
the members of a Hindu caste, the plaintiff’s 
right to sue was denied on the ground that, 
having violated the rules of the caste, he had 
been expelled from it Held, (1) that it was 
open to the Court to determine whether or not 
the alleged expulsion from caste was valid ; 
(2) that if the plaintiff had not in fact violated 
the rules of the caste, but was expelled under 
the "bond fide but mistaken belief that he had 
committed a caste offence, the expulsion was 
illegal and could nob affect his rights. Per 
Kerstah, J. : A custom or usage of a caste to 
expel a member in his absence without notice 


( 3i)(; ) 

HINDU LkW-^-^ClfSTOU^concluded. 

(.3) CASTE 

given or opportunity of explanation offered is 
not a valid custom. Krishnasami Giietti v 
VlRASAMl ChetTX. 

[I L. R 10 Mad 133 

(4) FAMILY, MANAGEMENT OF. 

5. — Alujasantana laic — Yajaman — The rights 
of the senior ‘member oj thefamihj being a female.] 
The senior membei of an Aliyasantana famil;^, 
if a female, i^primd Jaoie entitled to the yaja- 
manship ; and, m the absence of a special family 
custom or a binding family aiiangement to the 
conbiaiy, the management of the family affairs 
by another membei is to be piesumcd to be by 
the sufferance of the yajaman for the time being. 
Mahalixga %\ Mariyamma. 

[I. L. R. 12 Mad. 462 

m 

(6) IxMPARTIBILITY. 

6. — Impartible estate — Bight of2)os^essor ef im- 
partible estate to alienate] Theie is no such 
coparcenary in an estate iinjiartible by custom, 
as, under the law of Mitakshara governing 
the descent of ordinaiy piopeity, attaches to a 
son on his biith. The son’s light at biith, under 
the Mitakshara, is so connected with the right to 
share in and to obtain paibition of the estate, 
that it does not exist independently of the latter 
light Wheie a custom is proved to exist, it 
supeisedes the geneial law, which however, still 
regulates all beyond the custom In legard to a 
raj estate in Gorakhpur, by custom impartible 
and descending by primogenituie, the family 
being in other lespects governed by the Mitak- 
shaia law, the jnesenb Raja’s alienation of part 
of that estate was alleged by his ,son to be invalid 
as against him : Held, that if there had been no 
custom of impartibility, the Raja’s power over 
the estate would have been restiicted by the law 
dcclaied in Mitakshaia, ch. I, s. 1, v. 27 ; and the 
gift would have been void. But, there being the 
above custom, the question was how far the gen- 
eral law was supeiseded, and whether the right of 
the son to control the father’s act in this respect 
was beyond the custom Ileld^ that in regard to 
impartible estate, the son’s right at birth did not 
exist where there was no right on his part to 
paitition, also that malienability depended on 
custom, or on the natiiic of the tenure In this 
case, the evidence did not establish that by cus- 
tom the estate was xuahenable. Sartaj Kuari 
i\ Deoraj Kuari. 

p. L. R. 10 AIL 272 
[L R.151. A. 51 

HINDU LAW~--DEBTS. 

See Civil Peooedurb Code, 1882, s. 214 
—Questions in Execution of 
Decree. 

p. L. R. 11 Mad. 413 
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HINDU LAW-DEBTS— i 

1. — Brahmans — Mamhidris ^ 31ussacU — Jluida I 

law^ how far ajjplioahle — Liahilify of sofis for j 
father^s deht.J The principle of Hindu law, ! 
which imposes a duty on a son to pay his fathei s ] 
debt, contracted for purposes neither illegal noi 1 
immoral, is not applicable to the Malabar Brah- j 
mans called Nambudris and Mussads. Nila- ! 
KAXDAK I, 3IADHAVAN. j 

[X. L. R, 10 Mad. 9 

2. — Sards estate liable for debt of deceased father 

contracted as surety — Contract Act, s 131.J In a 
suit brought to reco¥er money from the estate of | 
a deceased Hindu in the hands of his son on a ' 
surety bond executed by the fathei * Held, that : 
the estate of the son was liable according to ’ 
the principles of Hindu law, and that the ques- ' 
tion was not affected by the provisions of the 
Contract Act. SiTAEAMAYXA %\ Venkatra- ' 
MANILA, ' 

• [I. L. R. 11 Mad. 373 ; 

3. — Suit against sons of Hindu debtor on a bond j 

executed by father, not cognizable by Small Cau^e | 
Court — Hindu laio — Liability of son for debt cf \ 
living father.'] In a suit upon a bond executed ! 
by a Hindu, the plaintiff made the debtor’s sons | 
defendants along with their father, and a decree 
was passed against the father and sons jointly for ; 
payment of the debt : Held, by the Divisional | 
Bench, that the decree against the sons was bad. j 
NARASINGA l\ SUBBA. I 

fl. L. R. 12 Mad. 139 j 

4 — Sons Uahdity for father'^ s debts — Becrte 
against legal representatives of a deceased debtor I 
— Assets Where a suit is brought against the | 
sons and legal representatives of a deceased j 
Hindu for debts contracted by the lattei, the 
Court ought to pass a decree, although the 
deceased debtor may have left no assets Bapajl 
v. Umedbhai, S Bom A. 0. 245, followed Lalld* 

V . Tribhuvan Motiram. 

£1. L. R. 13 Bom. 653 
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See Hindu Law — Inheritance— Reli- | 
Gious Persons— Mohunts. ; 

fl.L. H. 9 All. 1 I 

(I) CREATION OP ENDOWMENT. 

1 . — Public eharity — IViist — Public charitable or 
religions trust — Offerings made to an idol-- Liabi- 
lity of persons in possession of an idoVs property — 
Account.] A trust for a Hindu idol and temple is 
to be regarded in India as one created ‘ ‘ for public 
charitable purposes’' within the meaning of 


HINDU LAW— ENDOWMENT— 

(1) CREATION OF ENDOWMENT-ff?/id?/?dd?(?d^. 

s 539 of the Code of Civil Procedure (Act X of 1877). 
The Hindu law recognises not only corpoiate 
bodies with rights of pioperty vested in the corpora- 
tion apart from its individual members, but also 
the juridical persons or subjects called foundations 
A Hindu who wishes to establish a religious or 
charitable institution may, according to his law, 
expiess his purpose and endow it, and the ruler 
will give effect to the bounty, or at least protect 
it. A trust is not requiied for this purpose as it 
IS by English law. Those who take charge of 
gifts made to a religious or charitable institution 
—whether such gifts consist of cash, jewels, or 
land— incur thereby a responsibility for their due 
application to the pui poses of the institution. 
They aie answerable as tiustees would be, even 
though they have not consciously accepted a 
trust ; and a remedy may be sought against them 
for maladministration by a suit open to any 
one interested as under the Roman system in a 
like case by means of a popular^ actio. Manu- 
har Ganesh Tambekar <*. Lakhmiram Go- 

YINDRAM. 

[I.L. R. 12 Bom. 247 

2 . — Gift to Hindu temple ^Trust ] The defend- 
ants made a gift of land to a Hindu temple for 
the purpose of defraying the expenses appertaining 
to the idol. The temple was built and the gift 
made in 1870. The defendants obtained from the 
Revenue authorities mutation of names in the 
idol’s favour and an acknowledgment of the 
person whom they nominated as agent or managei : 
Held by the Full Bench that the gift made by the 
defendants constituted a trust foi the purpose of 
the temple. Per Edge, 0 J., and Tyrrell, J. — 
That the defendants hefoie the Court did not 
constitute themselves tiustees in any sense. 
Raghubyr Dial r. Kesho Ram and j Das. 

[1. L. R, 10 All. 18 

(2) SUCCESSION IN MANAGEMENT. 

B.Sueeession to office and property of deceased 
mohunt — Custom of tnstitutton.] In determining 
the right of succession to the property left by the 
deceased head of a leligious institution, the only 
law to be observed is to be found in custom and 
practice, which must be proved by evidence. On 
the death of a mohunt the right to succeed to his 
landed and other pioperty was contested between 
two goshains Held, that the claimant in order 
to succeed must piove the custom of the math 
entitling him to recover the office and the property 
appertaining to it. The evidence showed the 
custom to be that the title to succeed to the office 
and pioperty was dependent on the successor’s 
having been the chela approved and nominated 
as such by the late mohunt and also after the death 
of thelatter installed or confirmed asmohuntby the 
other goshains of the sect ; Held, that a claimant 
who failed to prove his installation or confirma- 
tion was not entitled to a decree for the office and 
property against a person alleging himself to have 
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(3) SUCCESSION IN MANAaEMENT~-^’m?^/. 

been a ehela wlio, whotlier with or witlaonfe title, 
was in possession. CtKNDA Buki r. Ghatak Puri. 

[I. L. R. 9 All. 1 
[L. R. 13 I. A. 100 

4. — Melir/ious 'Uistitidhm — Stoeeei^sum reluji- 

om houses and among asoettes,'] This was a suit 
brought in 1881 by the head of an adliinain for 
declaration that a math was subiect to his con- 
trol : that he was entitled to appoint a managei ; 
that the present head of the math was not duly 
appointed and his nomination by his prede- 
cessor was invalid ; and for dolivery of posses- 
sion of the moveable and immoveable propeities 
of the math to a nominee of the plaintiff. 
The claim extended also to religious establish- 
ments at Benares and elsewhere connected with 
the math. The math was founded by a mem- 
ber of the adhinam. Many previous heads of 
the math had agreed to be “slaves” of the 
, head of the adhinamj but for over (>0 years the 
head of the adhinam had exercised no manage- 
ment over the endowments belonging to the 
math ; and in a suit (compiomised) of the year 
1854 the present pretentions of the head of the 
adhinam had been denied in ioto. The defend- 
ant had succeeded in 1880 to the management of 
the math under the will of his predecessor, dated 
the same year, and was not a disciple of the 
adhinam: Held, (1) that the math vras affiliated 
to the adhinam, but the head of the a<lhiaam 
is not entitled to appoint to the office of 
head of the math and was not entitled to an oidei 
for delivery of the property of the math to 
himself or to his appointee ; (2) that on the evi- 
dence as to the usage in the establishments in 
question, the head of the math was entitled to ap- 
point his successor, but his election was limited to 
members of the adhinam ; and the head of the 
adhinam was entitled to enforce this rule though 
he was bound to invest a disciple propeily nominat- 
ed by the head of the math , (.S) that the defend- 
ant not being a disciple of the adhmam, his ap- 
pointment was invalid and the head of the adhi- 
nam was entitled to see that a competent member 
of the adhinam was appointed in his stead 
UiYANA Sambandha Pandaran Sannadhi V , 
Kahdasami Tambiean. 

II. L. R. 10 Mad. 375 


B,--- Construct ion of mill — Hight of skehaUshijg of 
afamily deb-sheba under a ioUl.^ A testator, 
who died leaving widows and a daughter, and also 
three surviving brotheis, bequeathed all the re- 
sidue, after certain legacies, of his acquired es- 
tate to maintain the worship of a family deity, 
appointing his three brothers and his eldest 
widow to be shebaits, and providing that “the 
family of us five brothers shall be supported 
from’ the prosad, ‘ offerings to the deity.’ One 
or other of the brothers then for some years 
managed the estate as shebait, and the survivor 


. HINDU LAW-ENDOWMENT-co;i!5/?iM^<7. 

(2) SUCCESSION IN UAI^AmumT-^ooneld. 

of thorn was succooded by liis son, one of the de- 
fendants in the pre.scnt suit, which was brought 
by the testator’s only daughter as heiress to his 
estate claiming that the Court should determine 
'• those provisions wliich weie valid and lawful, 
and those which were invalid and illegal.” She 
claimed possession and an account, and also to 
be the shebait . Held that the plaintiff’s claim 
to a prefeieutial title to this office depended on 
a sentence in the will constituting, as construed 
by the Courts below, to be shebait the senior in 
age of the heiis of the oiiginal shebaits, the de- 
fendant now’' holding the office coming within 
this provision according to the judgments of both 
Courts, As to this no reason had been shown in 
appeal for a different conclusion Kamini Bebi 
r. Asutosh Muicerji Asutosh Mukeeji v, 
Kamini Debi. 

[I. h. R. 16 Calc. 103 
[L. KflS I. A. 159 

6. — Heirs of founder — Title hy primogeniture.] 
Accoiding to Hindu law, when the worship of a 
Thakoor has been founded the shebaitship is held 
to be vested in the heus of the founder in default 
of evidence that he has disposed of it otherwise, 
or that there has been some usage, course of deal- 
ing or circumstances to show a different mode 
of devolution* Held in this case that the plaintiff 
as representative by piimogenituie of the founder 
of the Ballav Acharjee community was enti- 
tled, in prefeience to a cadet of the same family, 
to the shebaitship of a ceitain consecrated pic- 
ture or idol, and as incident thereto, to the things 
which have been offered to the idol It appearing 
that a temple had been granted to the idol on 
condition that the defendant should be shebait * 
Held that the plaintiff could not recover posses- 
sion of such temple, though it had been in part 
created after the grant by the subscription of the 
worshippers, no evidence having been given that 
the subsciibers did not know of the condition, or 
had paid their money with any reference to the 
question of shebaitohip, G-ossambe Sree Gbeed- 
HAREEJEB V PUMAN EALLJEB GOSSAMEE. 

[L. R. 16 I. A 137 
[I. L. R. 17 Calc. 3 

(3) DISMISSAL OF MANAGER OP 
ENDOWMENT, 

7. - Trustee of property dedieated to idol — Pn« 
mogemtnre — Telmit Matiarag^ office of^JDeposdlon 
from office by Sovereign Prvnce — Effect of order of 
deposition.'] By the custom of piimogeniture ob« 
taming in his family, the plaintiff succeeded to the 
office of Tekait Maharaj, and came into possession 
of all the property dedicated to the family idol of 
Shii Nathji. He resided at Nathdwar within the 
territories of the Rana of Udepur in Mewar. Part 
of the dedicated property was at Poona. The first 

I four defendants managed this portion of the 
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(3) DISMISSAL OF MANAGER OF 
ENDOWMENT— 

property for tEe plaintiff They collected the rents 
and transmitted them to him from time to time. 
In 1876 the Rana deposed the plaintiff for alleged 
misconduct, deported him from his territories, 
and proclaimed the plaintiff s son (defendant No. 5) 
as Tekait Maharaj. The defendant having- re- 
fused to pay over the rents and to deliver the 
Poona property to the plaintiff, the plaintiff 
brought the present suit to lecover possession. 
The plaintiff’s son was made a co-defendant on 
his own application. The defendants denied the 
plaintiff’s right to the property on the giound 
that he had been deposed and banished by the 
Rana, and the fifth defendant (the plaintiff’s son) 
claimed to be Tekait Mahaiaj, and as such to be 
entitled to all the Devasthan property. The lower 
Court made a decree in favour of the plaintiff. 
On appeal by the defendants to High Court 
Hcld^ that the*plaintiff was entitled to the pro- 
perty in dispute The order of the Rana could 
not he regarded as a for eigm judgment between 
the paities. That order, whatever its effect might 
be within the teiritories of the Rana. could not 
affect the property situated in Poona beyond his 
jurisdiction It had descended to the plaintiff 
on the death of his father m virtue of the cus- 
tom of primogeniture obtaining in his family 
Whether he took it as owner or as trustee for the 
idol and shiine was immaterial, for in either ease 
he had a right to possession. If he took it as 
owner he had not in law lost his right as such in 
consequence of the Rana’s act. If he held merely 
as a trustee he had not yet been removed from his , 
office by any competent tribunal. Nanabhai v | 
Sheiman Goswami Giedhaeiji. 1 

[I. L L 12 Bom. 331 | 


(4) ALIENATION OF ENDOWED PROPERTY. 

Char it able Endowment — Trust property sold 
ill execution — Rights of heirs of the creator of the 
ti’ust against execution purchase^.'] A trust-deed 
of certain property executed by a member of a 
Hindu family provided that neither he nor his 
heirs should incumber or alienate it, but that in 
case of necessity his heirs might maintain them- 
selves out of the income while administering the 
trusts of a certain charity. The provisions of the 
trust were not proved to have been observed by 
the settlor or his family, and the settlor on one 
occasion disclaimed the trust The trust property 
was attached and sold in execution of personal 
decrees passed against the settlor and another 
member of his family. The widow of the latter, 
after the death of the settlor, sued to recover the I 
land from the execution purchaser as heir to the | 
settlor : ffeldf the plaintiff was not entitled to 
recover the land. Riqja Jagshet v. Krisknaji 
Gomnd (I. L. R. 9 Bom. 169), distinguished. 
SUPPAMMAL i. The Collectoe op Tanjore. 

[X- L, B. 12 Mad. 387 


HINDU LAW — FAMILY DWELLING- 
HOUSE. 

Co-parcener'' s tciclod — Right of eo-2}arcene7'''s 
icidovo to live in the dwelling-house — Bisagreement 
between widows, no ground for the eviction of 
either.'] Under the geneial rule of Hindu law 
prevailing in the Bombay Presidency, a co-par- 
cener’s widow is, in the absence of any special 
circumstances, entitled to re ide in the family 
j dwelling-house. The plaintiff sued to recover 
I possession of a portion of the family dwellmg- 
I house in the actual possession and enjoyment of 
I the defendant, who was the childless widow cf 
I his undivided brother The plaintiff had offered 
hei a residence in another house on condition of 
her vacating the part of the house in dispute 
Pending the suit the plaintiff died, and was sub- 
sequently represented by his widow. Both the 
lower Courts awarded the plaintiff’s claim, on the 
ground of disputes between the two widows and 
also on the ground of the inconvenience and 
unheal thiiiess of the part of the house in the 
defendant's possession The plaintiff had not 
suggested these points in his plaint, nor had the 
defendant complained of the unhealthmess of the 
premises On appeal by the defendant to the 
High Couit • Held, reversing the decrees of the 
lower Courts, that the defendant had a iig-ht, as a 
co-parcener’s widow, to live in the family bouse, 
and thac theie weie no special ciicumstances ex- 
empting the case from the general rule of Hindu 
law — the mere fact of disputes existing between 
the defendanu and the plaintiff’s widow not justi- 
fying the eviction of the defendant. Bai Dbt- 
KORE 1. SANMUKHRAM. 

fl. L. B. 13 Bom. JOl 

2. — Right of a widow to redde in the famihj 
dwelling •hou'^e — Sale of dwelling-house in execu- 
tion of a decree obtained against the managing 
members of fain dij on a debt incurred for familij 
giurpuscs] A house, being ancestial piopeity 
of a Hindu family, was sold in execution of a 
decree by which the decree-amount was con- 
stituted a chaige on such property The debt 
sued on had been incurred for the benefit of 
the family by the co-paiceners for the time be- 
ing, but since the death of such co-parceners’ 
father • Held, the widow of the latter, whoiesid- 
ed in the said house during her husband’s lifetime 
was not entitled as against a purchaser for value 
in good faith under such deciee (but with notice 
that she resided and da i mg her husband’s life 
had resided in that house, and still claimed to 
reside there) to continue to leside for life in such 
poition of the house sold as she resided in subse- 
quent to her husband’s death — Venkatammal v. 
Andi/appa (I. L. R. 6 Mad. 130), distinguished. 
RAMANADAN r. RANaAMMAL 

[I L. R, 12 Mad. 200 
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HINDU 

(1) REQUISITES EOR GIFT. 

1. — Delwe)*}/ of po,^^o,s\^H)n’---Tramfcr of Foo- 
prj'iy Aof^ t\' 123 — JmwovonhU and inovcahJe pro- 
porfijf] Assuming* that; deliveiy of possession was 
essential under tlie Hindu law to complete a gift 
of immoveable propeity, that law lias been abro- 
gated by s. 123 of the Transfer of Property Act 
The first para, of that section means that a gift 
of immoveable property can be effected by the 
execution of a registeied instrument only, nothing 
more being necessary. Svmhle • The same is 
the case under that section with regard to move- 
able property, piovided that a legistered deed 
(and not the alternative mode of delivery) be 
adopted as the mode of tiansfei. Dhahmodas 
Bas V. Nistarini Dasi. 

[I. L. R. 14 Calc. 446 

(2) POWER TO MAKE AND ACCEPT GIFTS. 

2. — Gift of ayicestral property hy father to 
fitramjer — Suit hj minor son to recocerj] Where 
a Hindu made a gift of certain laud, which he 
had purchased with the income of ancestral pro- 
perty, and a suit was brought to recover the land 
on behalf of his minor son, who was born seven 
months after the date of the gift : JleJd that 
the gift was invalid as against the plaintiff and 
that he was entitled to lecover the land from the 
donee. Ram anna v Yenkata 

II. L R. 11 Mad. 246 

3. — Joint Hindu family — Maintenance — Gift to 
widow ly ru inter of joint Hindu family^ Con- 
struction- Gift presumed to be of life-estate only.'\ 
Disputes having aiisen between the sole surviving 
membeis of a joint Hindu family and hisbiothei’s 
widow, an amicable arrangement was come to, 
and certain deeds were executed by both parties, 
under which the widow was placed in possession 
of a certain house On the pait of the brother- 
in-law it was recited that, with a view to pei- 
manently settling the matteis in dispute, he had 
received in cash from the widow the value of his 
share in the homse, that she had been put in pos- 
session of tbe house and was in sole propiietaiy 
possession theieof ; and that he had no connec- 
tion whatever with it Subsequently, the widow 
executed a deed-of-gift purpoitmg to convey to 
the donee an absolute pioprietary title to the 
house. After her death, the brother-in law 
brought a suit against the donee to recover pos- 
session of the house, on the ground that the deed- 
of-gift could not convey to him more than the 
life-mterest of the widow donor • Held that the 
deed-of-gift must be construed with reference to 
the natuie of the general rights of the donor at 
the time of execution, as a Hindu widow in a 
joint Hindu family, entitled only to maintenance, 
Mabutty JDossee v. Skibclmnder Mulliehf 6 Moore’s 
I. A. 1, and Hinonath Mnherji v. Gopal Churn 
Mulicrjiy 8 C. L. R. 67, referred to : Bela also, hav- 
ing regard to the rules of the Hindu law regard- 
ing the popession by widows of joint family 
property in lieu of maintenance, and to the 


HINDU LAW— 

(2) POWER TO MAKE AND ACCEPT 

GIFTS — 00 ne luded, 

experience of the Courts in connection with such 
matters, that it was for the donee to establish 
cleaily and specifically that the donor, at the time 
when she executed the deed-of-gift, had any such 
absolute right of ownership as would entitle her 
to alienate the property for any interest beyond a 
life-estate • Held further, that there was nothing 
in the deeds under which the donor obtained 
possession of the property, which placed beyond 
doubt the intentiou of the parties that she should 
be entitled to the absolute ownership of the pro- 
perty ; and that her estate therefore could at best 
be legarded as a life estate, and the deed-of-gift 
as binding upon the plaintiff during her lifetime, 
but not further Ganpat Rao r Ram Chan- 
dra. 

[I. L. R. 11 AIL 296 

(3) CONSTRUCTION OF GIFTS 3fcY WILL OR 
DEED. 

4:. -^Gomt ruction of settlement — Successive inter- 
ests — Contingent gift to a class---- Alember of the 
ela^s in existence on failure of prior interest — Mule 
in the Tagore easeJ] A harar executed to the 
father of a minor grandson of the executant, 
after reciting that the executant had appointed S 
to peipetuate his family and had handed over 
certain property to the father, provided that the 
property should be delivered to S on his attaining 
majority and proceeded as follows : — If the said 
8 shall have descendants, neithei youi male de- 
scendants nor any one else shall have any interest 
in any of the property herein-mentioned. If the 
said 8 happen to be without descendants, the 
male offspring of my daughter, AT, your wife, shall 
enjoy the property equally, but no other shall 
have any interest therein ; such is the swatantra 
harar executed with my fiee will and pleasure.” 
^attained his majoiity, but died without issue. 
His elder brother sued foi possession of the pro- 
peity under the above clause : Held, that siuce 
the plaintiff was a person capable of taking sub- 
ject to the life-interest, at the time when the gift 
was made, he wa^ entitled to succeed. Senible : 
If the gift to the plaintiff had failed the property 
would have revetted to the heirs of the settlor 
ou 8 s death without issue. Rain Lall Sett v. 
Kant Tail Sett, I. L R. 12 Calc. 663, followed. 
Manjamma V. Padmanabhayya. 

1 1 L. R. 12 Mad. 398 

5 .— to a class — VeJod and contingent inter- 
r'.sf.] A Vill, made by a Hindu, contained the fol- 
lowing clause • I bequeath to my elder daughter 
Rs. 25,000, subject to the condition that the shall 
invest the same in lands . shall enjoy the pro- 
duce . . and shall transmit the coipus intact to her 
male descendants.” Within a month after the 
testator’s death his eldest daughter was delivered 
of a son, who died in a few months. She died 
subsequently, leaving the plaintiff her husband 
but no male issue her surviving. The plaintiff 
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(3) CONSTRUCTION OP GIFTS BY WILL OR 
DEED— 

sued as iieir of Ms son to recover the amount of 
the above bequest : Held, that as the daughter's 
son never acquired a vested interest in the be- 
quest, the plaintiff’s suit must be dismissed Sri- 
nivasa i*. Dandayudapani. 

[I. D. H. 12 Mad. 411 

6 — Iiilitvdatice n\ a 'tillage communitg Oudh 
— Wajih-nUarz modifying the Mdahshara law — 
Hindu wulow's power of ahemttoji — Operation of 
gift hy her to two donees, o/w of whom eoiild not 
take,'] A clause in the wajib-ul-arz of a village 
in Oudh authorized any co-paicener not having 
male issue, or his widow, to make a gift of his 
share in the village to a daughter, or a daughter’s 
son 5 * the intention appaient from this, and from 
a further provision as to the descendants of a 
sharer’s daughter being to modify the law other- 
wise prevailing, rir.jthe Mibakshara, and authorize 
the introduction of a daughter, or her son, and 
their descendants male or female, in prioiity to 
brothers or nephews of the sharer Held, that 
such intioduction was authorized, and that the 
inheritance, where the widow had made a gift of 
it in favour of a daughter, was transmitted to the 
daughter’s daughter, the gift being of more than 
the donor would have taken as a wido-w. The 
gift was to the daughter and to her husband joint- 
ly . Held that the gift being invalid as to the 
husband, the daughter took the whole estate given 
on the general principle of gifts to two persons 
jointly, where they failed as to one of them, 
operating entirely for the benefit of the other 
who could take, declared in Humphrey v. Taylenr 
(Ambler, 138) which, not depending on any 
peculiarity of English law, was applicable here. 
Nandi Singh v. Sit a Raii. 

[L L. K. 16 Calc. 677 
[L. H. 16 I. A. 44 

HINDU LAW-GUARDIAN. 

See Hindu Law — Ma\iiiage:~Right to 
Give in Marriage and Consent, 

[I L. R. 12 Bom. 480 

1 — Right of Guardlaiishipi '-Right of father to 
give his daughter ui marriage--' Co nd net of father 
forfeiting sueh right — Suit hy a father to restrain 
his \cife from giving their daughter in marriage 
without Jus consent.'} The plaintiff and R the 
second defendant;, were husband and wife belong- 
ing to the Prabhu caste, and lived together in the 
house of the first defendant, who was R's father, 
until the year 1880. In 1877 a daughter S had 
been born to them. In 1880 the plaintiff was con- 
victed of theft, and sentenced to two years] im- 
prisonment. At the end of his term of imprison- 
ment he did not return to live with his father-in- 
law, but went to reside in his own father’s house, 
where in 1881 he requested his wife R to join him 
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I with their daughter R refused, and she and S 
continued to live in the house of the first defend- 
; aut. her father The plaintiff then married a 
I second wife In November, 1885, S having attain- 
^ ed nine years of age — an age at which it is cus- 
' tomary for Prabhus to seek husbands for their 
I daughters — demanded bis daughter S from the de- 
I fendants, who however refused to deliver the 
, girl to the plaintiff. In May 1886, the plaintiff 
j filed this suit against the defendants, complain- 
I ing that they were about to have his daughtei S 
- married to her cousin without his (the plaintiff’s) 

! consent. He prayed that he might be declared en- 
titled to the custody of his daughter, and foi an 
injunction against her marriage without his con- 
I sent. On filing this suit he obtained a rule nisi 
I for an injunction against the defendants : Held, 
i that, pending the hearing of this suit, he was en- 
I titled to the injunction asked for. Nanabhai 
I Ganpatrav Dhairyavan r. Janardhan Yasu- 

! DF.T. 

; [I L.R. 12Bom.no 

' 2— Right to guardianship of Hindu leidom — 

! Grant of eertipeate of administration under Act 
I XZ of 1858.] The lelations of her deceased hus- 
j band are entitled to be the guardians of a Hindu 
! widow in pieference to her paternal relations. A 
I ceitificate of administration, under Act XL of 1858, 

I was therefoie granted to one of the former in pre- 
j feience to the latter. Khudiram Mookbejeb v. 
j Bonwari Lal Roy. 

I [I L. K, 16 Calc. 684 
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HINDU LAW-~INHERITANOE-~6’()/i/;^?i«*ef. 

iSco IltNBU Law— Pahtition— Shares 
OK Partition— Mother. 

tl. L. 16 Calc. 292 

Sfp Hindu Law — Presumption of 
Death. 

[I. L. R. 11 Bom. 433 

(1) AUTHORITIES ON LAW OP INHERITANCE. 
1.— Com montar tes a?? tlTco'f-Boolts — am^ 

JUilayuliha-- UMgo.’] The commentaries and text- 
books embody, in many instances, the lules form- 
ed and enforced by custom, but custom, even on 
Hindu piinciples, may and must have power with- 
out their aid They do not govern the usage of 
the country, save by a reflex process ; it is the 
usage which adopts them, and they are law only 
because of this adoption, in the sense and within 
limits according to which their rules aie accepted. 
Not merely the reception, but the exact extent of 
the reception, of any law book is governed by 
usage. In the Maratha country the Mitakshaia 
is tlie principal anthoiity upon Hindu law ; but in 
doubtful cases it may piopeily be construed by 
the light of the Mayukha, the usage of the countiy 
having adopted the latter as well as the formei 
This couise was followed in VniayaJi ui?ian‘ 
drav V Lak^limlhat, 1 Bom 118. where a different 
construction of the Mitakshaia was allowed to pie- 
vail in Bombay from that wdiich had been adopted 
for Bengal. Bhagirtiiibai r. Kahnujirav. 

[I. L. R. 11 Bom 286 

(2) LAW GOVERNING PARTICULAR CASES 

2. — Usage of the coiintrg.J No statute law exists 
regulating the devolution of property amongst 
Hindus, The law therefore to be applied in cases 
of inheritance is the usage of the country in which 
the suit arises . see Bombay Beg. II of 1827, 
s 26. The commentaries and text-books embody, in 
many instances the lulcs, formed and eufoicedby 
custom, but custom, even on Hindu pimciples,may 
and must have power without their aid They do 
not govern the usage of the countiy, save hy a 
reflex process , it is the usage which adopts them, 
and they are law only because of this adoption 
in the sense and within the limits according to 
which their rules aie accepted. Not merely the 
reception, but the exact extent of the reception, 
of any law book is governed by usage. Bha- 
GiRTHiBAi V, Kahnujirav. 

[I. L. R. 11 Bom 286 

(8) SPECIAL LAWS. 

(«) Nambudeis. 

3. — Lam go oevning Nanibudri Brah mans.] Nam- 
budri Bramnans are governed by Hindu law, as 
modifled by special customs adopted by them 
since their settlement in Malabar. Vasudbvan 

The Segeetaby of State foe India, 

p. I*. R, 11 Mad. 167 


HINDU LAW-INHERITANOE-c ontinued. 

(1) GENERAL RULES AS TO SUCCESSION. 

4 . — benefit rendered by lieir] Per 
Maitmood, J.” There is no diffoience between the 
hhiakahara and the Bengal Schools of Hindu law 
regarding the principle that the right of inherit- 
ance is based on the spiritual benefit which the 
heir, by taking the estate, renders to the soul of 
the deceased proprietor. There is a difference 
between the two schools only on a matter of 
detail relating to questions of prefeience between 
various competing classes of heirs. Janki a. 
Hand Ram 

. [I. L, R. 11 AIL 194 


(5) SPECIAL HEIRS. 

{«) Males. 

Q.— Affiliated son {dlatam) — Barden of proof.] 
W, a Hindu, who had admittedly be^ taken as 
illatam into the family of his father-in-law died, 
leaving pioperty which he had acquiied by virtue 
of his 'illatam marriage He was succeeded by 
his son. who died without issue leaving only a 
sister surviving him. In a suit by the brother of 
iV, who was the managing member of his family, 
to lecover the propeity from the sister of the last 
holder • Held, that as an %llatani can succeed to 
property in his natural family his natuial re- 
latives can succeed to his pioperty, and as the 
pateinal uncle is piefeiable as an hen to the sister, 
the plaintiff was gmmci facie entitled to lecover, 
notwithstanding the admission, and that it was 
for the defendant to establish any special circum- 
stances to lebut his claim Ramakristna v. Sub- 
BAKKA. 

(I L, R. 12 Mad. 442 

6. — Brother's daughter's son-^Baxjabhaga School 
--•Great grandson of paternal grandfaiher.] A 
brother’s daughter’s son does not succeed in pre- 
ference to a great grandson of the paternal grand- 
father of the deceased. Huridas Bundopadhya 
i\ Bama Churn Chattofadhya. 

[I D. R. 15 Calc. 780 

7. — Oousln-^Bandlm — Paternal great aunt's 
grandson ] According to the Hindu Law of Suc- 
cession in force in the Madras Presidency, the 
grandson of a paternal great aunt of the deceased 
inheiits to him as a handhu. Sethurama. i\ 
Ponnammal. 

CL D. R. 12 Mad. 166 

B.— Daughter's son's son — Great g rand-daug hter 's 
— Bandhii] N, the daughter of J, inherited his 
property under Hindu law. N had a son, who 
predeceased her, leaving a son K: Held that K, 
being a bandlm, was entitled to the property 
of / on the death of ISf in preference to the 
daughters of H, Kbishnayya y, Pichamma. 

P* L. R. U Mad. 287 


( 400 ) 


DIGEST OF CASES. 


HINDU LAW-INHERITANCE— I 
(5) SPECIAL HEIRS— ’ 
{a) BIales — concluded. 

9. — Chiefs son — Mitalisliara'\ According’ 
the Blitakshai a. a sister’s son, wlio is a hd/idJin and 
not a sciptiida similar to a daughter’s son, cannot , 
inherit until the direct male line down to and | 
including the last samonaduJia, i c , fourteen ; 
degrees of the diiectmale line, has been exhaust- ! 
ed. Kooei' G-olah Singh v. Idao Kninai Snigh, 
lOB. L R 1 : Bhgali Ram Singh v. Bhyah Ugac 1 
Singhi 13 Bloore’s I A. 373 : and L'llt^hanianammnl ; 
V Tirucenqada, I L R. 5 Blad. 241, referred to ‘ 
Naraini Kuae i\ Ohandi Din. 

^ {I. L. He 9 AIL 467 ' 

j 

10. — Uncle ^Paternal uncle — III atom — Bm den ! 

of proof Nf a Hindu, who bad admittedly been i 
taken as illatam into the family of his father-in- I 
law died leaving property which he had acquired ! 
by virtue of his dlatani mairiage He was suc- 
ceeded by hil^son, who died, without issue, leaving 
only a sistei surviving him In a suit by the 
brother of X. who was the managing member 
of his family, to recover the property from the 
sister of the last holder * Held, that as an illatam 
succeeds to property in his natural family {Bala- 
7'anu V. Pera^ I. L R 6 Blad. 267), so his natural 
relatives can succeed to his property, and a 
paternal uncle being a piefeiable heir to a sister, 
the plaintiff was entitled to recover, 

notwithstanding the admission, and that it was 
for the defendant to establish any special cir- 
cumstances to rebut his claim. Ramakristna 
r. SXTBBAKKA. 

[I L. R. 12 Mad. 442 

(h) Peifales. 

11. — General Rules — Law of inheritance hi Bom- 

hag Presidency — Pemale taking ahsohife esrate ] 
In Bombay, if not in other provinces in India, 
a female may take by inheritance, from a male, 
an absolute as opposed to a life-estate, and one 
excluding any interest of the next heir, as such, 
of the propositus. Bhagiethibai i\ Kahnu- 
JIEAV. * 

[1. L, B. 11 Bom. 285 

12 — Banghter — Laio of inherit ance in Presi- 
dency of 'Bomhag — Banghter, interest of, hi 
Bombay, in property inherited from her pare}ifsf\ 
Under the Hindu law as prevailing in the Presi- 
dency of Bombay, a daughter inheriting from a 
mother or a father takes an absolute estate ; which 
passes on her death to her own heirs, and not to 
those of the preceding owner. Bhagirthibai 
V, Kahnejieav 

(I L. R. 11 Bom. 285 

13. Bdughter-m-law — May Mia — Propei'ty 
given to a woman hy a stranger— Devolution of such 
property — Daughter's daughters not entitled to 
it — Son's icldorv preferred as gotraga sapinda ] 
By the law of inheritance laid down in the 


( 410 ) 

HINDU LAW— INHERITANOE-e^??ifLr«<^r/. 
(o) SPEOIAL HEIRS — concluded. 

(h) Pms.AJjm—oonaluded. 

Blayukha a house given to a married woman by 
a sbi anger to the family and her own earnings 
devolve on her death as if she had been a male, 
The daughter-in-law of the deceased owner suc- 
ceeds, therefore, in preference to the daughters 
of a deceased daughter. Bai Narmada y. Bhag- 
wantrai. 

[I. L. R. 12 Bom. 505 

14 —SiSter — Mule of Inheritance affected hy 
manner if life — Mararer prostitutes — Act XXI 
of 1S50] A married Maraver woman deserted 
her husband and lived in adultery with another 
man to whom she bore four children. Of those 
children, the two daughters associated together 
leading the life of prostitutes, and the two sons 
separated themselves from then sisters and ob- 
seived caste usage. The elder daughter died 
leaving property m land Ileld that the sister 
succeeded to the deceased in preference to the 
brother. SlVASANGE i. Minal, 

Ll. L. R. 12 Mad. 277 

15. -Ste2)-m other — Step-mother yreferahle to 
widow of half-brother "I As between the widows 
of specified hens who are gotraja sapi/idas, the 
fctep-mother, being the widow of the father who 
is higher on the list than the half-brother, is 
preferable to the widow of the half-brother. 
Rakhmabai y. Tukaram, 

[I L.R. llBom. 47 

10 — Widow — Brother's ividoiv — Survlvorsh ip — 
Benares School of Law ] According to the law 
and usage of the Benares School of Hindu Law 
a brother s widow has no place in the line of heirs ; 
nor is she euDitled to succeed by right of survi- 
vorship Bhuganee Daiee Y Gopaljee^ IS D.A. 
N. W P. (1862), 306, not followed; Ananda 
Bihee v. Xomnit Lal^ I. L R. 9 Calc 315, fol- 
lowed m punciple. Jogdamba Koer i\ Secre- 
tary OP State foe India. 

[1. L. R. 16 Calc. 367 

(6) ILLEGITIMATE CHILDREN. 

Yi. — Rights (f an illegitimate son of a Su dr a — 
Position of legitimate, adoptive and 'illegitimate 
sons and daughter s sons compared.} A, the son of 
a deceased zemindar, sued B and 6\ his widow and 
brother, for possession of the zemiadaii, which 
was impartible. A was found to be an illegiti- 
mate son of the late zemindar : Meld that he 
could not exclude his father’s coparcener or widow 
from succession to the impartible zemindari-— 
Kridinayijan v. Muttusami. I. L. R 7 Mad. 407, 
and Kiilaiitht Xatcliear v. Ramamani (unre- 
ported), in which it was ruled that a widow’s 
claim to inherit would exclude that of an ille- 
gitimate son, approved and followed. Sadu v. 
ISaiza, I. L. E. 4 Bom. 37, and Jogendro Bhupati v. 
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HINDU LAW-INIIERITANOE-< uuiti tun’d. 

(G) ILLEGITIMATE CHILDREN— 

Mtitjatuttidmath Sittffh, I L. R. U Oalc. 702. 
distinguished, Daevathi v. Tutiutmalai, 

[I L, E. 10 Mad. 334: 

18. — Deteinmnattoti of oatth’ — Chtldreti of mnved 

omrrmtit'ti -Statm of non of hi/ Siidra 

womaiu'l Although the illegitimate childreu 
of members of the regenerate classes are exclud- 
ed from inheritance by the Mitakshaia, the 
absence of legal marriage is no bar to the deter- 
mination of their caste with reference to the law 
applied to Anulomajas (children born of mixed 
mariiages). The illegitimate son of a Kshatrija 
by a Sudra woman is not a Sudra but of a higher 
caste called IJgra. Brindavana v, Eadha- 
MANI. 

[I L. H. 12 Mad. 72 

(7) IMPARTIBLE PROPERTY. 

19. — Son's Hght at hirth -Might of coparee- 
nao'y — Custom ] There is no such coparcenary in 
an estate impartible by custom, as under the law 
of the Mitakshaia governing the descent of oi- 
dinary property, attaches to a son on his birth 
The son’s light at birth, under the Micakshara, 
is so connected with the right to share in, and 
to obtain partition of the estate, that it does not 
exist independently of the latter right. Sartaj 
Kuabi v. Deoraj Kuari. 

Cl L. E 10 All. 272 
[L. R. 15 I. A. 51 

(8) RELIGIOUS PERSONS. 

^O.-^Gurus— Gosati — Success ton to the estate of 
a> Gosaviin the Mehhan—A Gosain's rtglit to nonwi- 
ate h is successor hy a written instrument ] A guru 
in the Dekkan has a right to nominate his successor 
from amongst his chelas (disciples) by a wiitten 
declaration. Tsimbakpuri Guru Sitalpuri i\ 
Gangabai. 

[I. L. R. 11 Bom. 514 

21. — Mohunt — Succession to the office and property 
of a deceased 31 ohunt— Custom of the math oruisti^ 
tution,"] In deteimming the right of succession 
to the property left by the deceased head of a 
religious institution, the only law to be observed 
is to be found in custom and practice, which must 
be proved by evidence On the death of a 3Iohiuit 
the right to succeed to his landed and other property 
was contested between two goshains Held that 
the claimant, in order to succeed, must prove the 
custom of the math entitling him to recover the 
office and the property appertaining to it. The 
evidence showed the custom to be that the title 
to succeed to the office and property was depend- 
ent on the successor’s having been the chela, 
approved and nominated as such by the late 
Mohwnt, and also, after the death of the latter, 
installed or confirmed as Moh/unt, by the other 
goshains of the sect ; Meld that a claimant who 
failed to prove his installation or confirmation, 
was not entitled to a decree for the office and. 


HINBULAW-miIERITANCE-(>o«tdMd6v/. 

(8) RELIGIOUS PERSONS— 

pioperty against a persou alleging himself to have 
been a chela, who, whether with or without title 
Was m i)o.ssessioii. Genda Furi r. Ohatab Puri 

[I. L. R. 9 All. 1 
[L. R. 13 I. A. 100 

(0) DIVESTING OP, EXCLUSION FROM, AND 

forfeiture of inheritance. 

{a) Outcasts. 

22 . — Act XXI of hy person horn a 

3/uha)ntnadan as re cers toner in a Hindu family.'] 
Act XXI of 1850 does not apply only to a person 
who has himself or herself lenounced his or her 
religion or been excluded from caste. The latter 
part of s. 1 piotects any person from having 
any right of inherinanoe affected by reason of any 
person having renounced his religion or having 
been excludeil from caste. This applies to a case 
where a person born a Muhammadap- his father 
having lenounced the Hindu religion, claims by 
light of inheiitance under the Hindu law a share 
m his father’s family. Bhagwant Sikg i\ 
Kallu. 

fl. L. R. 11 All. 100 

HINDU LAW— JOINT FAMILY. Col. 

1. Presumption and onus of proof as to 

joint family — 412 

(^0 Generally ... ... 412 

(h) Evidence of separation . . 413 

2. Natuie of and interest in property — 414 

(a') Ancestral property ... 414 

(h) Acquired piopeifcy ... 416 

B Nature of joint family ... ... 417 

4. Poweis of alienation by members — ... 417 

(a) Manager ... . , 417 

(/>) Father ... ... 417 

(a) Other members .. ... 418 

5. Sale of joint family property in 

execution of decree, and rights of 
purchasers ... ... 418 

See Guaebian — Duties and Powers of 
Guardians. 

[I. L. R. 13 Bom. 61 

(1) PRESUMPTION AND ONUS OF PROOF AS 

TO JOINT FAMILY. 

(a) Generally. 

1 . — Ancestral property —Mnrden of proof tohere 
property alleged to he ancestral — Property denml 
htf a son from his mother where it originally form- 
ed part of his father's estate, Where a Hindu 
by will leaves property to another which is after- 
wards alleged to be ancestral by members of the 
testator’s family, the burden of proving it to be 
ancestral rests on the plaintiffs. There is no 
presumption of Hindu law as to its character. 
Nanabhai Ganpatrav Dhairyavan i\ Achrat- 

BAI. 


[1 L. R .12 Bom. 122 
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HINDU LAW-JOINT YAMIhY-^contiuveil. - 

ri) PRESUMPTION AND ONUS OF PROOF ' 
AS TO JOINT ¥miluY^co7itimie(l, 

(a) QmiiSi^A.-L’LY^coyichided. 

2 —Endenee — Pei'soti clat^ittng a Bliare. OmtB of 
jn'otf as to — Pvesimpziofi as to propei ty of memhej* 
of joint family ] The plaintiff as a joint member 
of the defendant’s family sued to set aside a 
release obtained from him by the defendant and 
for partition, &;c. The plaintiff was the son of ^ 
one A, and the defendant was the plaintiff’s ! 
nephew and grandson of X, being the son of X, 
an elder brother of the plaintiff. The plain- ■ 
tiff alleged that L and his brother J were joint ' 
and had canied on a family business ; that J died | 
childless, and that on Es death in 1868 the | 
whole family property passed into the hands of X, 
his eldest son, on whose death it came into the ' 
possession of the defendant as eldest male membei | 
of the family, althoui^h belonging to a younger j 
geneiation than the plaintiff The defendant ! 
denied that any part of the property in his hands ' 
was ancestral’^roperty He alleged that the pro- i 
perty of L was self-acquired, and that L had, ' 
by his Will, devised the whole of his pioperty, | 
except Rs. 25,000, to his son T (the defendant’s ; 
father) on whose death it had come to the defend- i 
ant . Ileld that there was no evid ence to prove 1 
that the property left by L at his death was joint i 
property. It might be that L was joint with his 
brother J, but it did not follow that they possessed | 
joint property. Although presumably every Hindu i 
family is joint in food, worship, and estate, there ! 
is no presumption that every family possesses 1 
property. Unless there is an admitted nucleus 
of family property, the onus of proof of the ex- | 
istence of joint property lies on the claimant, i 
The plaintiff alleging that there was joint propeity | 
was bound to make out his case, which he had j 
failed to do. Toolseydas Ludha u, Premji I 
Tbicubidas. 

[I. L. R. 13 Bom. 61 I 

(2?) Evidence of Separation. i 

3 — Refinement of shares 'in ancestral propei^ty ] J 
A four-anna ancestral share in a zemindari village 
was owned by two brothers, in which the share of 
JET son of one of the brothers was one-half, the 
remaining half being the share of the plaintiffs 
the descendants of the other brother. In the j 
village records there had been a definement of 
shares followed by entries of separate interests in 1 
the Revenue records aad since 1264 Fasli the two * 
plaintiffs had each been recorded as the owner j 
of a one-anna share and H of a two-anna share ' 
thereof. The entire four-anna share had been in ; 
the possession of mortgagees from the year 1844 ' 
excepting the si r lands of which Ef, held separately j 
Ms own share, viz , 10 bighas. On the 7th July | 
1883, E executed a deed of gift of his two-anua j 
share in favour of the defendants, and caused i 
mutation of names to be made in their favour, sur- i 
rendering to them at the same time possession i 
of the sir land. M diel on 3isb January 1884, j 
leaving neither son, widow, nor daughter, and the \ 
piainfeiffa were his heirs-at-law. They brought i 


HINDU LAW-JOINT FAWILY -^continued. 

(1) PRESUMPTION AND ONUS OP PROOF 
AS TO JOINT FAMILY— 

(d) Evidence of Separation— 
this suit to set affde the '^eed of gift and for 
possession of the.s/?* land from the defendants 
The suit was dismissed by the Court of First 
Instance, and on appeal the District Judge affirmed 
the decree, holding that the four-anna share was 
not joint and undivided property between the co- 
sharers, and that U was in separate possession of 
the two-anna share of which the defendants were 
the donees. On second appeal it was contended, 
that inasmuch as since 1844 there could have 
been no separate enjoyment of the four-anna 
share which was in the nosse^sion of the mort- 
gagees, the evidence afforded by sepaiate registra- 
tion could not prove actual separation. Arnbilm 
Dat V Suhlimaai Knar, I. L E 1 All. 487. was 
cited in support of the contention* 
from evidence of deSnement of shades followed by 
entries of separate interests in the Revenue le- 
cords, if there be nothing to explam it, separation 
as to estate may be infeired. Joint family pro- 
perty in the hands of mortgagees may be sepa- 
rated m estate, although there could be no sepa- 
rate enjoyment of the shares so separated. Amhika 
Eat V. Suhlnnant Kuar, I. L E 1 All. 437, dis- 
cussed. Eabi Lad v Dbbi Dat. 

il. L. R. 10 All. 490 

(2) NATUEB OF AND INTEREST IN 
PROPERTY 

(a) Ancestral Peoperty. 

4 . — Burden of proof tvlierc propei^ty alleged to 
he ancestral — Proyierty derived oy a son from his 
’Mother iL'here it originally formed paih of his 
father's estate Where a Hindu by will leaves 
pioperty to another which is afterwards alleged 
to be ancestral by members of the testator’s fami- 
ly, the burden of proving it to be ancestral rests 
on the plaintiffs. There is no presumption of 
Hindu law as to its character P Jf, a Hindu, 
died in 1831, having by his will bequeathed all 
his estate to his wife P and his three minor sons 
J., B, and 0, and directed as follows : — In the 
event of my wife’s demise previous to my sons 
attaining their full age of twenty-one years, to 
entitle them to claim their respective shares of 
whatever may be left after marrying, &c., then I 
direct my surviving executors will secure my pro- 
perty and divide the whole among such sons or 
the survivors, of them.” Subsequently to the 
testator’s death, his widow P managed his estate, 
and probate of his will was granted to her alone 
in January, 1832. In 1836 she bought the V. 
property for Rs. 2 801. There was no evidence to 
show out of what funds this property was 
bought, but the deed of sal© stated that it was 
assigned to‘‘ P, widow and administratrix of the 
late P J/, her heirs, executors, administrators, 
and assigns.” In 1845 the eldest son A separated 
from the family, and gave a release to his mother 
P. In 1854 she purchased the X property for 
Us, 8,452, the conveyance being to P her heirs, 
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HINDU LAW— JOINT 'WAMlhY-^eonfhuted, 

(2) NATURE OF AND INTEREST IN 
PROPERTY- ro?ifi n urd. 

Q() ANaiiiSTRA.L Property— 
cxocutorw, administrators, and assig^ns.” Iir this 
deed, also, sbe was described as the widow and 
administtaUix of P d/, deceased ” In the same 
year, r^z., 1851, tbe second son P separated, and 
gave P a release. The thiid son 0 (the third 
defendant), continued to live with his mother P 
until 1871, in which year she died intestate. 0 
then entered into possession of all the property 
which she had or managed in hei lifetime in- 
cluding the Y and X propeities. In 1879 he raoit- 
gaged these piopeities to the fiist two defendants 
for Bs. 12,5(10. ITis sons (the plaintiffs), now 
alleged those piopeities to be ancestral, and com- 
plained that he and the moitgagees were acting 
in collnsion ; that he had charged the properties 
unnecessarily , and that he and the moitgagees 
were about to sell them at an undervalue for the 
purpose of defeating their (the plaintiffs’) lights 
They, therefoie. filed this suit, and piayed (nifei' 
alia) rhat the claims of the moitgagees, after 
boin g ascertained, might be paid off. The defend- 
ants”denied that the pioperties in question were 
ancestial propeiby in the hands of C (the third 
defendant), oi that the plaintiffs as, his sons, had 
any inteiest theiem • Held, that the interest 
which the third defendants cleiived fiom his 
mother P in the mortgaged premises was ances- 
tral propeity, in respect of which the plaintiff had 
no present light of inteiference. The Court order- 
ed that on payment of the mortgage-debtthe pio- 
perties should be leconveyed to the third defend- 
ant, and, in the event of their being sold, that the 
whole of the suiplus pioceeds should he paid to 
him, The oiiginal pioperty was to be legarded. 
as in 1881, the self-acquired propeity of P J/, 
a d as having passed undei his will In the 
absence of any evidence with regaid to it, there 
was no presumption as to its character ; and the 
plaintiffs, who alleged it to be ancestral, were 
bound to prove that fact. On P M's death, his sons 
A, B, and C. took whatever they became entitled 
to’, under their father’s will, as theii self-acqniied 
property, bat in co-parcenary according to Hindu 
law, and not as joint tenants accoi ding to English 
law! As to Pshe took under the will an equal in- 
terest with her sons in the testator’s estate, liable 
to be defeated in the event of her death befoi e the 
sons attained the age of twenty-one yeais, when 
they might claim their shares. On the sons claim- 
ing their shaies, one share would be left with P, 
and that share subject to her incapacity as a Hindu 
widow to deal with immoveable propeity given 
her by her husband, would then become hers 
absolutely. A and B having sepaiated, P and 0 
continued to tieat themselves as a joint family, 
and when P died in 1871, her share in the joint 
property lapsed for the benefit of C, That share, 
whether he took it by inheritance or by survivor- 
ship, having originally formed pait of his father’s 
estate, became ancestral in his hands. Nanabhai 
Gahbateav Dhairyavan V. Achratbai. 

[I. L. R. 12 Bom. 122 


HINDU LAW- JOINT YKMILY^eontinned, 

(2) NATURE OF AND INTEREST IN 
PROPERTY-co«t*Z?/«. 

(^0 Ancestral Property— 

5 — Wanlth amassed in trade — Proof of an^ 
cesfral quality of qiroperty ] Where wealth 
amassed by an individual m trade is said to be 
ancestral in the hands of that individual, it is not 
enough to show that he inh exited some property ; 
it must be shown that the property inherited con- 
tributed m a mateiial degree to the wealth so 
amassed Ahmedbhoy Hubibbhoy i\ Oassum- 
BHOY Ahmedbhoy. 

[I. L. R, IS Bom 634 

6 — Legal ohhgafion of heir to fulfil moral olh- 
gatwns oj last proprietor,'\ In a Hindu family 
governed by the Mitakshaia law, and living joint 
m food and worship, there was no joint or aii- 
cestial property, but the father possessed certain 
separate and self-acquired pioperty. He had two 
sons, one of whom predeceased -frim, leaving a 
widow. He died intestate, leaving a son and a 
widow. The widow of the son who had prede- 
ceased his father, was, at the time of her husband’s 
death, a minor : she had never cohabited with 
him or resided with his family or received from 
them any maintenance, but had always resided 
with and been maintained by her own father. 
After her fathei-in-law’s death, she sued her 
brothel -in- law and her father-in-law’s widow for 
maintenance, which she claimed to have charged 
upon the immoveable propeity which had belong- 
ed to the father-in-law during his lifetime, and 
which was now in the hands of the defendants. 
Held (Mahmood, J., expressing no opinion on 
this point) that the pioperty in suit, though in- 
herited by the defendants, could not, so far as 
the plaintiff’s right were concerned, be correctly 
described as ‘ ancestial property ” m the defend- 
ants’ hands from which she would be entitled 
to maintenance; inasmuch as, during tbe father’s 
lifetime, it was not in any sense ancestial, and 
the sous had no ooparoenaiy interest m it, but 
merely the contingent interest of taking it on 
their father’s death intestate, and, in the case of 
tbe plaintiff’s husband, such interest, by reason 
of his piedeceasing his father, never became 
vested. Adhihai v Cursandas JSfathu^ I. L. R. 
11 Bom. 199, dissented from on this point. 8a%^i’ 
tribal V. Luximibai,!. E. B 2 Bom. 573, referred 
to. jANKi V, Nand Ram. 

[I. L R 11 All. 194 

{b) Acquired Property, 

7. — Onm of Prooff} A, a Hindu, took up some 
abandoned waste land and brought it into culti- 
vation that the true test as to whether 

the land was his self- acquired property or not, is 
whether it was brought under cultivation by 
family or self-acquired funds, and the onus pro- 
bandi lay upon those who alleged the latter. 
SUBBAYYA %\ SURAYYA. 

[I. L. R. 10 Mad. 261 
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HIHDH LAW- JOINT WAMILY-contmved. 

(3) NATURE OF JOINT FABIILY. 

8 . — Smtfor share of Profits — Saitfor Partitw)i — 
Account, right fi?.] A member of a joinfe Hindu 
family cannot sue for a sbaie of thepiofits of the 
Joint family estate as be bas no definite share 
until partition. He may sue for a partition of 
such estate unless by a family usag-e or special 
law it is impartible, and then is entitled to an 
account. Piethi Lal r. Jowahie Sixgh. 

[I. L.R. 14 Calc 493 
[L. R. 14 1 A. 37 

See Shankae Baksh v. Haedbs Baksh, 

[I. L. R. 16 Gale. 397 
[L. R 16 I. A 71 

(4) POWERS OF ALIENATION BY MEMBERS. 
{a) Manage?.. 

9 . — Sale of famllg propertg ly manager when 
hinding on an^dult member of famihjahscat at 
time of sale — Consent to such sale. 1 B and G 
were balf-brotbers and membeis of an undivided 
family, C, left bis native place, and. in bis ab- 
sence, B carried on the family business, and 
managed the family affairs. In order to raise 
money for the business, and to provide for the 
marriage expenses of 0"s sisters, B sold to the 
plaintiff a house which was pait of the family 
pioperty. On B''s death, G returned to his 
village, and refused to give up possession of the 
house to the plaintiff, who accordingly filed this 
suit. It was contended that B could not sell the 
house so as to bind C, without his express assent ; 
Held, confirming the decree of the lower Appel- 
late Court, that the sale was binding on C, who 
under the circumstances muse be presumed to 
have intended that B should continue as de jure 
and de facto manager to exercise such powers as 
the family necessities requiied. Chhotiram r. 
Naeayandas, 

fl. L. 11 Bom, 605 
{!)) Father. 

10 — Mortgage by a father — Decree against 
father on mortgage giving possethon with interest 
and costs — Son's Uabilitg to satisfy the decree as 
to interest and costs.'] The plaintiff’s father mort- 
gaged certain ancestral pioperty for a limited 
term. A suit was brought on the moitgage 
against the father, and a decree was passed, direct- 
ing the mortgaged property to be handed over to 
the mortgagee for a certain time, and awarding 
payment of interest and costs by the father. In 
execution of this decree, the mortgagee sought to 
recover the costs by sale of the property in ques- 
tion. Thereupon the plaintiffs sued for a decla- 
ration that the property was not liable to be sold 
in execution of the decree against the father, on 
the ground that the debts contracted by the father 
were for immoral pui poses, and that, therefore, 
the estate could not be bound by the deciee at all. 
The Court of First Instance found that the debts 
had not been incurred for any immoral purpose, 

W., B. 
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and dismissed the suit On appeal to the High 
Court * Held, that under the decree passed against 
the father the interest and costs became a debt 
upon the whole esoate. from which it could not 
j escape, unless it was clearly made out that the 
! debt was the result of fraud or immorality Al- 
though the father alone was primarily liable for 
' the fulfilment of the deciee, still the debt was 
j one which was rightly chargeable to the whole 
estate, and the sons would be liable, just as they 

* would have been liable if the father had compro- 
I mised the suit, unless the transaction were tainted 
I with fraud or immorality In a united family 

the father is capable of acting as the representa- 
tive of the family, except in the case of horrow- 
j ing for fraudulent or immoral purposes. In this 
! case he enteied into litigation, which lesulted in 
i loss to himself and the family which he represent- 

• ed, and he could make the family responsible for 
; any loss so menu ed The judgment-creditor could 
i aleo make them liable. Although where the 

father desires to represent the whole estate he 
j can do so, yet he is not necessarily bound to do so, 

1 nor is the whole estate liable where he explicitly 
^ or impliedly binds only his own portion, Naray- 
i ANRA%^ DAMOBAE V. JATHERVAHH. 

[I. L. R. 12 Bom. 431 

(c) Other Members. 

11 — Release by a co-parcener of his rights in 
farour of another co-parcener.] In a joint Hindu 
family, consisting of four biothers, A, B, C, and 
D. A and-^ obtained their shares by a paitition suit. 
In the plainc they stated that they relinquished 
their shares of the moveable pioperty in favour of 
C. In a suit by C against D to recover his share G 
claimed three-fourths of the moveable property. 

D contended that the release by A and B in favour 
of C could not, according to Hindu law, add to 
the share of Gas a co-parcener . Held, that C was 
entitled to the share claimed. Pbddayya 
Ramalingam. 

£L Ii. R, 11 Mad. 406 

12 — Alienation by one of members — Sale by co- 
jjarcfiier. Effect of — Mitahshara law] A sale by 
one member of a joint family held to be bad under 
the Mitakshara law, as being an appropriation by 
him, without any partition, of joint family pro* 
perty. Ghunder Coomae v. Hurbuns Sahai, 

£1. L. R. 16 Calc. 137 

(5) SALE OF JOINT FABIILY PROPERTY IN 
EXECUTION OF DEGREE, AND RIGHTS 
OP PURCHASERS. 

13. — Judgment-debtor's share in joint ancestral 
estate -^Mitahshara laic — Execution of decree by 
sale of such share — Bights of co-sharers not being 
parties to the decree or execntioji-proceedings — Sale^ 
certificate.] The question was whether the whole 
estate belonging to a joint family, living under 

u 
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(5) SALE OF JOINT FAMILY PHOPERTY IN 
EXECUTION OF DECREE, AND EIGHTS 
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iEo Mifcaksliara, including tlio sliareB of sons or 
ilio elxarc of their father alone, passed to the pur- 
chaser at a sale in execution of a decree against 
the father alone upon a mortgage by him of his 
right : IMd that, as the mortgage and decree, as 
well as the sale certificate, expressed only the 
father’s right, the Jaew conclusion was that 
the purchaser took only the father’s share, a con- 
clusion which other circumstances— the omission 
on the part of the creditor to make the sons parties 
and the price paid — not only did not counteract 
but supported. The enquiry in recent cases re- 
garding the liability of the estate of co-sharers m 
respect of transfers made by, or execution against, 
the head of the family has been this, w., what, if 
there was a conveyance, the parties contracted 
about, or what, if there was only a sale in execu- 
tion, the purchaser had reason to think he was 
buying. Each case must depend on its own cir- 
oumstances. Xfpoom)}) Tawary v. Lalla Bandli^ee 
SuJiay, I. L, E. 6 Calc. 749, distinguished. SiM- 
TOUNATIl PANPE V. GOLAP SiNGII. 

[I, L R 14 0alc 572 
[L. B. 14 I. A. 77 

14:.-^ Civil Proeediire Codc^ Act 1859, s, 

264 — MiCecntioh of decree agamst a member of a% 
midivided family hysale of Jus personal interest in 
the family estate ^wliloh loas an impartible zemin» 
<mri; sncli 'interest, by reason of his death before 
the sale, consistiny only of the rents and profits 
the7i uncollected.'] On a sale of the right, title 
and interest in an impartible zemindari in execu- 
tion of decrees against the zemindar, the head of 
an undivided family, the question was whether 
(a) only his own personal interest, or (&) the 
whole title to the zemindari, including the interest 
of a son and successor, passed to the purchaser. 
The proclamation of sale purpoited to relate to (a) 
only ; and between the dates of proclamation and 
the auction-sale the zemindar died. On the argu- 
ment that, this having given rise to an ambiguity, 
the Court must be understood to have sold all that 
it could sell, and that under the circumstances it 
could sell, and was bound to sell, (b) ; because, the 
debts, the subject of the decrees under execution, 
not having been incurred by the late zemindar for 
any immoral purpose, the entire zemindari formed 
assets for their payment in the hands of his son: 
Held, that the question of what the Court could, 
or should, have sold had not aiisen. All that re- 
quired decision was what the Court had sold. If 
(a) only was put up for sale, then that interest 
only could have been purchased. Two Couits 
having concurred in finding that (a) only was 
sold, in which also their Lordships agreed, only 
that interest passed to the purchaser, Pettaohi 
Chbttiab V . SAmiLi Viba Pandia Chinna- 
TAKBIAB, 

p, Ii. R. 10 Mad. 241 
[L. R, 14 L A. 84 
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15 . — Decree ayainst an undivided brother^ 
Morfyage of joint projierty.] J, an undivided 
member of a Hindu family, mortgaged part of 
the family property by way of conditional-sale to 
JB, to secure a loan. B having sued A personally 
for the amont due, A admitted the moitgage and 
said he would surrender the property in discharge 
of the debt, and a decree was passed accordingly, 
A’.s* undivided brothers intervened in execution ; 
Held, that the decree, not being passed against the 
pint family or its repre.sentative, and notdesonh- 
mg the property, wHch it directed to be delivered 
to the plaintiff by way of absolute sale, to be family 
property, could not be executed agamst the family 
property. Gueuvappa i\ Thimma. 

(I. L. R 10 Mad. 816 

lQ,^Decree against the fathe%^alone — Attach* 
menf of family property %n e,reeution of such decree 
— Son's uii crest in the family property when bound 
by decree against the father or by sale effected by 
the father.] Where, m a joint Hindu family, the 
father disposes of family property, the son’s inter- 
est is bound, unless the son can show in proceed- 
ings taken for that purpose, that the disposal of 
the property by his father was made under cir- 
cumstances which deprived his father^ of his dis- 
posing power. So also, where family property 
is sold under proceedings taken against the father 
alone, the son’s interest is bound, unless the sou 
can show that the sale was on account of an obli- 
gation to which he was not subject. The father 
is, in fact, the representative of the family both 
in transactions and in suits, subject only to the 
right of the sons to prevent an entire dissipation 
of the estate by particular instances of wrong-do- 
ing on the father’s part. Jagabhai Lalubhai 
r. Yijbhukandas Jagjivandas. 

[I. L. R. 11 Bom. 87 

V7,-- Par chaser at a sale in execution of a decree 
directing sale of the whole right, title, and interest 
of grandfather-^ Assignment by grandsons of the 
same property subsequently to such sale, effect of] 
In 1868, 8 mortgaged certain ancestral pro- 
perty to the first defendant for a term of nine 
years. In 1864, 8 being then dead, the de- 
fendant sued B, the son of 8, to recover the 
money-debt, and obtained a decree agamst 
the estate of the deceased. The 3 and in question 
was thereupon attached and sold on the 13th 
August 1873, subject to defendant’s mortgage lien, 
and was purchased for the defendant by his 
cousin. The certificate of sale was drawn up in 
accordance with the decree and recited that the 
purchaser bought the whole right, title, and 
interest of S. On the 3rd August, 1882, the 
plaintiff purchased from B's sons the share 
of iZ, in 8's estate. The plaintiff sued the defend- 
ant to redeem the property. The Court of 
^ First Instance rejected his claim. On appeal, 
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tLe lower Appellate Couit reversed that decree, 
and remanded the case for retrial. Ag’ainst this 
order of remand, the defendant appealed to 
the High Conrt : Meld, restoring the decree of 
the Court of First Instance, that the language of 
the decree showed that the intention was to make 
the land itself liable for the debt, and not merely 
8\% interest. By his purchase the defendant 
was to be regarded as having bargained for 
and purchased the entire interest in the land. 
Niinomi Bahuanii v. Mod\un Mohuii, I. L. R. 
13 Calc. 21, followed. Sakaram Shet Sita- 

RAM ShET, 

[I. L. R. It Bom. 42 

18. — Mortgage hy father — Decree sulsegueyitly 
to fathers^ d^tli against eldest son as heir of 
father ---Minor sons not part teS’-^Sale in eoeecution 
of family property other than that comprised in 
mortgage ^Sulseqnent suit hj minor sons to recover 
their shares-- 21 inor sons iclien hound hy decree 
against eldest son as heir of father.'] One AT 
mortgaged certain land to J5, and died, leav- 
ing four sons, viz., R, and the three minor plain- 
tiffs. Subsequently, R, brought a suit on the 
mortgage against AT by his heir, R, for the 
amount due, and obtained a decree, where- 
by it was ordered that the amount should be re- 
covered from the mortgaged property, and, if that 
proved insufficient, from the other estate of the 
deceased The minor sons were not made parties 
to that suit, nor was R sued as representing the 
joint family In execution of the decree, B 
attached and sold the whole of the joint family 
property, the certificate of sale showing that the 
right, title, and interest of A*, deceased, by 
his heir R, was attached and sold and con- 
veyed to the purchaser. The three minor sons 
subsequently brought this suit to recover some of 
the property, contending that their shares were 
not bound by the sale : Meld, on the authority of 
Blssesmr Ball Sahoo v. Luchmes^ur Singh. L. E. 
6 I A. 233 and, reversing the decree of the lower 
Court, that the property in question having been 
declared liable for the debt incurred hy the father, 
the intention was that the estate in its entirety 
should be sold. The minor sons were, therefore, 
bound by the sale, unless they could prove that 
the father's debt had been incurred for an im- 
moral and improper purpose. The case was, 
accordingly, sent back for trial of an issue upon 
that point, with a direction that the burden of 
proof should lie upon the plaintiffs. Jaieam 
BAJABASHET %\ JOMA EOITBIA. 

II. L. R. 11 Bom. 361 

19. — 21anagei\ decree against-^ Sale in execution 
of such decree passing his interest only—Bffect of 
sale on shares of the co-parceners mot paHies 
to the smt.] A sale under a decree obtained 
against the manager of a Hindu family only passes 
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(5) SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION OF DECREE, AND RIGHTS 
OP PURCHASERS— 

the right, title, and interest of those who are 
parties to the suit. Accordingly, where, in exe- 
cution of a decree obtained against two of the 
brothers of the plaintiff as managers in a suit to 
which the plaintiff was not a party, the house, 
which was the family property, was sold : Meld, 
the sale was void as against the plaintiff’s shares 
i in the house. Maruti Karayan v. Lilachand, 

; 1. L. R 6 Bom. 564, followed. Lakshman Vexka- 

' TBSH V. XASHINATH. 

: £1. L. R. 11 Bom. 700 

20 — 2IoTtqaqe of family property 'by father-^ 
Decree aqai list father enforoiny mortgage —Decree 
I for motuq aganut father — Sale in execution of 
i decrtp—BiqhU of sons.J The members of a 
j joint Hindu family brought suits in which they 
I respectively prayed for decrees that their respec. 

. tive proprietary rights in certain ancestral pro* 

‘ peity might he declared, and that their interests 
in such property, which were about to be sold in 
j exeention of two decrees against their father, 
j might be exempted from such sale. One of these 
' decrees was foi enforcement of a hypothecation 
I by the plaintiff’s father of the property in suit. 

! It was admitted on behalf of the plaintiffs, in 
I connection wirh this decree, thar although the 
I judgment-debtor was a person of immoral charae- 
j ter, the creditor had no means of knowing that 
the monies advanced by him were likely to be 
applied to any other purpose than that for which 
they were professedly borrowed, namely, for the 
purpose of an indigo factory in which the family 
had an interest* Meld, that the plaintiffs were 
not entitled to any declaration in respect of the 
execution-proceedings under the decree for en- 
forcement of hypothecation. The second of the 
decrees above referred to was a simple money, 
decree for the principal and interest due upon a 
hundi executed by the father in favour of the 
decree-holder. The suit terminating in that de- 
cree was brought against the father alone, and fche 
debt was treated as his separate debt : Meld that 
the creditor’s remedy was to have brought his 
suit, if he desired to obtain a decree which he 
could execute against the family property^ and 
not against the father’s interest only, and if he 
could maintain such suit, either against those 
members of the family against whom he desired 
to execute his decree, or against the father^ as 
head of the family, expressly or impliedly suing 
him in that capacity ; but that, not having taken 
this course, his decree was not enforcible against 
the plaintiff’s rights and interests in the attached 
property. Muttayan Ghettiar v. Sangili Yir&pan-- 
dia Chinnatanibmr, L L. R. 6 Mad. 1 , distinguish- 
ed. Nanomi Babuasin v Modhun 3fohm, I. L. R. 
13 Calc. 21, and Basa Mai v Maharajah Singh, 
I. L. R. 8 AIL 205, referred to. Balbis Singh r, 
Ajudhia Prasad. 

[I. L. R, 9 Alii 142 
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21.-^Fran(lule)it liypotheeatioii ly father — Suit 
upon the permuil oiln/ation ayaimt the father 
onhj — Money-decree^ mle in execution of^Sale 
certljicate referring to right and loitereiit of 
father only in joint family projierty — Sait hy sons 
for declaration of right to their shares — Form of 
decree.'] If a person in possession of property 
wLicli originally belonged to tbe members of a 
joint Hindu family, of whom the father was 
one, can produce as his document of title only 
a sale-certificate showing him to have bought, 
in execution of a money-decree against the father 
only, the light, title, and interest of the father, 
then he has bought nothing more than such 
interest, and he is liable to be compelled to re- 
store to the other members of the joint family 
their interests, which had not, upon the face of 
the sale-certificate, passed by the sale. The father 
and manager of a joint Hindu family executed 
a deed whereby he hypothecated certain zemindari 
property, covenanting to put the moitgagee in 
proprietary possession thereof if the debt should 
not be paid on a certain date. This trans- 
action afterwards turned out to be fraudulent 
on his part, as he had no interest in this 
property, and the obligors then sued him to 
recover the debt upon the personal obligation, 
and obtained a money-decree, in execution where- 
of the right, title, and interest of the judgment- 
debtor in certain joint family property was noti- 
fied for sale, and a sale took place at which, upon 
the face of the sale-certificate, only that right, 
title, and interest was sold. The auction-purcha- 
sers having obtained possession, asserted a right 
to the whole of the joint family estate, upon the 
ground that, as the judgment-debtor was father 
of the family, the decree must be assumed to 
have been passed against him in his capacity 
as harta, and that the other members of the 
family were therefore bound by the deciee and 
sale. The other members brought a suit to re- 
cover possession of their shares • Held that inas- 
much as, upon the terms of the sale-certificate, 
nothing more passed to the defendants at the sale 
than the right, title, and interest of the father, 
the plaintiffs were entitled to maintain the suit, 
and to have a decree declaiing them entitled to 
the whole property, subject to a declaration that 
the defendants, as auction-purchasers of the 
father’s share might come in and claim a parti- 
tion of that share out of the joint estate. Per 
Mahmood, J., that the plaintiffs were entitled 
to succeed on the further ground that the debt 
for which the decree against the father was passed 
was immoral within the meaning of Hindu law. 
Bimhlmnath Pande v. Qopal Singh, T. L. R. 14 
Calc. 572 • L. R. 14 I. A. 77 ; Deendyal v Jiid- 
deep Narain Singh, L. R. 4 I A 247 ; I. L R. 
3 Calc. 198, and Hiirdey Narain Salm v. Suder 
PerUsh Misser, L.. R. 11 I. A. 26 ; I. L R 10 Calc 
626, referred to. Ram Sahai d. Kewal Singh 

[1. L. 9 All. 672 
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22. — Mitahshara Laio—Sale of joint family 
projierfy m execution of decree^ as the o^esult of a 
mortgage hy managing memher-^Llahihty of 
shares of memheis of family not parties to the 
decree.] Although some of the members of a 
joint family had not been made parties to a suit 
upon a moitgage effected by the managing mem- 
beis. the entire family estate was bound by the 
act of the latter, and passed at the sale in execu- 
tion of a decree upon the mortgage Whether 
the shares of all wei^ bound depended on the 
authority of those who executed the mortgage. 
This authority they had to raise money to pay 
a debt owed by the family as joint members of 
an ancestral trading firm. The managing mem- 
bers of a joint trading family, having puiported 
to mortgage the family estate, to pay a debt due 
by the fiim, were sued upon it by mortgagee, 
who afterwards purchased the property at the 
execution-sale In a suit brought by the latter 
against the other members of the family to ob- 
tain a declaration that he had purchased the 
entire family estate, the defendants, without show- 
ing that the mortgage did not validly bind the 
family estate, contended that not having been 
made parties to the suit, they were not affected 
by the decree, and their shares had not passed 
at the sale in execution Held, that, as the de- 
fence was substantially on the latter ground only, 
though theie was eveiy opportunity given to the 
defendants to laise the former ground also, the 
suit need not he remanded ; and that the whole 
estate had passed to the purchaser. Nanoml 
Bahiiasin v. Modhiin 3Iohun, I. L. R. 13 Calc. 
21 ; L. R. 12 I A., 1, referred to and followed ; 
Pwsid Narain Singh Y. Ilonooman Sahay, I L. R 
5 Calc. 845, refeired to and approved. Daueat 
Ram V . Mehr Ohand. 

[I L. R, 15 Calc. 70 
[L. R. 14 I. A. 187 

23 ^Sale of joint famlh/ estate in execution of 
decree upon the f'ither\s debt — Exoneration of soil’s 
share only lohere debt has been incurred for an 
immoral or illegal purpose — Burden of proving the 
nature of the debt.] The sons in a joint family 
under the Mitakshara, cannot set up their rights 
of inheritance in the family estate against their 
father’s alienation for an antecedent debt, or 
against a sale in execution of a decree upon such 
debt, although the sons may not have been par- 
ties to the decree, unless the sons can establish 
that the debt has been contracted for an immoial 
or illegal purpose. The son’s position is distinct 
in this respect fiom that of other relations in 
the joint family, inasmuch as it is his duty to 
pay, out of the family estate, his father’s debt. 
A decree against indebted fathers, in a family 
consisting of fathers and sons, charged the family 
estate, and the sale in execution was not merely 
of the right, title, and interest of the debtors, 
but of the property being such interest. On the 
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other hand, befoie the vsale, notice was given on 
behalf of the sons that the property was ances- 
tral and joint * Meld, in a suit on behalf of the 
sons against the purchaser at the sale to recover 
their shares, that it was for the plaintiffs to 
show affirmatively that the debts were contracted 
for an illegal or immoral purpose, and that to 
establish geneial extravagance agaiut the fathers 
was insufficient. It was not necessary for the 
pui chaser to show that there had been a proper 
inquiry as to tbe purpose of the loan, or to prove 
that the money was borrowed for family neces- 
sities. Bhagbut Pershad Sing Girja Koer, 
[I L. R. 15 Gale. 717 
[L. R. 15 I. A. 99 

24. — Decree atjataU father-^ Sale of aiicestrul 
eHate ai ex^f^ti07t of iiioney decree — Son's rights 
and iialjilifies ] A purchased the half shaie of 
the judgment-debtors in cei tain immoveable fami- 
ly property, at a Court-sale held in execution of 
money-decrees against B and his bi other, who 
were membeis of an undivided Hindu family 
B'ii undivided son sued A—B and the remaining 
members of his family, being also joined as de- 
fendants — to recover a share in the land, alleging 
that his interest was not bound by the sale • but 
he did not prove that the debt for which the 
decrees -were passed was immoral, and it appeared 
that A had bargained and paid for the entire 
estate. The plaintiff was a minor at the time of 
the sale, and B was not the managing member of 
the family : Held, that the Couit-sale was bind- 
ing on the plaintiff’s share — Nanonu Bahvasm v. 
UodMoh Moliu/i, L R. 13 I. A. 1 ; I. L R, 13 Calc. 
21, discussed and followed. Kunhali Beari r. 
Keshava Shanbaga. 

[I. L. R. 11 Had. 64 

Z^.^Decree on mortgage for ancestral debt of 
family — Minor.'] In a suit by a minor to set aside 
a sale in execution of a decree on a mortgage for a 
debt of his father’s • Held, on Ihe merits, that 
the debt for which the decree was passed being 
a family and ancestral debt was binding upon the 
whole family including the plaintiff who was 
therefore not entitled to disturb the execution- 
purchaser, Daji Himat V. Dhibajram Sadaram. 

[I.L. R. 12 Bom. 18 

^ Ancestral projjerty — Almiatlons "by father 
— Son's li ad ihty for father's debts ^Purchaser--- 
— Where a Hindu governed bj the Mitak- 
shaia law seeks to set aside his father’s alien- 
ations of ancestral property, if the alienees are 
purchasers at Court-sales held in execution of 
deciees against the father, it is not enough for him 
to show that the debts, for which the decrees were 
passed, were conti acted by the father for immoral 
purposes ; it must also be show that the auction- 
purchasers had notice that the debts were so 
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contracted The points to be determined in such 
case aie — (1) What was the interest thatwas bar- 
gained for and paid for by the purchaser ? Was it 
the father’s interest only, or was it the interest of 
the entire family ? (2) Were the debts, for which 

the decrees were obtained under which the property 
was sold, contracted for immoral purposes ? and 
(3) Had the purchaser notice that the debts were 
so contracted ? Siiraj Bunsi Koer v. Shco Prosad 
Si7igJi, L. R, 6 I. A. 88 : I L. R. 5 Calc. 148 ; and 
Nanomi Bahnasin^ . ModliuiiMohnn, L R. 13 LA. 1; 
I. L. R 13 Calc 21, followed. The plaintiff sued 
in 1883 for paitition of ancestral property, con- 
sisting (ifiter aha) of certain t/uhans which had 
been sold in execution of decrees passed against 
his father. The plaintiff though an adult at the 
time, was not a party to the suits in which the 
decrees were passed against the father, nor to 
the execution-proceeding. In the ceitificates of 
sale granted to the different purchaseis, the 
property sold w'as described as being a four-an- 
nas’ share, which would be equal to the shares of 
the father and the son together, but this descrip- 
tion was qualified by the statement that ‘‘the 
right, title and interest in the above-mentioned 
pioperty of the said JR, [i.e., the father) was 
I sold.” There was nothing to show that the pur- 
j chasers bargained for and paid for the entire 
I family estate. Moreover, the plaintiff’s posses- 
' sion and enjoyment of the thikans in question 
I was never disturbed, thongh the shares had each 
I a separate possession of distinct portions of the 
' ancestral property : Held, that under the oir- 
I cumstances the father’s inteiest alone passed to 
the auction-purchasers. Krishna J i Lakshman 
I v . Yithal Ravji Renge. 
j [I L. R. 12 Bom. 625 


27. — Ancestral zemhidati sold in execution if 
decree for money against the father, t^iclnding 
the son' s right of suecessiOJi-^Del/t 7iot immoral.] A 
sale in execution of a decree against the zemindar 
for his debt purported to comprise the whole 

1 estate in his zemindaii. In a suit brought by his 
son against the puichaser, making the father 
also a party defendant, to obtain a declaration 
that the sale did not operate as against the son as 
heir, not affecting bis inteiest in the estate, the 
evidence did nor establish that the father’s debt 
had been incurred by him for any immoral or 
illegal purpose • Held, that the impeachment of 
the debt failing, the suit failed ; and that no 
partial interest but the whole estate had passed 
by the sale, the debt having been one which the 
son was bound to pay : Hardi Harain Salm v 
Under Perhash Misser, I. L. E. 10 Calc. 626, 
(where the sale was only of whatever right, title, 
and interest the father had in property), distin- 
guished MINAKSHI NAYGDU V, IMMUDI KANAKA 
Ramaya Goundan. 

1 [I, L. R 12 Mad. 142 : L. R. 16 L A. I 
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HINDU LAW-JOINT FAmiJjY—rofitrnmk 
(5) SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION OF DECREE, AND RIGHTS 
OF PURCHASERS— 

28 . — Mo ney-deo ree — Decree aga 1 7ist fatli er a lone 
-^Pm'eham' at cxecntnm-mle 'under s^ichdeei^ee — 
Iloioftir such sale lind'mg on the %ntercst of the 
sons not parties to the siut or exec^itwn-p^'occed- 
'ings*'] In the case of a joint Hindu family whose 
family property is sold by the lather alone by 
priyate conveyance, or where it is sold in exe- 
cution of a decree obtained against him alone, 
the mode of determining whether the entire pro- 
perty or only his interest in it passes by the sale, 
is to inquire what the parties contracted about in 
the case of a conveyance, or what the purchaser 
had reason to think he was buying if there was 
no Conveyance, but only a sale in execution of a 
money-decree. In the case of an execution-sale 
the mere fact that the decree was a mere money- 
decree against the father as distinguished from 
one passed in a suit for the realization of a mort- 
gage security directing the property to be sold, 
is not a complete test. The plaintiff claimed 
certain property from the defendant, alleging 
that he had purchased it from a third person who 
had purchased it at an auction-sale held in exe- 
cution of a money-decree obtained against the 
first defendant alone. The first defendant was 
the father of the remaining defendants, and they 
constituted a joint Hindu family. The sons con- 
tended that only the father’s interest was bound 
by the sale ; and the lower Couits decided in 
their favour. On appeal, the High Court reversed 
the decree, and sent back the case for a fresh 
decision, on the ground that the lower Courts 
had decided the question in the case exclusively 
on the ground that the property had been pur- 
chased in execution of a money-decree without 
referring to the execution-proceedings. Kagal 
Ganpaya -V. Manjappa. 

[1. L. H. 12 Bom. 691 

29. — Money-decree against deceased member — 
Execution after judgment-dehtofs death against 
family property not allowed ] The mere 
obtaining of a simple money-decree against a 
member of a joint Hindu family without any 
steps being taken during his lifetime to obtain 
attachment under or execution of the decree, does 
not entitle the decree-holder, after the judgment- 
debtors death and a subsequent partition, to 
bring to sale in execution of the decree the inter- 
est which the judgment-debtor had in the joint 
family property. Suraj Biinsh Koer v. 8heo Per- 
shad Singh, I. L, R. 6 Calc. 148 ; Mai Malhshe^i v 
Mai Slta Mam, I. L. R, 7 All 731, and Malhhadar 
V. Bisheshar, I, L. R, 8 All. 495, referred to. 
Jaciaitnath Pbasap r . Sita Ram. 

Li. L. R. 11 All. 302 

ZO^^Money-deeree against fatlm* — Attachimiit 
of ancestral estate,'] In execution of a money- 
decree ancestral property of the joint family of 
the judgment-debtor was attached. His sons sued 


HINDU LAW-JOINT FAMILY ^concluded, 

(6) SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION OF DECREE, AND RIGHTS 
OP PURCHASERS— 

to release their inteiest fxom attachment, alleg- 
ing that the judgment-debt had been incuried for 
immoral purposes, which was denied by the 
deciee-holder. It was held by the lowei Couits 
that nothing more than the father’s shaie was 
liable to be attached, as the sons were not parties 
to the decree : Held, that the nature of the debt 
should be determined, since the creditoi’s power to 
attach and sell depends on the father’s power to 
sell, which again depends on the natuie of the 
debt. Nanomi Bahuasin v. Modliwn Mohun, L. B. 
13 I. A 1; I. L. R. IS Calc. 21, discussed and 
followed. Ramakadan v, Rajagopala. 

[I. L R. 12 Mad. 309 


HINDU LAW-MAIN TENANOE Col 

1. Right to Maintenance 428 

{a) Concubine ... .'TT ... 428 

{h) Sister-in-law 428 

(0 Son 430 

{d) Son’s Widow • 4B0 

(6') Widow 431 


See Execution op Decree— Execution 
BY AND AGAINST REPRESENTA- 
TIVES. 

[I. L. R. 11 Bom. 528 

See Limitation Act, 1859, s. 1, cl. 13, 

[I. L. R. 12 Mad. 347 

See Hindu Law— Partition— Shares 
on Partition — Mother, 

[1. L. R. 16 Calc. 758 

(1) RIGHT TO MAINTENANCE. 

(^6) Concubine. 

I,— Incontinence of a eo-parcener's coneuhuie 
disentitling her to ^naintenance,] Continued con- 
tinence IS under the Hindu law, a condition pre- 
cedent to a deceased co-parcener’s concubine 
claiming maintenance. Yashvantrav v, Kashi- 

BAI 

[I. L. R. 12 Bom. 26 

(&) Sister-in-law, 

2 — Slid hy sister-in-liiw against brother- in-lato 

Joint family— -Death of plaintiff's husband prior 
to his father's death and therefore before devolu- 
tion of estate, lohioh was selfaeguired by his 
father — A^munt of ^nauiteiiance claimable by a 
sister-indaio — Separate maintenance.] The plaintiff 
was the widow of one P, who was the son of one 
N, if, had thiee sons, viz,, J/, P, and the defend- 
ant, C, and all lived together as a joint family. 
The plaintiff was married to P about thirty years 
previously to this suit, she being then eleven 
years of age, P died when he was fonrteen years 
old, before the plaintiff had attained puberty, and 
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HINDU LAW-.MAINTENANOE--co/i25j/i?/£^^?. 

(1) EIGHT TO MAINTENANCE— 

(5) SlSTEE-I]Sr-LAW~^0/i^^/i?i^<^. 

wMIe slie was still living with her parents. After 
her husband’s death she went to the house of her 
father-in-law, iV, and was residing there at the 
time of his death. He died intestate in 1881, leaving 
moveable and immoveable property of the value 
of Es. 1.50,000, all of which was admittedly self- 
ac<iuired property. His widow (X) and two sons 
viz , M and the defendant, C, survived him. Jf 
died in 1883 After death, the plaintiff con- 
tinued for a time to reside in the family house 
with Cn Disputes, however, arose, and she left 
the house, and went to re'=’ide with her brother. 
She now sued her brother-in-law, for mainten- 
ance, alleging that she had been obliged to leave 
his house in consequence of ill-treatment She 
claimed Es. 1,000 per month by way of main- 
tenance, and also prayed for the delivery of cer- 
tain ornaments belonging to her, which she said 
•were in th-ci^^fendant’s possession. The defend- 
ant denied possession of the plaintiff’s orna- 
ments ; and, as to her claim for maintenance, he 
contended that all the property of his father, 
JV, was self -acquired, and that, as such, the plain- 
tiff’s husband, P. had never any interest in it, 
having predeceased A’", and that she was therefore 
not entitled to maintenance out of it He stated, 
however, that he was willing to maintain her if 
she would return to his house, and live with his 
family . IleM, that the plaintiff being, as P's 
widow, a member of her husband’s undivided 
family, was entitled to maintenance from the 
defendant. Upon death, intestate, his property 
devolved upon his sons (31 and C) as ancestral 
property for the benefit of the undivided family, 
of which he (AD was in his lifetime the head ; 
or, in other words, subjects to the incidents to 
which ancestral property is liable If one of such 
sons had been disqualified from inheriting by 
reason of idiotcy, &o., he, though a member of 
the undivided family, would only be entitled to 
maintenance. The plaintiff, by reason of her sex 
was disqualified from inheriting in competition 
with males, but none the less was she entitled to 
maintenance out of the ancestral estate which 
had devolved upon the males, with whom she 
constituted an undivided family. Where a 
widowed sister-in-law claims maintenance from a 
brother-in-law, the only question for the Court 
to consider is, whether the brother-in-law has 
ancestral property in his hands ; Held, also, that 
the plaintiff being legally entitled to claim main- 
tenance from the defendant, she was entitled to 
separate maintenance, and that the defendant 
could not insist upon her living in his house. 
The property left by W at Ms death was of the 
value of Es. 1,50,000 : Held, that an allowance 
of Es. 40 per month should be paid to the plain- 
tiff by the defendant as maintenance. If P (the 
plaintiff’s husband), had survived his father, N, 
the share of W’s property, (deducting one-fourth 
for X, the widow of A), which would have 
devolved on Mm would have been a little less 
than Es. 40,000, or Es, 1,600 per annum at 4 per 


HINDU LAW-MAINTENANCE— 

(1) BIGHT TO MAINTENAN0E~^^/i?5««^e^. 
(V) Sister m-JjKW--eoTicludecl, 
cent., — that is, Es. 133 per month. The plaintiff 
could not be allowed more than the interest on 
that sum. By analogy to the case of a deserted 
wife’s claim for maintenance against her husband 
the plaintiff ought not to foe allowed less than 
one-third of such interest, hei husband having 
left no sons. Adhibai v Ottrsandas Nathu. 

[I. L, R. II Bom. 199 
(e) So3sr. 

S. — Self-ac(iuiTed^TopeTtyy\ A Hindu is under 
no obligation to maintain bis adult son out of his 
self -acquired property. Ammakannu t*. Arpu. 

[I. L. R. 11 Mad. 91 

(d) Son’s Widow. 

4 . — Malnfemnce of so/ds vjidoiv — Self -acquired 
2)ro2jn*tq.‘} A Hindu is under no obligation to 
maintain his adult son or son’s widow out of his 
self-acquired property. Thus a daughter-in-law 
can enforce no claim for maintenance against the 
self -acquired property of her father-in-law wMch 
has passed to his grandson, unless the father-in- 
law showed by conduct or otherwise an unequi- 
vocal intention that it should be taken subject to 
the obligation of providing for his support. 
Ammakannd V, Appu. 

[I. L. R. 11 Mad. 91 

5 . — Suit d’lj slster-bi-lam against hrother-in-taio 
— Death of plaintiff^ s husband prior to h%sfatJiei*^s 
death and therefore before dexolution of fathe 7 *^s 
self ’acquired estate — “■ Ancestral property ” — 
Legal obligation of heir to fulfil moral obligations 
of last proprietor In a Hindu family governed 
by the Mitakshara law, and living joint in food 
and worship, there was no joint or ancestral 
property, but the father possessed certain separate 
and seif-acquired property. He had two sons, one 
of whom predeceased Mm, leaving a widow. He 
died intestate, leaving a son and a widow The 
widow of the son who had predeceased his father, 
was, at the time of her husband’s death, a minor . 
she had never cohabited with him or resided with 
his family or received from them any mainten- 
ance, but had alvrays resided with and been main- 
tained by her own father. After her father-in^ 
law’s death, she sued her brother-in-law and her 
father-in-law’s widow for maintenance, which she 
claimed to have charged upon the immoveable 
property which had belonged to the father-in-law 
during Ms lifetime, and which was now in the 
hands of the defendants • Held (Maemood, J., 
expressing no opinion on this point) that the pro- 
perty in suit, though inherited by the defendants, 
could not, 80 far as the plaintiff’s rights were 
concerned, be correctly described as ancestral 
property” in the defendants’ hands, from wMoh 
she would be entitled to maintenance ; inasmuch 
as, during the father’s lifetime, it was not in any 


( 431 ) 


DIGEST OE CASES. 


( 432 ) 


HINDU LA’W--.MAINTENANCE-~t’o?iiJ/;iw^f2. 
(1) RIGHT TO MAimmAmn-^contirnted 
(d) Son’s Widow— comduded. 
sense ancestral, and the sons had no co-parcenary 
.nterest in it, but merely the contingent interest of 
itaking it on their father’s death intestate, and, in 
the case of the plaintiff’s husband such interest by 
reason of his predeceasing his father, never be- 
came vested. Adhibiii v. Ciirsaiidas NatlmJ. L R 
11 Bom 199, dissented from on this point. 8avi- 
stribm V. Zutewuhai, I. L. R. 2 Bom 673, refeired 
to: Ileldi however, that the father was under a 
moral, though not a legal, obligation not only to 
maintain his widowed daughter-in-law during 
his lifetime, but also to make provision out of his 
self -acquired property for her maintenance after 
his death ; and that such moral obligation in 
the father became by reason of his self-acquired 
property having come by inheritance into the 
hands of his surviving son, a legal obligation en- 
forceable by suit against that son (who took the 
estate nob for his own benefit but for the spirit- 
ual benefit of the last proprietor) and against the 
property in question. Adkihai v. Cifrsa/idcis 
Natlm, I. L. R. 11 Bom 199 ; Oanga Bai v. Sita 
Bam, I.L. R. 1 All. 170, KaU v. KaslnhaK I, L R. 

7 Bom. 127; Khetramaiu Dasi v. Ka,slu Kath 
2 B L. R. A. C. 16 ; Rajjomoney J!)aft,\ee v. Skid* 
chmder Miilhcli, 2 Hyde, 103, and Tulsha v. Gopal 
Bai, I. L. R. 6 All. 632, referred to. Jankx -y. 
Nand Ram. 

[I. L. R. 11 All 194 \ 

(0 Widow. 

6, —Bxe6iitlo7i of deo7'ee fo7* 07iamte7ia7iee of 
ividow— LiaiiUty of a7iccst7'al estate,} Mainten- 
ance decreed to a co-parcener’s widow by reason 
of her exclusion fiom succession in a joint fami- 
ly cannot be regarded as a charge on the family 
estate, or the decree treated as a decree against 
the managing member of the family for the time 
being. Mxittia v, Yirammal. 

[I. L. R. 10 Mad. 283 

7, — Widow's rlqht to separate mamtoianee — 
Widow directed lij the husband to be mauitained 
m the family house — Just cause for 7iot Ixemg m 
family house — Imputatmi of uiichasthty ] A 
Hindu widow, who is directed by her husband to 
be maintained in the family house, is not entitled 
to maintenance if she resides elsewhere without 
a just cause. P, a Brahmin, resided at Kava 
and died there in 1874, while his wife (the plain- 
tiff) was living with her parents at Dabhoi. By 
his will he devised the greater part of his 
property to his nephew ih, and bequeathed a house 
and certain other property to his wife “ if she 
came to live at Kava.” In 1883 the plaintiff sued 
M and his brother for arrears of maintenance, 
alleging that they were in possession of her de- 
ceased husband’s property, and therefoie were 
liable for her maintenance. The defendants 
pleaded that the plaintiff led an immoral life, and 
had therefore forfeited her right to mainten- 
ance. They further contended that she was not 


HINDU LAW~MAINTENANOE-cc?icZwi^ef?. 

(1) RIGHT TO MAINTENANCE— 

(r) Widow— coiieluded. 

entitled to maintenance, unless and until she 
came to reside at Kava, as directed by her hus- 
band’s will. The Assistant Judge found that 
there was no evidence of plaintiff’s unchastity, 
and that under the circumstances she could not 
live happily at Kava, where she had no i elation 
except the defendants, who had endeavoured to 
blacken her character. He awarded the plaintiff’s 
claim Held, by the High Court confirming the 
decree, that the plaintiff had a just cause” for 
not living with the defendants, Mulji Bhaish- 
ANKAR %\ Bai Ujam, ’ 

ri. L. R. 13 Bom 218 

S . — Kotice by possessi07i of loidoio of her right 
to 7nai7ite7ia7ice — 8ale of family piwpei'ty to dis- 
charge prevums 7710 rt gag o'] Immoveable property 
of a joint Hindu family was sold by a member 
of the family and his two sons to CTTe plaintiff, 
and the purchase-money was expended in redeem- 
ing a moibgage The character of the mortgage 
debt was not shown In a suit by the plaintiff 
foi possession it appealed that the property in 
question had been in the exclusive possession of 
another member of the family, and after his 
death in that of his widow, for more than 26 
years ; and that neither of them had concurred 
in the sale to the plaintiff ; it was also found that 
the widow was entitled to possession on account 
of maintenance • Held, that the separate posses- 
sion of the widow was notice to the plaintiff 
of her interest in the land, and that he was not 
entitled to defeat it. Imam i\ Balamma. 

[I. L. R. 12 Mad 334 

HINDU LAW-MARRIAGE. Col 

1. Right to give in marriage, and 

consent ... ... 432 

2. Betrothal ... ... 436 

3 Ceremonies ... ,,, 436 

4. Validity or otherwise of mar- 
riage ... ... 436 

(1) RIGHT TO 6iVB IN MARRIAGE, AND 
CONSENT. 

1 . — Marriage of a g ii'l without her fatliei^' s cou* 
se7it — Husbaiid a7ul Wife — Suit by the father to 
declai'e such ma7'riage void—FacUmi mleti\ The 
plaintiff, a Hindu father, sued for a declaration 
that the marriage of his daughter, which had 
been celebiated by his wife without his consent, 
was null and void. It appeared that the plain- 
tiff had for about eight >ears voluntarily given 
np residence with his wife and daughters, and 
that he had several times been requested by his 
wife to get their daughter, aged eleven years, 
manied, but had neglected to do so. The plain- 
tiff’s wife, accordingly, having procured a suit- 
able husband for their daughter, infoimed the 
plaintiff of the intended marriage ; but the 
plaintiff instead of approving the course taken 
by his wife, filed a suit, and obtained an injunc- 
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HINDU LAW— MARRIAG-E — contbiuech 

(1) RIGHT TO GIVE IN MARRIAGE, AND 
CONSENT— 

tion resfciainmg Hs wife from celebratingf the 
marriage. The marxiage nevertheless was solem- 
nized with due ceremonies. The Court of First 
Instance declared the marriage void The de- 
fendant appealed, and the lower Appellate Court 
reversed the lower Couit’s decree. On appeal 
by the plaintiff to the High Court , Held, con- 
firming the decree of the lower Appellate Court, 
that the marriage should be supported, under 
the circumstances of the case, on the principle 
of factum lalet, there being no express authority 
in the Hindu law-texts, making the consent of 
the paients and guardians of a girl a condition 
precedent to the validity of a marriage. The 
plaintiff having been infoimed of his wife’s in- 
tention to marry their daughter, made no lond 
fide attempt to marry her, and after entirely 
foregoing his claim to all control over his daugh- 
ter for msr!>» years, merely attempted to assert 
his right without any regard to her interests, and 
with the sole ob 3 ect of annoying the mother, from 
whom he had been long separated with his own 
consent. Qucere, whether Civil Courts would 
set aside a marriage if a cleai case was estab- 
lished of fraud, by both the paities intermarry- 
ing, on the rights of the father as guaidian of 
his daughter for the purposes of mariiage. 
Khushalchand Lalchakd V . Bai Mani. 

[I. L. R. 11 Bom. 247 


2.^ Custody^ (xicardiatisfLij) — JfigJit of father 
to gbce hu daughter marriage — Conduct of 

father forfeiting such right — Suit hy a father to 
restrain his wife from giving their daughter 'in 
marriage without liis consent,^ The plaintiff and 
B, the second defendant, were husband and wife 
belonging to the Prabhu caste, and lived together 
in the house of the first defendant, who was Ks 
father, until the year 1880. In 1877 a daughter S 
had been born to them. In 1880 the plaintiff was 
convicted of theft, and sentenced to two years’ 
imprisonment At the end of his term of im- 
prisonment he did not return 1;o live with his 
father-in-law, but went to reside in his own 
father’s house, wherein 1884 he requested his 
wdfe It to join him with their daughter S 
It refused, and she and S continued to live 
in the house of the first defendant, her 
father. The plaintiff then married a second 
wife. In November, 1885, S having attained nine 
years of age— an age at which it is customary 
for Prabhus to seek husbands for their daughters 
— demanded Ms daughter 8 from the defendants, 
who, however, refused to deliver the girl to the 
plaintiff. In May, 1886, the plaintiff filed this 
suit against the defendants, complaining that 
they were about to have his daughter 8 married 
to her cousin without his (the plaintiff’s) con- 
sent. He prayed that he might be declared en- 
titled to the custody of his daughter, and for an 
injunction against her mairiage without his con- 
sent. On filing this suit he obtained a rule nisi 


HINDU LAW — MARRIAGE-coiiiJiwi^^i. 

(1) RIGHT TO GIVE IN MARRIAGE, AND 
CONSENT — continued, 

for an injunction against the defendants * Helcf 
that, pending the heaimg of this suit, he was 
entitled to the injunction asked for. NajSTAbhai 
Gan PATE A V Dhaip.yavan i \ Jaxaedhan Yasu- 

DEV. 

[I. L. R. 12 Bom, 110 


3 --Guardianship — Paternal relatives— Their 
authority to give a girl in marriage — Civil Court's 
pirisdietion to interfere with this authority.'} 
The general authoiity. failing the father of the 
paternal relatives to dispose of a giil m marriage, 
is recognized by the Hindu law as a part of the 
guardianship which is correlative as a right and 
a duty to her dependence both as a female and 
as an infant. But those who seek the aid of the 
Civil Couits, in order to give effect to this 
authority, may not impiopeily be put upon terms 
which may appeal necessary in older to prevent 
the authoiity fiom being abused to the injury 
of the infant. Wheie a father or mother is the 
guardian, the intervention of a law Couit can 
seldom be necessary or desiiable. In the case of 
very gross misconduct and disregard of paternal 
duty, the Oouit may interfere even in the case 
of a father. A Hindu died, leaving a widow and 
an infant daughter named B. After his death, 
his widow was forced, through the unkindness 
of her mother-in-law, to seek refuge at her 
parents’ house. There she died about eighteen 
months after her husband’s death. The orphan 
B was then brought up by her maternal uncles, 
8 and G, "When B became ten or eleven years 
old, her paternal uncle and paternal grand- 
mother sought, under Act IX of 1861, to take 
possession of the minor J3 fiom the custody 
of her maternal uncles. This application was 
resisted by 8 and on the ground that the peti- 
tioners had no right to give the girl in marriage, 
and that their object was to marry the girl to an 
old Bhatia in Bombay for a large sum of money 
The Court found that seveial Bhatia girls of 
Dharangaon, where the paities resided, had of 
late been mariied to old Bhatias in Bombay, the 
girl’s relatives receiving large sums of money. 
And as the girl had never lived with the peti- 
tioners, the Court) ordered that she should, for 
the present, continue to live wnth her maternal 
uncles until the petitioners found a suitable 
husband for her, to be approved by the Court. Of 
the persons selected by the petitioners, one was 
approved by the Court. He was a resident of Vaiza- 
pur, a town in the Nizam’s dominions The Court 
passed an order authorizing the petitioners to 
give the girl in marriage to this person, and 
directing the girl to be made over into the peti- 
tioner’s custody a month before the day fixed 
for the marriage. Against this order 8 and 
G appealed to the High Court : Held, that 
the petitioners, as paternal relatives of the 
girl, had, under the Hindu law, a preferential right 
to dispose of the girl in marriage ; but as they 
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HINDU LAW^MARHIAGE-^ HmtiMied, I 

(1) EIGHT TO GIVE m MARRIAGE, AND 
CONSENT— 

IkkI never taken caie of tlie girl, it was necessary 
ie tlic interests of the minor, to put tlicra upon 
tonns to prevent the possibility of their abusing 
their authoiityto the minor’s piejudice: Held, ' 
also, that the' girl should not be married to a 
person living in foreign territory, as the effect of 
marriage with such a person would be to place 
the minor beyond the protection of the Court in 
Biitish India : Ileldy also, that the girl ought not 
to be forced into mairying a person whom she 
did not like. Sheidhar v. Hiralal Vithal. 

[I. L.R.12 Bom. 480 

(2) BETROTHAL. 

4 . — Breach of 2 }romm of marriage — ’Recipro- 
cal co7itingent contract -^Damages — JJpariyaman 
— Malai Blmiia caiite,'\ The plaintiffs alleged 
that by a written agreement dated the 18th 
March 1882, the first defendant and her deceas- 
ed son, X, agreed, that the second defendant, 
A", who was the daughter of the first defendani., 
should be given in marriage to the second plain- 
tiff, who was the son of plaintiff No. 1 ; and that 
the betrothal of these two persons took place 
accordingly The agreement was executed by 
the said X, as eldest male member of his family, 
in the name of his deceased father. In pursuance 
of this agreement, the plaintiffs paid to the fiist 
defendant Rs. 700 as '•^iq)ariyama7if‘ and they 
presented K with ornaments and clothes of 
considerable value. The plaintiffs complained 
that the first defendant subsequently refused to 
carry out the contract of mariiage, and had 
married her daughter, AT, (defendant No. 2), to 
another person. They claimed in this suit to re- 
cover the ornaments and clothes, together with 
the Rs. 700 paid to the first defendant as “ upari- 
yaman"^^ and Rs 10,000 as damages. The first 
defendant was sued both in her personal capacity 
and as heir and legal lopresentative of her son, 
X. The first defendant pleaded that neither she 
nor the second defendant weie bound by the 
betrothal agreement, as they were not parties to 
it ; that the contiact had been a contingent con- 
tract, inasmuch as her son, X, had agreed to give 
AT, (defendant No. 2), in marriage to the second 
plaintiff only on condition that he (X) should 
obtain in marriage Z7, the daughter of the third 
plaintiff, and that X and U were accordingly 
betrothed ; that X had died in 1884, and that the 
contract had been thereby determined ; that she 
had been willing to renew it, and had proposed 
that a younger son of hers, (el), should be accept- 
ed as the husband of but that the plaintiffs 
had declined this offer. In proof of her allega- 
tion that the contract was a reciprocal con- 
tingent contract, the first defendant relied upon 
the following clause in the agreement : — *‘At 
the time when the marriages are to take place 
the marriages of the two girls are to be performed 
together* When you shall give your daughter 
in marriage, I also am at the same time to give 


HINDU LAW- MARRIAGE — concluded . 

(2) BBTROTHAL-^?^>w<“;^w«. 

my daughter in marriage fields that the agree' 
ment of betrothal was not a reciprocal contin- 
gent contract ; and that the first defendant had 
committed a breach of the agreement by not 
giving her daughter, K in marriage to the second 
plaintiff ; and that the plaintiffs were entitled 
to recover from the first defendant the value 
of the ornaments and the Rs 700 paid by the 
plaintiffs as ‘‘ njjariyaman,'^ together with 
Rs. 600 damages for the breach of contract. The 
second defendant being a minor was held not 
liable, and the suit as against her was dismissed. 
Mulji Thakeesey r Gomti, 

• [I. L. R. 11 Bom, 412 

(3) CEREMONIES. 

5 — Gandharva 7}iamagej necessary ceremoyiies 
In order to constitute a valid marriage in 
Gandharva form, nuptial rites are essential 
Brindavana r. Radhamani. 

[I L.R 12 Mad. 72 

(4) VALIDITY OR OTHERWISE OF 
MARRIAGE. 

6. — Siidras-^fnter-marnage between persons 
of different sections of the Sndra caste, Validity 
of}' There IS nothing in Hindu law prohibiting 
marriages between persons belonging to different 
sections or sub-divisions of the Sudra caste. 
JS'aram Bhara v. Raltlial Gaui, I. L. R. 1 Calc 1; 
Inderun VaJungyponly Taver v Ramasawmy 
Talarer, 13 Moore’s I. A 141 ; and Rammimli 
Animal v Knlanthai Natclviar, 14 Moore’s I. A. 
346, referred to. Upoma Kuohain n. Bhola- 
ram Dhubi. 

[I. L. R. 15 Calc. 708 
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1. Requisites for Partition 436 

2. Property liable (or otheiwise) to Par- 
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6. Agreements not to Partition, and 

Restrains on Partition ... 441 


(1) REQUISITES FOR PARTITION. 

1.— Effect of deed as creating or 7iot creating 
^iartition,} Jl, the son of a deceased zemindar, 
sued B and C, his widow and brother, for posses- 
sion of the zemindari, which was impartible. 
In order to prove that C was divided from the 
late zemindar, A filed and proved a deed of parti- 
tion executed by them in respect of their moveable 
property and of a house, whioli concluded as 
foEows “There shall be connection only by 


( 437 ) 
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HINDU LAW-^PARTITION — ooiitunLecl, 

(1) EEQUISITBS FOR PARTITION— 

lelationsliip, but there shall be no pecuniary con- 
nection between us.” Held^ that the deed effected 
only a partial paitition, and that the last clause 
must be referred lo the copaicener s right in par- 
tible property described in the instiument, and 
did not operate as a release, of any right of succes- 
sion to impartible pioperty. Paevathi r. Thiru- 
MALAI, 

tl* Ii. K. 10 Mad 334 

2. — Etidence of separatmi^DeJinement of shares 
i)h mwestral projjei'Uj ] A four*anna ancestral 
share in a zemindari village was owned by two 
brothers in which the share of H son of one of the 
brothers was one-half, the remaining half being 
the share of the plaintiffs, the descendants of the 
other brother. In the village records there had 
been a definement of shares followed by entries of 
separate i ntere st in the revenue records and since 
1264 Fasli tM^wo plaintiffs had each been record- 
ed as the owner of a one-anna share and II of 
a two-anna share thereof. The entire four-anna 
share had been in the possession of mortgagees 
from the year 1844 excepting the sir lands of 
which ^ held separately his own share, , 10 
bighas. On the 7th July 1883, M executed a 
deed of gift of his two-anna share in favour of 
the defendants, and caused mutation of names 
to be made in their favour surrendering to them 
at the same time possession of the sir land. H 
died on 21st January 1884, leaving neither son, 
mdoWj nor daughter, and the plaintiffs weie his 
heirs-at-law. They bi ought this suit to set aside 
the deed of gift and for possession of the sn land 
from the defendants. The suit was dismissed by 
the Court of First Instance, and on appeal the Dis- 
trict Judge affirmed the decree, holding that the 
four-anna share was not joint and undivided pro- 
perty between the co-sharers, and that AT was in 
separate possession of the two-anna share of which 
the defendants were the donees On second appeal 
it was contended, that inasmuch as since 1844 
there could have been no separate enjoyment of 
the four-anna shaie which was in the possession 
of the mortgagees, the evidence%fforded by sepa- 
rate registration could not prove actual separation : 
Ileidf that from evidence of definement of shares 
followed by entries of separate interests in the 
revenue records, if there be nothing to explain 
it, separation as to estate may be inferred. Joint 
family property in the hands of mortgagees may 
be separated in estate, although there could be no 
separated enjoyment of the shares so separated. 

Eat v. Sahlimanl Kua7% I, D. R, 1 Ail, 437, 
discussed. Ram Lal ??. Dabi Bat. 

£1, L. R. 10 All. 490 

-Effect of agreenicM to dirlde.'] To con- 
stitute a partition, there need not be an actual 
partition by metes and bounds. An agreement to 
divide is sufficient to constitute partition. Two 
brothers drew up a memorandum of partition 


HINDU LAW— PARTITION -co7itmued. 

(1) REQUISITES FOR PARTITION.-c^)>i^J^^^^?e^^. 

whereby they agreed to divide the family pro- 
perty in equal shares, and provided that if at any 
future time their sons did not agree and there 
were any partition, they should exercise owner- 
ship in accordance with this document ; neither 
was to take more than was mentioned in the 
document that this agreement constituted 

a partition between the brothers, and was binding 
on their descendants. Ananta Balachaaya t \ 
Bamodhar Makujs-d. 

[L L. R. 13 Bom. 25 


(2) PROPERTY LIABLE (OR OTHERWISE) 
TO PARTITION. 

Impartible estate — ZemiTidan^ In 1803 G 
being in possession of the zemindari of if, the 
permanent settlement was made with him and a 
sanad was granted to him as prescribed by Reg. 
XXV of 1802. In 1827 6, the only son of G, 
being in possession of the zemindari, got into 
debt and the zemindari was sold in execution of a 
decree and bought by Government. In 1835 the 
zemindari was granted to A, the son of by 
Government and a sa^iad issued in the usual 
term as prescribed by Reg. XXV of 1802. 
A died in 1864 leaving four sons, the three plain- 
tiffs and C, his eldest son C died in 1869 leaving 
an only son «/, the defendant In 1869 the Court 
of Wards took charge of the estate on behalf of 
the infant defendant and allowed his uncle, plain- 
tiff No 1, to receive the lents of the zemindari as 
renter. J and his three uncles lived in the same 
house and participated in the joint family pro- 
perty until 1872, when the plaintiffs claimed to 
have the zemindari divided. By an agreement 
between the plaintiffs and the Court of Wards all 
the moveable and immoveable property, except the 
zemindari taluk, was divided into four shaies and 
distributed in 1878 between the plaintiffs and 
defendants. In 1884 the plaintiffs sued for parti- 
tion of the zemindari, alleging that their cause of 
action arose in 1872, when the Court of Wards 
denied their right to a partition of the zemindari 
taluk. The defendant pleaded that the estate 
was not partible : Meld distinguishing the Mmi- 
sapore case (12 Moore's I A, i) and the Shiva- 
gimga case (I. L. R. 3 Mad. 290), and following 
the principle laid down in the Xuzvtd case (I. L R. 
2 Mad. 128) that the zemindari was paruMe. 
Jaganatha i \ Ramabhadea. 

[I. L. R. 11 Mad. 380 


(3) PARTITION OF PORTION OF PROPERTY. 

5 — Partition of a portion of joint famlhj pro^ 
pertg — Siut for partition ofaportio?i only of joint 
family A suit will not lie for parti- 

tion of a portion only of joint family property. 
Jo(3-bxdra Nath Mukerji JuaoBUXDHu 
Mukeeji. 

[I. L. R. 14 Gale. 122 


DIGEST OE CASES. 
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HIKBU LAW-PARTITION— 

(1) lUGIITTO PAKTITION. 

(4; Generally. 

6 . — Inlierlidnce of talukdarl ostaie ‘hi Ondc^ 
8(imd neognizbirf }}rmogomturi\ effrct of m to 
exisfuu/ 7*ighU of nhhooita}too — S/iarcit held hy 
memhoTi^ of fanidy^Moftiie ;i)}'oJitfi o)i sprajic and 
dejiiute .shares.'] Tlie oidxuaiy rule is that if per- 
sons are entitled beneficially to shares in an es- 
tate they may have partition. Although in a suit 
for the partition of joint family estate, whoie the 
head of the joint family does not account 
for the profits, under the ordinary Hindu law, 
mesne profits are not recoverable, it is not so 
where the family has been living under a clear 
agreement that the membeis are entitled, not as 
an oidmaiy Hindu family, bub in specific and 
definite shares. If the enjoyment of those shares 
is in any way distuibed, the right to sue for pro- 
fits will arise, as well as the light to paitition. A 
talukdari estate which before and after annexa- 
tion, was subject to the common Hindu law of 
Oude, mz,, the Mitakahara, was restored after the 
general confiscation of 1868, to the family, which 
received a sanad recognizing the shares of its 
members. At the same time, a giant was made 
to the head of the family as talukdar of two 
other villages, and to him afterwaids in 1861 was 
issued a primogenituie sanad of the above taluk- 
dari estate. The mtml could not prevail against 
the family lights of inheiitance ; and effect was 
given to family arrangements with the same 
result as regards the two villages. On the con- 
tention that the family, by the effect of the 
miiads, was to have one head and sole manager 
in the talukdar, who, being accountable to the 
junior members for their shares of the profits, was 
alone to hold the entire estate by piimogeniture 
Held^ that this kind of managership was entirely 
unknown, to the common Hindu law of Oude , 
and that apparently, the Oude Estate Act, 1869, 
did not contemplate any such thing At all 
events there must be clear arrangements, such as 
were not found here, to establish and prove its 
existence, Paitition was accoidingly decreed to 
the members of the family suing tor it Pirthi 
Pal Siiigh v, Jawaliir Stngli, L R. 14 I. A. 
37 ; I. L, H. 14 Calc. 493, as to the light to paiti- 
tion of a talukdar i estate, referred to and follow- 
ed • also the same case in regard to profits, wheie 
the members of a family are entitled to specific 
and definite shares nob as members of an ordi- 
nary joint family. Shankar Baksh h, Hardeo 
Baksh. 

ri.L.R,16 0alc. 097 
[L. R. 16 I A. 71 

(&) Illegitimate Ohilbren. 

7,^Sudra8 — Illegitimate Among Sudras 

an illegitimate son is entitled to maintain a suit 
fox partition of the family property against his 
father’s legitimate sons: and if his interest is 
endangered by reason of the property being left 
under the management of the latter, partition 


HINDU LAW-PARTITION-d?ow^/?me^. 

(4) RIGHT TO 

C/0 Illegitimate Children— 

can be claimed during his minority ThangAm 
P lLLAI SUPPA PiLLAI. 

[I L R. 12 Mad. 401 

(c) Widow. 

8. — ir/rZozo in possession of husland's estate joint* 
Ig—ltile under adoption or vnU.j Where Hindu 
widows are in lawful possession of the pioperty 
of their deceased husband, they have an estate or 
mteiest theiein in lespeot of their possession 
notwithstanding that* under an adoption or will 
by the deceased a piefeiable title thereto may 
exist. Such estate being joint is also partible, and 
either widow may maintain a suit for possession, 
SUNDAR y, PaRBATI. 

[L. R. 16 I. A. 186 : I L. R. 12 All. 51 

(5) SHARES ON PAETIT^TCn! 

(a) Mother. 

9. — Bengal School of Laio — Partition hy sons-*** 
Mother's share on partuion-^Siiecession to share 
giren to a mother on partition!] Under the Bengal 
School of Law the share which a mother takes on 
partition among her sons is not taken fiom her 
husband’s estate either by inheiitance or by way 
of survivorship in continuation of any pre- 
existing interest, but is taken fiom her sons in 
lieu of, or by way of provision for, that main- 
tenance for which they and their estates are 
already bound ; and on her death that share goes 
back to her sons fiom whom she leoeived it. 
SOROLAH BOSSEE l\ BhOOBHN MoHUN NEOGHY. 

Unnopoornah Bossee -r. Bhoobun Mohun 
Neoghy. 

[X. Ii, E. 15 Calc. 292 

Maintenance cf Hindu ividow lolm'e there 
are sons hj different mothers^ how chargeaUe,] 
When the Hindu law piovides that a share shall 
be allotted to a woman on a partition, she takes 
it in lieu of, or by way of provision for, the 
maintenance foi c^which the partitioned estate is 
already bound According to Jimutavahana, re- 
ferred to by Jaganatha (Colebiooke), commenting 
on V. 89 of Chap. 2, Book V, it is a settled rule 
that a widow shall receive from sons, who were 
born of her, an equal share with them ; and 
she cannot receive a share from the children of 
another wife. So long as the estate remains 
joint and undivided, the maintenance of widows 
IS a charge on the whole ; but where a partition 
takes place, among sons of different mothers, 
each widow is entitled to maintenance only out 
of the share or shares, allotted to the son or 
sons of whom she is the mother Jeeomony 
Bossee v. Attaram Ghose (Macnaghten’s Cons. 

H. L., p. 64), referred to and approved. Heman- 
GiNi Basi t’. Eedarnath Kundh Chowdhry, 

[I. L. E. 16 Calc 758 
[L. E. 16 I. A. 115 
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HINDU LAW— PARTITION~f(??ac??^^^^. 

(6) AGEEEMENTS NOT TO PARTITION, AND 
RESTRAINT ON PARTITION. 

11. — Land dedicated to faintly 'idol — Land 
excluded from partition of family property and 
declared tnalienahle — Sulseqnent purchase from 
Escheat Bepartmeiit of Goiernment — Flale in exe- 
cut ion of decree ] By a paitition-deed by the 
six members of a Hindu family it wels provided 
that part of the land of the family should be set 
apart for the maintenance of the family idol and 
should be inalienable and the rest of the land 
was divided equally. Subsequently the Govern- 
ment claimed the dedicated land as an escheat, 
and sold it to the members of the family jointly, 
of whom one built a house on part of it— less 
than one-sixth — with the consent of the others. , 
The house and its site was sold in execution of i 
a decree against the builder: Held, tnai; the ; 
other membeis of the family were not entitled ! 
to have the house removed or the sale cancelled, j 
MALLAN««:^UEUSH0THAMA. j 


HINDU LAW— REVERSIONERS— 

(1) POWERS OF REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE 
ALIENATIONS— d oneluded. 

a suit to have an alienation by the widow of a 
childless Hindu declared inoperative beyond the 
widow's own life interest is the nearest rever- 
sionei who, if he suivived the widow, would 
mheiib, unless it is shown or found that he 
refused without sufficient cause to sue, or pre- 
cluded himself by his own act from suing, or 
colluded with the widow, in which case only can 
the more remote reversioners maintain such a 
suit Anuad Koer v. Court of Wards, L. R. 
8 1 A. 14 , I L, R. 6 Calc. 764, and Maghunath v. 
Thahurl , I. L. E. 4 All 16, referred to. Bamplial 
Bai V. Tula Kuan, I. L. R. 6 All. 116, and Madan 
Jlohan V, Puran Alai, I. L R. 6 AIL 288, distin- 
guished, Jhula / . Kai^ta Prasad 

[I. L. R. 9 All 441 


[I. L. R. 12 Mad. 287 

HINDU LAW — PRESUMPTION OP 
DEATH. 

Inheritance — Missing pei'son — Claim after seren 
years-- Co-owners — Ahsent co»oiraer — Claim to 
his shai'c of projierty a quest ton of eiidencc, not of 
succession — Evidence Act I 1872, s 108 ] 
E, G, and B, were co-owners of certain Itlioti 
villages. B disappeared and was unheard of for 
more than seven years. In his absence, B \ 
received his {B^s') share of the rents and profits | 
G claimed to he entitled to a moiety of Bis i 
share therein, and brought this suit against B : | 
Held that G was entitled to such moiety. B, j 
having been absent and unheard of for more ! 
than seven years, might be presumed to be dead, | 
under s. 108 of the Evidence Act I of 1872 ; I 
and G, as one of his two survivois, was entitled 
to a moiety of his property "Wheie the right of 
a party claiming to succeed to the property of 
another is based on the allegation that the latter 
has not been heard of for moie than seven years, 
the question to be decided is onq of evidence, and i 
not a part of the substantive law of inheiitance. ; 
ParmOfSliar Rai v. Bisheshar Singh, I. L R. I 
1 AIL 53, concurred in. Dhondo Bhikaji i\ | 
Ganesh Bhikaji, i 

[I. L, R. 11 Bom. 433 j 

HINDU LAW— REVERSIONERS. Col. I 

1. Powers of Reversioners to restrain ^ 

waste and set aside alienations 441 | 

2. Conveyance by widow with rever- 

sioner’s consent ... ... 442 

(1) POWERS OP REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE 
ALIEISATIONS. 

1 . — Hindu widow — Alienation — Suit log rever- * 
sloner to set aside alienation — nearest revei’sioner I 
—CoUnsion ] The only person who can maintain ^ 


(2) CONVEYANCE BY WIDOW WITH 
I REVERSIONER’S CONSENT. 

* 2. — Gift hy Hindu widow of her own interest 

1 and that of consenting reversioner A Hindu 
! widow in possession can, with the consent of a 
reversioner, make a valid gift which will operate 
I so far as the interest of the widow and that of 
' the consenting reversioner are concerned. Many 
i Srimnty Btheah v. Many Koond Lufa, 4 Moore’s 
I I, A 292; Kooer Qoolal) Stng.Y Bao Kurun Singh, 

I 14 Moore’s I A IIQ; St a Bassi v. Gur Sahai, 
I. L. R. 3 All. 362 ; and Baj Bulluhh Sen v Oomesft 
Ohunder Booz, I L. R. 5 Calc. 44, referred to, 
Bamplial BaiY Tula Kuan, I. L. R. 6 All 116, 
distinguished. Rai^iadhix i\ Mathura Sikgh. 

[I. L. R. 10 All. 407 

HINDU LAW— STRIDHAN 

3. — Mayuliha— Inheritance — Property given to 
a iDoman hg a stranger— Beiolution of such pro- 
pertg—Baughter'^s daughtei^'s not entitled to it — 
Sotis widow preferred as gotraja sapindai\ 
By the law of inheiitance laid down in the May- 
nkha a house given to a married woman by a 
stranger to the family and her own earnings de- 
volve on her death as if she had been a male. 
The daughtei -in-law of the deceased ownei suc- 
ceeds, theiefoie, in prefeience to the daughters of 
a deceased daughtei, Bai Narmada v. Bhag- 

WANTRAI 

[I. L. R 12 Bom. 605 

2 — Shares in villages held hy ivife of former 
piwprietor'^Mitahshaia} A share in a pattidari 
village given by a Hindu pioprietor to his wife 
may become her if within the contempla- 
tion of the Mitakshara, s. 11, cl. 1, enabling her 
to make a valid gift of it. Thakeo v, Ganga 

[I L. R. 10 All. 197 
[L. R. 16 I. A. 29 
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HINDU LAW-USURY. 

Intf'rvH rmtirrahle at amf one time, amount of 
•--‘Bamdupat^ Mule qf^Aet XXVI/J of 1855- 
iDffJ) Gonvtf Omhnavf/ Onginal (^fvll Junadio* 
tion.2 The rule of Hindu law, known in Bombay 
as the rule of I)a7nda2)at, thuh no greater arrear 
of interest can be recovered at any one time than 
what will amount to the principal sum, is neither 
a mere moral precept nor limited in its application 
to other than stipulated interest, and as a part of 
the Hindu law of contract is, in the absence of 
any legislative enactment to the contrary, the law 
as between Hindus in the High Court in its 
Ordinary Original Civil Jurisdiction. Act XXVIII 
of 1856 deals exclusively with the rate of interest 
which may be allowed, and there is nothing in 
that Act inconsistent with the rule oiDamdnpat. 
jSfatholliai Ptinaeliayid v. Miilehand Hirachnid^ 
6 Bom. A. C. 196, distinguished. Nobin Chundeb 
Bannebjee n. Romesh Ohunbee Ghose. 

[I. L. R, 14 Calc. 781 


HINDU LAW- WIDOW. Col 

1. Interest in estate of husband — ... 443 

(/i) By inheritance 443 

(1)) By deed, gift or will ... 444 

2. Power of widow — ^ ... 445 

Qi) Power of disposition or aliena- 
tion ... 445 

3. Decrees against widow, as represent- 

ing the estate, or personally ... 448 

4. Disqualifications — ... 448 

\a>) Re-mar nage ... 448 


See Declakatory Decree, Suit foe— 
Reversioners. 

ri. L. R 11 All. 253 

See Hindu Law— Pamily Dwelling 
House. 

[I. L, R, 13 Bom. 101 

See MORTGAGE— Redemption— Redemp- 
tion OF Portion of Property. 

[I. L. R. 11 Mad. 304 

(1) INTEREST IN ESTATE OF HUSBAND. 
{a) By Inheritance. 

1. — Aee'umulHt‘ions,"\ The right of^ a Hindu 
widow to the income and accumulations of her 
husband’s estate arising subsequently to his death 
is absolute, and is not affected by the fact that 
she may receive them in a lump sum ; but whether 
she receives them as they fall due, or after 
they have accumulated in the hands of others her 
right is the same. Grish Chunder Roy <w. 
Broughton. 

[I. L. R. 14 Oalc. 801 

2. ~^lnte7'est of Hindu ioido7vs in possession — 
Partible cstatef\ Where Hindu widows are in 
lawful possession of the property of their deceased 
husband, they have an estate or interest therein, 
in respect of their possession, notwithstanding 
that under an adoption or a will by the deceased, 


HINDU LAW— WIDOW-^’o^i^i/iwrrA 

(1) INTEREST IN ESTATE OF HHSBAND- 
eontinued, 

( a ) By Inheritance— 

a preferable title thereto may exist. Such estate 
being joint is also partible and cither widow may 
maintain a suit for partition. Sundab i. Par- 
BATI. 

[L. R. 16 1. A. 186 
[1. L. R. 12 All. 51 

(h) By Deed, Gift, or Will. 

3. — Joint tenancy — Tenancy •ni-oommon — Ap^ 
pointment of persons “ 2o be the heirsj of testator — 

Widow's estate in property devised to her by her 
husband's willf\ B, a Hindu, died in 1876, leav- 
ing by his will all his pioperty to his widow Jf, 
and his adopted son N, “ as his heirs, ” with a 
direction that they should maintain themselves 
out of the income, and pay one D, RsJJlOO a year 
for managing it iV died intestate in 1880 in TP^ 
lifetime, and II then claimed the whole estate, 
contending that, under the will, she and iY had 
been joint tenants, and that on his death she took 
his share by survivorship. N left a widow, the 
plaintiff L; Held, that, under the will, H" took 
only a widow’s estate in half the property, and 
that (subject to her right, as a Hindu widow, to 
a widow’s estate in a half share) the entire pro- 
perty vested absolutely in iV. On IT s death the 
property (subject as aforesaid) vested in the plain- 
tiff X, as his widow and heir, for a widow’s estate, 
and she became entitled to joint possession with 
the defendant II, A widow taking under her 
husband’s will takes only a widow’s estate in the 
property bequeathed to her, unless the will con- 
tains express words giving her a larger estate. 
Hirabai V , Lakshmibai. 

[1. L, R. 11 Bom. 573 

Affirming on appeal the decision in Lakshmi- 
bai r Hirabai. 

ri. L. B. 11 Bom. 69 

4. — Gift of immoveable property by husband — 
Life interest — Heritable %nterest — Alienable in- 
terest.'] The plaintiff, alleging himself to be joint 
in estate with A, his grand-uncle, sued^ to set 
aside an absolute gift of the house iu suit made 
by A in favour of his wife, as also the subsequent 
sale of the house by the wife to the defendant. 
The lower Appellate Court, finding that A was 
separate in e.9tat0 from plaintiff and the sole and 
exclusive owner of the house, held the gift to the 
wife and the sale by her to defendant valid and 
dismissed the suit On appeal plaintiff contended 
that he was the heir of the donee and that under 
the deed of gift she had no power to alienate : 
Held that, from the wording of the deed of gift it 
appeared that} the husband intended to give and 
did give to his wife an inheritable estate in and 
power of alienation over the property the pbjeot 
of the gift, and therefore the sale by the wife was 
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HmDU LKW^WmOW-^eontbined. 

(1) INTEREST IN ESTATE OF HUSBAND— 
eoiieh/ded 

(h) By Deed, Gift, or 'WiLij—conehided, 

valid, Koo^ijheliari Dhm^ v. Prein Chand DutU 
I. E. E 5 Calc, 684, referred to. Kanhia v 
Mahin Lal, 

£1 li. 10 AIL 495 

(2) POWER OF WIDOW. 

{a) Power op Disposition or Alienation, 

5. — Grant hj tvidoiv of jungleluri tenure — 
power to Mnd reversioners,^ The question 
whether a junglehuri tenure granted by a Hindu 
widow is binding on reversioners depends on the 
circumstances of the land ; Qumre. — Whether 
such a tenure granted in respect of a cTiur where 
no legal necessity on behalf of the widow is 
shewn could under any circumstances be binding 
on the reversioners. Deobomoyi Gupta Davis. 

[I. L. R. 14 Calc. 323 

Q.— ‘Accumulations hj Hindu widow — Accumu- 
latlonsj ^period vp to ivJach they mag le dealt 
tcith— Legacy to Hindu tcidotc.'] The right of a 
Hindu widow to the income and accumulations 
of her husband’s estate arising subsequently to 
his death is absolute, and is not affected by the 
fact that she may receive them in a lump sum ; 
but whether she receives them as they fall due or 
after they have accumulated in the hands of 
others her right is the same. The question to be 
sought for in determining her right to deal with 
such income and accumulations of income is one 
of intention. If she has invested her savings in 
such a manner as to show an intention to aug- 
ment her husband’s estate she cannot afterwards 
deal with such investments, except for reasons 
which would justify her dealing with the origi- ' 
nal estate ; but, if she has evinced no such inten- 
tion, she can, at any time during her life, deal 
with the profits. Where she invests her income, 
making a distinction between the investments 
and the original estate, she can at any time 
thereafter deal with such investments, save in 
the case of the purchase of othef property as a per- 
manent investment. But should she invest her 
savings in property held by her without making 
any distinction between the original estate and 
the after purchases, the a presumption 
Is that it has been her intention to keep the estate 
one and entire, and that the after purchaser are 
an increment to the original estate. Geish Ohun- 
BER Box Broughton. 

[I, L. R.14 Calc. 861 

7 , — Alienations hy a widow of her Msland^s 
estate in 07*der to pay his time^harred debts — 
Widow^s status as distinguished from that of a 
manager •“--Li ability of alienees — Rights of rever- 
sioners ] According to the Hindu law, a widow 
is competent to alienate her husband’s estate for 
the purpose of paying his debts, even though 
they may be barred by the law of limitation. ! 


HINDU LAW — WIDOW — continued, 

(2) POWER OF WIDOW — conthmed. 

(a) Power op Disposition or Alienation— 
continued. 

Her alienations for such a purpose are legal and 
binding on the reversionary heirs. A widow stand s 
in a different position from that of a manager 
of a joint family. The latter can act only with 
the consent, express or implied, of the body of 
co-parceners. In the widow’s case, the co-par- 
ceners are reduced to herself, and the estate cen- 
tres in her. She can, therefore, do what the body 
of co-parceners can do, subject always to the 
condition that she acts fairly to the expectant 
heirs. The rights of these heiis impose, on per- 
sons dealing with a widow, the obligation of 
special circumspection, failing which they may 
find their secuiities against the estate to be of no 
avail after the widow’s death. Ohimnaji Govind 
Godbolb V. Dinkae Diiondev Godbole. 

[I. L. R. 11 Bom. 320 

S>-~Glft bg Hindu iCidow of her own interest 
and that of consenting reversioner A Hindu 
widow in possession can , with the consent of a 
reversioner, make a valid gift, which will operate, 
so far as the interest of the widow and that of 
the consenting reversioner are concerned. Rang 
Srimuty Dibeah V. Rang Koond Luta, 4 Moore’s 
1. A. 292 ; Kooer Goolab Singh v. Eao Kunin 
Singh, 14 Moore’s I. A. 176 ; Sia Hasi V. Gur 
Sahai I. L. R 3 AIL 362 ; and Raj Rullubh Sen 
V. Oomesh Chunder Rooz, I. L. R. 5 Calc. 44, refer- 
red to. Bamphal Rai Y. Tula Kuariy I. L, R. 

6 AIL 116, distinguished. Ramabhin v, Mathura 
Singh. 

[I. L. R. 10 AIL 407 

9 ,-^Ado 2 }ted so/ds right to impeach alienation 
unnecessarily made by his adoptive mother before 
his adoption — Widow, alienation by — Alienee from 
widow bound to inquire ij legal necessity for alien- 
ation — Evidence — Onus of piwvmg necessity for 
alienation by the widow ] The plaintiff claimed, 
as the adopted son of one E, to recover possession 
of his adoptive father’s property, which had been 
mortgaged by his (EU) widow R (defendant 
No. 1), to the third defendant, R, prior to the 
plaintiff’s adoption by her. The property had come 
into i?’.v possession incumbered with a mortgage 
effected by her husband, and, in order to redeem 
that mortgage, she mortgaged the property again 
to one F. She subsequently paid off F’^ debt, 
amounting to Rs. 3.629, and in 1876 she mort- 
gaged the property for Rs. 5,999 to R, who was put 
into possession. In 1881, she adopted the plaintiff, 
and in 1882 the plaintiff brought this suit to re- 
cover the property. He contended that R had 
no power to alienate or mortgage the ancestral 
immoveable property of her deceased husband, 
and he claimed, as the adopted son of E, to be 
entitled to the property free from the mortgages 
or other incumbrances with which R had at- 
tempted to charge it. For the defendants it was 
contended (inter alia) that the plaintiff could 
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HINDU hkW---WlBO'W--confi}inec?>. 

(2) POWER OF Vm)0^-^co)itnivc(l 

(a) Power of Disfosition or Alienation— 
continued, 

not impoacli transactions effected by bis adoptive 
motlier prior to bis adoption ; Ifcid, that the 
plaintiff, as tbe adopted son of IC, bad a light 
to impeach the unauthoiized tiansactions of his 
adoptive motber. It, who possessed only a widow’s 
restricted power of alienation The plaintiff was 
adopted by JR, to her husband, who was the last 
owner of tbe ancestral propeity. The plaintiff 
at once succeeded to that property upon bis 
adoption ; and as heir of bis adoptive father was 
entitled to object to any alienation made by M, 
on the piinciple that tbe restiictions upon a 
Hindu widow’s power of alienation are insepar- 
able fiom her estate, and their existence does 
not depend on that of heirs capable of taking 
on her death : Held also, that the plaintiff was 
entitled to redeem tbe property on payment of 
such amount only as was raised by II for the 
purpose of meeting expenses necessarily incurred 
by her • Held further, that the onus of proving 
the necessity for alienation lay upon H. The 
Court found that there was no evidence that 
any sum beyond Rs. 3,62i), tbe amount of T's 
mortgage, was really required by JR, and, accoid- 
ingly directed that the mortgage account should 
be taken between tbe plaintiff and JB on tbe 
footing that tbe principal of tbe moitgage- 
debt was Rs. 3,C29 only, instead of Rs. 5,999. 
Lakshman Bhatj Khopkar V . Radhabai. 

[I. L. H. 11 Bom. 609 

10. — Aecimnlations — Period up to loliicli aecu-^ 
mulahons may le dealt tenth ^Intentton to accu- 
mulate,'] Under tbe will of iV <7 Af tbe testator 
left bis estate to bis brother, provided that, with- 
in a term of eight yeais, no son should be boin 
to such brother, capable of being adopted as a 
son of tbe testator, m accordance with ceitain 
conditions made in tbe will. These conditions 
failed, and on tbe expiration of tbe term of eight 
years, tbe estate vested in tbe brother. Tbe will 
made no provision for disposal of the rents and 
profits of tbe estate during tbe period tbe succes- 
sion thereto was in abeyance. Disputes having 
arisen between tbe widow of tbe testator and bis 
brother, as to tbe right to such lents and profits, 
tbe brother eventually agreed to pay, and did pay, 
over to tbe widow a large snm by way of settle- 
ment of these disputes, for which sum the widow 
executed a release. The widow invested the sum 
so received in Government Securities, and twenty 
years afterwards created, with this fund, a tiust 
in favor of one G C and appointed JB trustee 
thereof. On the death of the widow, the daughters 
of the testator tried to set aside this trust, claim- 
ing the funds as a portion of their father’s estate 
with which the widow had no right to deal : 
Held that, as the accumulations were handed 
over to the widow by the person entitled to the 
reversion after the estate had vested in him, and 
» release had been entered into between them, 


HINDU LAW — 'WTDO'W -^continued, 

POWER OF ---continued, 

(«) Power of Disposition or Alienation— 
concluded, 

no presumption aro.se that the fund in question 
had been accumulated by the widow for the bene- 
fit of other heiis of the testator, and that there 
being no snob presumption, tbe facts of tbe case 
must be looked at to ascertain tbe intention of 
tbe parties regarding this fund : Held^ as to this, 
that tbe conduct of tbe widow evidenced no 
intention to accumulate tbe sum received by her 
for tbe benefit of any person but herself, or that 
she ever intended to give up tbe power of dispos- 
ing, expending, or deajing with it in any way, 
SOWDAMINI DASSI t\ BeOUGHTON 

[I. L. n. 16 Calc. 674 

(3) DECREES AGAINST WIDOW, AS REPRE- 
SENTING THE ESTATE, OF PERSONALLY. 

11 . — Pei'sonal decree against 'perso n ha ving life 
tnterest — Decree for arrears of reHo^JExecu tion 
of decree J\ A decree for arrears of rent was ob- 
tained by H against P, a daughter in possession 
for a life estate of property inherited from her 
father i2. On tbe death of B, this property was 
taken by her two sons as heirs of her father R, 
Tbe decree was for arrears which had accrued 
during the lifetime of R, and the sons had been 
substituted for B as judgment-debtors. On an 
application for execution of the decree : Held^ 
on the principle laid down in Batjun Dodhey v. 
Brij Bliooliun Ball Amusti, L, R. 2 I. A 275 ; 
I. L. R. 1 Calc. 138, that the debt was a personal 
debt payment of which could be enforced only 
against the pioperty left by B, The decree, 
therefore, could not be executed against the pro- 
perty inherited by the sons from R, Hurry J^o- 
him Rat v. Gonesh Cliunder Dost, I, L. R. 10 
Calc. 823, distinguished. Kristo Gobinb Ma- 
JGMDAR V Hem Ohunbbr Ohowdhry. Krishna 
Gopal Majumdar v. Hem Chunder Ohowdery. 

[i.L.R. 16 Calc 511 

(4) DISQUALIFICATIONS. 

00 Rs-Maeriage. 

12. — Re-mar nag e, Effect of —Act XV of 1856, 
s. 2 — Suit hy revei'sioner to estahltsh his title to 
property sold vi execution of decree oUatned 
against toldoio as representing huslatid's estate,] 
In a suit brought by the plaintiff as the nearest 
heir of 0 T, who died intestate in 1873, to set 
aside a sale of immoveable property belonging to 
the estate of 0 T which had been sold in exe- 
cution of a decree obtained by the defendant J 
against B Y, tbe widow of 0 T, who bad mar- 
ried again, and whose husband was tbe brother of 
tbe purchaser at tbe execution-sale, tbe Court 
found on tbe evidence that tbe suit against B F 
was collusive, and that tbe sale in execution 
was in fraud of tbe plaintiff’s right. He was, 
therefore, entitled to a decree declaring that be 
was not bound by tbe sale of tbe 3rd November 
1875, in tbe suit brought by J against ^ F as 
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HmDU JjAW'-^WlBOW-^coneluded. 

(4) DISQUALIFICATIONS— 

(a) Re-Marriage — concluded* 
representative of her deceased husband, O T : 
Held that whether the plaintiff was entitled to 
immediate possession of the pioperty in the suit, 
depended on the question whether B V'‘s life- 
estate was defeasible on her re-marriag-e She 
belonged to a cabte in which re-marriage was per- 
mitted The following issue was accordingly sent 
to the lower Court for trial : — “ Whether, by the 
usage of the countiy, the rights and interests of 
^ F by inheritance in her deceased husband's 
property, the subject of this suit, ceased and 
deteimmel on re-mariiage in 1876. as if she bad 
then died ” Parekh Ranchor ® Bai Vakhat. 

[I. Ii.R.llBom. lie 

13 — Act XV f/1856,«. 2. — Re-marrmge of loi- 
doio* who coidd have rc-mariied before the Act was 
passed] Act XV of 18.56 was not intended to 
place und^i'^^'sability or liability persons who 
could marry a second time before the Act was 
passed. It was intended to enable widows to 
re-marry, who could not previously have done so, 
and s. 2 applies to such persons only . Held there- 
fore that a widow belonging to the sweeper caste 
in which there is not. and in 1856 was not, any 
obstacle by law or custom against the re-marriage 
of widows, did not by marrying again forfeit 
her interest m the property left by her first hus- 
band ; and that the reversioners could not pre- 
vent the sale of such interest in execution of a 
decree for enforcement of hypothecation, Har 
Sarah Das v. Nandi. 

tl.L. R.11 All. 330 
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cession IN Management. 

n. L. R, 16 Gale. 103 
See Malabar Law— Will. 

(1) POWER OF DISPOSITION. 

(a) Disherison. 

1 . — Niincnpative will — Bistuherison of an un- 
divided son ] Under Hindu law, a father has 

W., D. 


I HINDU luKW^WlLli-^continued. 

\ (1) POWER OF DISPOSITION— 

(a) DiSB.E'B.iso’^— concluded, 

power by a nuncupative will to dispose of self- 
acquiied immoveable property as he pleases and 
to the complete disinheriting of an undivided son. 
SUBBAYYA SURAYYA. 

fl. L. R. 10 Mad. 251 

(1) NUNCUPATIVE WILLS. 

2 . — Disinherison of an undivided son.'] Under 
Hindu law a father has power by a nuncupative 
will to dispose of self-acquired immoveable pro- 
perty as he pleases and to the complete disinherit- 
ing of an undivided son. Subbayya u Subayya. 

[I. L. R. 10 Mad. 251 

Q ^Construction of a varaspatra] In 1847 
A , a Hindu widow, executed in favour of B a 
varaspatra (a deed of heirship) in the following 
terms: — “ My husband has died. We have no 
issue, and you are a son of my husband’s cousin. 
Taking this into consideration, my husband ex- 
pressed his wish, when he was on the point of 
death, that all the houses and shops situate in 
Poona, except the house at Benares, should be 
given to you, and that you should be made owner 
of all money-dealings connected with Poona. I, 
therefore, in obeying his command pass this deed 
of heirship to you. and make you owner of all 
the property mentioned above like our son. You, 
thei*efore. enjoy the property in your name joy- 
fully Held that the varaspatra was evidence 
of a nuncupative will by A's husband in favour 
of B, Such a will by a Hindu would be ejuite 
effectual, except iu eases governed by the Hindu 
Will’s Act (XXI of 1870). HaRI Ohintaman 
Dikshit V. Moeo Lakshman. 

[I. L. R. 11 Bom. 89 

(3) TESTAMENTARY INSTRUMENTS. 

4 . — Will of a Hindu in favour of his wife made 
on his taking a son tn adoption.] A Hindu, on 
taking a son in adoption, executed a “ settlement 
as to what should be done by my adopted son and 
my wife after my lifetime,” providing that on an 
event, which happened, the wife should enjoy 
certain land for life in lieu of maintenance. In 
a suit by the widow of the executant against the 
adoptive son for possession of the land : Held, 
that the instrument was a will. Lakshmi v. 
SURBAMANYA. 

[I. L. R. 12 Mad. 490 

(4) CONSTRUOTON OF WILLS. 

{a) Special Cases of Construction 

6. — Adoption — Adoption directed to 'be made, not 
by testator's widow, but by the wndowofMs deceas- 
ed son — Adoption of testator’s nephew directed 
by will — Bequest of propex'ty to such nephew^ 
Persona designata.] A, a Hindu testator, by 
his will dated the day before his death, declar- 
ed that it was his wish to adopt his nephew JT 

15 
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HINDU LAW— WILL— 

(4) CONSTEUCTION OE WILLS.— 

(a) Special Cases of ComTmcnoN---r(mtfmicd, 

as Ills son, but that, if be should be un- 
able to do so in bis lifetime, bis daugbter- 
in-law, X (tbe widow of a deceased son /i , 
was “ to take tbe said JSC in adoption ” His 
will then continued : His adoption ceremony is 
to be performed. My property, which may re- 
main as a residue after all the things mentioned I 
in my will have been done, I give to this lad as | 
his inheritance, and I appoint him as my heir.” 
A subsequent clause of the will directed as 
follows : — “ In the twenty-eighth clause above it 
has been directed (that a son) should be adopted. 
In accordance theiewith, after the! said X shall 
have been adopted, should he die without (leaving) 
any descendants, then Oho7*7i L is duly to adopt, 
out of my father J A's descendants, any lad 
who may bo found fit. And if the said X 
should not be living at that time, then (any) 
lad (begotten) of the loins of my father, *7 A, 
who may appear to my executors to be fit, is duly 
to be appointed my heir. And to him my pro- 
perty, as mentioned above, is duly to be given in 
inheritance. And his adoption ceremony is to be 
performed And the outlays on the occasion of 
his maniage also are duly to be made as written 
above •” Ileld, that the direction by the testator 
to his daughter-in law to adopt a son was a direc- 
tion to her to adopt a son to heiself and her de- 
ceased husband and not to adopt a son to the 
testator ; the former being the only adoption 
which she was by Hindu law competent to per- 
form ; Held, also, that, unless X was adopted as 
directed by the will, he was not entitled to the 
testator’s property His adoption was a condition 
precedent to his inheritance. Karsandas Natha 
iK Ladkavahu. 

[I.L.R. 12 Bom. 185 

Q,— Adoption'--^ Adoption directed hy loill — Be- 
y^uest of property ly loill to the hoy named for 
adoption by testator —Conditional gift onado-^twn 
— Conditions proposed by natural father before 
consenting to give hissoii in adoption'] G T, n 
Hindu of the Bhatia caste, died on the 6th Sep- 
tember 1867, having by his will, dated the same 
day, directed that, in case no son was born to him 
his widow 8 (the plaintifi) should adopt the son 
of his nephew, who was to be “ made his adopted 
son.” The following was the material part of 
the will : “ 16. During my lifetime, or subse- 
quently to my decease, should a child (begotten) 
by me not be born of the womb of my wife 8, 
then I direct and order and appoint as follows 
There is my nephew X. He has now one son to 
whom he has not as yet given a name. My wife 
8 is to take that son in adoption after my decease, 
and he is to be ma le my adopted son. And after 
what is mentioned in (this) my testamentary writ- 
ing has been done accordingly, I give (him), 
as an inheritance, all the residue of my property 
at the time, and I appoint him as my heir. 
This lad is to perpetuate (my) own name as (if he 


HINDU LAW— WILL-6vni25iwM6’X 

(4) CONSTRUCTION OF mLh^---continued, 
{a) Special Cases of Constructiok— 

were) the son of my loins, and (he) is to pay as 
much respect to my wife 8 as (if she were) his 
own mother ; and agreeably to her directions he is 
to act righteously And my wife is to have this 
lad married, as (though he were her) own son, and 
upon his mairiage, Es. 20,000 are to be expended 
out of my property. And during the lifetime of 
my wife, should this lad die without coming of 
age, then my wife is duly to take in adoption such 
other (or second) son of JD as may be (living) at 
the time, and he is duly to be treated as my son. 
(All) are duly to achto wards him, in all respects 
agreeably to what is written above, and he is to 
obey my wife 8. If by the will of Providence it 
should so happen that there may be no ether 
son of JO, then I appoint my nephew JD as the 
heir of my property. And to him I give as an 
inheritance all the residue of my property left 
at the time, (It is given) in the man- 

ner.” In 1870 this suit was filed by the plaintiffs 
(the widow and executrix of testator), for the 
purpose of having the will construed. The plain- 
tiff (inter aha) complained that the defendant D 
had refused to give his infant son in adoption to 
the plaintiff, and had named him 8 D, and had 
no other son. In his written statement, filed in 
1871, the defendant JD denied that he had refused 
to give his said son in adoption. In a subsequent 
written statement filed on the 4th March 1872, 
he informed the Court that a second son (iV) had 
since been born to him, and he submitted to the 
Court what were the rights and interests of such 
sons under the will. A decree was made in the 
suit in March 1872. In January 1878, the plain- 
tiff piesented a petition to the Court, stating that 
8 JD having been born on the 29th April 1867, was 
of the age of ten years and nine months : that, 
according to the custom of the testator’s caste, 
the period during which he could be adopted would 
terminate on his attaining the age of eleven years, 
viz,, in April 1878 ; that she was ready and will- 
ing to adopt him, and had offered to do so, but 
that his father (the first defendant), had lef used 
to give him in <p,doptioD . She played (inter aha) 
that it might be declaied that, in the event of the 
; first defendant failing to give the said 8 Bin adop- 
i tion, the first defendant and his two sons took no 
benefit under the said will. The first defendant 
filed a counter petition in which he stated that he 
was always willing to give his son S D to be 
adopted by the plaintiff on certain conditions, 
but that she had refused to consent to them, or 
to anything which would in the least interfere 
with her authoiity as a mother over the boy when 
adopted. He stated that the plaintiff was an 
adherent of a sect which held certain pernicious 
and immoral doctrines, to which he was much 
opposed, and which had been abhorred -by the 
testator j and that unless ceitain conditions 
which he suggested, were imposed upon the plain- 
tiff, the moral character of his son, if adopted, 
would be in danger of fatal injury : JSeU, that 
the infant sons of the first defendant took nothing 
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HINDU LAW — WThlji'^corititiued. 

(4) CONSTRUCTION OF mUj^—co7itbmed. 

( a ) Special Cases of Constructiok— 

tinder the will, unless adopted : Meld, also, that 
the plaintiff was under no oblig'ation to take the 
infant S D in adoption on the conditions pro- 
posed by the first defendant, his natural father. 
Shamavahoo t \ Dwarkadas Vasanji. 

[I. L. K, 12 Bom. 202 

7. — Charitable gifts — Void gifts — Gifts void 
for uncertainty J A testator by his will directed 
that his executors should “g-et a Shiya’s temple 
erected at a reasonable coshin a suitable place 
within the compound of the biick-buiit baita- 
khana house inclusive of the building and gard- 
en thereto,” in which he had constantly resided : 
Held, that the direction was not void for uncer- 
tainty, and that under the circumstances 3 per 
cent of the te‘?tator’s moveable estate was a 
proper sun?^ allow for the co^t of erecting the 
temple: ZrfcS 7 “al 80 , that a direction to the exe- 
tutors to *■ pel form all the acts properly and 
bond fide, to the best of their respective informa- 
tion and Judgment, and according to the pro- 
visions of this will,” did not give the trustees an 
absolute disci eticn to fix the amount proper to 
be expended on the erection of the temple. The 
testator further declared that ‘ ‘ the said execu- 
tors or any of” his heiis and representatives” 
should ‘*not be able to make any kind of gift, 
sale, or alienation, or create any incumbrance 
on the” said baitakhana house and none of” his 
heirs” should be able to claim it in his own 
right? but that the executors” should * be 
competent to allow” the testator’s ** brother I L JR 
and” his sister’s son /S i? to use the said baita- 
khana and rooms, &c Meld, that this clause did 
not operate to dedicate the baitakhana house to the ' 
idol Shiva, nor to vest it in the executors, but that 
on the death of the testator it descended to his 
heir-at-law, freed fiom any prohibition against 
alienation. The testator further directed that 
his executors should* ‘keep in deposit Govern- 
ment Promissory Notes of Rs. 9,500 (nine and 
half thousand rupees) for the preservation and 
suitable repairs of” the baitakhaifa “house in 
proper time, and for the daily and peiiodical 
worship of the said god Shiva, for his sheba 
(worship) and for the repail s of the temple,” the 
expenses of these acts to be defrayed out of inteiest 
of the Rs 9.500 : Held, that (there having been 
no dedication of the baitakhana house to the 
idol) the sum of Rs 9,500 must be apportioned, 
one moiety going to the heir-at-law, to whom 
the baitakhana house had descended, and the 
other to the executors for the repairs of the tem- 
ple and the worship of the idol The testator 
further declared that, if after the performance 
of all the above acts there remains any money 
or moveable property as surplus, then the execu- 
tors shall be able to spend tbe same in proper 
and just acts for” the testator’s “benefit:” Held 
that the direction contained in this clause was 
void for uncertainty : Held, also, that such direc- 


HINDU LAW-— WILL — continued. 

(4) CONSTEUOTION OF Wlhm- eoymnned. 

(a) Special Cases of CoNSTRucTionr—confd. 
tioa did not amount to a valid precatory trust. 
Mussoorze JBank v Raynor, L. R. 9 I. A. 79 ; 
I. L. R 4 All. 50C, cited Where Government 
Securities in certain specified amounts are be- 
queathed by will, the interest thereon which has 
accrued due befoie the testator’s death does not 
pass to the legatees. Gokool Nath Guha i\ Issue 
LochunRoy: Issue Loohuij Roy r. Gokool Nath 
Guha : Sham Das Roy Issue Loohun Roy 

[I. L. H. 14 Calc. 222 

8 ^JoUit tenancy — Tenancy in-common — ^^Heirs 
of my property f effect of these words in Hindu 
will ] JB died in 1876, leaving H, his widow, 
and an adopted son, him surviving ; and he 
directed by his will that B and jY should be “the 
heirs of his property.” A^died childless in 1880, 
leaving the plaintiff, Z, his widow, him surviv- 
ing H thereupon took possession of all Hs 
property, claiming as a Joint tenant with W 
under the will to be entitled by survivorship on 
A"'s death : Held, that, under the will, H and JV 
had been tenants-in-common, and not joint ten- 
ants ; and that the plaintiff, therefore, as jYs 
widow, was entitled to JV’s share In tbe expound- 
ing of Hindu wills tbe Court should presume 
that the holder did not intend to depart from the 
general law beyond what he explicitly declares 
B, while he had constituted his widow H as one 
of his heirs contiary to the general piinciples 
of Hindu law, which only gave her a right to 
maintenance, was silent as to how far her right 
of heirship was to extend. That right was to 
be construed in a manner most consistent with 
the general principles of Hindu law ; and to hold 
that a joint tenancy had been created between 
H and H would be distinct derogation of the 
joint-family system, which is the keystone of 
Hindu law. It would be, in effect, to exclude 
the son’s family, for the benefit of the widow, 
in total disiegard of the relations and obligations 
of a Hindu family. The fact of JV dying child- 
less was an accident which could not be presum- 
ed to have been in the testator’s contemplation. 
Lakshmibai i\ Hieabai. 

[I. L. H 11 Bom. 69 

Held, in the same case on appeal affirming the 
decree of the lower Court that, under the will 
H took only a widow’s estate in half the pioperty 
and that (subject to her right, as a Hindu 
widow, to a widow’s estate in a half share) the 
entire property vested absolutely in N. On JYs 
death the property (subject as aforesaid) vested 
in the plaintiff L, as his widow and heir, for a 
widow’s estate, and she became entitled to Joint 
possession with the defendant H A widow tak- 
ing under her husband’s will takes only a 
widow’s estate in the property bequeathed to 
her, unless the mil contains express words giving 
her a larger estate. Hieabai v. Lakshmibai. 

[I- L. R 11 Bom. 673 
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(4) CONSTRUCTION OF WlLm-^eirntlrned. 

(a) Special Cases op CoNSTBUcTioisr— 

9. — Joint tenaney — Gift to Ihmlxind and wife 
-^Surrioornhij) — Ahe7iat}on hy hvsha^id to eredi* 
tor 'invalid ] A Hindu, by' his will, granted 
jointly to his brother’s son and iV, the wife of 
latter, certain land with power of alienation. 
The recitals in the will showed that the husband 
was included in the gift not because of his rela- 
tionship to the testator, but because he was the 
husband of iV: Held that the grantees were 
joint tenants and not tenants-in-common, and 
that the 3oint tenancy was not severed by an 
alienation of the land by the husband to a creditor. 
Vydinada Nagammal. 

[1. L. R. 11 Mad. 258 

10. — Life estate — Bequest of property to an un- 
ma7'7*ied yrand’danghter of testator ^ and after her 
death to her children^ if any. is a gift of hfeAnter- 
est in Slick proper t'y.’] The will of a Hindu 
contained the following devise in favour of the 
testator’s grand-daughter AT who was unmarried 
at the date of the testator’s death : “When 
K may marry, there is to be given to her out 
of my immoveable property one house which has 
been puichased from Shah Virji Narsi’a widow 
Lilabai. * * * That (house) is to be given 
to Choru £. as hanayadan. The rent, which 
it may yield, K may enjoy after (she) my 
grand-daughter shall have married. And after 
K\s decease (the ownership of) the said house 
shall duly be enjoyed by IC^s children. If by 
the will of God K should die without (leaving) 
descendants, then my ‘Trustees’ are duly to take 
back the said house into their possession Held^ 
that under the above clause, K was entitled 
only to a life estate in the house. Kars an das 
Nathan. Ladkavahu. 

[I. L. R« 12 Bom. 185 

11. — Gift to a class-— Tested and contingent in- 
terest.'] A will made by a Hindu, contained the 
following clause : “I bequeath to my elder daugh- 
ter Rs. 26,000, subject to the condition that she 
shall invest the same in lands , . shall enjoy the 
produce . . and shall transmit the corpus intact 
to her male descendants.” Within a month after 
the testator’s death his eldest daughter was deli- 
vered of a son, who died in a few months. She 
died subsequently, leaving the plaintiff, her hus- 
band, but no male issue her surviving. The plain- 
tiff sned as heir of his son to recover the amount 
of the above bequest : Held, that as the daugh- 
ter’s son never acquired a vested intert st in the 
bequest, the plaintiff’s suit must be dismissed. 
Srinivasa v. Dandayudapani. 

[I. L, R 12 Mad. 411 

12. — Successive interests, Request of ^ Gift over 
after life-interest — Comtriichon of gift to persons, 
and the heirs male of their bodies.’] A will cannot 
institute a course of succession unknown to the 
Hindu law : and in conferring successive estates, 


HINDU LAW— 

(4) CONSTRUCTION OF WILLS— 

{a) Special Cases of Construction— 
the rule is that an estate of inheritance must be 
such a one as is known to the Hindu law, which 
an English estate-tail is not. It is competent to 
a Hindu testator to provide for the defeasance 
of a prior absolute estate contingently upon the 
happening of a future event ; but an important 
part of the rules relating thereto is : first, the 
event must be one that will happen, if at all, at 
latest immediately upon the close of a life m 
being at the time of the gift (as decided in the 
3£uUich case, Soorjeemoney JDassee v. JOlnohun- 
doo Mulhch, 9 Moore’s I. A. 123). Secondly, 
that a defeasance, by way of gift over, must he 
in favour of some person in existence at the time 
of the gift as laid down in the Tagore ease. 
{Juttendro Mohmi Tagore v. Ganendro Mo’h/tin 
Tagore, L. R. I. A., Sup. Vol., 47, 9 B. L. R., 
S77.) the latter case deciding not only that a gift 
to a person unborn is invalid, but th^an attempt 
to establish a new rule of inheritance is invalid, 
A testator bequeathed the residue of his estate 
to his executors upon trust to pay the income to 
his daughter during her lifetime ; and after her 
death in trust to convey the residue to his two 
half-brothers, in equal moieties, and to the heir 
or heirs male of their or either of their bodies, 
in failure of whom upon trust to give the same 
to the sons or son of his daughter. Both the half 
brothers survived the testator. On the death of 
one of them, the daughter (to whom children, as 
well as to thehalf-hrothers, had been born) making 
all persons interested parties, claimed that the 
trusts and limitation had become void as to one 
moiety of the residue bequeathed, and that she had 
become entitled thereto for the estate of a Hindu 
daughter. Of the children, all were born after 
the testator’s death, save three sons of the surviv- 
ing half-brother, who were born in the testator’s 
lifetime : Held, that the gift of the residue 
so far as it purported to confer an estate of in- 
heritance on the half-brothers and the heirs male 
of their bodies, was contrary to law and void ,* 
that the gift to the plaintiff’s sons, unborn at 
the death of the testator, was capable of taking 
effect: that ea^^h of the half-brothers took an estate 
for life in one moiety of the residue bequeathed, 
in remainder expectant on the death of the 
plaintiff and that accordingly, on the death of 
the half-brother, who had died before this suit 
was brought, the inheritance of his moiety had 
devolved on the plaintiff, as daughter and heir 
of her father, and as she claimed, Kristo- 
ROMONi Dasi V. Narbndra Kbishna Bahadur. 

[I L. R. 16 OalG. S8S 
[L. R. 16 I. A. 29 

13 . — ^'Maharani SaMba” meaning of, as applied 
to wife or wives — Oudh Estates Jci (I of 1869), 
ss, Z,\Zand 22 — Unregistered will of taliMar^ 
Deoi'ee for maintenance to widow under the will 
on which her suit was based, though her claim 
for a different relief ] A talukdar, who died child- 
less, but leaving two widows, bequeathed, by an 
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HINDU -WllAA-^contimed. 

(4) CONSTEUGTION OF y^ILm-^contUued, 

{a) Special Oases op Oonstetjction— 

aoregistered will, to the ‘'Maharani Sahiba*’ 
his entire estate, and gave a power to the same 
to adopt a son to him ; also providing mainte- 
nance for both his widows after such adoption : 
Seld^ that, to determine whether the will re- 
ferred, in such bequest and power, only to the 
elder or to both of the testator’s wives, extrinsic 
evidence of his intention was not admissible ; 
but that the true construction was that which 
would indicate a reasonable and probable inten- 
tion consistent with his views, as evidenced by 
his conduct, and his will generally Ahhott v. 
Middleton^ 7 H. h, C, 389, referred to and follow- 
ed. As his views appeared to favour single 
heirship, and the whole state of things, as well 
as the language of the will, pointed to the owner 
of the estate being one, and the donee of the 
power to ad^pt being one : ITeld, that accordingly 
the wordsiiii Maharani Sahiba” were not here 
used as a collective term for both widows, but 
signified only the elder, although, when quali- 
fied, as they were in another part of the will, 
they might include both : Meld^ also, that as, if 
there had been no will, the junior widow would 
have succeeded to an estate expectant on the 
determination of the life-estate of the senior, 
but subject to be defeated by an adoption by the 
latter, this was an interest bringing her within 
the meaning of s, 13, para. I of Act I of 1869 ; 
so that maintenance bequeathed to her by the will 
was payable, notwithstanding its not having been 
registered (as that section required in other 
cases) as well out of the talukdari as out of the 
non-talukdari estate of the testator : Meld^ also, 
that this had been rightly decreed to her, as she 
had sued upon the will, although her direct claim 
in her plaint was not for this, but to share the 
estate equally with the senior widow, a claim 
which was dismissed. Indar Kunwae v, Jaipal 
Kunwae. 

[1. L. B. 16 Calc 726 
[L, R. 15 I. A. 127 

14. — Residuary estate— Residue^ undisposed of — 
Balance midisp.ned of disposition of — Bequest to 
heir, effect of on his right to residue — Disherison 1 
In a suit in which a will of one Z C was 
alleged to be a forgery : Seld^ on the evidence, 
that the will of L C was genuine. By the said 
will Z C had directed Rs. 25,000 to be paid to the 
plaintiff s mother and her family. He appointed 
the defendant’s father {T Z) his executor, and 
gave him control and authority over the business. 
He did not, however, in express terms dispose of the 
residue of his property, and there was, after pro- 
viding for the above legacy of Rs. 25,000, a con- 
siderable balance to the cr^it of the business at 
the, time of the testator’s death : that such 

balance was a residue undisposed of by the will, 
and that the plaintiff was entitled to a half share 
of such residue which was to be divided as if 
there was no will. But the business itself from 
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the date of the testator’s death was to go to 
T Z, Mere bequests of special portions of the 
testator’s estate to the heir without language 
of disherison do not exclude him from the un- 
disposed of residue, Toolseydas Ludha v. 
Fremji Teicumdas. 

[I. L. R. 13 Bom. 61 

1^.— ^Restrictions on Bequest — Restrictions upon 
estate hequeathed, effect of, if contrary to Dmdu 
Zaio — Restrictions separable from valid disposi- 
tions.'] In the will of a Hindu restrictions con- 
trary to law made by the will upon valid disposi- 
tions, if they are separable from the latter, need 
not be held to invalidate them. Three documents 
of which the second and third were executed by 
a testator after intervals of some years, together 
formed his will, containing a bequest of estate 
to his sons. This was held valid by the High 
Court, although the testator in the later docu- 
ments had endeavoured to impose restrictions upon 
the estate contrary to law, and therefore inopera- 
tive ; the principal of them being {a) prohibition 
of actual possession or alienation, by any son. of 
his share in the estate ; and (5), direction that 
the whole estate should be managed in a common 
cutcherry. with religions trusts, the sons to get 
only the remaining amount of profit according 
to their respective shares in perpetuity. At the 
same time the Court held good a provision for 
defraying the marriage expenses of sons from 
joint funds, with the direction in the will that 
until the youngest son should attain majority 
none of the sons should have a right to partition ; 
any son who should separate from the others 
getting, up to the time of his attaining majority, 
merely maintenance, and not the profits acciuiug 
upon his share. A gift over was that on the 
death of a son surviving sons should take his 
share proportionately to their own, and that if 
any of the sons so taking should die leaving 
sons, such sons should receive their proportionate 
parts of the deceased son’s share* the first part 
of this provision was held good, not being invali- 
dated by the second, which, as constituting a 
gift to an indefinite class, would not take effect. 
The judgment of the High Court to the above 
effect was upheld by the Judicial Committee. 
Raikishori Dasi V. Debendranath Sircar. 

[I L. R 15 Calc. 409 
[L. R. 15 I. A. 37 

16. — Direction in will operating as gift — Power 
to adopt conferred on testator'*s widow determined 
on estate vesting in his son's widow — Gift of bene- 
fwial interest,] The following points were ruled 
in construing the will of a Hindu testator— 
a direction to make over the estate to the son 
when he came of age, is equivalent to a gift to 
him to take effect at that time ; (5) a provision 
bo meet the contingency ‘* if my son dies,” in 
order to be consistent with an absolute gift on his 
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HINDU LkW~--Wlhh-eondM. 

(1) CONSTRUCTION OF mhL^---co7ieUded. 

{a) Special Oases of Constkuction— 

attaining minority ; must mean “ if my son dies 
during minority; (<*) daMdar thougR ordi- 
nal ily meaning “ occupant,” must be construed 
in leference to the context and held to mean 
possessor or manager, though without beneficial 
interest : JHeld that the testator’s widow took 
no power to adopt under the will in the event 
which happened, r? 2 ., of his estate having vested 
in his son and afterwards in the son’s widow. 
Thayammnal v, Vinhatarama Aiyan,, L. R. 
14 I. A. 67 ; I. L. R. 10 Mad. 305, followed Tara- 
CHURN OhATTBRJI V. SURESH CHUKDER MOO- 
KERJI. 

[L. R. 16 I A 166 
[I. L R. 17 Calc. 122 

HINDU WIDOW 

See Debtor anp Creditor. 

iU D. R. 11 Bom. 666 

See Cases under Hindu Law— Widow. 

HINDU WILLS ACT (XXI of 1870 ) 

See Parties— Parties to Suits— Exe- 
OUTORS. 

[I. L. R 12 Bom. 621 

See Probate— Effect of Probate. 

[I. L, R. 12 Bom. 621 

See Succession Act, s. 96. 

II. L. R. 16 Calc. 649 

HOLIDAY* 

-^Bengal Cwil Courts Act FJ <3/1871,^ 17 — Close 
ImUday — Proceeding on c'vcil side of JDutnet Cornet 
during racation — Jurisdiction — Irregularity — 
Consent of parties — Wet't'oer.'} S. 17 of the Bengal 
Civil Courts Act (VI of 1871) was framed in the 
inteiests of the Judges and officials of the Courts, 
and probably also in the interests of the pleaders, 
suitors and witnesses, whbse religious obser- 
vances might interfere with their attendance in 
Courts on paiticular days. On a close holiday, 
a Judge might properly decline to proceed with 
any inquiry, trial, or other matter on the civil 
side of his Couit ; and any party to any judicial 
proceeding could successfully object to any such 
inquiry being proceeded with, and, in the event 
of any such inquiry having been proceeded with 
in his absence and without his consent, would 
be entitled to have the proceeding set aside as 
irregular, probably in any event, and certainly 
if his interests had been prejudiced by such 
irregularity. But, at the furthest, the entertain- 
ing and deciding upon a matter within the ordi- 
nary jurisdiction of the Court on a close holiday 
ia an irregularity the right to which can be 
waived by the conduct of the parties ; and a party 


HOLIDAY-c(??wZ^/^f^?. 

who, on a close holiday, does attend, and without 
protest takes part in a judicial proceeding, cannot 
afterwards successfully dispute the jurisdiction 
of the Judge to hear and determine such matter. 
Bennett v. Potter, 2 0. & J. 622 ; Andrews v. 
BlUott, 5 E. & B. 502 ; 6 E. & B. 338 ; and Bts^ 
rani Maliton v. Sahihun-mssa^ I. L. R. 3 All 333, 
referred to. Ram Das Chakarbati r. Official 
Liquidator of the Cotton Ginninu Company. 

[I. L. R, 9 All. 866 

HOUSE-BREAKINC^ BY NIGHT. 

See Criminal Trespass. 

- I i. L R 16 Calc. 657 

HUNDI. 

— Acceptance --Communication of acceptance to 
holder and drawer — Omission ly drawee to notify 
non-acceptance.'] An insolvent firm had drawn 
certain hundis on the plaintiffs pay»*M to the de- 
fendant. The defendant had endorsed them to one 
M. The plaintiffs’ Bombay fiim was the agent of 
J/, and il7 accoidingly sent the hundis to the 
plaintiffs, as his agents for realisation. The 
hundis, however, were dishonoured, and M there- 
upon returned them to the defendant, and re- 
ceived their value from the defendant, who in this 
suit now sought to set off the amount paid by 
them against the claim of the plaintiffs. It was 
contended that the plaintiffs weie not liable, as 
there was no proof that the hundis had been ac- 
cepted by them, it not having been shown that 
the acceptance had been communicated to M, 
the owner of the hundis, and that until such 
communication the plaintiffs were at liberty to 
cancel their acceptance . Held, that the acceptance 
by the plaintiffs was complete ; and that the 
defendant was entitled to the set-off claimed. 
The hundis had come to the plaintiffs for accept- 
ance on the 28th October 1884, and their non- 
acceptance had not been notified to 31 on the 3rd 
November That would be an unreasonable 
period duiing which to hold the hundis in duUo* 
On the 30th October the plaintiffs had stated by 
letter to the dr^twer’s firm that the AwwfZtshad been 
accepted. That meant that all things had been 
done to make the acceptance complete. The ab- 
sence of entries in the plaintiffs’ book, with 
reference to the hundis, afforded no inference that 
they were not accepted. Semlle, a communica- 
tion of acceptance to the drawer, or to a pievious 
holder, binds the acceptor as well as a communica- 
tion to the present holder, inasmuch as the accept- 
ance enures for the benefit of them as well as for 
the actual holder, and the primary contract is 
between the drawer and the acceptor. PBAaDAS 
Thakurdas > 0 , Dowlatram Nanuram. 

£1. L. i . 11 Bom. 267 

HURT. 

^Causing Murt — Penal Code, s, 330 — Causing 
hurt to constrain a person to satisfy a demand.] 
A husband in ordei to constrain his wife to 
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HURT — concluded . ; 

satisfy Ms demand that) she should return to 
his house, voluutarily caused hurt to her. He 
was convicted under s. 330 of the Penal Code : — 
Meld, on appeal, that the conviction under that 
section was bad. Queen-Empbess v, Ella Boyan. 

fl. h. R 11 Mad. 257 

HUSBAHD AND WIFE 

8ee Married Woman’s Property Act, 

s. 8. 

[1. li R. 11 Bom. 348 

^Principal andl agent — Agency ^ Authority 
of wife to pledge luishand^s credit, 1 Meld that the 
liability of a husband for his wife’s debts depends 
on the principles of agency, and the husband can 
only be liable when it is shown that he has express- 
ly 01 impliedly sanctioned what the wife has done. 
In a suit by a creditor to recover fiom his debtor 
and her husband the amount of money lent by the 
plaintiff tQ^he former on her notes of hand, ifc 
appeared that the defendants had always lived 
together, that the wife had an allowance wheie- 
with to meet the household expenditui e and all 
her peisonal expenses, and that the money had 
been boiiowed without the husband’s knowledge, 
and not to meet any emergent need, but to pay off 
previous debts, and had been raised by succes- 
sive borrowings over a considerable peiiod, the 
debt having increased by high rates of interest. 

It was also found that it had not been shown 
that the plaintiff looked to the husband’s credit, 
or that the husband had ever previously paid his 
wife’s debts for her : Held that under these cir- ' 
cum stances no agency on the wife’s pait for hei 
husband had been established, and that the hus- 
band was therefoie not liable to the claim Gibd- 
HARi Lal Crawford, r 

[I. L. R. 9 All. 147 j 

ILLEGITIMACY, PROOF OF. | 

See Evidence —Civil Cases ■— Miscel- 
laneous Documents— Petitions. 

[I. L. R. 10 Mad 334 

ILLEaiTIMATE CHILDREN. 

See Hindu Law— Partition— Bight to 
Partition-Illegitimate Chil- 
dren. 

IMMOVEABLE PROPERTY. 

See Attachment — Subjects of At- 
tachment— Property AND In- 
terest IN Properi'y op various 

KINDS. 

fl. L. R. 11 Mad. 193 

See Stamp Act 1879, Sch. 1, Art, 5. 

[I. L. R. 13 Bom. 87 

, Claim to share in, tinder Will. 

See Limitation Act 1877, Art. 140. ! 

[I. L. R. 14 Calo. 801 ' 


IMPRISONMENT. 

See Arrest. 

LI. L. R. 12 Bom 46 

See Attachment — Attachment op 
Person. 

[I. L. R. 12 Bom. 46 

See Cases under Sentence— Imprison- 
ment. 

IMPROVEMENTS. 

See Trust. 

[I. L R. 11 Mad. 360 

INAM. 

See Act of State. 

fl L R. 11 Bom. 235 

See Besumption — Effect of Besump- 

TION 

[I. L. R 11 Bom. 235 

INAM COMMISSIONER. 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, Bom- 
bay. 

[I. L. R, 13 Bom. 442 

INDIAN COUNCIL ACT (24 & 25 Vic. c. 67) 
s 22. 

See High Court, Jurisdiction of— 
High Court, N -W. P. 

[I. L. R. 11 All. 490 

See Statutes, Cokstkuction op. 

[I L R. 11 All. 490 

INFANT. 

See Cases under Minor. 

INFORMATION OF COMMISSION OF 
OFFENCE. 

^Criminal Procedure Code, sAo^-Muty to report 
sudde 7 i death— Oiolwj of house dtstmgms had from 
owner of land — Peyial Code, 176 ) Under s. 4t> 
of the Code of Criminal Procedure, every owner 
or occupier of land is bound to report the occur- 
rence therein of any sudden death. The head 
of a Nayar family was convicted and fined under 
8. 176 of the Penal Code for not reporting a sudden 
death in the family house: Meld, following 
former decisio is of the Court, that the convic- 
tion was illegal, because s. 45 of the Code of 
Criminal Procedure does not apply to the owner 
of a house. Queen-Empress v Achutha. 

LI. L. R. 12 Mad 92 

INHERITANCE. 

See Oases under Hindu Law— Inheri- 
tance. 
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INHERITANOE 

S(r Limitation Act 1877, Aut. 144— 
Abveuse Possession. 

[I L. R. 9 Mad. 482 
[L. R. 13 I. A. 147 

See Cases unoee Mahomedan Law — 
Inheritance, 


INJUNCTION, 

Col, 

1 . Under Civil Procedure Code 

... 463 

2. Special Cases 

... 464 

(a) Breach of Agreement 

... 464 

(&) Intrusion upon Office 

... 464 

{e) Obstruction to Rights 
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See Copyright. 

[I. L. R 13 Bom. 858 

See Grant— Construction op Grants. 

[I. L. R. 12 Bom. 80 

See Hindu Law— Guardian— Right op 
Guardianship. 

[I. L. R. 12 Bom. 110 

See Hindu Law— Marriage— Right to 
GIVE IN Marriage and Consent. 

[I. L R 12 Bom. 110 

See Limitation Act 1877, Art. 144— 
Adverse Possession. 

[I. L. R. 12 Bom. 80 

See Mamlatdars’ Courts’ Act,ss. 1, 2. 

[I. L. R. 13 Bom. 213 

See Mamlatdars’ Courts* Act, s. 4. 

[I. L. R. 12 Bom. 419 

(1) UNDER CIVIL PROCEDURE CODE. 

1 — Civil Procedure Codct ss. 492, Tem- 

porary injunction restraining alienation of pi operty 
in suit— Mortgage of such pi operty not void— Con- 
tract Act IX r/ 1872, s. 23 ] The effect of a tem- 
porary injunction granted under s. 492 (h) of the 
Civil Procedure Code is not to make a subsequent 
mortgage of the property in question illegal and 
void within the meaning of s. 23 of the Contract 
Act (IX of 1872). Such a penalty must not be 
read into s. 493, which provides otherwise for the 
hi each of an injunction granted under s. 492 
Delhi and London Bank v. Ram Narain. 

[I.L.R. 9 All. 497 

2,--- Civil Procedure Code\%%% sA^^-^^Wronq- 
fully sold in execution of deoree — Temporary 
mjnnction.1 An objection made under s 278 of the 
Civil Procedure Code to the attachment in execu- 
• tkvn of a decree of a mortgage-bond of which the 
oh|ector claimed to be the assignee from the judg- 


m JUNCTION-^‘(7?if in ucd. 

(1) UNDER CIVIL PROCEDURE CODE-concld. 

ment-debtors under an instrument dated prior to 
the attachment was disallowed ; and the objector 
then brought two suits against the decree-holder 
and the judgment-debtors, in which he claimed 
(a) a declaration of his right to the bond, and (&) 
to recover a sum of money fiomthe judgment- 
debtors on the basis of the assignment. The first 
Court dismissed both suits, on the ground that 
the alleged assignment was a collusive transac- 
tion entered into after the attachment between 
the objector and the judgment-debtors for the 
puipose of defeating the attachment. Pending an 
appeal to the High Court, the objector applied to 
that Court for a temporary injunction under 
s 492 of the Code, restraining the deciee-holder 
from bringing the bond to sale in execution of 
the decree . Seld that although in such cases the 
provisions of s 492 should be applied with the 
greatest care one of the objects of the Legislature 
in passing that section was to guard as fai as 
possible airainst multiplicity of suits, as many 
complications probably lesulting in fmther litiga- 
tion were likely to arise if the decree-holder were 
allowed to proceed with the execution-sale, and 
no pi actical injury to any one would be caused 
by restraining her f^om so doing until the deci- 
sion of the appeal, a temporary injunction should 
be granted, subject to secuiity being given by the 
appellant. Kirpa Dayal v. Rani Kishobi. 

fl. L. R 10 All. 80 

(2) SPECIAL CASES. 

(a) Breach of Agreement. 

3 — Injunction to restrain adoption — Interim in- 
junction — Practice,'] Jl, a Hindu, died childless, 
possessed of moveable and immoveable property. 
After his death, disputes arose between his widow 
(the defendant) and his father and brother. 
These disputes were settled by an agreement, one 
of the terms of which was that the widow (the 
defendant), should not adopt a son, and that cer- 
tain property which she was to have during her 
life should after her death go to her bi other-in- 
law, P, In 1872 Pdied leaving his son, the plain- 
tiff, him surviving. On the 25th August 1888, 
the plaintiff filed this suit, alleging that the de- 
fendant in violation of the agreement was about 
to adopt a son, and praying for an injunction. 
On piesenting the plaint he applied for an interim 
injunction, alleging that the defendant intended 
to adopt a son the next day (Sunday, 26th August). 
The Court refused the zwiJmw injunction. ASSUR 
PUESHOTAM V, RATANBAI. 

[L L. B, 13 Bom. 66 

(J)) Intrusion upon Office. 

4. — Civil procedure Code, s. ll— Might to an 
office in a temple.] Plaintiffs sued for an injunc- 
tion to pi event defendant from interfering with 
their right to present to certain persons at a 
certain festival in a ceitaiu temple a crown and 
water The lower Courts found that plaintiffs 
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INJUNCTION— 

(2) SPECIAL CASES --coyiUmed. 

(b) Intrusion upon Office— 
possessed tlie lig-bt claimed and granted the in- 
junction : Held, that the suit was cognizable 
by a Civil ( ourfi under s 18 of the Code of Civil 
Procedure, and that the injunction was pioperly 
granted. Srinivasa v. Tiruvengada. 

[I. L. R. 11 Mad 450 

{c) Obstruction to Rights op Property. 

5. — Mandatoo'y inpinction^ when to be granted — 
Jndictal discretion — Damages — Rights of eo^ 
shaj'ers ] In granting or withholding an in- 
junction. a Court should exercise a judicial dis- 
cretion, and should weigh the amount of substan- 
tial mischief done or threatened to the plaintiff, 
and compare it with that which the injunction, 
if granted, would inflict upon the defendant. 
There is no such broad proposition as that one co- 
owner is entitled to an injunction restraining 
another'^o-owner from exceeding his rights, ab- 
solutely and without leference to the amount 
of damage to be sustained by the one side or the 
other from the granting or withholding of the 
injunction. Shamnugger Jute Factory Co. 
t?. Ram Narain Chatterjee. 

[I L. R, 14 Calc. 189 

6 — Co^sharers — Right to deal with joint pro^ 
peify — JSxeavation of tank on joint pioper'ty — 
Discretion of Court in granting injunction — Spe- 
cific Relief Act (/ of 1877), s. 66.] Before a 
Court will, in the case of co-sharers, make an 
order directing that a portion of the joint pro- 
perty alleged to have been dealt with by one of 
the co-sharers without the consent of the other 
should be restored to its former condition (as, for 
instance where a tank has been excavated), a 
plaintiff must show that he has sustained, by the 
act he complains of, some injury which materially 
affects his position. Lala Rismamhhar v Raja- 
ram Lai, 3 B. L. R. Ap. 67, applied in princi- 
ple; Shamnugger Jute Factory Co v. Ram Narain 
Chaiteijee^ I. L. R. 14 Calc. 189, approved The 
fact that a portion of the land on which a tank 
had been excavated by the defendant was fib for 
cultivation does nob constitute an injury of a 
substantial natuie such as would Justify an order 
of that nature, Joy Chunder Rukhit v, Bip- 
PRO Churn Rukhit. 

14 Calc. 286 

7. — CO'Sh a rers — Ij mah prope rt y — Cultivation of 
indigo by one co-shai'er without conseiit of others — 
Injunction as hetweeii co-sharers — Practice of the 
English Courts m granting injunction, Applica- 
bility of IF, while iu possession of an entire 
moumh as ijaradar, had under an arrangement 
with the proprietors built factoiies and cultivated 
indigo by reclaiming a quantity of waste land. 
On the expiration of his lease W, who still held 
a portion of the mouzah in ijara from a 2-anna 
co-sharer, continued to cultivate indigo on the 
hhas lands as before, and, disregarding the oppo- 
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(2) SPECIAL OASES— 

(c) Obstruction to Rights of Property— 
continued. 

sitionof the 14 -anna co-sharers, claimed an ex- 
clusive title to do so. The 14-anna co-sharers 
thereupon brought a suit against IF for ijnmll 
possession of the lhas lands, and prayed, among 
other things, for an injunction prohibiting the 
defendant from sowing indigo upon the ymali 
lands without the plaintiffs’ consent, and also for 
a general injunction bo prohibit the defendant 
from throwing any obstacles in the way of plain- 
tiffs’ holding tjmali possession of the lands. The 
Court below granted an injunction prohibiting 
the defendant from growing indigo on the hhas 
lands without the consent of the plaintiffs : Held, 
that the plaintiffs were entitled to an injunction, 
but having regard to the circumstances under 
which the defendant cultivated the lands, it was 
necessary to vary the injunction granted by the 
Court below by making it an injunction restrain- 
ing the defendant from excluding by any means 
the plaintiffs from their enjoyment of the ijmah 
possession of the lands. Ram Chand Butt v. 
Wat&on & Co. 

[I. la. R. 15 Calc. 214 

8. — Tillage Property — As to what was the com- 
mon propei'ty of a village, VIZ., a tank — Inability 
of any of the co-pi opnetors to exclude the rest 
from contributing to repair it.] A village tank, 
on the site of an ancient one, was the common 
property of, and used by, all the inhabitants, of 
whom one family on the ground of improvements 
and additions made by their ancestor with the 
general acquiescence of the village claimed, 
against the rest, the exclusive right of repairing 
the tank at their own cost. But no correspond- 
ing obligation on the plaintiffs to repair was 
shown : and from the evidence, including that 
afforded by a compromise made in 1842, it appear- 
ed that the repairs were to be effected by a com- 
mon collection made through the person in man- 
agement, who was to account for his receipts 
and expenses : Seld, that it was equally at the 
option of the rest of the villagers either to permit 
the repairs to be done by the plaintiffs, or to in- 
sist on the work being done at the common cost ; 
the tank remaining the common possession of the 
village, and no class of the villagers having any 
right bo by injunction or obheiwise exclude the 
rest from contributing to the lepairs. SiVARA- 
MAN CHBTTI V. MuTHAYA CheTTT 

[X. li. B. 12 Mad. 241 
[L. R. 16 I. A. 48 

Affirming decision of High Court in Muttaya 
Chbtti V. Sivaraman Chetti. 

P. L. R. 6 Mad. 229 

9. -— Mandatory injunction -^Damages — Light 
and air — Ancient lights ] Where a plaintiff has 
not brought his suit or applied for an inj unction 
at the earliest opportunity, but has waited till the 
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INJU]SrOTION-<J0/i^aiW6V^. 

(2) SPECIAL CASES-C()7ie/«w^>^/. 

(r) Obstruction to Rights of PRoriSRTY— 

conUmed^ 

building complained of by bim has been complet- 
ed, and then asks the Court to have it removed, 
a mandatoiy injunction will not generally be 
gi anted, although there might be cases where it 
would be granted. Mere notice not to continue 
building so as to obstruct a plaintiff’s lights, is 
not, when not followed by legal proceedings, a 
sufficiently special circumstance for granting such 
relief. Jamtbadas Shanltarlal v. Atmaram Ilar^ 
jimJi, I. L, R. 2 Bom. E18, referred to. The law 
regarding lelief by mandatory injunction explain- 
ed. Benode Coomaree Dossee y, Soudaminey 

DOSSEE. 

[I L. R. 16 Calc 252 

3^0 — Light and air — Injunction or damages--- 
Lord Cairns' Act (21 and 22 C, 27)— Specific 

Molicf I of 1877]. The plaintiff owned a house 
in Girgaon Road, Bombay, in which he had resided 
with his family for twenty-four years, Thiough 
certain windows in the south wall of his house, 
numbered respectively 3, 6, 7, and 8, he had 
during all that time enjoyed free access of light 
and air In 1887 the defendant purchased the 
land to the south of the plaintiff’s house, pulled 
down the building that then existed upon it, 
and proceeded to build a new one on the same 
site, the north wall of which was about six f eet 
distant from the south wall of the plaintiff’s 
house, and was intended to be sixty-four feet high, 
i,e.f about twenty feet higher than the plaintiff’s 
windows Nos. 7 and 8, which were in the plain- 
tiff’s loft. The plaintiff sued for an injunction : 
Held, that the plaintiff was entitled to damages, 
but nob to an injunction. Dhunjibhoy Cowasji 
Umrigar i\ Lisboa. 

£1. L. R, 13 Bom. 252 

11. — Light and air — BamagesSpecifie Belief 
Act I of 1877, 6i, cl,c. — Limitation Act XV 

of 1877, s, 26 — Mandatonj %%junction^ The 
plaintiff complained that the defendants intended 
to build so as to obstruct the passage of light and 
air through an ancient window in his house, and 
render a room therein unfit for use, and prayed 
for a perpetual injunction restraining the defend- 
ant from so building. It was proved that the 
wall intended to be built would so shut out the 
light and air as to render the room completely 
dark and unfit for use. The Subordinate Judge 
granted the iujuucfcion as prayed. The defend- 
ants appealed 'to the Joint Judge, who amended 
the lower Court’s decree by ordering the removal 
of the injuncdon and directing, in its stead, a 
new window to be opened in the plaintiff’s house 
to the east of the window in question. On appeal 
by tbe plaintiff bo the High Court, held, revers- 
ing the decree of the lower Appellate Couit, that 
the plaintiff had an absolute and indefeasible 
right to the easement he had acquired ; and the 
only possible question was whether injunction or 
damages was the appropriate remedy under the 
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(2) special concluded 

(c) Obstruction to Rights of Property 
concluded, 

circumstances of the particular case : Reid, also, 
that, as the evidence established that, after de* 
fendARb’s wall was built, plaintiff’s room would 
not remain substantially as useful to him as be- 
fore, the plaintiff was entitled to an injunction. 
Holland v. Worley, L R. 26 Ch. D. 678, distin- 
guished. The High Court also directed a manda- 
tory injunction to issue to the defendants to re- 
move the wall they had raised after the lower 
Appellate Court had passed the decree in their 
favour and pending the plaintiff’s appeal to the 
High Court. KadarbKai v Rahimbhai. 

LI. L. R. 13 Bom. 674 

INQUIRY, JUDICIAL OR ADMINISTRA- 
TIVE 

See Sanction to Prosecution— Where 
Sanction is necessaby.ii#w 

£1. L. R, 12 Bom. 36 

INSANITY. 

■^Penal Oode,s.8i — Flea of insanity in criminal 
cases — Legal test of respoyisiblUty in cases of 
alleged unsoundness of mind.2 The accused stabbed 
a child (his brother’s wife) with a sword and 
killed her. He was charged with muider, and 
a plea of insanity was set up at the trial. No 
motive could be assigned for his attack on the 
child, in which he persisted in the presence of 
other persons : and it appeared that he had been 
in the habit of treating the child kindly and 
affectionately. He was snffeiing from fever and 
want of food at the time, and the medical evi- 
dence showed it was possible that the act was com- 
mitted under a sudden attack of homicidal mania. 
It was in evidence that he had abused some of his 
relations a short time before, — the abuse being 
probably due to irritability of mind caused by 
fever. He confessed the ciime to the village 
Magistrate and answered questions put to him 
rationally, but before the committing Magistrate 
and the Sessions Judge he denied that he had 
killed the child. lie was convicted of murder : 
Held, that as the accused was nob proved to have 
been by reason of unsoundness of mind incapable 
of knowing the nature of his act or that he was 
doing what was wrong or contrary to law, the 
conviction was right. Queen-Empress v. Lahsh- 
man Bagdu, I L R. 10 Bom. 612, approved. 
Queen-Empress v, Venkatasami. 

[I. L. R, 12 Mad. 469. 

INSOLVENCY. Col 

1, Insolvent Debtiors under Civil Proce- 
dure Code ... 469 

See Appeal— Orders. 

[I. L. R. 12 Mad. 472 

See Claim to Attached Property. 

(I. L. R 9 All 232 
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INSOLVENCY — continued. 

(1) INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE. 

1, — Civil Procedure Code {Act XIV of 1882) 
s. 361, Chap, XX — Refusal to adjudicate debtor 
insolvent, Grounds for ] A Court cannot use 
the application of a judgment-debtor seeking to 
be declared an insolvent under the provisions of 
Chap XX of the Civil Procedure Code unless it 
finds affirmatively that the applicant baa brought 
himself within els {a), (&), {c)^ or {d) of s. 35 1 
of the Code ; and the fact that his schedule assets 
exceed his liabilities does not disentitle him to such 
relief. A judgment-deb* or applied to be declared 
an insolvent under the provisions of Chap. XX 
of the Code of Civil Brocedure. The District 
Judge refused the application on the ground that 
the assets were admittedly in excess of the liabi- 
lities and that he had made no effort for a period 
of two years to realize his property ior the bene- 
fit of his creditors : Held, that the Distiict Judge 
was bound to grant the application as the appli- 
cant Had not brought himself within els. {a) 
(&). (c) or {d) of 8. 351, in which cases alone he 
had a right to refuse the application. lx the 
MATTER OP THE PETITION OP JoWALLA NaTH. 

JowALLA Nath <v Parbatty Bibi. 

tL L. R. 14 Calc. 691 

Execution of decree — Civil Procedure Code, 
Chap, XX ss. 344 — $60— Pjs parte deciee subse^ 
quent to insolvency — Attachment — Receiver in in- 
solvency,'] An insolvent, to whose estate no 
receiver under Ch p. XX of the Code of Civil 
Procedure had ever been appointed, entered in 
his schedule the names of certain persons as cre- 
ditors for a sum of Rs. 110-9-3. These ei editors 
subsequently obtained against the insolvent an 
ex parte decree for the sum so entered in the 
schedule, and in execution attached certain pay 
which the insolvent was then earning, but which 
he was not in receipt of at the time his schedule 
was filed, and did not appear therein as an asset 
of his estate : Held, that the judgment-creditois 
were entitled to take ont execution, and were 
not prevented from so doing by reason of the 
Insolvency proceedings. In* the matter op 
Badal Singh v, Birch. * 

[I. L. R, 15 Calc. 762 

3. — Civil Procedu7*e Code, ss. 346, 352 — Proce- 
dure on claim made by creditor — Proof of debt."} 
It is open to a creditor, at any time while the 
assets of an insolvent are undistributed, to pro- 
duce evidence of his debt and to apply to be 
admitted on the schedule under s. 352 of the Code 
of Civil Procedure. Lakshmanan v, Muttia. 

fl. L. R* 11 Mad. 1 

4. — Civil Procedio'e Code, es, 344, 588 — Insol- 
vent judgment-debtor — Xotloe to decree-holder.] A 
debtor was arrested on civil process. He present- 
ed a petition to the Conrt from which process 
issued, alleging that he was unable to pay the 
debt and praying to be declaied insolvent and to 


mSOlN'mOY— continued. 

(1) INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE QOJIE— continued, 

be released. The Court passed an order on the 
same day, directing that he should be released 
and that the creditor should proceed against Ms 
^ property : Held, that the order was bad for want 
of notice. Komarasami v Gobindu. 

£1. L. R, 11 Mad 136 

5.—Chil Procedure Code, ss. 228, 239,344,360 
— Application to be declared insoh'ent made to 
Comt to which decree teas transferred for execu- 
tion.] Where a decree had been transferred for 
execution from the Court of the District Munsiff 
of JE, to that of the District Munsiff of and 
an application was made by the judgment-debtor 
under s. 344 of the Code of Civil Piocedure to be 
declared an iu solvent and entertained by the 
latter Conrt .* Held, that the District Munsiff of 
B had no jurisdiction to entertain the application 
Venkatasami V. Narayanaratnam. 

[1. L. R. 11 Mad. 301 

Q.— Civil Procedm^e Code 1882, s, 351 — Unjair 
preference.] A creditor can put pleasure on his 
debtor to get payment of his claim, notwith- 
standing that the debtor may be in embarrassed 
circumstances. But a debtor, who gives an un- 
fair preference to one creditor by giving him a 
large proportion of his property, so as to reduce 
the aliquot share of the other creditors, acts 
fraudulently, and no title is given to that parti- 
cular creditor, as against the assignees who repre- 
sent^ the creditors generally. A filed a suit and 
obtained a dec-ee against B, During the pen- 
dency of the suit, and only four days before the 
decree was passed, B assigned by way of mort- 
gage nearly the whole of his property to one of 
his creditors C, The assignment was made, not 
bo secure a fresh advance, but in consideration 
of past debts due to C. C was aware of B's 
embarrassments. Two years afterwards B was 
arrested in execution of A's decree. B there- 
upon applied to be declared an insolvent : Held 
that the assignment by B of nearly the whole 
of his property to C amounted, under the cir- 
cumstances, to an unfair preference, within the 
meaning of s 351, ol. (e) the Code of Civil 
Procedure (XIV of 1882). B was, therefore, not 
entitled to be declared an insolvent. Dad a pa v, 
VlSHNlTDAS, 

[I. L, R. 12 Bom. 424 

7. — Civil Proved u re Code, s. $52-— Suit to establish 
7'ight to sell property in execution ofdeci'ce enforce 
ing hypothecation — Suit against purcliasei's not 
pai'ties to deci'ce — Judgment-debtor declared insol- 
vent pending suit — Bec7*ee-holder schedulmg Ms 
dec7*ee under Civil Procedure Code, s, 352 — Effect 
of schedule,] A suit to establish a right to bring 
to sale certain moveable property in execution of 
a decree for enforcement of hypothecation was 
brought against peiaons who were not parties to 
that deciee and had purchased in execution of a 
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(1) INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE (jOT)^--eontmu€d, 

prior decree. Fending the suP, one of the judg- 
ment-debtors under the hypothecation deciee was 
declared an insolvent, and the plaintiff scheduled 
his decree as a claim under s 362 of the Civil 
Procedure Code : Held that the scheduling of the 
decree had not the effect of superseding it or 
creating another decietal right in addition to 
and independent of it, and did not make the 
suit, which was founded on a new and a different 
cause of action against persons who were not 
parties to the deciee, unmaintainable, Abdul 
Rahman v, Behabi Puei. 

[!• L. R. 10 AIL 194 

8. — Jnrisdhction-^Bepnty Commissioner — JDis^ 
trict Coit7't — Insolvent judgment-dehtoi^s — Civil 
Proced^ire Code 1882, ss» 344, $^0-- Application to 
have judgment-debtor deolai'ed insolvent-^ Coets.l 
The Court of the Judicial Commissioner, and uofc 
that of a Deputy Commissioner, is the “ District 
Court ” in Chota Nagpur under ss. 2 and 344 of 
the Civil Procedure Code. A Deputy Commis- 
sioner therefore invested by the Local Government 
with powers under s 360 of the Code has no juris- 
diction apart from any transfer by the “ Dis- 
trict Court,’* to entertain an application by a 
judgment-oieditor under s. 344 to have his judg- 
ment-debtor declared an insolvent. In 7‘e Wallei', 
I. L. R. 6 Mad. 430 ; and Pm'hhtdas Velji v 
Clmgan RaioJmnd, I. L. R 8 Bom. 196, followed. 
The question of jurisdiction not having been 
raised in the lower Court the order was set aside 
without coats. JoYNARAiN Singh v, Mudhoo 
SuDUN Singh. 

[I. L. R. 16 Cal®. 13 

9. — Civil Prooed7i7*e Code 1882, se, 336, 337 — 
Act VI of 1888 — Debt 7iot in schedule — Execntioii 
of decree obtamed against insolvent for such debt 
— Scheduled debts^'] A person, who has taken the 
benefit of the insolvent sections of the Civil Pro- 
cedure Code, and who is undischarged, but has 
not inserted m his schedule a debt for which a 
decree is subsequently obtained, is not protected 
fi*om arrest in execution of such decree, merely 
because liis property is in the hands of the re- 
ceiver in insolvency. Such a person is liable to 
arrest under the circumstances and in accordance 
with the procedure provided for by the Civil Pro- 
cedure Code Amendment Act (VI of 1888.) Panna 
Lall V . Kanhaiya Lall. 

[I. L. R. 16 Calc. 85 

10. — Civil Procedure Code, ss, 344, 360, 352, 357, 
358 — Debt not in schedule — OTnission to come m 
aTtdprove debt.2 A judgment-debtor, arrested in 
execution of a decree, filed his petition, and was 
adjudicated an insolvent, under the insolvency 
sections of the Code of Civil Procedure, and the 
decree-holder was, among other creditors, called 
upon to prove herdebt. She, however, omitted 
to attend ; and her name was not included in the 
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(1) INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE — continued, 

schedule of creditors. The insolvent was dis- 
charged under s, 355. The creditois who proved 
their debts were paid, and the residue of the pro- 
perty was paid out by the receiver to the itisol- 
vent. In an application by the decree -holder 
to execute her decree against the property of the 
insolvent : Held^ that the discharge of the insol- 
vent did nob operate as a discharge of the debt 
under s 357 of the Civil Pioceduro Code, and she 
was therefore entitled to proceed with execution 
of her decree against the insolvent’s property. 
Semble : Under s 352, a creditor, by omitting to 
come in and prove his y- debt, would apparently 
prevent an insolvent obtaining the relief which 
the Code contemplates giving him unless that 
section be read as allowing the insolvent to prove 
the debts of such ci editors as omit to appear and 
prove them. Habo Pbia Dabia v. Sham a 
Charan Sen. 

[I L. R. 16 Calc. 692 

ll.'^Civil Procedure Code 1882, ss, 354, 355 
and 356 — Receiver selling a 7nortgagGd pi^operty of 
%?isoloent—Pm*c baser at such sale — Right of7nort- 
gage unaffected by such By an order dated 

the 9bh July 1879, A Was declared an insolvent 
under s 351 of the Civil Procedure Code 
(XIV of 1882), and his property vested in the 
Receiver, who was ordered to convert it into money. 
Nine fields, which were part of property, had 
been mortgaged to the plaintiff, who was duly 
cited to appear and prove his debt The plaintiff, 
however failed to appear, and he was conse- 
quently omitfced from the schedule of A's credi- 
tors. The Receiver sold oue of the fields, which 
was purchased by A’.? undivided son G, At the 
sale the plaintiff gave notice of his claim as mort- 
gagee. After paying off the debts of the sche- 
duled creditors the Receiver made over to A the 
residue of the purchase-mouey and the eight 
unsold fields. In 1881 the plaintiff sued A for 
possession of the mortgaged property, and on 
appeal obtained a decree. While that suit was 
pending, G sold to the defendant the field which 
he had purchased. ^ In execution of his decree the 
plaintiff recovered possession of the eight fields, bub 
on attempting to get possession of the ninth field 
he was obstructed by the defendant, who was in 
possession, and he consequently bi ought this suit 
to recover it , Held, that the plaintiff was entitled 
to recover it from the defendant. The only in- 
terest the insolvent had in the mortgaged pre- 
mises was the equity of redemption, and this having 
vested in the Receiver under s. 354 he under 
8 356 was directed to convert it into money. 
G, therefore, at the sale only purchased the equity 
of redemption in the one field ; and the defend- 
ant, who now stood in G's shoes with notice of 
the plaintiff’s claim, although he might possibly 
be entitled to redeem the whole nine fields com- 
prised in the mortgage, was bound to deliver 
possession to the plaintiff (the mortgagee) until 
that was done, The mortgaged property could 
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PROCEDURE QOJyE-^concliLded, 

not be Bold by tbe Receiver without the consent of 
the plaintiff (the mortg'agee), or payingr Mm 
off. S. 356 of the Civil Procedure Code Act XIV 
of 1882, no doubt contemplates the payment of 
debts secured by mortgage out of the proceeds of 
the conversion of tVe insolvent’s property in 
priority to the general creditors ,* but this must 
be taken in connection with s. 354, and must 
be understood as referring to those cases in which 
the mortgaged premises have been sold after com- 
ing to an understanding with the mortgagee, 
Shridhar Narayan V , Krishnaji Vithoji. 

^ [I. L. R. 12 Bom. 272 

INSOLVENT AOT (11 and 12 Viet. c. 21), 
ss. 2S and 29. 

See Right of Suit— Official Assignee. 

II. L. H. 11 Bom. 620 

See Variance between Pleading and 
Proof — Special Cases— Fraud. 

[I. L. R. 11 Bom. 620 

, s. 36. — Order to examme witnesses under 

s* 36 — Discovery of insolvent's property — Hand 
fide creditor ^Practice — Conduct of examination. 
When the Official Assignee makes or supports an 
application to examine witnesses under s. 36 of the 
Indian Insolvent Act, such application should be 
readily granted. When it is made by any other per- 
son, the grounds of the application should be care- 
fully sifted, and the Court should satisfy itself that 
tbe inquiry will probably lead to some benefit to 
the creditors or estate, and is not merely made to 
harass and annoy the persons proposed to be ex- 
amined. A became insolvent in 1866, and fled out 
of the jurisdiction. In August 1866, a person 
alleging himself to be a creditor of the insolvent’s 
estate, obtained an order, under s 36 of the Indian 
Insolvent Act (Stat 1 1 and 12 Vic. , Cap. 21 ), direct- 
ing the examination of the insolvent’s son and 
daughter, R and L with a view to the discovery of 
certain property of the insolvent which might be 
made available for the creditors. R and L subse- 
quently obtained a rule nisi to aside the order. 
They filed affidavits alleging that the applicant 
was not a hond fide creditor of the estate ; that 
although he had,uo doubt, brought a claim upon the 
estate in his own name, he was merely a nominee 
of his brother A, who had supplied the purchase- 
money ; and they alleged that this application was 
the result of a family quarrel ; and was made 
merely from motives of ill-will. The Court held 
that the applicant was not a hand fide creditor of 
the estate The order for examination was, how- 
ever, supported by the Chartered Mercantile Bank 
which was admittedly a Ifondfide creditor : Held, 
that the applicant not being a creditor, and the 
Official Assignee not supporting the application, 
and the affidavits showing feeling and the bias, 
the Court would have hesitated to admit the 
application for the order, under s, 36, if it stood 


INSOLVENT AOT (11 and 12 Viet. c. 21) 
s. 36 — concluded, 

alone. But the fact that the Chartered Mercan- 
tile Bank, an admittedly })ond fide creditor, sup- 
ported the application, altered the case, and the 
examination applied for ought to be allowed. 
Under the circumstances, however, tbe Court was 
of opinion that the applicant, who belonged to 
the insolvent’s family, and was involved in a bit- 
ter family quarrel, should not conduct the examin- 
ation ; and ordered that the Chaitered Mercantile 
Bank should apply to the Official Assignee to con- 
duct the inquiry, and if he declined to do so, the 
Bank should do it. In rb Alladinbhoy Hubi- 
BHOY. Ex Parte Rahmubhoy Hubibhoy. 

[I. L. B. 11 Bom. 61 

, s 44 — Omission to claim dit'idend — Hx- 

pungifig names of creditors from schedule — Official 
Assignee a trustee for creditors admitted in sclie* 
dule,'\ The applicant was a creditor of the insol- 
vents, who filed their schedule in Bombay in July 
1868. The schedule contained the names of twenty- 
six creditors, twenty of whom were residents in 
Karachi and six in Multan. The debts amounted 
in the aggregate to Rs. 5 1.8 19- 13-0, and were all ad- 
mitted. some of them being for trifling sums. The 
applicant was the largest creditor on the schedule, 
his debt amounting to Rs. 27,500. The insolvents 
obtained their personal discharge in March 1869. 
Since the date of the insolvency one dividend had 
been declared, viz., a dividend of one per cent, in 
1870 Only one creditor had applied for and re- 
ceived that dividend On the 6th July 1886, the 
applicant for the first time applied for a dividend 
on his claim He was then, after so long a time, 
unable to adduce any proof in his own possession, 
in support of his claim, but was ultimately allow- 
ed by the Official Assignee to prove his claim from 
the insolvent’s books. Having thus proved his 
claim against the estate, the applicant obtain^^d a 
rule on the 5th October 1887, calling on the other 
creditors of the in.solvents to show cause why they 
should not come in and prove their claims, or, in 
default, why their names should nob be expunged 
from the insolvent’s schedule : Held, discharging 
the rule, that the Court had no power to expunge 
the name of a creditor where no fraud was proved 
or alleged in regard to their claims. The Official 
Assignee holds the assets of an insolvent as a 
trustee for all the creditors admitted on the insol- 
vent’s schedule, whether or not they have actually 
proved their claims. In re Dewcurn Jewbaj. 

[I. L B. 12 Bom. 342 

— — ,S. 58 — Jurisdiction — Practice — Order to 
person to attend for examination,^ The insolvent 
filed his petition in December 1865, and in January 
1866, on his application for his personal discharge 
under s. 47, he was ordered to be imprisoned. 
He never applied for his discharge under s. 59 
or 60 of the Indian Insolvent Act (Stat. 21 and 
22 Vic., Cap. 21). When be bad completed tbe 
term of bis imprisonment be left Bombay, and 
went to Morar and ultimately settled at Aligarh 
in the North-West Provinces. In August 1886, the 
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INSOLVENT ACT (11 and 12 Viet, o 21) 

S 58 — eo)ioUuU(h 

OfRcial Assignee was informed tliat the insolvent 
was possessed of landed propoity at Aligarh and 
also considerable moveable property. On the 25th 
August 1886, the Official Assignee obtained a 
rule msi calling on the insolvent to show cause 
why he should not hand over all this property to 
the Official Assignee for the payment of creditors 
On the 10th August 1887, an order was made by 
the Insolvent Court under s. 68 of the Insol- 
vent Act(i5tat* 21 and 22 Vic., Cap. 21) directing 
the insolvent to appear before the Court on the 
21st September 1887, to be examined touching 
his estate and effects and dealings and transac- 
tions. The insolvent appealed againsc this order 
and contended that the Court had no greater 
poweis than those possessed by the High Court, 
and consequently cuuld not order the attendance 
of any person resident more than two hundred 
miles from Bombay : Eeld, that the Insolvent 
Court had jurisdiction to make the order. In re 
COWASJI OOKERJI. 

[I. L. R. 13 Bom. 114 

, s S6 

See Limitation Act 1877, Art. 180. 

[L L, R. 11 Bom. 138 
[I.Ii,R. 13 Bom. 620 

INSPECTION OP DOOUMENTS—OIVIL 
CASES. 

JPraetlce--~‘Prodicetion of documents — Discovery 
— Ctvil Procedure Code, 1882, ss. 131, 136.] If 
a notice under s. 131 of the Civil Procedure 
Code be not answered as provided by s 132, the 
party seeking the inspection of documents may 
apply for an order under s, 133, and his applica- 
tion must be supported by an affidavit. The 
Court has no jurisdiction to pass an order under 
s. 136, unless the provisions of s 134 are sbiictly 
complied with. Dhapi Ram Pershad, 

(I. L. K. 14 Dale. 768 

INSPECTION OP DOCUMENTS-CRIM- 
INAL CASES. 

— Dtscoiery — Power of Courts to order inspection— 
Criminal Procedure Code, 1^%% ss. 94-99 — Search 
Warranty Form and validity of} A and T, the 
latter of whom was the book-keeper in thefiim of 
J, M S* Co , were charged, on the complaint of that 
firm, with cheating by having dishonestly in- 
duced them to deliver to A certain sums of money 
between 1882 and 1887, and with having abetted 
each other in the commission of the said offence. 
The offence charged was carried out by r omitting 
to make entries in the account books of sums due 
by A to the firm, and by making false entries 
therein of payments by A. Whilst the charge 
was pending the Presidency Magistrate, before 
whom the charge had been made, granted a 
search warrant in the following terms : “ To 

Inspector J/. — Whereas A and another have been 
charged before me with the commission or sus- 


INSPEOTION OP BOOUMENTS-~ORIM- 
INAL CKSl^S—eontnaicd, 

peoted commission of the offence of cheating, and 
it has been made to appear to me that the pro- 
duction of khatta books foi the year 1882 to 1887 
is essential to the inquiiy now being made, or 
about to be made, into the said offence or suspect- 
ed offence, this is to authorize and require you 
to search for the said property in the house of A, 
No. 13, Pollock Street, and if found, to pioduce 
the same forthwith before this Court.” In exe- 
cution of this warrant certain books and papers 
found in the house of A were seized and taken 
posses.sion of by the police, and of those books 
and papers the Magistrate, on the application of 
the piosecution, made an order for inspection. 
On a rule granted by the High Court to show 
cause why the order foi inspection should not be 
set aside, it was contended that the search-war- 
rant had been granted without proper judicial 
inquiry and upon insufficient materials ; that it 
was bad on the face of it, as it did not specify 
clearly,” as directed in Form VIII, sch. V of the 
Ciiminal Procedure Code, whose khatta books 
were to bo produced ; and that there was nothing 
in the criminal law to enable a Court to make an 
order for inspection of documents by the prosecu- 
tion in a criminal case : Eeld per NoRRis, J., 
that, assuming the contention as to the search- 
warrant arose on the rule as granted, the war- 
lant must be looked at as a whole, and so looked 
at it sufficiently anti clearly showed that it was the 
khatta books of A which were referred to as 
being essential to the inquiry, and the objects of 
the directed search • nor was there anything to 
show that the wan ant was issued otherwise than 
regularly and in due course. Per NoRRiS, J. — 
Though the Courts in England have constantly 
lefused to compel discovery in criminal cases, on 
the gTound that no man should be compelled to 
produce evidence to eliminate himself, the Le- 
gislature in this country has authorized the 
production, and under certain circumstances the 
compulsory production, of an accused person’s 
documents in Court. When once an accused 
person’s documents are in the possession of the 
Court by virtue of the due execution of a search- 
warrant issued under the piovi&ions of o. 96 of 
the Ciiminal Pioc€~dure Code, there is no distinc- 
tion between such documents and those of any 
description found upon his person at the time of 
his arrest, oi on his premises at the time of, or 
subsequent to, his airest, and it was never doubt- 
ed that the latter may be used in evidence 
against him If, as laid down in the case of 
Dillon V. O'Brien, 20 Irish L E 300 the right 
to seize and detain property of any description in 
tho possession of a person lawfully ai rested for 
treason, felony, or misdemeanor, rests “ upon the 
interest which the State has in a person justly 
or reasonably believed to be guilty of a ciime 
being bi ought to justice, and in a prosecution once 
commenced being determined in due course of 
law,” a right to inspect such property must exist, 
as well as a right to seize and detain it, and the 
proper persons to inspect it are those conducting 
the prosecution. It would, moieovei, be unrea- 
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INSPECTION OF DOCUMENTS— GRIM- 
INAL CASES— 

Bonable that the police or those conducting the 
prosecution should not have an oppoitunity of 
inspecting and examining documents. &c., found 
on a prisoner when arrested, or on his premises 
at the time of, or subsequent to, his arrest, before 
tendering them in evidence. Ghose, J — 

The contention as to the validity of the search- 
wairant did not aiise on the rule as granted, but, 
senible, that the search- wairant was bad in law, 
no summons under s. 94 of the Criminal Proce- 
dure Code having been, in the first instance, 
issued for the production of the documents, and 
there being no evidence to show that they would 
not be produced on summons only ; that although 
the warrant was not specific, still inasmuch as 
no objection was raised to the form of the war- 
rant, before the Magistrate, and the accused had 
not been prejudiced by reason of the specification 
of the documents being somewhat indistinct, and 
it was clear what was really meant, the objection 
as to the form of the warrant should be dis- 
allowed. Per Ghose, J. — There is no doubt that 
by the criminal law of this country, as laid down 
in the Criminal Procedure Codes since 1861, an 
accused person may be compelled to furnish 
evidence, the production of which might have 
the effect of criminating him. The Magistrate 
has to determine at the time when he makes an 
order under s. 94 of the Criminal Proceduie Code, 
or issues a search-warrant under s. 96 whether 
the documents are necessary for the enquiry ; but 
when they are brought into Court, the inspection 
should not rest with the Magistrate who does not 
prosecute and has no interest one way or the other 
in the result of the prosecution. It is reason- 
able that those who conduct the prosecution 
should have such inspection, for the production of 
such documents is for the purpose of using them 
in evhience, and this could not be done unless the 
prosecution had an opportunity of inspecting 
them. In the case of a search or seizure by the 
police under Chap XIY of the Criminal Pro- 
cedure Code, the prosecutor would necessarily 
have an opportunity of looking at the documents 
and articles seized, and there is no reason why he 
should not have the same opportunity or privilege 
where, under the order of the Court, any paiti- 
cular document or other thing is seized under a 
seaich warrant, and brought up to the Court, 
Beaiiug in mind the purpose for which any docu- 
ment or thing is seized and brought before the 
Court, it seems that the Legislature, while pro- 
viding for the seizure and production in Court of 
documents, &o., intended by implication that the 
prosecution should , under the order of the Court, 
have the power to inspect them, and determine 
whether they should go in as evidence : Held, 
per enrimi — for the reasons above given — that 
the Magistrate had power to allow the inspection, 
but such inspection must be limited to the books 
named in the search-warrant, Ih the matter 
OF THE Petition of Ahmed Mahomed, Ma- 
homed Jackaeiah k Co. f. Ahmed Mahomed. 

[1. L. R 15 Calo. 109 


INSTALMENTS, MONEY PAYABLE BY. 

See Oases under Decree — Construc- 
tion OP Decree— In stalments. 

See Dekkan Agriculturists He lief 
Act (XVII of 1879), s. 20. 

II L.R. 12 Bom 326 

See Cases under Limitation Act, 
1877, Art. 75. 

Limitation Act, 1877, Art, 178 

[I. L. R 15 Calc. 502 

INSULT. 

— Penal Code, s. 504 — Intent to prowlie a Ir ear'll 
of the peace.'] A abused B to such an extent as 
to reduce i? to a state of abject terror : Held, 
that J. having given to B such provocation as 
would under ordinary circumstances have caused 
a breach of the peace was guilty of an offence 
under s. 504 of the Penal Code. Queen-Em- 
press V Jogayya. 

fl.L. R.10 Mad. 353 

INSURANCE— MARINE INSURANCE. 

— Open cover — Proposal to issne policy — Accept^ 
ance — Ref n sal to issue policy in terms of open 
cover.] An open cover to an amount stated for 
insurance on cargo to be shipped for a voyage in 
a ship (afterwards lost on that voyage) was given 
by the agent of the defendant company to the 
owner of the ship in order that he might give it 
to the charterer, and it was a proposal to insure. 
The owner transferred the open cover to the 
plaintiff, who, under chaiter with him, shipped 
rice and applied for policies to the amount stated 
in the open cover. The defendants’ agent then 
refused to issue any policy on the rice so shipped : 
Held, that the open cover, as given to the owner, 
constituted a subsisting proposal to insure, and as 
soon as application for the policy under it was made 
to the defendants’ agent by the shipper, to whom 
the open cover had been transferred, there was 
a binding contract that a policy should be issoed 
in ics termvS That the shipper asked for two 
policies did not. under the circumstances, prevent 
there being an acceptance, there having been a 
refusal to issue any policy. Bhugwan Das %\ 
Netherlands IndixA Sea and Fire Insurance 
Company op Batavia. 

[I. L. R. 16 Calc. 564 
[L. R. 16 I. A. 60 
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mmU’EST -contnwed. 

See Damaoes—Measurr and Assess- 
ment of Damages -Breach of 
Contract, 

[I, U R, 12 Bom. 242 

See Hindu Law— Usury. 

Li. L. R. 14 Calc. 781 

, Payment of. 

See Limitation Act 1877, s. 20, 

{I. D. R. 11 Mad. 218 

(1) MISCELLANEOUS CASES. 

(a) Arrears of Rent. 

1 , — Right to interest.'] In Marcli 1884 the rent 
payable by an occupancy-tenant was fixed by the 
settlement-officer under s. 72 of the N.-W. P. Land 
Revenue Act XIX of 1873 In 1885 the land- 
holder brought a suit to recover from the tenant 
arrears of rent at the rate so fixed for a 
period antecedent to the settlement-officer’s order 
as well as for the period subsequent thereto. The 
lower Appellate Court dismis«ed the claim for 
rent prior to 1st July 1884, and decreed such as 
was due subsequently to that date, but without 
interest : ITeUl upholding the decision as to the 
rent, that the plaintiff was entitled to interest at 
one per cent ou the sura decreed from the date 
of the institution of the suit. Radha Prasad 
Singh v. Jugal Das. 

[I.L.R.9A11 185 

(2) OMISSION TO STIPULATE FOR, OR 
STIPULATED TIME EXPIRED. 

(a) Contracts. 

2 , Rond — Interest post diem-.-’ Non-payment of 

prinetpcol and interest at agreed date,] Interest as 
interest cannot be allowed on money lent on a 
hypothecation bond, or on a deed of conditional 
sale, unless it appears from the bond or deed that 
it was intended by the parties that interest should 
be payable, and then only for the period dniing 
which it so appears that it was so intended 
Where no such intention appears, interest can be 
given only by way of damages. Cook v. Fowhr, 
L. R. 7 H L. 27, referred to. Mansab Ali v . 
GULAB Chand. 

[I L, R. 10 All 85 

3 , — Cveil "Procedure Codcy s. 209 — Stipulated 
interest — Interest after filing plaint] A ci editor 
having stipulated for interest at a certain rate is 
entitled to a decree for interest at that rate up to 
the date of decree. Mangniram Marwari v 
Rhowtal Roy (I. L. R, 12 Calc, 569), dissented 
from. Ramachandra t?. Devu 

ri. Ii.B,12Mad. 485 

4r, — Rond-^ Interest post diem — Damages for 
nm-payment on due date.] A contract to pay 
interest dtem on a mortgage onght not to be 


INTEREST— 

(2) OMISSION TO STIPULATE FOR, OR 

S'riPULATED TIME EXPIRED-^(;«(^/7^^W 

(rt) Contracts — (umel tided. 

implied when the paities to the written contract 
have not expiessed theiein any such intention. 
This is particulai ly the case whei e the written 
contract does m clear terms provide for the pay- 
ment of Intel est and compound interest during 
the terra of the mortgage. Naratn Lai v. Chaj- 
mal Das, unieported, followed. Chhab Nath v. 
Kamta Prasad, I. L. R. 7 All. 333 ; and Raldeo 
PandyY, Gokal Rat, I. L. R. i All. 603. refeired 
to, and Cook v. Foioler, L. R. 7 H. L 27, distin- 
guished. Bhagwant Singh r. Daryao Singh. 

Li. L. JEt 11 All 416 

(.3) STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE 

5. — Penal Clause in contract — Enhanced rate 
of interest on default of payment of principal on 
due date — Penalty — Contract Act {IX of 1872, 
s. XXVIJI of 1855, s, 2.] In a suit on 

a bond, wherein it was stipulated that the loan 
was to be repaid on a certain date and to bear 
interest at the late of 2 per cent, per mensem, 
but that if the loan were not repaid on the date 
named, the principal was to bear interest at the 
rate of 4 per cent, per mensem from the date of 
the loan • Held, on the authority of the decision 
in Balkislien Dasv. Run Bahadur Singh, I, L R. 
10 Calc. 305, that the stipulation as to the pay- 
ment of interest at the higher rate was not m 
the nature of a penalty, and that the plaintiff 
was entitled to a decree for the amount due on 
the bond with interest at the inci eased rate from 
the date of the bond ; and that, whether tlie 
interest at the increased late. in case of non- 
payment on the date fixed in the contiact, was 
payable from the commencement of the loan or 
from the date fixed for the repayment of the 
loan. s. 74 of the Contract Act was not applicable. 
Mackintosh v. Crow, I. L. R. 9 Calc 689, upon 
this point dissented from The decision in the 
case of Balktsheii Das v Run Bahadur Singh, 
I. L R 10 Calc 3^5 ove» rules the decision in the 
case of Mathura Persad Singh v. Luggun Kooer, 
I. L R. 9 Calc. 615, and all similar cases cited 
in Makintosh, v. Crow, which held that the stipu- 
lation for the payment of a higher rate of in- 
terest in the event of the non-payment of the 
debt on the date fixed in the contract, from the 
commencement of the loan, is in the natuie of 
a penalty. Baij Nath Singh v. Shah Ali 
Hosain. 

a. L. R. 14 Calc 248 

6 — Contract Act, s. 74 — Penalty — Enhanced 
rate of %nter est and gow pound interest.] A mort- 
gagor agreed that if any instalment of interest 
accruing due ou the mortgage was not paid , he 
should pay compound inteiest and discharge the 
principal in one year, and further that if the 
principal was not so discharged, he should pay 
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TUT'B^l^^^-'-Gontinned^ 

(3) STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE— 

interest at an enhanced rate : Beld, that the 
moitgagee could enforce the agreement. Appa 
RAU r. SURYANAEAYANA. 

[I. L, B, 10 Mad, 203 

7. — Blmrtcb ” — Illiterate agrienltnrist — 27?J- 
eonsciomlle lyargani ] The High Court as a 
Court of Equity possesses the power exercised by 
the Couit of Chancery of granting relief in cases 
of such unconscionable or grossly unequal and 
oppressive bargains as no man of ordinary pi'U- 
denoe would enter into, and which, from their 
nature and the relative positions of the parties, 
raise a piesumption of fraud or undue influence. 
The principles upon which such relief is granted 
apply to contracts in which exceedingly onerous 
conditions are imposed by money-lenders upon 
poor and ignorant persons in rural districts. The 
exercise of such power has not been affected by 
the repeal of the usury laws. Chester Held v. 
Janssen, 2 Ves. 155 ; O'liorJiev. Bohiuj broke ^ L. R, 
2 App Cas. 814 ; Earl of Aylesfoi'd v MorrU, 
L E. 8 Ch. Ap 484 ; Hevill v. SnelVmg, L. R 15 
Ch. D. 679 ; and Bey non v Cook, L. R 10 Ch. Ap. 
889, referred to. An illiterate knrmi in the 
position of a peasant proprietor executed a mort- 
gage-deed in favour of a professional money- 
lender to whom he owed Rs. 97, by which he 
agreed to pay interest on that sum at the rate 
of 24 per cent, per annum at compound interest. 
He further agreed thvA dliartaf or a yearly 
fine, at the rate of one anna per rupee, should 
be allowed to the mortgagee, to be calculated by 
yearly rests. It was also provided that the in- 
terest should be paid from the profits of certain 
maUkana land of the mortgagor, and that if the 
interest were not paid for two years, the mort- 
gagee should be put in possession of this land. 
As security for the debt, a six pies zemindari 
share was mortgaged for a term of eleven years. 
The effect of the stipulation as to ‘‘ dlmrta^' was 
that one anna per rupee would be added at the 
end of every year, not only to the principal 
mortgage-money, but also to the interest due, and 
the total would be again regarded as the principal 
sum for the ensuing year. Ten years after the 
date of the mortgage, the mortgagor brought 
a suit for redemption on payment of only Rs. 97 
or such sum as the Court might determine as due 
to the mortgagee. At that time the accounts 
made up by the mortgagee showed that the debt 
of Es. 97, with compound interest, had swollen 
to Rs. 878, of which the dharta'" alone amount- 
ed to Rs. 211 ; Held, that the stipulation in the 
deed as to ** dliarta was not of the kind refer- 
red to in s 74 of the Contract Act (IX of 1872), 
and that there was no question of penalty, but 
that, looking to the relative positions of the parties, 
and the unconscionable and oppressive nature 
of the stipulation, the benefit thereof should be 
disallowed to the mortgagee, and the mortgagor 
permitted to redeem on payment of the mortgage- 
money and interest, no appeal having been pre- 

W., D. 
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(3) STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE— 
f erred by him from the decree of the first Court 
making redemption subject to the payment of 
interest. Lalli i\ Ram Pea sad 

[I. L. B. 9 AIL 74 

8. — TJneonsc i onable harga i n — Bo7id — Compound 
interest ] In a suit for the recovery of a 
principal sum of Rs. 99 due upon a bond, with 
compound interest at two per cent, per mensem, 
it was found that advantage was taken by the 
plaintiff of the fact that the defendant was 
being pressed in the talisili for immediate pay- 
ment of revenue due, to induce him to execute 
the boud, charging compound interest at the 
above-mentioned rate, notwithstanding that ample 
secuiity was given by mortgage of landed pro- 
perty. It was also found that although, under 
the teims of the bond, the plaintiff had power to 
enforce the same at any time by bringing to 
sale the mortgaged property, he had wilfully al- 
lowed the debt to remain unsatisfied, in order 
that compound interest at a high rate might 
accumulate : Held that the bargain was a hard 
and nnconsoionahle one, which the Court had un- 
doubted power to refuse to enforce, and which, 
under all the circumstances, it would be unrea- 
sonable and inequitable for a Court of justice to 
give full effect to ; and that, under the circum- 
stances, compound interest should not be allowed. 
Kanunl Sundari Ckaodliimil v. Kali Br'osimno 
Chose, I L. R 12 Calc. 225 ; Bey non v Cook, L. R. 
10 Ch, Ap. 389, and Lalh v. Bam Prasad, I. L. R 
9 All. 74, referred to. The Court decreed the 
principal sum of Rs. 99, with simple interest at 
24 per cent, per annum, up to the date of insti- 
tution of the suit. Madho Singh v. Kashi Ram, 

[I. L. B 9 AIL 228 

9. — ‘Contract Act, s. 74 — Bond ^Breach of con* 
tract ’—Penalty. "I A bond by which immoveable 
property was hypothecated provided for interest 
at 13.] per cent and contained a condition that 
if the principal with interest were not paid 
within one year, 27 per cent, should be paid as in- 
terest as from the date of the bond : Held, that 
the question to be determined with^ reference 
to this condition was whether the parties intend- 
ed to contract that, on failure by the mortgagor 
CO pay within the stipulated time, 27 per cent, 
should be payable gm interest from the date of 
the bond, or whether they intended that the con- 
dition should be regarded merely as providing 
for a penalty, leaving the amount of compen- 
sation for non-payment at the stipulated time to 
be determined, in case of dispute, by the Court : 
Held that the condition would not in itself be an 
unreasonable one under the circumstances, that 
the parties contracted that the 27 per cent, should 
be payable gnd interest, and that interest at that 
rate must therefore be allowed. Wallis v. Smith, 
L. R 21 Ch. B, 243, referred to. Banwari Das 
r. Muhammad Hashiat, 

[I, L. B. 9 AIL 690 
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I]SrTEREST~^o;i6'?«^M, 

(3) STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE--r<);ioZwM. 

10. ^Contract Aoi, s, ‘^Penalty — Payment 
of higher rate of interest f vo in date of hand on 
hfeaeXj\ Where a mortgage-deed provided for 
repayment of the debt in four instalments with 
interest at 0 per cent, and in default of payment 
of any instalment on the due date, for interest 
at 12 per cent from the date of the bond* 
JSeld^ following Ballusheii Pas v Pim Bahadur 
Singh (I. L. R. 10 Calc. 305) that the stipulation 
being reasonable, the plaintiff was entitled on de- 
fault to recover the higher rate of interest f lom the 
date of the bond. Basavayya v, Sxjbbakazu 

[I. L R. 11 Mad. 294 

11. --Bond — Stipulation to pay doiible the amount 
of del)t on default of payment of any instalment,'] 

A stipulation by which, on default or payment 
of one instalment, double the entire amount of 
the debt due under an instalment bond was to 
become at once payable, held to be in the nature of 
a penalty. JosHi Kalidas v , Daba Abhbsang, 

[I. L. R. 12 Bom. 555 

12. — Contract Aet, ss 63, li^Penalty — SU2^u^ 
latlon for enhanced interest’-^ Interest on decree 
amount up to date of payment — Bemission of part 
performance of contiact — Sum accepted on account 
of interest.] A hypothecation-bond provided for 
payment of interest on the principal snm at the 
rate of 9 per cent., and contained a further pio- 
vision, that on default being made in payment of 
interest accruing due, interest should be paid 
from the date of the bond at the rate of 15 per 
cent. Default was made when the first and se- 
cond payment of interest became due. After the 
second payment had become due, the creditor 
accepted payment on account of interest of a sum 
a little more than the arrears calculated at 9 per 
cent. In a suit by the creditor * — Held^ (1) that 
the plaintiff had not waived any right under the 
bond by accepting the payment on account of 
interest ; (2) that the provision for enhanced 
interest calculated from the dafee of the bond on 
default, was of the nature of a penalty under s. 
74 of the Contract Act; (3) that the plaintiff 
was entitled to interest on decree amount from 
date of decree to date of payment at 6 per cent, 
BalMshen Pas v Bun Bahadur Singh (I. L. R. 
10 Calc. 305) discussed and distinguished ; Baig 
Nath Sing v. Shah AH Hosam (I. L. R. 14 Calc. 
243), dissented from. Nanjappa v, Nanjappa. 

[I. L. R. 12 Mad. 161 

IHTERROaATORIES. 

See Pbactice— Civil Cases— Inteero- 

aATORIBS. 

[I. L. R. 14 Calc. 703 

IRREGULARITY. 

See Sale in Execution op Decree— 
Setting aside Sale— Irregu- 
larity. 


' OASES. ( 484 ) 

IRREGULARITY IN CIVIL CASE. 

Sec Execution op Dbgrbe—Transfer 
OP Decrees for Execution and 
Powers op Court. 

[I. L. R 11 Bom 153 

See Madras Boundary Act, ss 21, 25, 28. 

fl. L. R. 12 Mad. 1 

See Cases under Superintendence op 
High Court— Civil Procedure 
Code, s. G22. 

IRREGULARITY IN CRIMINAL CASE. 

See Criminal Proceedings. 

[I. L. R. 14 Calc. 128, 358, 895 

See Discharge op Accused. 

[I. L. R. 12 Mad. 35 

ISSUES- Coh 

1. Framing and Settlement of Issues ... 484 

2, Fresh or Additional Issues ... 484 

See Relief. 

[I. L. R. 10 Mad. 375 

(1) FRAMING AND SETTLEMENT OF ISSUES. 

X,-^Inconst stent issues^Undtie influence’^Tnal 
of issues.] The execution of a hibanama having 
been denied by the plaintiff, a Mahomedan widow 
and purda naslun, in a suit biought by her to 
have it set aside as fabi mated, she also alleged 
that undue influence had been exexcised upon 
her. It was decided upon the evidence that the 
instrument was genuine, having been executed 
by her of her own free will. The above questions 
being inconsistent with one another, the latter 
should not have been admitted to form part of an 
issue together with the former, On an issue of 
undue influence, rightly raised, a Court should 
consider whether the gift in question {a) is one 
which a right-minded person might be expected 
to make ; {b) i4 oi is not an impiovident aot on 
the donor’s pait ; (c) is such as to have required 
advice, if not obtained by the donor; and (d) 
whether the intention to make the gift oiiginated 
with the donor, the piinciples being always the 
same, although the circumstances may differ. 
Mahomed Buksh Khan v Hossein Bibi. 

[I. L. R. 15 Calc. 684 
[L. R. 15 I. A. 81 

(2) FRESH OR ADDITIONAL ISSUES. 

2 Issue raised by Court which was not raised 

by parties.] The plaintiffs in a suit denounced in 
the plaint their two signatures to a sale-deed as 
forgeries, and never alleged that they witnessed 
it under pressure. The Court of First Instance 
found them to be genuine, and the lower AppelMe 
Court, while agreeing with the Court below in its 
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I S S UE S — Z?/ 

(2) FRESH OR ADDITIONAL ISSUES-^?o/^^^>^^. 

findingfs upon the question of the genuineness of 
the signatures, observed that they were obtained 
under piessure, and so leversed the decree of the 
Couit below. On second appeal to the High Couit ; 
JSeld^ that Gouits are not to raise an important and 
serious issue in a case for the parties when they 
have not raised ib themselves by their own plead- 
ings in the cause. Waliullah Khan v. Muham- 
mad ISRARULLAH KhAN. 

[I. Ii. R, 10 All. 627 

3 --Civil Procedure Code, 18825. 149 — CourCsau- 
iliority to frame 7iew issuer. — Ameudmeiit of plaint 
A Court is nob authorized by s 149 of the Code of 
Civil Procedure (Act XI Vcf 1882, to frame new is- 
sues which have the effect of altering the nature 
of the suit. A Court’s power of raising additional 
issues is co-exbensive with its power of amending 
plaints, and is subject to the same restrictions. 
The plaintiff originally sued the defendant as a 
trespasser, claiming damages for wrongful 
occupacion and for injury done to the land in 
dispute. Some time after the issues had been 
framed, the plaintiff applied for an amendment 
of the plaint, and sought to recover rent for the 
land in suit, on the basis of a subsisting tenancy. 
The Subordinate Judge, without making the 
amendment, framed two additional issues, ‘vlz., 
(1) whether the suit was based on the relation of 
landlord and tenant, and (2) whether the tluhans 
in dispute were let to the defendant, and what rent 
the plaintiff was entitled to recover in respect of 
the same. The Subordinate Judge found on 
these issues that the tenancy was still subsisting, 
and passed a decree for the rent claimed : field, 
that the Subordinate Judge had no authority, 
under" s. 149 of the Code of Civil Procedure 
(Act XIV of 1882), to frame the new issues. 
Narayan Ganesh Hari Ganesh. 

fl, L. B. 13 Bom. 664 

JETTISON. 

See Shipping Law. 

[E. R. 16 I. A. 240 
[I. L. B, 17 Oale. 362 

JEWS. 

See Religious Community. 

[I. L. B. 11 Bom. 185 

JHANSI AND MORAR ACT (XVII OF 
1886.) 

See HighCouet, Juris DIOTIONOF— High 
Court, N -W* P. 

El. L. B. 11 All. 490 

•, s. 8. 

See Res Judicata— Cause op Action. 

[I L R. 10 All 617 


JOINDER OF CAUSES OF ACTION. 

Gtvil Procedure Code 1882, s 44 — Suit for move- 
alle and immoveahle property ] There is nothing 
irregular in seeking to recover moveable and im- 
moveable property in the same suit if the cause 
of action is the same in respect of both. Giyana 
Sambandha Pandaea Sannadhi V . Kandasami 
Tambiran 

[1. L.B.10Mad. 375 

JOINDER OF OHAR(31ES. 

1 — Charge of three ofenees of the same hind — 
{Criminal Procedure Code {Act X of^ 1882), 5 234.] 
An accused was charged with criminal breach of 
trust as a public servant in respect of three sepa* 
rate sums of money deposited in the Savings 
Bank under three sepaiate accounts. The third 
of these charges related to the misappropriation 
of Es. 195 composed of two separate sums of 
Rs. 150 and Rs. 45 alleged to have been misap- 
propiiated in the 16th and 25th November respec- 
tively. These sums the accused in his statement 
at the trial stated he had paid over on those dates 
to the depositor, and produced an account book 
showing entries of such payments on those dates. 
This statement was proved to be untrue, and the 
accused was convicted. On an application to 
quash the conviction on the ground that the trial 
had been held in contravention of s. 234 of the 
Code of Criminal Procedure : Held, that the en- 
tries in the account books did not clearly show that 
the misappropriation of the sum of Rs 195 took 
place on two dates, or consisted of two transac- 
tions, the entries having been made for the pur- 
pose of concealing the criminal breach of trust ; 
and that under the circumstances the criminal 
breach of trust with regard to the Rs. 195 was 
really one offence and could be included in one 
charge. In the matter of Luohminarain. 

fl. L. R. 14 Calc. 128 

2 ---Crimmal Procedure Code {Act X of 1882), 
ss, 233, 234, Separate charges for distmct 
offences.'] Five persons were charged with having 
committed the offence of rioting on the 5th 
December ; four out of those persons, and one P 
were charged with having committed the offence 
of criminal trespass on the 9th December. These 
two cases were ta^en up and tried together in 
one trial, and were decided by one jndgment, 
Held, that the trial was illegal and the defect was 
not cured bys. 537 of the Criminal Procedure Code. 
In THE matter of the Petition of Chandi 
Singh. Queen-Bmfeess Chandi Singh. 

[I. L,B.i4 0alc. 395 

3 ,— Criminal Procedure Code,^ ss, 284 a7id 637— 
Penal Code, ss. 372, ^73’^Mi^oinder of charges— 
Immater%al ii'regularity.J A woman, being a 
member of the dancing girl caste, obtained 
possession of a minor girl and employed her for 
the purpose of prostitution: she subsequently 
obtained in adoption another minor girl from 
her parents, who belonged to the same caste. She 
and the parents of the second girl were charged 
together under ss. 372. 373 of the Penal Code 
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JOINDER OP CHARGES-co/icWcrZ. 

The chargfes related to both giils IIM^ that the 
two chaiges should not have been tried together, 
but the irregularity committed iu so trying them 
had caused no failure of 3 ustioe. Quekn-Empeess 
V, Ramanna. 

[I. L. K, 12 Mad. 273 

JOINT TENANCY. 

Sre Hikdid Law— Will— Construotioh 
OP Wills— Special cases op Con* ! 
STRUCTiON— J oint Tenancy. ! 

[1. L. H 11 Bom. 69, 573 

[1. L. R. 11 Mad. 268 

JUDGE. 

, Special Judge appointed under Act 

XVII of 1879. 

Oekkan Agriculturists Relief 
Act, ss 6B, 64. 

(I. Ii. R. 11 Bom. 684 

JUDGMENT. Col, 

1. Civil cases ... ... 487 

(a) Form and contents of judgment 487 

2. Ciiminal cases ... ... 488 

(1) CIVIL OASES. 

(a) Form and Contents op Judgment. 

1 . — A^pUoahihty of provisions as to first appeal 
— Ileniand-^ Judgment of first Appellate Court \ 
— Gii'il Procedure Code^ ss, 674, 678.] The judg- 
ment of a lower Appellate Court, after setting 
forth the claim, the defence, the nature of the 
decree of the first Court, and the effect of the 
pleas in appeal, concluded, with general observa- 
tions, as follows “ The point to be determined 
on appeal is whether or not the decision is consis- 
tent with the merits of the case. The Court 
having considered the evidence on the record and 
the judgment of the Munsif, which is explicit 

enough, concurs with the lower Couit The 

finding arrived at by the Munsif, that the plain- 
tiff’s claim is established, is correct and consistent 
with the evidence. The pleas urged in appeal 
are therefore undeserving of consideration: ” Held 
that this was in law no judgment at all, inas- 
much as it did not satisfy the requiiements of 
s. 674 of the Civil Procedure Code, and that the 
decree of the lower Appellate Court must there- 
fore be set aside, and the record returned to that 
Court for a proper adjudication, in accordance 
with the provisions of that section. MaJiadeo 
Prasad v. Sarju Prasadt Weekly Notes. All. 1886, 
p. 171, referred to. Observations by Mahmood, J., 
upon the distinction between the duties of the 
Courts of first appeal and those of the Courts of 
second appeal in connection with the provisions 
of ss. 574 and 678 of the Civil Procedure Code, and 
with the remand of oases for trial de novo. Rani 
Ramin v. Rhawamdmi I. L. R. 9 All 29 note 
and Sheoambai* Singh v. Zallu Singhy I. L. R. 9A11. 
30 note, referred to. Sohawan n, Babu Nand. 

9 All, 26 


JUDGMENT— 

(1) CIVIL Qk^f^-^eonehuled, 

{ a ) Form and Contents of Judgment— co/teM. 

2 . — Judgment of Hiqh Court — Civil Procedure 
Code s. 67 1, 633 — Substantial (juestion of law ” — ■ 
Contents of judgment— Rules made by High Court 
under s 633 for record mg judgments'] The in- 
tention oi the Legislatuie as expressed in s. 633 
of the Civil Piocedure Code was that the High 
Court might fiame lules as to how its judgments 
should be given whether oially or in wiitmg, or 
according to any mode which might appeal to it 
best in the interests of justice The section does 
not meiely give the High Couit powei to direct 
that judgment shall be recorded in a particular 
book or with a paiticular seal. Rule 9 of the 
rules made under s. 633, in March, 1885, is theie- 
fore not ultra lues of the Couit, and it modifies 
the provisions of s. 57 4 in then application to judg- 
ments of the High Court. With reference to the 
terms of Rule 9, it is not neoessaiy, in a case 
wheie the High Court substantially adopts the 
whole judgment of the Couit below, to go through 
the foimality of re-statmg the points at issue, the 
decision upon each point, and the reasons for the 
decision. Per Edge, 0. J. — Apai b from Rule 9, it 
never was intended that s 674 of the Code should 
*^Pply to cases wheie the High Court having 
heaid the judgment of the Court below and argu- 
ments thereon, comes to the conclusion that both 
the judgment and the reasons which it gives are 
completely satisfactoiy, and such as the High 
Court itself would have given. Assuming the 
provisions of s. 674 to be applicable, a judgment 
of the High Court stating meiely that the appeal 
must be dismissed with costs and the judgment 
of the first Couit affirmed, and that it was un- 
necessary to say moie than that the Couit agreed 
with the Judge’s reasons, is a substantial compli- 
ance with those provisions. The judgment of the 
High Court in a fiist appeal was as follows: — 
“ This appeal must, in my opinion, be dismissed 
with costs, and the judgment of the fiist Court 
affiimed ; and I do nob think it necessaiy to say 
moie than that we agiee with the Judge’s leasons.” 
The appellant applied for leave to appeal to Her 
Majesty m Council ''U the giound that the xeq uie- 
ments of s 574 of the Civil Pioceduie Code had 
nob been complied with Held by the Full Bench 
that the objection involved no substantial ques- 
tion of law, and that the application for leave to 
appeal must theiefoie be rejected Sundar Bibi 
V Bishesharnath. 

fl. L. R. 9 All 93 

(2) CRIMINAL OASES. 

3 Civil Sint — Criminal Procedure Code {Act X 

of 1882), s. 370 (eLi.)—Sim‘mary Procedure— Con- 
viction, Reasons for.] The meaning of s. 370(cL'i,) 
of Act Xof 1882 is that, where the offence found 
is sufficiently giave to involve a fine of Rs 200 or 
impiisonmentas the substantive sentence, the 
Magistrate is bound to record his reasons for the 
conviction, so as to enable the party to bring the 
matter up to the High Court, but in petty oases 
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(2) CRIMINAL CABm---co}ieluded. 

whicli can be met by a fine of a few rupees, the 
decision of tbe Magistrate may be recorded sliortly. 
A sentence of a fine of Rs. 10, and impiisonment 
in default of payment of tbe fine, is not a sentence 
of impiisonment within tbe meaning of tbe sec- 
tion. Moteeram V Belaseeeam. 

[I L. li . 14 Calc. 174 

JUDGMENT-DEBTOR. 

See Bengal Tenancy Act, s. 174. 

[1« li. R, 15 Calc. 482 

See Limitation Act 1877, Art. II. 

[I. L. R. 15 Calc. 674 

See Cases under Parties— Substitu- 
tion OP Parties — Judgment- 
debtors. 

See Right op Suit— Execution of 
Decree. 

fl. I., n. 15 Calc. 674 

‘‘JUDICIAL OPFICER.” 

See Bengal Tenancy Act, s. 1.53. 

[I. L. R. 15 Gale. 327 

See District Judge, Jurisdiction of, 
{I. L. R. 15 Calc. 327 

JUDICIAL NOTICE. 

See Evidence Act I op 1872, s. 67. 

il. L. B, 14 Calc. 176 

JUDICIAL PBOOEEDING- 

See Criminal Procedure Code, 1882, 
s. 487 

[I. L. 16 Calc. 121 

JUNGLEBURI TENURE. 

See Hindu Law— Wfbow— Power of 
Widow— Power op Disposition 
or Alienation. 

LI. L. R. 14 Calc. 323 

See Eight of Occupancy—Persons by 
WHOM Right may be Acquired. 

£1. L. R, 14 Calc. 323 

JURISDICTION. Col, 

1. Question of Jurisdiction ... 490 

(a) Generally ... 490 

(h) When it may be raised ... 490 

(a) Consent of Parties and Waiver 

of Jurisdiction ... 491 ^ 

2 Causes oi Jurisdiction ... 493 I 

(a) Carrying on business or work- j 

ing for gain ... 493 | 

(5) Cause of action ... 494 i 


! JURISDICTION — contimied. 

See Execution of Decree— Transfer 
OF Decrees for Execution and 
Powers of Court, &o. 

Ll. L. R. 16 Calc 457, 465 
See Insolvent Act, s. 58. 

(I. L. R. 13 Bom. 114 
See Transfer op Property Act^. 136, 
ri.L.R*llMad 498 
See Withdrawal of Suit. 

[I.L. R. 12 Mad. 380 

, Presumption of— 

See Superintendence of High Court 
— Civil Procedure Code, s. 622. 

[I.L. R. 10 AIL 119 

(1) QUESTION OF JURISDICTION. 

(^i) Generally. 

1 — Questions of jurisdiction how governed — 
Statements tn jplaint and defence — Valuation of 
suit,'] Questions of jurisdiction, whether with 
reference to tbe nature of tbe suit or with refer- 
ence to the pecuniary limits of the claim, are 
matters to be governed by tbe statements contain- 
ed in the plaint in tbe cause. Tbe valuation of 
tbe claim as preferred by tbe plaintifl?, and not as 
set up by tbe plea in defence, would govern the 
action, not only for tbe purposes or tbe original 
Court, but also for tbe purposes of appeal, and in- 
deed throughout tbe litigation. Jag Lal v, Har 
Narain Singh. 

[I. L. R. 10 All. 624 

(h) W^hen it may be raised* 

2. — Ohjectionto jurisdiction in Appellate Court ] 
An objection to the jurisdiction, the validity of 
which is patent on the face of the pioceedings 
can be taken at any stage of the proceedings. 
SiDHESHWAR PANDIT V, HaRIHAR PaNDIT 

[X. L. R. 12 Bom. 155 

3. — Ohjection to order made without jurisdlc* 
tton — Objection on appeal from suhseguent order,] 

A Court has no jurisdiction, reading s. 372 of the 
Civil Procedure Code with s. 647, to bring in a 
party after decree and make him a judgment- 
debtor for the purposes of execution. Gocool 
Chunder Gossamee y. The Admirustratoi^- General 
of Bengal, I L, B. 5 Calo. 726, and Attorney ’> 
General v. Coipoi'ation of Birmitigham, L. B, 
15 Ch. D. 423, referred to. Where a Court had so 
acted, by an order which might have been, but 
was not, made the subject of appeal under s. 688 
of the Code : Meld, that as there was no jurisdiction 
to make such an order, the party aggrieved was 
competent to object thereto on appeal from a sub- 
sequent Older enforcing execution against him 
as a judgment-debtor. Goodall Mussoorie 
Bank. 


lU L. R. 10 AIL 97 
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Jurisdiction -^eoiithmed, 

(1) QUESTION OF JURISDIOTION-^o/i^i/mtYiJ. 

(&) WlIEN^ IT MA.Y BE KAISED ^ miGhded , 

4. — Ohjoetiofi that Certificate had not been 

obtained for unit — Suit tinder JDehhan Agricnl- 
tnrhts Melirf Heidi tliat an objection to 

a suit under tbe Dekkan Agriculturists Relief 
Act on tbe ground that a proper certificate bad 
not been obtained, could be taken for tbe first 
time in second appeal, as it was an objection 
affecting tbe jurisdiction of tbe Courts below. 
Nyamtula V , Nana valad Faridsha. 

[I, L. R. 13 Bom. 424 

(ij) Consent of Parties and Waiver op 
Jurisdiction. 

5. — Suit brought tiot in competent Court — Case 
tramferred by consent to competent Court.^ When 
a suit bas been tried by a Couit having no juris- 
diction over tbe matter, the parties cannot by 
their mutual consent, convert tbe proceedings 
into a judicial piocess : although when tbe meiits 
have been submitted to a Court it may result 
that having themselves constituted it tbeii arbiter 
tbe parties may be bound by its decision. On tbe 
other band, in a suit tiied by a competent Court, 
tbe parties having without objection joined issue 
and gone to trial upon the merits cannot subse- 
quently dispute tbe juiisdiction on tbe ground of 
irregularities in the initial procedure, which, if 
objected to at tbe time, would have led to the dis- 
missal of tbe suit. A suit having been instituted 
in a Court not of competent jurisdiction was 
transferre'd with tbe consent of parties to a Court 
which was competent ; but the defence of juris- 
diction was set up before tbe issues were fixed, 
and was afterwards insisted on throughout ’ 
Heidi that in the single fact that the defendant 
had personally concurred in the transfer, there 
had been no waiver of the right to maintain 
this defence, and that the suit must he dismissed 
on the ground that it was not competently 
brought. Ledgard v. Bull. 

[1. L. R, 9 All. 191 
[L. R. 13 I, A. 134 

6. — Hscevcise of jurisdiction bp Court loronghji 
)xomg to negligetice of party ^ Where jurisdiction 
over the subject-matter exists, requiring only to 
be invoked in the right way, the party who has 
invited or allowed the Court to exercise it in a 
wrong way cannot afterwards challenge the legal- 
ity of the proceedings due to his own invitation 
or negligence But if there is no jurisdiction 
over the subject-matter, the acquiescence of the 
parties concerned, cannot create it. Vishnu 
Sakhaeam Nagarkar ??. Krishnarao Malhar, 

fl. L. R. 11 Bom. 153 

Naro Haei V , Anpurnabai. 

[I. L. R, 11 Bom. 160 note 

^r-*Be7igal Civil Courts Act VI of 1871, s, 17 — 
Close holiday — Proceeding on civil side of Dutriet 
Court during vmafion^Irregularity,^ S, 17 of 


ATJRlSBlOTlOl^-contmued, 

(1) QUESTION OF JURISDICTION— 

(c) Consent op Parties and Waiver op 
J urisdiction— mned , 

the Bengal Civil Courts Act (VI of 1871) was 
framed in the interests of the Judges and officials 
of the Courts, and probably also in the interests 
of the pleaders, suitors, and witnesses, whose 
religious observances might interfere with their 
attendance in Court on particular days. On a close 
holiday, a Judge might propel ly decline to pro- 
ceed with any inquiry, trial, or other matter on 
the civil side of his Court ; and any party to any 
judicial proceeding coqld successfully object to 
any such inquiry being proceeded with, and, in 
the event of any such inquiry having been pro- 
ceeded with m his absence and without his con- 
sent, would be entitled to have the proceeding set 
aside as irreguiar, probably in any event, and 
certainly if his interests had been prejudiced by 
such irregulaiity. But, at the furthest, the enter- 
taining and deciding upon a matter within the 
ordinary jurisdiction of the Court on a close holi- 
day, is an irregularity the light to which can be 
waived by the conduct of the parties ; and a 
party who, on a close holiday, does attend, and 
winhout protest takes part in a judicial proceed- 
ing, cannot afterwards successfully dispute the 
jurisdiction of the Judge to hear and determine 
such matter. Bennett v. Potter 2 0. & J 622 ; 
Andrews v. Elliotti 6. E. & B. 602 ; 6 E. & B. 338, 
and Bisram Maton v. Salub-tin^nissai I. L, R 3 All. 
383, referred to. Ram Bas Chakarbati v. 
Official Liquidator of the Cotton Ginning 
Company. 

[I. L. R. 9 All. 366 

S.— Objection to jwisdioto7i after consent.'] In 
a cause which a Judge is competent to try, if 
the parties without objection join issue and go to 
trial upon the merits, the defendant cannot sub- 
sequently dispute his jurisdiction upon the ground 
of irregularities, which, if objected to at the 
proper time, might have led to the dismissal of 
tbe suit. But when the Judge has no jurisdiction 
over the subject-matter of a suit, the parties 
cannot by their mutual consent convert it into 
a proper judicial process. Ledqard v* Bulli L R. 
13 I. A. 134, referred to and followed. Minakshi 
Naidu v. Subramanya Sastri. 

[I L. R. llMad.26 
[L. R. 14 I. A. 160 

9 . — Defendant not tailing plea of jurisdictions i 
effect o/.] Where a Court has no inheient juris- 
diction over the subject-matter of a suit, the 
parties cannot by their mutual consent give it 
jurisdiction. A suit of a nature cognizable by a 
Court of Small Causes alone was brought in the 
Court of a Joint Subordinate Judge, The defend- 
ant objected to the jurisdiction of the_ Court, but 
his objection was overruled, Tbe suit was, how- 
ever, &smissed on the merits. On appeal before 
the District Judge, the defendant did not renew 
the plea of want of jurisdiction. The District 
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JUEISDICTION — contimied, 

(1) QUESTION OF JUKISBIOTION— 

(c) Consent op Paeties and Waiver of 

JDRISDIOTION— 

Judge reversed the decree of the Subordinate 
Judge and awarded the plaintiff’s claim The 
defendant thereupon applied to the High Court 
under s. 622 of the Code of Civil Piocedure 
(Act XI Y of 1882) : Held, that both the lower 
Courts had no jurisdiction to deal with the 
Sint. The mere circumstance that the defendant 
did not raise the plea of want of juiisdiotion 
in the Appellate Couit did not clothe that Court 
with a jurisdiction not given to it by law. Ladli 
Beoam V . Eaje Rabia. ^ 

[I L. R, 13 Bom. 650 

(2) CAUSES OF JUEISDICTION. 

( a ) Carrying on Business or Working 
for Gain. 

10. — Letters Patented. 12 — Secretary of State for 
India in Council J The words cause of action” in 
s. 12 of the Letters Patent, 1865, mean all those 
things necessary to give a light of action ; and in 
a suit for breach of contract, where leave has not 
been obtained to sue under that section, it must be 
established that the contract as well as the 
breach have taken place within the local limits of 
the Court. The work carried on by the Govern- 
ment of India in governing the country, in salt, 
opium, &c., although carried on by Government 
officers in charge of the several deparments of 
Government, is not, properly speaking, business 
carried on by Government, but work carried on 
for the benefit of the Indian Exchequer. The 
words of s» 12 “ carry on business or personally 
work for gain,” are, however, inapplicable to the 
Secretary of State for India in Council. Doya 
Narain Tewary V . Secretary op State for 
India. 

[I L, R. 14 Calc. 256 

11, — High Court of Bomlay^ jurisdiction of-— 
Letters Patent High Court 1865, el. 12 — Pei^soas 
7iot British subjects resident o^itside the juris- 
diction, hut carrying onhusmesshy an aqent ivithm 
the jurisdiction — British subjects resident outside 
the jurisdiction, but cai'rying on business by an 
agent mthm the jurisdiction — Cause of action 
arising ivholly outside the jurisdiction ] In cl. 12 
of the Letters Patent, 1866, of the Bombay High 
Court the words “ if the defendant... shall. ..carry 
on business” must be interpreted to mean if the 
defendant being a British subject ..shall., caiiy on 
business,” and where the liability of a foreigner 
is in question, the “ carrying on business” 
must include actual residence The scope and 
object of cl. 12 of the Letters Patent was to 
define the jurisdiction of the Municipal Court of 
India It must, therefore be read by the light 
of the general principles of municipal juiisdic- 
tion, save so far as it expressly delegates from 
their general principles. Every statute is to be 
interpreted and applied so far its language admits, 


JURISDICTION— 

(2) CAUSES OP JURISDICTION— 

( a ) Carrying on Business or Working 

FOR Gain — concluded. 

so as not to be inconsistent with the comity of 
nations or with the established rules of interna- 
tional law, Ail legislation is, facie, terri- 

torial. It binds all subjects of the Crown, but 
only such subiects of other conntiies as have 
brought themselves within the allegiance of the 
Sovereign. A person not a British subject resi- 
dent out of the juiisdicfcion, but carrying on 
a branch business in Bombay through an agent, is 
not liable to be sued in the High Court of Bom- 
bay where the cause of action has arisen wholly 
outside the jurisdiction. SemUe ; The High 
Court has jurisdiction in such cases where the 
defendant is a Biitish subject See Cktnnammal 
V. Taluhanammal, 3 Mad. 146 Kessowji 
Damodar Jairam r. Khimji Jairam. 

(1. 1.. H. 12 Bom. 507 

(&) Cause of Action. 

12, — Agreement at Belhi to pay money in Bom- 
bay- ^Hundi — Acceptance, lohat amounts to — 
Communication of acceptance to holder — Com- 
munication of acceptance to drawer — Omis- 
sion by drawee to notify non-aeceptance — Ab- 
sence of entry of acceptance in drawee's booh.’l 
Tue plaintiffs, who traded in Bombay, had deal- 
ings with certain firms at Delhi. In December, 
1884, it was agreed at Delhi between the plain- 
tiffs and the defendant that, in consideration of 
the plaintiffs accepting a composition of eight 
annas in the rupee upon the debt due to them by 
a ceitain insolvent firm, which amounted to 
Rs. 1 1 ,101-2, the defendant would pay the amount 
of such composition to the plaintiffs. The plain- 
tiffs in this suit claimed Rs. 5,530-9, being the 
amount of such composition. The defendant 
denied the jurisdiction of the Court, contending 
that no part of the cause of action had arisen 
within its jurisdiction. He alleged that the terms 
of the agreement were contained in a composi- 
tion-deed which was executed at Delhi, &o. At 
the hearing, the Court found that, subsequently 
to the execution of the composition-deed the 
plaintiffs’ mu mm, who was anxious to return to 
Bombay, had a conversation with the defendant 
at Delhi with reference to the plaintiffs’ claim 
upon the insolvent firm, at which the defendant 
proposed that he should give a letter to the 
plaintiffs’ said munim with reference to the claim, 
and that the mnmm should give one to him : that 
the latter should, upon such letters being exchang- 
ed, return to Bombay, and that the defendant 
should remit the ambunt found due to the plain- 
tiffs when the accounts had been made up The 
following letter was aocoidingly written by the 
defendant and handed to the plaintiffs’ munim : — 
** Peace, piosperity. To Shrlpast Shah Ganeshdas 
Thakuidas at that auspicious place the seaport 
(town) of Bombay. From DelM^ written by Dow- 
latrai Shriram. whose (salutations) victory to (the 
deity) Gopal do you be good enough to read. Fur- 
ther, do you be pleased to notice one (piece of) 
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intelligence (as follows ) You had an account 
with Bhai Fatechand and Kanyalal Jugalkissan. 
I have paid off their debts at the rate of eight 
annas in the rupee. Thei*efoie, as to whatever 
(amount) may be found (due) by your account on 
our making up the account according to the 
practice of the merchants, the same I will pay 
you at the rate of eight annas in the lupee. This 
eJvitt'i is written 21st December 1884 ’’ The plain- 
tiffs’ munwi handed the following letter to the 
defendant : — ‘‘ To Shah Dowlatrai Shiiramat that 
auspicious place, Delhi. Fiomthe seapoit (town) 
of Bombay, wiitten by Ganeshdas Thakurdas, 
whose salutations of victory * * *, &c Do you be 
pleased to read * * *. I have an account with 
Shah Fatechand Kanyalal Jugalkissan, wherein 

Ks. are claimable by me. On account of 

those rupees I will receive payment from you at 
the rate of eight annas in the rupee. A cJutti in 
respect thereof I have obtained, m writing, fiom 
yon 21st December 1884.” These letters w'cre 
exchanged at Delhi, and the plaintiffs’ muiitm 
then returned to Bombay • Held, that the Couit 
had jnrisdiciion If the oral agreement between 
the defendant and the plaintiffs’ mvnm were 
taken as the basis of the plaintiffs’ claim, it was 
clear that part of the cause of action arose m 
Bombay, as payment to the plaintiffs was to be 
made in Bombay. The exchange of letters was 
a cariying out, in part, of the oral agreement. 
"When that agreement was made, the defendant 
was under a legal obligation to pay the plaintiffs’ 
claim upon the insolvent fiim. The oral agree- 
ment varied the time, place, and mode of pay- 
ment, as it was competent for the parties to 
vary them (Contract Act IX of 187% s. 73, 74). 
If the letters had varied the terms of the oral agree- 
ment, the latter would be modified by the later 
expressions of the will of the contracting parties; 
but they did not do so, and the oral agreement 
remained in force and unvaried. If, on the 
other hand, the letters were regarded as contain- 
ing the contract, they were not of such a charac- 
ter as to exclude the proof, under s. 92 of the 
Evidence Act I of 1872, of a separate oral 
agreement completely consistent with theii terms, 
namely, that the payment they piovided for 
should be made in Bombay, Held, also, that, 
having regard to the circumstances under which 
they were written, that a promise to pay in Bom- 
bay might fairly he inferred from the terms of 
the letters themselves. The defendant addressed 
the plaintiffs at Bombay from Delhi, and plain- 
tiffs addiessed the defendant at Delhi from Bom- 
bay, and it might be concluded, from this, that 
the parties intended that the letters should have 
the same contractual effect as if they had been 
respectively written to, and from, the places, to 
and from which they purported to be written : 

also, that the fact that the debt due from 
the insolvent firm to the plaintiffs, which the de- 
fendant had agreed to satisfy, had been contracted 
in Bombay would not give the Court juris- 
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(/;) Cause op AcTio^^-^contimied 

diction independently of the stipulation, oral or 
documentary, by the defendants to pay in Bom- 
bay. It would be iiecessaiy for the plaintiffs 
to piove the existence of such debt, as showing 
the natuie and extent of the defendant’s piomise, 
but the existence of the debt would not constitute 
a pait of the plaintiff’s cause of action. Pragdas 
Thakurdas v. Doweatram Nanuram. 

[I. L. R. 11 Bom. 257 

13. — Whole cause of act io7i— Contract — Place of 
performance of contract where no stipulation in 
Contract^ Breach of contract — Leave to sue under 
Clause 12 of Letters Patent ] By a contract exe- 
cuted in Bombay on the 19th December, 1885, the 
defendant promised to pay the plaintiff Rs. 9,152, 
of which amount the sum of Rs. 4,762 was to 
be paid by monthly instalments of Es 132 ex- 
tending over a period of thiee years, and the 
remainder, nz., Rs. 4,400, in a lump sum at the 
end of the thiee yeais It was provided, that, in 
case of default being made in payment of any of 
the instalments, the whole of the amount then 
due should be paid forthwith. The plaintiff, al- 
leging that the defendant had only paid eight of 
the instalments, brought this suit for the balance. 
The defendants, who did not dwell or carry on 
business in Bombay, pleaded {inter aha) that the 
High Court of Bombay had no 3 urisdiction, as 
the whole cause of action had not arisen in Bom- 
bay, and no leave to sue had been obtained by the 
plaintiff under cl. 12 of the Letters Patent, 
The written contract, which was admittedly exe- 
cuted in Bombay, contained no stipulation as to 
where the instalments or the final balance was to 
be paid : Held, that, in the absence of stipula- 
tion in the contract itself, the intention of the 
parties to it was to guide the Court in determin- 
ing the place ot its performance. From the facts 
and acts of the par ties it appeared that their inten- 
tion was that payments under the contract should 
be made at Surat. The breach of contract conse- 
quently took place at Surat, and not in Bombay, 
and the High (?ourt of Bombay had no jurisdic- 
tion to try the suit, the plaintiff having omitted 
to obtain leave to sue under cl. 12 ot the Let- 
ters Patent. In the case of an action on a 
contract, the “ cause of action” within the mean- 
ing of cl. 12 of the Letters Patent means the 
whole cause of action, and consists of the making 
of the contract and of its breach in the place 
where it ought to be performed. To give juris- 
diction to the High Court of Bombay the plaintiff 
must show that the contiact was to be perfoimed, 
and that its breach took place there. Dhukjisha 
Nusserwanji %\ Fforde. 

[I. li* R. 11 Bom 649 

14 . — Account, suit for — Letters Patent, s 12— 
Leave to sue — Part of the cause of action mate* 
rtalf] The plaintiff and the second defendant 
were the owners of a family business which was 
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carried on by miuiims in Bombay, Cutcb, and 
Zanzibar. The first defendant was for many 
years the in management of the business 

at Zanzibar. This suit was brought, praying 
that an account might be taken of the manage- 
ment by the first defendant of the business at 
Zanzibar, and that in taking such account the 
first defendant might be charged with all sums 
misappropriated by him, or lost by his neglect or 
fraud The second defendant was joined as a 
defendant merely because he refused to join as a 
plaintiff The plaint ins<f 5 anced vaiious acts of 
misappropiiation and neglect and fraud on the 
part of the first defendant, some few of which 
were said to have been effected by means of trans- 
fer and other entries made in the books of the 
Bombay firm on instructions sent by the fiist 
defendant from Zanzibar. At the time of filing 
of the suit the leave of the Court, under s. 
12 of the Letters Patent, was obtained. On a 
summons taken out to rescind such leave : Held, 
that the leave given must be resinded, no such 
material pait of the cause of action having arisen 
in Bombay as would 3 ustify this Court in trans- 
feiring to itself a case which primd facte ought 
to be tried elsewhere. Ismail Hadjjee Ilnhlycel) v. 
Maliomedj Hadlee loosnh, 13 B. L. R 91, referred 
to. Kessowji Damodar J air am u. Luckmidas 
Ladha. 

[I L. R. 13 Bom. 404 
JURISDICTION OF CIVIL COURT. Col 
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See Act IX OP 1847, ss. 6, 9. 

[I. L. R. 14 Calc. 67 

See Collector 

[I. L. R. 9 All. 43 
[I, L. R. 12 Bom. 371 

See Damages— Suits fob Damages-— 
Torts 

[I L. R, 16 Calc. 159 
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See Public Demands Recovery Act. 
s. 19. 

f J. L. It 14 Calc. 1, 9 

See Right op Suit— Compensation. 

[I.L. R. 16 Calc. 159 

See Sale in Execution op Decree- 
Invalid Sales — Want of 
Saleable Interest. 

[I. L. R. 9 All. 43 

(1) CASTE 

1. — Bomhay Beyulation II of 1827, s 21 — 
Suits involving a caste guestion — Suits to recover 
caste property from a member of the caste.] 
Section 21 of Reg. II of 1827 does not debar 
a Civil Court from taking cognizance of a suit 
in which a question of a caste rule or of mem- 
bership of a caste may be raised by way of 
answer to a claim for property or on a breach of 
contract. The section provides that there shall 
be no inteiference on the pait of the Comt in 
caste questions. But to take evidence of the 
customary law of a caste, to recognize the law 
and the vote of a majority as given effect to by 
the law, is not to interfere in caste questions ; it 
is simply to recognize the existence of caste as 
corporations with civil rights and an autonomy 
suitable to the pui poses of their existence. 
Oeitain members of one division of a caste bor- 
rowed vessels for use from the priest of that 
division, and then seceding to the other division 
refused to return them A suit was brought to 
recover possession of the vessels in question : 
Held, that the suit was cognizable by the Civil 
Court, notwithstanding that incidentally a ques- 
tion as to the relations of the caste divisions 
might aiise foi decision Pragji Xalan v. Go- 
viND Gopal. 

[I. L. R. 11 Bom, 534 

2. — Secession from a caste-— Broperty purchased 

by seceding section during period of secession 

Reunion of section ivith the caste— Suit bg caste to 
'^•eeover fi'om a seceding member property pur- 
chased by seceding section^ The plaintiff and 
the defendant belonged to the caste of Visnagra 
Brahmans, which m 1841 divided into tw’-o sections 
known as the big and little sections. While this 
division continued, iiz,, in the year 1808, certain 
lands were purchased by the small section in the 
names of the plaintiff, the defendant, and three 
orbher persons. In 1873 the members of the small 
section, with the exception of the defendant, re- 
united with the other members of the caste. 
The lands, however, lemained in the possession 
of the defendant. The plaintiff, on behalf of the 
caste, brought this suit to recover the lands from 
the defendant. Both the lower Courts held that 
the case was not cognizable by the Civil Courts, as 
it involved a caste question, On appeal by the 
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plaintiff, tlio High Coxiit loverscd tlie decrees of 
the Oouits below, and sent back the ease for 
refciial. The lands in question had been admit- 
tedly purchased out of their own funds and for 
their own pin poses by the members of the caste 
who had seceded ; and the question, as to whom 
those lands now belonged to, being one between 
the caste and one of the seceding membeis who 
had pux chased them, could not be a caste question, 
unless the small seceding section itself could be 
regarded (and it was not so contended) as a 
separate and distinct caste Under these ciicum- 
stances it was for the Civil Court alone to deter- 
mine who was entitled to the property, although 
it might be incidentally necessary for that purpose 
to enquire into the usage and practice (if any) of 
caste sections, situated as the seceding section of 
this caste had been, with respect to the property 
in question. If the lands had been originally 
the pioperty of the caste, the question would 
have been between the caste and a section of it, 
and would have been a caste question, and not 
cognizable by the Civil Oouib. Mehta Jethalal 
V. J AMI ATE AM LaLUBHAI 

(I. L. R. 12 Bom 225 

3 — Dispute as to right to office of Uliatib — 
Mahomedau law^-Boribaij Degtilatiou II of 1827, 
s, 21.] Section 210 Reg. II of 1827 has no 
application to suits between Mahomedans. A 
dispute as to the right to an office, such as the 
office of lihathl) (or preachei) is said to be among 
Mahomedans, is not a caste question within the 
meaning of the terms as used in the section : ^ a 
suit to establish the right to such an office will 
therefoie lie in a Civil Court, Hashim Saheb 
VALAD Ahmed Saheb Huseinshayalad Kar- 
IMSHA Fakir. 

[I. L. R. 13 Bom. 429 

(2) CUSTOMARY PAYMENTS. 

4. — Bomday Hereditary Offices Act {III of 
187-1) — Vatandar hilkarnl and ray at— Perquisites, 
Might to,'] Bombay Act III of i 871 does not de- 
piive the Civil Court of its 3urisdiction to tiy the 
question whether a ratandar Imlluhrni is enUfcled 
to recieve peiquisites from his rayaU Yishnu 
Hari Kulkarhi Ganu Trimbak. 

[I L. R. 12 Bom. 278 

(3) MAGISTRATES^ ORDERS, INTERPER- 
ENCE WITH 

5, — Criminal Procedure Code,, Act X<)/18S2, 
s 133 — Memoval of nuisance-- PMlc way— Suit 
for declaration of right and confirmation of pos^ 
session — Cause of action ] On the 6th of July 
1882 the Joint Magistrate of Krishnagur, on a 
complaint made by A, ordered ^ to demolish a 
cow-shed which he had built some months pre- 
viously, the land on which the cow-shed had been 
built being part of a public way. Thereupon JB 
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(3) MAGISTRATES’ ORDERS, INTERFER- 
ENCE mUK—conoUded. 

brought a suit against A for a declaration of his 
light to enjoy the land as his piivate property 
and for confirmation of possession. The plaint 
did not allege that B, in causing the Magistrate 
to initiate proceedings against A, had been actu- 
ated by malicious motives and had acted with the 
intention of wrongfully injuiing the plaintiff. 
Held, that the suit would not he Mutty Mam 
Sahoo V. Mohi Lai Moy, I. L. R. 6 Calc. 291, dis- 
sented fiom. Khodabuksh Mukdul V. Mong- 
LAI MUNDUL. r 

[I. L. R 14 Calc, 60 

6. — Cnmznal Procedure Code, s. , Order under 
— Suit for declaration of title to lands claimed as 
'pullic road.] An owner of land has a right to 
bring a suit foi declaiation of his right, against 
any one of the public who formally claims to 
use such lands as a public road, and who has 
thereby endangered the title of the owner. Such a 
suit IS not haired by an older of a Criminal Couit 
under s 137 of the Ciiminal Procedure Code. 
Khodahuhsh Miuulul v. Monglai Mundul, I L.R 14 
Calc. 60, overruled, Chuni Ball v. Ram Kishen 
Sahu, 

[I. L. E. 16 Calc 460 

(4) OFFICES, RIGHT TO. 

7. — Might ofSuit—Civd Procedure Code, s, 11 — 
Ihreditary right to on office — Declaratory decree 
—Jurisdiction — Bmolwnent ] A suit for the estab- 
lishment of a right to the hereditary title of 
musicians to a satta will he under s, 11 of the 
Code of Civil Piocedure, notwithstanding that 
the right sought to be established is one which 
brings in no profit to those claiming it. Mamat 
Ram Bayak v, Bapu Ram Atai Bura Bhakat. 

[I. L, R. 16 Calc. 159 

8. — Civil PvQcedme Code,s,\l — Might to an 
office in a temffie^ Plaintiffs sued for an injunc- 
tion to prevent defendant from interfeiing with 
their light to present to ceitam persons at a certain 
festival in a cei tain temple a crown and water 
The lower Couits found that plaintiffs possessed 
the light claimed and granted the injunction : 
Held, that the suit was cognizable by a Civil Court 
under s 1 1 of the Code of Civil Piocedure, and 
that the injunction was properly granted. Srini- 
vasa V. Tiruvengada. 

[X. L. R. 11 Mad. 450 

9. — jSfnt in respieot of an injury caused by eosolu- 
sion from an hereditary office — Bombay Hereditary 
Offices Act {III of 1^14), s, 40 — Election of an 
offieiator — Free election — Agreement ino'estraint of 
free election — Bombay Act X of 1^1^, see. 4 — Its 
application to suits betioeen priiate pici'sons.] The 
plaintiff and his co-sharers in a liulharni vatan 
entered in to an agreement in 1869 for the 
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(4) OFFICES, RIGHT TO — continued, 

performance of the duties of the vatan hy the 
several sharers in turn The agreement provided 
that if any of the shareis pi evented the nomina- 
tion of a shaier to ofiBciate in his tuin, he should 
pay Rs. 100 as damages to the peison thus excluded 
from office. The plaintiff alleged that in 1883 it 
was his turn to officiate, that the defendants, 
instead of electing him m accordance with the 
agreement, nominated another person, who was 
confirmed in the appointment by the Collector 
The plaintiff, therefore, sued the defendants to 
recover Rs. 100 as damages for breach of the 
agreement of 1869 : that the agieement 

could not be enfoiced by a civil suit, as it was 
opposed to the policy of s. 40 of Bombay Act 
III of 1874, which contemplates a fiee elec- 
tion of an officiator by the whole body of regis- 
tered representative ? to whom the Col- 

lector issues his notice — an election unfettered 
by any promises made befoiehand by any of the 
sharers : Held, also, that a suit in respect of any 
injury caused by exclusion fiom office or seivice 
is barred by the second paragraph of cl (a) 
of s. 4 of Bombay Act X of 1876. Having regard 
to the wording of the seveial clauses of s. 4 the 
bar therein piovided is not limited to suits against 
Government. Naeo Pandurang v Mahadev 
PURSHOTAM. 

tl. Ii. R. 12 Bom. 614 

10, -^Bomlay Hereditary Offices Act (iZT of 
1874), s, 18 — Suit lij village Maliars to recover 
aya> — Declaratory uiit,"] S 18 as much as 
s. 25 of the Bombay Hereditary Offices .let 
(III of 1874) excludes by direct implication any 
right on the part of the Civil Courts to declare 
that persons aie eligible to serve as hereditary I 
officers under the Act. Ehando Narayan v Apajt \ 
Sadadiih, I. L. R. 2 Bom. 370, and Cliinto Ahaji v. | 
Lakslmthai, I. L. R. 2 Bom. 375, followed. Itam^ 
Chandra Dahholhar v. Aaajit Sat Shenn, I L, R. 

8 Bom. 25, distinguished. The plaintiffs sued, as 
vatandar Haliars of certain villages, to estab- 
lish their right to receive the ayd attached to their 
office, as against defendants, who were the vatan- 
dar Hangs of the same villages, and who claimed 
the^ right to receive the aya equally with the 
plaintiffs : Held that the suit was not cognizable 
by a Civil Court. Parsha v. Lagmya Shah. 

[X L. R. 13 Bom 83 

11, — Ciiil Procedure CodeX^^^^s, 11 — Suit for 
an office to wh icli no fxed fees are attached — Bomha y 
Megulatton II of 1827, s, 21 — Its ajyffilcat ion 
to suits hetween Mahomedans — Casteyj[uestioii,~\ Un- 
der s 11 of the Code of Civil Proceduie (Act 
XI Y of 1882) a snit for an office will lie even 
though the office be a religious one, to which no 
fixed fees are attached. S. 21 of Reg. II 
of 1827 has no application to suits between 
Mahomedans. A dispute as to the right to an office 
such as the office of hhatih (or preacher) is said 
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to be among Mahomedans, is not a caste question 
within the meaning of the term as used in the 
section. Hashim Saheb valad Ahmed Saheb 
V. Huseinsha valad Karimsha Fakir. 

[I. L. R. 13 Bom. 429 

12 — Suit for a declaration of ffiaintiff's right 
to officiate as ;priest and receive ofermgsf] A suit 
will lie in a Civil Court for a declaiation of the 
plaintiff’s light to officiate, in alternate years, as 
priests in a temple and receive the offerings to 
the idol. Limba bin Krishna v, Rama bin 
PiMPur. 

[I. L. R. 13 Bom. 648 

(5) POTTAHS. 

13. — Cause of action — Suit to cancel gyottah.'} 
Plaintiff sued in a Civil Couit to cancel a pottah 
which, he alleged, was incorrect and fraudulently 
antedated by the defendant with a view to pre- 
vent plaintiff from taking steps to cancel it in a 
Revenue Court : a copy of the pottah had been 
affixed to plaintiff’s house : Held, that the plain- 
tiff had no cause of action cognizable by a Civil 
Couifc. Nitrdin V, Alavddin, 

[I. L. R. 12 Mad. 134 

14:.--3fadras Bent Recovery Act (VIII oflSS5) 
— Suit in Civil Court to enforce exchange of pottah 
and nmelialha — Declaratory deci'ce — Civil Bro^ 
cedure Code, s. 53 — Amendincnt of pla%nt,~\ A 
suit in the Court of a District Munsiff to enforce 
acceptance of a pottah and execution of a muchah 
ha by defendant in lespect of a holding in a 
village to which plaintiff claimed title was dis- 
missed as not being maintainable • Held, that 
the suit should not have been dismissed, but the 
plaint should have been amended by the addition 
of a prayer for a declaration of the plaintiff’s 
title : and that the Court then would have had 
juiisdiction to grant by way of consequential re- 
lief the lelief originally sought, Narasimma 

SURYAN AR AYAN A , 

n. L. R . 12 Mad. 481 

(6) PUBLIC WAYS, OBSTRUCTION OP. 

16 — Piiblie thoroughfare — Right to sue — Spe^ 
cial damage — Leave — Right of lessee — Trespass.'] 
The plaintiff, a holder of a ten yeais’ lease of 
the shaie and rights of one of the co-sharers of a 
village, sued foi the demolition of certain build- 
ings and constructions on a plot of land within 
the area of the village, on the ground that the 
public had been very much inconvenienced in 
going to and coming fiom the road and in taking 
carts, carriages, cattle. &c., and that he by reason 
of his own inconvenience, and also as lessee in 
possession of the entire rights of his lessor, had 
legally and justly a light to bring the action. 
The findings of fact were that by the terms of 
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the lease plaintiff was entitled to maintain the 
action as representing the zemindaii lights of 
his lessor ; that the obsti notions complained of 
existed when the lease was granted ; that the 
roadway mentioned in the plaint was one used 
hy the public in geneial as a footpath and also 
for vehicles, and that the buildings complained 
of had encroached on the load. The suit was 
dismissed by the first Couit, but decieed on appeal 
by the lower Appellate Oouit • Held, that in the 
absence of proof of damage over and above that 
which in common with the lest of the public the 
plaintiff has sustained, his action must fail. Public 
nuisance is actionable only at the suit of a party 
who has sustained special damage, and the case 
law of Biitish India in this respect is the same 
as the rule of English law on the subject. Fur- 
ther, that the lease to xd^^-hitiff failed to show 
either that the land upon which the defendant 
had built was included in the lease, oi that it in- 
tended to confer upon the plaintiff any light to 
question the legality of the elections at the time 
of the lease Scithd v. Ihraluni Aga, I. L. R 

2 Bora. 457, and Kui'tni BuMli v Budha, I L. R. 
1 All. 249. refeiied to, Ramphal Rai y. Raghu- 
NANDAN PBASAD. 

(I L. R. 10 All. 498 

XB.^Ohstrttctum hj Imllding — Suit ly 
mmdarfof '>‘87)10 val of hitddhig — Special Hainage — 
Might to The plaintiff, who was the* ze- 

mindai of the village, brought an action claiming 
to have a ohalmtra or building erected hy the 
defendant in one of the village roads removed. 
The road in question was a Itatoha road used by 
the village over which the public had a right of 
way, and ithad been dedicated as a road for the 
use and convenience of the geneial public. The 
plaintiff got a decree for the lemoval of the 
chaljutra and the defendant appealed Held, 
that the rule of English law that a member of 
the public cannot maintain an action for obsti no- 
tion to a public load without showing special 
injury to himself beyond that suffered by any 
member of the public, does not apjily to a ze- 
mindar who or whose piedecessor m title had de- 
dicated to the public the load over his zemindaii 
land. A zemindar in giving the public right of 
road of way over his land does not give the pub- 
lic or any one else a right to inter fere -with the 
soil of the road as by electing a building upon it. 
In such a case the zemindar has in common with 
the public the right to use the load as a road . 
over and above it, he has a right to the soil in 
the road, which he had never given to the public. 
In an action of this kind, the zemindar does not 
sue as a guardian of the public, hut in respect of 
an interference with his own rights of property 
Saroda Prosad M^stafee v. Qoracliand Mustafee, 

3 B, L. R. A. 0, 295, 12 W. R. 160, discussed ; 
Bovmton v. Payne, 2 Smith’s L. 0. 1st Ed. 164 ; B. 
Y, P7*aUt 4 E* & B, 860; Molls v. Vest7^y of St, (deorge 
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the Jfartyr, Souihirai'k, L. R. 14 Ch D 785 ; and 
GoodwuY Richardson, la R. 9 Oh D 22l5iefeued 
to. Tot A V . Sardul Singh 

[LL. R. 10 All. 553 

(7) RENT AND REVENUE SUITS. 

( a ) Bobibay. 

17. — Bomhay Mevenue Jurisdiction Act (X of 
1876) ,v. 4, CU (f) and Qi) — Inam Commis- 
sioner, investigation of a clann hy, binder Act XI 
of 1852, and decision thereon — Government resolu- 
tion setting aside the Commissioners decision — 
^^Adjudication’’'— Claim for 'inteirst on mes'iie 
2 )rofits awarded hy Goveriiment resolution— Con- 
struction.'] In 1859 the plaintiffs’ claim to hold 
a certain village as an mam village %vas investi- 
gated by the Inam Commissionei under Act XI 
of 1852 and reiected and the plaintiffs were 
dispossessed of the village In 1 861 Government 
Gonfiuned the Coraniissiouer’s decision on appeal 
by the plaintiffs. Ultimately, however, m 1882 
Government passed a lesolution reversing its 
foiraer decision, and subsequently passed a further 
resolution allowing the plaiutife’ claim to the 
village and oidering the same to be restored to 
them. In 1885 the village was i ©stored to the 
plaintiffs, and the arrears of revenue since 1859 
weie paid back to them. The plaintiffs then 
claimed interest on the arrears, and being re- 
fused the same sued to leoover it. The District 
Judge was of opinion that s 4, cl. (/) of 
Act X of 1876 bailed the cognizance of the 
suit by the Civil Couit, hut referied that question 
under s. IB of the Act to the High Court. 
Held, that the Civil Court had jurisdiction to 
tiy the suit. The resolutions ot Govexmnent 
amounted to a distinct adjudication by compe- 
tent officeis that the land was exempt from pay- 
ment of revenue, and was sufficient to give the 
Civil Courts juiisdiction over the plaintiffs’ 
claim. Per Birdwoob, J. — That the claim of 
the plaintiffs be^ng to obtain all the advantage 
flowing from the' favourable decision of Govern- 
ment in 1882, cl (/) of s, 4 of Act X of 1876 
appaientlv did not apply. The words “com- 
petent officer” as used in proviso (Zi) included 
the Governor in Council, who is one of the 
authoiities upon whom judicial poweis were con- 
ferred by Act XI of 1852. Janakdanrav r. 
Secretary of State for India 

[I L. R. 13 Bom. 442 

( b ) North-West Provinces. 

18. — Suit hy landholder for rein oval of trees 
yjlanted by teii ant— Jurisdiction — Civil and Reie- 
7U(e Coni't — Act XII of 1881, s. 93 (5), (c), (cc).] 
Held that a suit by a landholder against his ten- 
ant for the removal of certain trees planted by 
the latter on land let to him for cultivating pur- 
poses by the former, did not fall within s. 93 of 
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{i) Noeth-West emit Limed 

tbe N.-W. P. Rent Act (XII of 1881), and was cog*- 
nizable by the Civil Gonits. Beodaf Tewan v. 
Goi)i Weekly Notes, All. 1882, p. 102, ques- 

tioned, Prosonno Mai Debi e Mansa. 

[I, L. R. 9 All 35 

19. — Assignment of rent of land in mtisfaetion 
of I nte res t — •• J a m of’ — JIu ta 1 1 on ofna m es %n Ja vo n r 
of assignee not efeeted — Suit on hond.] Subse- 
quently to the execution and registration of a bond, 
ajaniog was made orally betf/een the cieditor and 
the debtor, by which the foimer agreed to take the 
rents of ceitam tenants of the latter in satisfac- 
tion of interest, the latter agieed to lelease the 
tenants fiom payment of lent to himself, and the 
tenants (who were paities to the airangement) 
agieed to pay then rents to the cieditor No mu- 
tation of names in favour of the cieditor was 
effected in the revenue legisteis. The cieditoi 
brought a suit against the debtor to recover the 
principal and inteiest agreed to be paid under the 
bond, alleging that he had never received any 
rents under the jamog ; Held that whethei or 
not the plaintiff could maintain a suit on the 
gamog against the tenants for the rents assigned to 
him in the Revenue Couit, he could do so in the 
Civil Couit, and the fact that th.ejamog was notin 
Wilting did not affect the question. Gnnga Pra' 
sad V. Chandraivati , I.L R 7 All. 256, referred to. 
Aut0 Singh i Ajudhia Saha. 

[I L. R. 9 All. 249 

20— -AVIT. P. Rent Aat,lSSl,.« ISi—Zaiidliold- 

er and tenant — 5?^/^ for rent loliere the right to ?•<?« 
ceive it is disjnited — Third person who has reeeieed 
rent made party ---J unsdiction of Bent Court to 
pass decree for rent aqamst such party — Qmstwn 
of title ] In a suit by a landholder lor recovery 
of lent in which a thiid person alleged to have 
received .such lent is made a paity under s. 148 of 
the N.-W. P. Rent Act (XII of 1881) the question 
of title to receive the rent cannot be determined 
between the plaintiff and such ])eison, but can 
only be litigated and determined xn a subsequent 
snit in the Civil Couit. The only question be- 
tween the plaintiff and thepeison so made a party 
which can be determined in the Rent Court under 
s. 148 IS the actual leceipt and enjoyment of the 
rent. A paity who is brought in under s. 148 of 
the Rent Act cannot be made subject to the decree 
for rent so as to allow execution to be taken out 
against him, whether his hona fide receipt and en- 
joyment of the rent is proved or not The only 
person against whom such a decree can be passed 
is the tenant. Madho Prasad v. Amhai% I. L. R. 

5 All. 602, referied to. Per Edge, C J., senible, 
that the intention of the Legislature in allowing 
a third person who claims under s. 148 of the Rent 
Act to be made a paity to the suit may possibly 
have been that, by bringing him in, he may be 
bound by a declaration in the suit that he had in 


JURISDICTION OF OIVIL COURT— 

continued. 

(7) RENT AND REVENUE SUITS— 

(&) North-West continued 

fact received the rent, so as to prevent him in 
the civil suit fiom denying the fact that he had 
leceived it In a suit by a landholder for recovery 
of rent, the defendants pleaded that they had paid 
the rent to a co-shaiei of the plaintiff The 
co-shaier made a deposition in which he alleged 
that he was entitled to the rent not only as a co- 
sharer but also as appointed agent of the plaintiff. 
The Court thereupon made him a party to the suit 
under s. 148 of the Rent Act, and passed a joint 
deciee against him and the tenant for rent : 
Ifeld, that the Court was justified in making him 
a paity under s 148 of the Rent Act, but was not 
competent to pass a deeiee for rent against him. 
Gobind Ram v Narain Das. 

[I.L R. 9 All. 394 

21 — Agreement hg oeeupaneg-fenant toreliiujuish 
hts holding — Suit Jnr specif e performance of agree- 
mentf] The defendant, who was a tenant with 
a light of occupancy m the land cultivated and 
held by him, executed a liahuliat in respect of the 
said land m favour of the plaintiffs (his landlords), 
agreeing that on the expiry of the term fixed in the 
liahuliat he should have no claim to retain posses- 
sion of the cultivatory holding, but that he should 
give it up. Plaintiffs sued for ejectment of the 
defendant on the basis of the agreement, and ob- 
I tained a decree fiom the lower Appellate Court. 

On second appeal by the defendant . Held that 
: inasmuch as the plaintiffs sought to enforce the 
covenant contained in the liahuliat in such aman- 
ner as to extinguish the rights of occupancy found 
upou the facts of the case to have been acquired 
by the defendant in the land in suit, such suit 
must fail, as opposed to the policy of the law as 
shown in the provisions of s, 9 of the Rent Act 
(Act XII of 1881) Such a tenant may be ousted 
from his holding by enforcement of the remedies 
given in that behalf in s. 95 {d') and (f) in a suit 
in the Civil Court, but not in the manner sought 
by the plaintiff in this action, Kauri Thakurai 
r. Ganga NaRAIN Lal. 

[I. L. R. 10 AIL 615 

22 — CivilandUevenueCoui'ts — Suit hyco-sliai'ers 
in a joint undiiided mahalfor declaration of title 
to share of rent— Act XII of 1 88 i {North- Western 
Provinces Bent Act. ss. 93 {li) 106, 148—Aci I of 
1877 (Speeife Belief Act), s. 42 — Civil Procedure 
Code, s 11.] The effect and intention of the proviso 
to s 148 of the North-Western Provinces Rent Act 
(XII of 1881) is to preserve the jurisdiction of the 
Civil Courts under s 42 of the Specific Relief Act 
(I of 1877). while prescribing a special period of one 
year’s limitation for such suits when they arise 
out of adjudications such as s. 148 contemplates. 
Neither that section nor the proviso affects the 
juiisdiction of a Civil Court to entertain a suit by 
some of a body of co-sharers in a joint and un- 
divided mehal for a declaration of their title to 
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receive a proparfcionate share of the rent payable 
by the tenants. Having regard to s, 11 of the 
Civil Procedure Code, a suit for the recovery of 
certain sums of money as the plaintiff’s share of 
rent alleged by them to have been wrongfully 
received by the defendants, their co-sharers, and 
in which the plaintiffs’ light to receive any portion 
of the rent claimed is denied by the defendants, 
is nob barred from the cognizance of the Civil 
Courts by s. 93 {li) of the Noith- Western Provin- 
ces Rent Act. That provision does not contem- 
plate suits in which such claims of title are so 
made and resisted But a suit by some of the 
co-sharers in a joint and undivided mehal for 
such declaration and such recovery of a propor- 
tionate share of rent as above referred to, is 
barred by the provisions of s. 106 of the North- 
Western Provinces Rent Act, in the absence 
of proof of local custom or special contract author- 
ising such suits. Mahadeo Singh v, Bachu 
Singh. 

[I. L. R. 11 All. 224 

(<?) OUEH. 

23.— Rent Act XIX of 1868, s. 8,3 cl, 16, 
s. 106 --SiUt for 2^artltio7bandaGeount oftaluhdari 
estate."] In a suit commenced in 1865 by a member 
of a joint family for the declaration of his rights 
in a talukdari estate, partition nob being claimed, 
the order of Her Majesty in Council (1879) directed 
that the talukdar should cause and allow the 
villages forming the talukdari estate and the 
proceeds thereof to he managed aud applied ac- 
cording to the trust declared in favour of the 
members of the family. The plaintiff in that 
suit afterwards obtained entry of his name as a 
co-sharer in the villages in the register kept un- 
der Act XVII of 1876, s. 66 ; and then brought 
the first of the present suits for his share upon 
paitition, both in that estate ^s it stood in 1865, 
and also with the addition of villages since ac- 
quired out of profits, claiming an account against 
the talukdar. The latter alleged, among other 
defences, that the talukdari estate was imparti- 
ble, and brought a cross-suit to establish this, 
and also that it was held by him according to the 
rule of primogeniture, the right of other members 
of the family being only to the profits : JECpld^ 
that the provisions of the Oudh Rent Act, XIX 
of 1868, 8, 83, cl. 16, ’and s. 106, precluding proceed- 
ings in the civil Court, might be applicable to 
the proceeds of the villages forming the original 
estate, the claimant having been recorded in the 
revenue records as a shareholder therein, but could 
not be applied to the rest of the joint estate, and 
the Civil Court therefore had jurisdiction, Pirthi 
PA n V. JowAHiE Singh. 

[I. U R. 14 Calc. 493 
[L. R. 14 I. A. 37 
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24 — Partition of melial^applleation by co- 
s/iarer for paHition—Xotice by Collector to other 
eo'sliarei's to state objections upon a specified day 
— Objeetton raised after day specified by original 
a2)pl leant-- Question of title— Distribution of land 
—Noi'tliAVestevn Provinces Land Revenue Act, 
Ill, 112, 113,131, 133, 241 (f)— 
Civil Procedure Codecs 11.] So far as ss. Ill, 
112, 113, 114, and 115 of Act XIX of 1873 are 
concerned, a Civil Court is the Court which has 
juiisdiction to adjudicate upon a question of 
title or propiietary right, either in an original 
suit in cases in which the Assistant Collector or 
Collector does not proceed to inquire into the 
merits of au objection raising such a question 
under s. 113, or on appeal in those cases in which 
the Assistant Collector or Collector does decide 
upon such questions raised by an objection made 
under s.^ 112 The remaining sections relating 
to partition do not provide for or bar the juris- 
diction of the Civil Court to adjudicate upon 
questions of title which may arise in partition 
proceedings, or on the partition after the time 
specified in the notice published under s. 111. 
S. 132 is not to be read as making the Com- 
missioner the Court of appeal from the Assistant 
Collector or the Collector upou such questions, 
nor does s. 241 (f) bar the jurisdiction of the 
Civil Court to adjudicate upon them. Where, 
therefore, after the day specified in the notice 
published by the Assistant Collector under s. Ill, 
and after an Amin had made an apportionment 
of lands among the co-sharers of the mehal^ the 
original applicants for partition raised for the 
first time an objection involving a question of 
title or proprietary right, and this objection was 
disallowed by the Assistant Collector and the par- 
tition made, and confirmed by the Collector under 
s. 131 •. Held that the objection was not one within 
the meaning of s. 113, that the remedy of the 
objectors was notan appeal from the Collector’s 
decision under s. 132, and that a suit by them in 
the Civil Court tp establish their title to the land 
allotted to other co-sharers was not barred by s. 
241 (Oj Q-Rd with reference to s. 11 of the Civil 
Procedure Code was maintainable. Sabibullah 
V. Xunji Mai I. L R. 7 AH. 447, distinguished. 
Sudar v Khuman Singhs I. L. R. 1 AH. 613, 
referred to. Muhammad Abdul Karim v. 
Muhammad Shadi Khan. 

[I. L.R.9A11. 429 

25 . — Suit for part Ition — Revenm-jmying estate — 
Proceedings under Bengal Act VIII of 1 876, s. 31, 
Bffect of,] The jurisdiction of the Civil Oourte in 
matters of partition of a revenue-paying estate is 
restricted only in questions affecting the right of 
Government to assess and collect in its own 
way the public revenue : Held^ accordingly, that 
pendency of partition proceedings before the Col- 
lector, under s. 31 of Bengal Act VIII of 1876 was 
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no bar to a suit for a declaration tbat under a 
partial partition effected between the co-sharers 
a portion of land had been sepaiately allotted to 
the plaintiff. ZAHRra i\ GowRi Sunkae. 

[I. L. R. 15 Calc. 198 

26 — Jurisdiction of Mei'cnue Court— Suit for 
partition and possession of a share in a particular 
plot m a liatti — I^ortli' Western Prormces Land 
Reiemw Act XIX of 1873, 55 135, 241 (f).] A 
suit by a co-sharer in a jonlt zemindari estate for 
partition and possession of his proportionate share 
of an isolated plot of land is not maintainable 
in a Civil Court, with reference to ss 135 and 240, 
of the N-W F. Land Revenue Act (XIX of 1873). 
Mam Bayal v. Megu Lal^ I. L. R. 6 All. 452, 
distinguished. Ijrail v. Kanhai. 

[I. L. R. 10 All. 5 

27. — Partition hj Ciril Court of a portion of a 
revenue-paying estate — Cii il Procedure Code {^Aet 
XIV of 1882), 5. 265 — Revenue-paying estate, par^ 
tit ion of into several revenue-paying estate j The 
meaning of s. 265 of the Code of Civil 
Procedure is that where a revenue- paying 
estate has to be partitioned into several revenue- 
paying estates, such partition must be carried out 
by the Collector. Zahrun v. Gomri Sunhai , 
I.L. R. 15 Calc. 198, approved. Debi Shtgh v. 
Sheo Lall Sikgh. 

[I. L.R. 16 Calc. 203 

(5) Orders op Revenue Courts. 

28. — Suit for confirmation of eseeeutiun-sale set 
aside hy Collector — CivtlProcedure Code 18825.312 
— Onus Prohand i ] A suit lies in a Civil Couit 
for confirmation of a sale held in execution of a 
decree by the Collector under s. 326 of the Civil 
Proceduie Code, and to set aside an order passed 
by the Collector cancelling the sale. Madho 
Prasad v. Hansa Knar, I L. R. 5 All. 314, refeired 
to. Azun ud-dtn Y, Baldco, l,\i. SAIL 554, 
followed. In such a suit, where it is pleaded in 
defence that the property was sold for an inade- 
quate price, it lies on the defendant to show that 
there has been a material irregularity in publish- 
ing or conducting the sale. Banbi Bibi v. 
Kalka, 

[I. L. R. 9 All 602 

29 — Sale in execution of decree — Ci vil Procedure 
Gode^ss.Zll, 313, 320, 322^, 322D, 322D-^’m?^5- 
fer of execution to Collector — Application to Civil 
Court to set aside sale held hy Collector on the 
ground of irreguJarity.l Meld, by the Full Bench 
that an application to set aside, on the ground of 
material irregularity within the meaning of s. 311 
of the Civil Procedure Code, a sale held by the 
Collector in execution of a decree transferred to 
him for execution under s, 320, cannot be enter- 
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tained by a Civil Couit. Madho Prasad v. Hansa 
Kuar, I. L R 5 AIL 314, followed. Xathu Alai v. 
Lachmt Narain, I. L. R 0 axil. 43, distinguished. 
Per Edge, 0. J. — The intention of the Legislature 
as expressed in s. 320 and the following sections 
of the Civil Procedure Code, was not to allow any 
delegation to the Collector of power to ad 3 udicat 0 
upon questions of title, but, in other matteis, to 
hand over all the proceedings to the Collector, 
and to withdraw the matters so handed over from, 
the purview of the Civil Couits to that extent, 
but not questions of title or the other questions, 
if in dispute, referied to in ss 322B, 3220 or 322D. 
Keshabdeo V, Radhe Prasad. 

[I. L. B. 11 All. 94 

SO ^Suit to cancel patta of Government waste 
issued hy Collector — Power of Collector to cancel 
yatta granted hy him ^Standing Order 1 The 
plaintiff having obtained from the Revenue 
officers of the district a patta of Government 
waste, sued for the cancellation of a patta for the 
same land subsequently granted to other peisons 
by the Collector, who considered that the issue of 
the plaintiff’s patta was nob in accordance with 
the darJiliast rules : Beld, it was competent to a 
Civil Court to pass a decree declaring the second 
patta null and void, and the plaintiff was entitled 
to such a decree. Kullappa Xaili v. Bamamija 
Chariyar, 4 Mad 429, followed. Collector op 
Salem v, Rangapfa. 

[I. L. R. 12 Mad. 404 

(9) STATUTORY POWERS, PERSONS WITH. 

SI.— Madras Forest Act (Fq/’1882), s, 10 — 
Procedure — Remedy hy ordinary suit harred ] 
Where by an Act of the legislatui e powers aie given 
to any peison for a public purpose from which an 
individual may receive injury, if the mode of re- 
dressing the injury is pointed out by the Statute, 
the ordinary jurisdiction of the Civil Courts is oust- 
ed, and in the case of injury the party cannot pro- 
ceed hy action. Plaintiff sued in a Munsif ’s Court 
to cancel the decision of a Forest Officer confirmed 
by a District Judge under s. 10 of the Madras 
Forest Act, 1882, and to recover certain land, a 
claim to which had been rejected under the said 
section : Held, that the Munsif had no jurisdic- 
tion to enbeitain the suit. Ramachandra v. 
Secretary op State for India, 

[I. L R. 12 Mad. 105 
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JURISDICTION OP CRIMINAL COURT 

-^contmued, 

(1) GENBEAL JUEISDIOTION. 

1 . — Tnlmtafy Melmh — Kheonjur — “ Local Arm’* 
— Code oj Cvioibuil Procodurr ( Vet X of 1882), 
.<?.<? 182 and 631.] The Penal Code and Crim- 
inal Procedure Code have no application to the 
Tributary Mehal of Kheonjur, which is on pre- 
cisely the same footing in that respect as Mohur- 
bhunj. Certain persons, officers of the Maharajah 
of Kheonjur, one of whom was a lesident of the 
Cuttack district, and the otheis residents of 
Kheonjur, were charged before the Deputy Magis- 
trate of Taj pore with ceitaiu offences under the 
Penal Code. They were convicted, and on appeal 
to the Sessions Judge, the conviction was upheld. 
It was found by the Sessions Judge that the scene 
of the occurrence which gave rise to the charges 
was within the territoiy of Kheonjur : Seld. that 
the Deputy Magistrate and Sessions Judge had 
DO jurisdiction to try the case, and that the con- 
viction must be set aside , Held, further, that 
ss. 182 and 631 of the Criminal Procedure Code 
had no application to the case. The words “ local 
area” used in s. 182 only apply to a “ local area ” 
over which the Criminal Procedure Code applies, 
and nob to a local area in a foreign country, or 
in other portions of the British Empire to which 
the Code has no application ; and similarly s 631 
only refers to districts, divisions, sub-divisions 
and local areas governed by the Code of Criminal 
Procedure. In the mattbb of Bichiteanuno 
Dass V. Bhdggut Peri. In the matter of 
Biohitranund Dass v. Dukhia Jana. 

[I. L. R, 16 Calo. 667 

(2) EUROPEAN BRITISH SUBJECTS. 

2. — Criminal Procedure Code 1882 s» 4, 
ch (f), a'l^d 463 and; ss, 454 — Biiropean British 
Siibyeet — Prir liege — Wat cer — Jurisdiction of Big h 
Court over European British Sudjects in Shid — 
Boinhay Act XII of 1866.] Where a European 
British subject waives his right to be dealt with 
as such by the Magistrate before whom he is 
tried, he thereby loses all the benefits of the spe- 
cial procedure provided for him under Chapter 
XXXIII of the Code of Criminal Piocedure (Act 
X of 1882), including the right to have the pro- 
ceedings in his case reviewed by a Presidency 
High Court, if another Court exercises the high- 
est revisional jurisdiction under the Code in cases 
other than those against European British sub- 
jects in the place where he is tried. The defini- 
tion of “ High Court” in s. 4, ol. (^), of the 
Code of Criminal Procedure (Act X of 1882) 
must be read with reference to the “ special pro- 
ceedings” against European British subjects 
contemplated in Chapter XXXIII, and not with 
reference to proceedings generally against Euro- 
peans, including proceedings in which they waive 
their rights under that chapter. If, therefore, in 
any particular case, the special rules contained in 
Chapter XXXIII of the Code cease to have any 
application, the definition of “ High Court” in the 
former part of s. 4, cl. (i), ceases also to have 


JURISDICTION OF CRIMINAL COURT 

— continued » 

(2) EUROPEAN BRITISH ^XIBrnOTB-^-concld, 
any application to such a case The definition 
in the latter part of the section then prevails, 
and the case falls within the category of •* other 
cases” to which that pait of the section applies 
The accused, a European British subject, was 
tiied before the City Magistiate of Karachi and 
convicted of criminal breach of trust under s. 
409 of the Indian Penal Code, and sentenced 
to six months’ simple imprisonment At the 
tiial, he waived his right to be tried as a Euro- 
pean Biitish subject • Ileld^ that the accused was 
not subject to the revisional jurisdiction of the 
High Court. The accuSed not having been tiied 
under the special procedure laid down for the 
trial of European British subjects, the Sadar 
Court in Sind, which, under Bombay Act XII of 
1866, was the highest Couit of appeal in all civil 
and criminal matters in Sind, had the revisional 
powers of a High Court in the present case by vir- 
tue of the latter part of s. 4 cl. (0, of the Code of 
Criminal Procedure. Queen-Empress v. Grant. 

[I L. R.12Bom 561 

3. — Jurisdiction of Bigh Court — Eoreign Juris- 

diction Act, 1879, Il'-^ European British Suh- 

gects in Bangalore — Justices of the Peace for 
Mysore ] The civil and military station of 
Bangalore is not British territoiy, but a part of 
the Mysore State, and the Code of Criminal Pro- 
cedure is in force therein by reason of declara- 
tions made by the Governor-General in Council 
in exercise of powers conferred by the Foreign 
Jurisdiction and Extradition Act, 1879. Justices 
of the Peace for the State of Mysore are also 
Justices of the Peace for Bangalore, and both 
the Civil and Sessions Judge and the District 
Magistrate of Bangalore being such Justices of 
the Peace, are, by virtue of s. 6 of the said Act, 
subordinate to the High Court at Madras. The 
High Court has power therefore to transfer the 
trial of a European British subject from the Court 
of the District Magistiate of the civil and military 
stations of Bangalore to the Court of a Presi- 
dency Magistrate at Madras In re Hayes. 

[I. L. R. 12 Mad. 89 

(3) OFFENCES COMMITTED ONLY PARTLY 
IN ONE DISTRICT. 

{a) Criminal Breach of Contract. 

4. — Breach of Contract to labour %n foreign ter- 
ritory ] Fhaving received an advance of money 
from contracted to labour for him in foreign 
territory. Having broken the contract, F was 
prosecuted under Act XIII of 1869, ordered to 
repay, and sentenced to imprisonment in default : 
Beld, that the order was illegal as having been 
made without j urisdiotion. Gregory -y. Vadakasi 
Kangani. 

[I L. R. 10 Mad. 21 

See SiDBHA Biliqiei. 

a. L. R« 7 Mad. 364 
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JURISDICTION OF CRIMINAL COURT 

co)icliideA. 

(3) OFFENCES COMMITTED ONLY PARTLY 
IN ONE DISTRICT— 

{!)) Ceimixal Breach op Trust. 

5. — CnmiJial Proeedw^e Code 1882, s, 188 — Lia- 
hihty of native Indian subjects for com- 

nutted out of British India\ The accused were 
cliarg'ed under s. 407 of the Indian Penal Code 
(Act NLY of 3860) with committing* ciiminal 
breach of trust in respect of ceitaiu propercy 
entrusted to them as cariieis. They wet e all native 
Indian subjects of Her IMajesty. The offence was 
allegfed to have been committed in Portuguese 
terntoryj and they were /ound in a place in 
British teriitory ; Jleld^ that under s. 188 of the 
Oiiminal Procedure Code (Act X of 1882) the 
accused could be tried in the place where they 
weie found. Queen-Empress v Data Bhima 

[I. L. R. 13 Bom. 147 

(c) Dacoity. 

B^^Gidmlnal Procedure Code^ s 180 — Bacoity 
committed in Biitish territory — Dishonest receipt 
of stolen property in foi’eiyn territory] Certain 
persons, who were not proved to be British sub- I 
jects, were found in possession, in a native State, j 
of property the subject of a dacoity committed i 
in British India They were not proved to have , 
taken part in the dacoity and there was no evi- j 
dence that they had received or retained any stolen | 
property in British India, They were convicted 
of offences punishable under s. 112 of the Penal 
Code : Bteld that no offence was proved to have i 
been committed within the jurisdiction of a British ! 
Court. Queen-Empress v. KirpxIl Singh. I 

[I. L 1. 9 All. 523 i 

JURISDICTION OF REVENUE COURT. | 

Cul j 

1 N.-W. P. Rent and Revenue Cases ... 513 . 

2 Oudh Rent and Revenue Cases ... 614 

(1) N.-W P RENT AND REVENUE CASES. j 

1. — Determination of rent by Settlement offlcer 
--‘Suit for arrears of rent for period prior to order ' 

■ — Jurisdiction in such suit to determine rent for j 
such period — -V-TV P. Land Be venue Act XIX ^ 
0 / 1 873, 72, 77-~X-W. P. Bent Act XII of i 

1881, juiisdiction to determine or | 

fix rent payable by a tenant is given exclusively ' 
to the Revenue Court, either by older of the Set- , 
tlement-officer, or by application under s 9.7 {1) 
of the N.-W. P. Rent Act (XII of 1881); and 
such rent cannot be detei mined in a suit by a 
landholder for arrears of rent in the Revenue 
Court in which the appeal lies to the District 
Judge or High Goust. In March 1 884, the rent 
payable by an occupancy- ten ant was fixed by 
the Settlement-officer under s. 72 of Act XIX of 
1873 (N.-W. P. Land Revenue Act). In 1885, the 
landholder brought a suit to recover from the 
tenant arreais of rent at the rate so fixed for a 

W., D. 


JURISDICTIOH OF REVENUE COURT 

— concluded, 

(1) N.-W. P. RENT AND REVENUE CASES— 
concluded, 

peiiod antecedent to the Settlement-officei’s order 
as well as for the period subsequent thereto The 
lower Appellate Court dismissed the claim for rent, 
prior to the 1st July 1884, and decreed such as 
was due subsequently to that date, but without 
interest • Meld that the rent could not be fixed 
in the piesent suit, neither the Couit of First 
Instance nor the High Couit having jurisdiction 
to fix it ; and that the claim for rent for the 
period in question must therefoie be dismissed 
Bam Prasad Y, Dina Kuar^J. L. R. 4 All. 515. 
Special Appeal No 914 of 1879, and PJtulahra v. 
Jeotal Suiyh. I. L. R 6 All. 52, refened to. Rabha 
Prasad Singh %\ Jugal Das. 

[I. I<. R. 9 All 185 

(2) OUDH RENT AND REVENUE CASES. 

%^0udh Bent Act {XIX of 1868), 41 

and 83, cl 4.— Liability of lesnees in the position 
of under~pr op Victors not entitled to subset tlenient — 
The Oudh Sub- Settlement Act (XX PI of 1886) — 
The Oudh Land Revenue Act (XTXT of 3876), 
?. 1.58.] A decree, in 1869, of a Settlement (lourt, 
upon the compromise of a claim, made by village 
co-parcenary occupiers, to an order for sub-settle- 
ment as against the talukdar, declaied the claim- 
ants to be entitled to a heritable, but not transfer- 
able, lease of the village, at a lent leaving twelve 
per cent profit to the lessees For default in pay- 
ment of rent this lease was decieed to be in future 
liable to cancellation *• by the decree of any com- 
petent Court, according to any law which may be 
in force in Oudh with lespect to peisons holding 
an under-piopiietaiy right in land.” Aftei wards, 
in 1ST9, tne paities agieed that the lessees might 
be dispossesse<i for non-payment of rent Default 
occnried, deciees for aireais were made in 1882 
and 1883. and remained unsatisfied In a rent 
suit biought by the talukdar held^ that he could 
not sue in a Revenue Court to have the lease can- 
celled, under the teims of the Oudh Rent Act 
(XIX of ISG8,) eithei by vutue of the decree, or 
of the subsequent agreement Madho Singh r. 
Ajudhita Singh. 

[I. L. R. 15 Calc. 515 
[L, R 15 I. A. 77 
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[1. L. iL 9 All. 420 

JUSTICES OF THE PEACE. 

See High Court, Jurisdiction of— 
High Court, Madras— Criminal. 

[I. L. R. 12 Mad, 39 
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KABULIAT, AaREEMENT TO GIVE. 

Sre ilEGIRTiiATroN AcT 1877, RS. 17 & 49. 

[L. R. 16 I A 233 

(I. L R 17 Gale 291 

KARNAM, OFFICE OF, 

I — Ojf((>e of Ka^nunn w ^emnulo^r? mllaqe — Bight 
of Wo"iau to Stiocecd — 3ldfL Brg^ XXIX of 1802 
L 7.] A woman cannot hold the ofSoo of Imrnmn. 
Chandeamma %\ Venkatrajit. 

[I, L. R.lOMad 226 

2.-^Big?its of de facto Jmrnam—Prenumpi on of 
agjpomtment from long tenure — Limitation ] A 
filed a plaint on 28th June 1882 for a declaration 
of his title as htrmm of a village and for arrears 
of dues payable to him as such, including those 
for Fasli 1288, which accrued due on 1st July 1879 
His family had held the office and discharged its 
duties for three generations, but there was no 
evidence of any foiinal appointment of A or his 
ancestors : Held, that the plaintiff was entitled 
to the dues as de facto karnam, and his claim was 
not barred in respect of any of the an cars claimed 
GANAPATHI r. SiTHARAMA. 

[I. L. R. 10 Mad. 292 

KHOJA MAHOMEDARS, 

— Partition — Bight of a no ii to oht am partition 
of ancestral property in his father's lifetime unthont 
his father's consent— List incti on hetiocen ancestral 
and self -acquired property among Khoja Maho- 
med ans— -Burden of proving to he seJf- 

acquired^'l Amongst Khoja Mahomedans a son is 
entitled to obtain partition of ancestial estate in 
his father^s lifetime without his fathei’s consent. 
By the law and customs of Khoja Mahomedans 
there is a distinction between ant estral and self- 
acquired property in reference to the power of the 
owner to devise or make a gift thereof similar to 
that which obtains under the ordinaiy Hindu law. 
The presumptions of the Hindu law apply to 
Khoja Mahomedans, and the burden of proving 
propositions opposed to that law lies on him who 
alleges them. Tlierefoie m a suit for paituion 
brought by a son against his father, wlio alleged 
that the customs and usages of the Khoja commu- 
nity in mattc’ s of paitition were not identic.al 
with the Hindu law. and did not confci on a son 
any light to demand in his fathei'.s liietiine a 
paitibiou of the property in the fathei’s hands 
whethei ancestial or self-acquiied * Held, that the 
burden of proving the issues framed upon these 
allegations lay on the defendant. In consnleiing 
the question of the alleged custom and usages tlm 
Com t adhered to the less sti in gent luleof proof 
applied in Ihrhai v. Goihai. 12 Bom. 294. In the 
same suit whoie the deiendant having failed to 
establish the existence of the special custom and 
usages aboveraentioned yet lesisted the plaintiff’s 
claim to partition on the ground that the piopeity 
claimed was not ancestral : Held that the onus 
was on the plaintiff in the first instance to give 
evidence that the piopei ty was ancestial, lu such 


KHOJA MAHOMEDANS — coneindrd. 
cases the amount of evidence lecpiiied to rdufr^ 
upon the defendant the burden of displacing it. 
depends on the circumstances of each case. C\s- 
SUMBIIOY Ahmedbhoy r. Abmedbhoy Habi- 

BHOY. 

[I. L R, 12 Bom. 280 

—Held (on appeal). The i ule that Hindu law as 
administered in the Bombay Piesidcncy. in the ab- 
sence of pioof of custom to the contraiy. IS the 
law applicable to Kho 3 a Mahomedans, is not to be 
understood in its widest sense, hut as confined to 
simple questions of mhentance and succession, 
The right of a son to paitibion in the liletuno of 
his fathei, moic especially where moveable pi o« 
peity IS concerned, is*^one upon which the gieatesfe 
doubt and diffeicnce of opinion^has always pio- 
vailed, and consequently theie is no piesumptiou 
in favoiii of its inclusion m the Hindu law, winch, 
in the absence of proof of custom to the contiaiy, 
is applicable to ICho] a Mahomedans, The oiun is 
on the pnity alleging such a light m the case of 
Khoia Mahomedans to piove it, Held, on the 
evidence, that it was not established that amongst 
Khojas in Bombay theic ivas any lecognized right 
of a son to demand partition in the lifetime of 
his father, although it was piovcd to he eustomaiy 
in ICathiawar and Cutch for a father to give a son 
who wished foi it his share of the family property 
both ancestral and self-acquiied . IlehU also on 
the evidence, that theie was no sufficient pioof 
of the pioperty, of which the plaintiff sought paiti- 
tion, being ancestral piopeiby in the hands of his 
fathei Wheie wealth amassed by an individual 
m tiade is said to be ancestial in the hands of 
that individual, it is not enough to show that be 
mheiited some propeity; it must be shown that 
the property inheiited contiibuted in a material 
degree to the wealth so amassed Ahmedbhoy 
Hubibbhoy t*. Oassumbhoy Ahmbbbhoy. 

tl* Ii. R. 13 Bom. 534 

KHOTI TENURE. 

l.—BeJations of inamdars loith hhots—^iStafns of 
hhot %n the Ratnagiri district— Ownei^sMp not an 
essential incident of Khntluq? - Onus — Thai.] The 
plaintiffs weie t^ie inamdar<i of a ceitain village 
in the Ratnagiu disfcnct, which was gi anted to 
then ancestois by thePeshua undei a sanad dated 
3rd Se]>tembcr, 1878 The derontlauts were the 
luitandar (or peimanent) hhofe, of the same village. 
In a jwevious suit between the pai ties lelating to 
the forest attached to the village, it was held,, 
upon the construct on of the Peswha's sanad, that 
“so far as the Peswha’s Government could pass 
the soil of the village and its levenues by its 
gi ant, it did pass them to the plaintiff's ancestois, ’ 
and that therefoie the plaintiffs w^ere the owners 
of the forest Xarayan LJumdhhat v Pitre Trim- 
halt Titlial I L R 11 Bom. G88 note. In the 
present suit, wffiich was brought to compel the de- 
fendants to pass a flesh hahuhat eveiyyear to the 
plaintiffs, and to recover the levenue fiom them for 
the years 1SG9 3870 and 1870-1871, the defendants 
contended {inter aha) that they had propriebaiy 
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KHOTX TENURE-/ 'ontimied. 
liq-hts, as mheient iii their hliotshij)^ over the 
cultivated laud of the village, and that the plain- 
tiffs, as uiamdar 'i.wQie meie alienees of the land- 
tax payable to Goveininent In suppoitof this con- 
tention they pimcipally relied upon the fact that 
they were entitled to recover, and did in fact 
lecover that, or lent for lands leclaimed and 
bionght under cultivation by the plaintiffs The 
plaintiffs claimed on the othei hand, to be the 
absolute owneis of the whole soil of the village, and 
that the defendants weie estopped by the annual 
hthulmts they had passed thiough a long seiies 
of yeais from setting up a piopiietary title : Held, 
that the mere fact of the defendants being vafatt- 
d(iT Mots did not make tkem piopiietors of the 
cultivated land in the village , that piopiietaiy 
lights weie not essential to the conception of a 
Jihotdnj) . that in levying tltul on the lands tilled 
by the plaintiffs the defendants did not necessari- 
ly asseit, they coitainlv di'i not establish, a pio- 
piietaiy light to the soil as against the uuimdar,^ , 
and that the defendants held a po'iition with 
lights and obligations not essentially different 
fiom those of othei m the llatnagiri distiict, 
who weie faimeis of the public levenue. Moro 
Abaji i. Narayak Dhokdbhat Pitre. 

CL L. K. 11 Bom 680 

2. — Projjvietary right of hhot to lilioti vatani 
land — Might of sneh hhot to fore^it laud and to 
timber and wood groicnig there in— Government, 
right of , to apino])ruite to forest preserves assessed 
or nna'^sessed land— Condrni tion of sneh hhoii 
grants,^ The plaintiff sued the defendant, alleg- 
ing that that village of Mauze Ambedu, m the 
Ratnagiii distiict, was his hhot} vatam village m 
which his propiietary light extended to raise crops 
of any kind or to pieseive and cuu the 3 ungle and 
forest trees on tihe lands tbciein. He complained 
that since lS5o-.ju the Collector of the distiiut; 
piohibiced him fioin exeicising the above alleged 
lights, and piayed that the ob.'^tiuction might be 
lemoved and Its GOO awarded as damages. The 
plaintiff based his ciaiin mainly on the settlement 
of 17S8, Dunlop’s pioclamation of 1824, and sever- 
al other /.'///if/ giants in the distiict. The defend- 
ant denied that the plaintiff had any piopiietaiy 
light in the village, and contended {infer aha) 
that the hhot cleiived his lights fiom the yearly 
liabnliats passed by him, that his light to culti- 
vate did not extend to cultivating the jungle land, 
and that his position w.as no better than that of a 
pat el. The Joint Judge who tiled the suit held 
that under the settlement of 1788 the |)lamtiff, as 
was entitled to the jungle pioduce, except 
timbei ; that in viitue of Dunlop’s proclamation of 
1824 the plaintiff acquired an unqualified light to 
the foiest land m the village and tmibei gi owing 
on it, and that the defendant had no right to 
appiopiiate assessed or unassessed land for fo>est 
pill poses, and awaided the plaintiff the sura ot 
Es. GOO as damages. On appeal by the defendant 
to the High Court IJehl that the application of 
the geneial rules of consti action of giants to a 
subject by the Sttte lequiies that language of 
such general impoit as is ordinal ily to be found 


KHOTI TBNUHE — contmvecl 
in the hltofs sauads should be taken most bene- 
ficially to the State. Ileld^ accordingly, that, in 
the absence of a mnad expressly granting it, the 
ownership ncithei of the soil noi of cultivated or 
uncultivated lands passes by the giant of the 
vatandaii hhoUhip Held, abo, that the giant 
of the tafant Mott did not make the hhot a 
perpetual tenant of Government in lespect of all 
lands in the village, except dhara lands Held, 
on the authority of Tajiihai v Sab-CoVetior of 
Kolaha, 3 Bom A. C 132 and Baniehamlrn fsnr- 
,sinhii Y. Collector of Jlatiiagnn, 7 Bom A. C. 41, 
that apeimanent lelationsliip was created between 
the Government and the hhot which could not be 
inteifered with as long as the settlement of 1788 
was IE force, except with the hhofs consent, and, 
there foie, that m 18G5, when the pahaiii of 1788 
was lu force, the Govoinment could not withdraw 
the tJnhan in question from the plaintiff s cultiva- 
tion : Hi Id^ also, that, in the absence of evi- 
dence to show that the light to the jungle produce 
was intended to be reserved to Goveininent, the 
plaintiff was entitled to cut dowm biushwood 
whether as a souice of revenue oi foi the pin pose 
of bunging the land into cultivation * Held, 
that the le^pondent was entitled to damages for 
the yeais duiing- which he had been excluded, and 
to an injnncfcion restiaining the defendant from 
excluding him in the future : Held, also thafr, 
as hhot, the respondent had no inght to cut timber 
in foiest and uncultivated lands whether by 
viitue of bis hhotshij? or Dunlop’s pioclamation 
Collector op Haxi^agiri t , Aktaji Lakshman. 

[I li R. 12 Bom. 534 

S — Haiviqing hhots rejhtio create tenancies — 
Hitjihi rdara hinds— SMI len Is — Sauad-Construc- 
tion—Priiifd.} A managing hhot is entitled, 
without any express authouzation, to create 
tenancies in land even though the i eversion ary 
interest in it ve-.ted m the neison who'^e lessee 
he is. If such a hhot himself takes up land, he can 
do so consiteteiitly with the conditions of the hliofi 
tenuie , for a hhot, as regards lands in his private 
occupation, may be a tenant to himself gnd hhot. 
In 1832 the Bnti-di Government granted to the 
plaintiff's father, JI IJJ. the village of Eansai on 
khofi teiiuie by a sanad which provided 
aha) as follows . — 1. That the W’hoie of the land 
lying waste in the village in the year 183U-31 was 
granted as tnani, 2. That, exclusive of this i/nim 
land, all the rest of the village was granted on hhofi 
tenuie on certain conditions and stipulations set 
forth ill twelve clauses, the chief of which were 
the following , — Clause 1st piovided that the 
should annually pay to Government a fixed 
sum of Es. 249 2as 3drs. Clause 7th provided 
that the hhot idaould allow the lands, wdiich had 
been gi anted on muphi isiara tenure to certain 
7,uv(Idars hetoiQ the date of the ,samtd,to conti- 
nue in their possession, that he should eve^y 
year recovei from them the Government dues and 
pay the same ovei to Government in addition to 
the amount stipulated with him on account of 
the hhotship. Clause 9th provided that the holders 
of the suti lands m the village weie the owners 
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KMOTI TEl!iU RK-oontuun^d, 
of those lands. Should a new survey be made 
and a new assessment settled, the same should 
be settled by Government for the holders of the 
,v?^fnandvS agreeably theieto. Fiom 1845 to 1871 
the management of the village was en- 

trusted to the defendant as a inaMadar, or 
lessee under two ImhnhaU passed by him— 
one in 1845 to M I M, the grantee of the hlioti 
village, and the other in 1858 to the gran- 
tee’s heirs and legal representatives By clause 
5th of the of 1858 the defendant; agieed 

to cany on the management of the village and 
rendei a detailed account of the balance of the 
village revenue eveiy year. Clau.se 7th of the 
same hahuiint was in the following teims — 
I (the lessee) will bung undei cultivation and 
into piospeious state the waste, cultuiable. and 
nnculturab^e land of the aforesaid village. I will 
take the proceeds of the same dniing the years 
of my con ti act. After the expiiy of the yeais 
of the contract you aie to take the assessment of 
the fields according to the piacbice of the vil- 
lage, I have nothing to do with the same. I 
will not let (the village) nor lease to anybody foi 
a longer period than for the peiiod of the 
contract. If I leb it, I will make good the dam- 
age you may suffer” In 1859 some of the 
majdii idava lands weie sold by the Collector for 
arreais of assessment, and bought in by Govein- 
ment. The defendant applied to the Collector to 
have the lands tiansferied to him, and the Col- 
leetor transfeired them to his name. Shoitly 
afterwards the defendant acquiied some moie 
lands, which weie held on suti tenuie in the vil- 
lage. He either pui chased them or took them 
upon the tenants abandoning them In 1861 
when the survey was introduced into the village, 
he got his title to these lands recognized by the 
Superintendent of Survey. In 1871 the defend- 
ant’s management of the village ceased. Hut 
he refused to deliver up to the plaintiff, either 
iBiara ox ihQsnti lands which he had 
acquired during his management. The plaintiff, 
therefore, sued, as liliot of the village, to lecover 
the said lands with mesne profits, alleging that the 
defendant had illegally and fraudulently ae- 
quo ed those lands on his own account while act- 
ing as plaintiff’s agent, and praying that he 
should be declaied to have acquired and held them 
in tiust for the plaintiff The defendant contended 
{tnter aha) thskt the lands in suit weie not in- 
cluded in the ?ihoti grant ; that they belonged to 
Government ; that he had acquired some from the 
Collector and the re.st from the Supeimtendent 
of Survey ; that under Ids ImhuhaU he was en- 
titled to take up the lands diiect fiom Govern- 
ment, and that the plaintiff was only entitled to 
the assessment due on the lands which he had 
refused to accept Lastly, the defendant denied 
that he had acted in fraud of the plaintiff’s rights 
in acquiring the lands in di'?pute on his own ac- 
count : Held, on the construction of the samd, 
that the plaintiff being the Jihot of the whole of 
the Village exclusive of the land granted in imm 
the mapfn %nam lands were included in the 
hhoU grant ; that the hhots interest in them 


KHOTI TJSNUKE --continued. 

whatever might be the extent of it, was not sep- 
aiable from thejZ7i(>iA estate , and that the liliot 
had a leveisionaiy inteiest m the maplii istava 
lands, as well as m the mt( lands, which had been 
abandoned by then foimei occupants • Held, also, 
that the defendant was not piecluded by the 
terms of his lease from acquiring the lands in 
dispute on his own account The engagement to 
furnish accounts of the balance of the village 
revenue at the end of each year was simply an 
engagement to furnish the plaintiff with infor- 
mation which would be of use to him. and which 
indeed it would be necessary foi him to posse-s 
when he lesumed the management of the vil- 
lage on the deteiminsi^iion ot the lea«e. It im- 
poited nothing more than that ; and the whole 
transaction evidenced by the liabuliats was 
merely an assignment, in consideration of a fixed 
annual payment to be made by defendant to 
plaintiff, of the lights and liabilities of the latter 
to be exercised ami dischai ged for a certain peiiod 
by the foimer For that peiiod the defendant 
was the maklitadar or tenant of the plaintiff’s 
hkothlup ; and though a ceitain confidence was 
necessaiily lepo.'^ed in him in conneeijon wdth 
a tenancy of this natuie, and though he was 
bound jealously and sciupulonsly to piotect 
the plaintiff’s inteiest, so fai as they were 
in Mb keeping, yet he w^as not bound by the strict 
rule %vhich pi ohibibs a trustee fiom acquiimg for 
himself an e.state of his cestui que trust. XJuder 
clause 7 of the kabuhat of 1858 the defendant 
was at iibeity either to take up waste lands him- 
self or put in tenants ; if he put in tenants on 
leases, the special advantages of any leases were 
to expire with his own lease. But the actual 
occupation of land either by himself or by his 
tenants was not to be interfered wnth at the 
determination of his lease, so long as he or they 
continued to pay the assessment according to the 
practice of the village. The defendant could, 
therefore, without the intervention of the Collec- 
tor, have taken up the majp’lu idava lands in suit 
and become himself the tenant ; and he could 
have also acquired the suti lands from former 
sutidars, or taken them up if waste, without the 
intervention of tjie Survey Supeiintendent. The 
ciicumstance thac. w’hen acquiimg the lands he 
needlessly invoked the assistance of the Revenue 
authoiifcies, would nob invalidate Ms title if it 
could nob be impugned on other grounds : ^ Held, 
fiiithei, that the defendant was not guilty of 
fraud, as theie was no evidence to show that he 
had acted in a surreptitious or secieb manner in 
acquiring the lands in suit On the contrary, Ms 
action in applying to the Revenue authorities was a 
sign of hi 3 good faith rather than of any fraudu- 
lent intent. The plaintiff was, therefore, not 
entitled to oust the defendant fiom the lands in 
suit. Fak ISMAIL V . Mahomed Ismail 

II Ii.B.12Bom.595 

4. — Lease coutmnmq laords of mlieTita%ce not 
inahemble— Construction^Khoti Act {Bom. Act 
I of 1880) s 9.] The k/iots of the village of A 
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LAND ACQUISITION ACT (X OF 1870) 
s 39 — concluded. 


KHOTI TENURE — concluded, 

ia 1854 leased ceitain land to by a lease which 
declared that **you (i?) are to enjoy, you and ! 
your sons, grandsons, from generation to genei- ; 
ation.” The rent fixed by the lease was eleven j 
maunds and six and a half paihs of hliat per year i 
B having died, his -uidow in 1878 tiansfeired the 
lease to the plaintiff, who enteied iuto possession 
and offered to pay to the defendants, who were 
hhots of the village and the successors of the 
grantors of the lease in 1854, the annual lent fixed 1 
by the lease. The defendant refused to accept it, 
and contended that the plaintiff was liable to pay 
the lent paid by other occupying tenants in the 
village. The plaintiff theieupon sued to have it 
declared that he was entitled under the lease to 
hold the lands permanently at the rent theieby 
fixed * Held by the High Court, that he was en- 
titled to the denial ation. The lease tv as one to ! 
hold in perpetuity at the fixed rent, -but there | 
were no words making the lease inalienable. ; 
There was no evidence of any custom of the ' 
village, noi anything in the Khoti Act I (Bombay) 
of 1880, Tvhich could be construed as a declaration i 
of the existing cusuom of Ithoti villages when the ' 
Act was passed Vinayak Moreshvae v. Baba 
Shabudin. 

[I. L.R. 13 Bom 373 

LACHES. 

See Costs— Special Cases— Delay. 

[I. L. R. 11 All. 372 

LAND ACQUISITION ACT (X OF 1870) ss. 

15, 38. and 55. 

Btstrief Courts Powcj's of — Conqiensatnm, 
principle and meamre — LaiuU ncieied from a 
factory ] The Land Acquisition Act jnovides for 
two classes of reference zo the Judge, one to 
assess compensation under s. 15. and the other to 
apportion compensation under s 58 The power 
of the Distiict Con it is limited to the deteiimna- 
tion of these questions and questions of title in- 
cidental theieto. Theie is no power in the Judge 
or the High Court in appeal to decide on any such 
refeience a question arising undei s 55. Laud 
taken under the Act is taken? discharged of all 
easements, and the loss of easements must be 
taken into account in assessing compensation for 
injmious affection. Taylor i\ Collector op 
Furnea. 

Ll L R. Z4 Calc. 423 | 

, s 39. 

1. — Appoj’tioument of^Compenmtloii hetioeen ze- 
mindar and putnidar. Principle The apportion- , 

ment between zemindar and putnidar of the ! 
amount awaided as compensation for land taken 
by Government under the Land Acquisition Act 
will depend partly on the sum paid as bonus 
for the putni, and the relation that it beais to 
the probable value of the propeity and partly 
on the amount of rent payable to the zemindar, 
and also the actual pxoceeds from the cultivating 


tenants or under-tenants. Bu WAEI Lal Chow- 
dry L. BUP.NOMOYI DASI. 

[I L. R 14 Calc. 749 

, s. 39. 

2. — Appeal — AddUiimal Judge — Bisfriet Judge 
— Land Aequosition Aet {X of 1870),.? 

Proeednie Code {Act 1882), 647 ] An 

additional Judge appointed to hear cases under the 
Land Acquisition Act, 1870. is a District Judge 
within the meaning of s 39 of the Act. Under 
s. 647 of the Civil Piocedure Code an appeal from 
the decision of an additional Judge so appointed 
lies to the High Court In the matter op the 
J Application of Pobesh Nath Ghatteejee v. 
Secretary of State for India. 

[I. L. U 16 Calc 31 

, s 55. 

Part of property aegnired forpnldie gmrposes — 
Ownei desiring that the whole shall he acquired — 
Right oj owner not eonfned to small or con filed 
aieas — Conienience of owner not the test.'] The 
Local Government having appropriated for public 
purposes under the Land Acquisition Act (X of 
1870) some of the out-houses attached toadweihng- 
! house, and part of the compound in which they 
were sicuate, without taking the hou.se Tvith its 
j other out-houses or appuitenances, or the rest of 
the compound, the owner objected, under s 55 of 
j the Act, that the Government should take the 
I whole of such property or none Held, applying 
to p. 55 the interpretation placed by the Couita m 
1 England upon the corresponding s. 92 of the Land 
1 Clauses Consolidation Act (8 k 9 Vie c 18 j, than 
I the section Tvas applicable, and the objection muse 
be allowed. Groscemr v. The Hampstead June- 
tiouRaihray Company, 262. L J. N. S. Oh. 731 ; Ooh 
V. The West London and Crystal Palace Railway 
Compauif, 28 L. J. Ch. 767, and King v. The 
Wycomhe Railway Company, 29 L. J, Ch. 462, lefer- 
led to Held, also that the rule was not in Eng- 
land lesfeiicted to small or confined aieas, and 
I that the test was not whether the part appro- 
priated could be severed fiom the rest of the pro- 
peity without inconvenience to the owner. Khai- 
RATi Lal t Secretary op State for India. 

[I. L. R 11 All 378 

LAND REGISTRATION ACT (BENGAL 
ACT VII OF 1876), s 78, 

Suit for rent hy iinnqistered proprietor — 
Application for registration as propfrictorJ] Section 
78 of the Land Registi ation Act, 1876, precludes 
a person claiming as pioprietor from suing a 
tenant for rent until Ms name has been actually 
registeied as such under the Act. A mere appli- 
cation to be registered is not sufficient for the 
purpose. SURYA Kant Achabya Bahadur v, 
Hemant Kumari Devi. 

[I. L, R. 16 Calc. 706 

Dhoronidhur Sen v. Wajidunnissa Khatoon 
(1. L. R 16 Oalc, 708 note 
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LA.NDLORD AND TENANT 

(1) Ooustifcution of relation — 

(rt) Acknowledgment of tenancy by 
loceipt of lent, &;c. 

2 Liability for lent 

3. Natiuo of tenancy 

4. Alteiationof conditions of tenancy 

{a) Change of cultivation or natuie 

of laud - ... 624 

5. Transfer by tenant ... ... 526 

G. Piopeity in tiees planted on land ... 525 

7. Foifeitiiie — . ... . . 520 
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8. Abandonment or relinqinshinent of 

tenure . . . ... 627 

9 Suriender ... ... ... 527 

10. Ejectment — . ... . 528 
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{h) Notice to quit .. ... 520 

11. Compenfeatioii lor impiovements, &c . 
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Set CoNTu ACT— A lteration ov Oon- 
TR ACTS— Alteration by Court 
(Inequitable Contracts.) 

[L R. 16 I A 233 
[1. L. it 17 Cade. 291 

See Limitation Act 1877, s. 18. 

[I. L. R 12 Bom. 501 


Effect of Decree for Resumption in 
Creating’ or not Relationship of. 
See Limitation Act 1877, Art. 130. 

[I. L. R. 16 Calc. 449, 450 note 


(1) CONSTITUTION OF RELATION. 

{a) Acknowledgment op Tenancy by receipt 
OF Rent, kc, 

P. m'ilt Aei XII of 1883, 5.96— 
if.- IF. P. Land Bevemie Act XIX of 1873, ss, 72 
and 77 — Determimtiori of Rent ly Settlement- 
olh'een — Suit Jo^' ai'vcars of rent prior to order~\ 
In ATarch 1884, the lent payable by an occupancy- 
tenant was fixed by the Settlement-ofiicer undci 
s. 72 of Act XIX of 1873 (N -W. P Laud Revenue 
Act). In ISSo the landholder biought a suit to 
recover from the tenant arrears of lent at the 
rate so fixed for a peiiod antecedent to the Settlc- 
ment'Oiricer’s oulcr, as well as for the period 
subsequent thereto. The lower Appellate Comt 
dismiHSod the chum for rent prior to the 1st July 
188 L and decreed such as was duo subsequently 
to that date, but without inteiest Held that the 
Court could not decree any amount as arreais 
due until the rent payable had been fixed by 
piivate contract or by a competent Court ; that, 
under s 77 of the N.-W. P. Land Revenue Act, 
the rent fixed by the Settlement-officer was pay- 
able from the 1st July following the date of his 
ordei% but not before ; that foi the period piior to 
the 1st July 1884, no rent had been fixed ; that 
it could not be fixed in tho present suit, neither 
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LANDLORD AND T-El^AHI-eontimfed 
(1) CONSTITUTION OF RELATION— 

(fi) A cknowledgment op Tenancy by receipt 
OF Rent, kc.-~ concluded. 
the Court of Flist Instance nor the High Court 
having -jurisdiction to fix it , and that the claim 
for lent for the pcuod in question must theiefoic 
be dismissed. Muhidco Pramd v IMathura, I. L. R 
8 All. 189, distinguished ; PJni/ahra v. Jeohd 
Sinqh, I. L. R. G All. 52, refeiied to. Radha 
Prasad Singh r. Jugal Das 

[I.L, R. 9 A1L185 

(2) LIABILITY FOR RENT. 

2—Bcngal Act TIL of 1876, ,9. 78— Suit for 
rent ly nnvey isfered jiroprictor — Application for 
rcyist ration us proprietor ] S 78 of the Land 
Registration Act. 1B7G. piecliicles a person claim- 
ing as pioprietor from Miing a tenant foi lent 
until his name has been actually regihteied 
as such uudeitheAct. A moie application to he 
icgibteied is not sufficient for the pin pose. SuRVA 
Kant Aciiarya Bahadur v. Hem ant Kumari 
Devi. 

[I. L R. 16 Calc. 706 

Dhoronidhur Sen r. Wajidunni&sa Khatoon. 

[1 L. R. 16 Calc. 708 note 

(3) NATURE OF TENANCY. 

3 . — Long cuntinuance of a tenancy at a low and 
unvaried rent — Zemindar's right against tenant — 
Oriqin and special purpose of the tenancy — 
Cessation to use the land foi such purpose — Burden 
ofproi ing pcvnianent tenure-- Inference of tenancy- 
at-wilL or from year to year.] The evidence having 
shown the origin and particulai puipose of a ten- 
ancy, long continued at a low and unvaiied lent, 
liz.. fiom 1708 until 1873, when the tenant ceased 
to use the land for the puipose : Held, that it was 
not to be infened fiom that evidence that an 
agieement had been made between the parties 
that the tenant should hold a permanent tenuie ; 
and held, that, on such cessation, the tenant could 
only lesist a suit to eject him by pioving. or giving 
grounds for the iifeience of. an agieement with 
the ownei of the land that he should have some- 
thing moie of a lease than the ordinaiy tenancy- 
at-will, or fiom year to year ; also, that the facts 
lieie picsented did not lead to that inference. 
Secretary of State for India v Luchmeswar 
Singh 

fl. L R, 16 Calc. 223 
[L.E. 16 1. A. 6 

(4) ALTERATION OF CONDITIONS OF 
TENANCY. 

(a) Change of Cultivation or Nature 
OF Land. 

A.^Boifeiturc— Waste— Planting a mango tope 
on dry land.] In the absence of local custom, 
tenants are not entitled to conveit land under 
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LANDLORD AND TENANT— eojUinucd. 


LANDLORD AND TE'NA'NT—eonfi/iuecL 


(1) ALTERATION OF CONDITIONS OF 
TE':sA:!^GY—eonehuled. 


(f); PROPERTY TY TREES PLANTED ON 
LAND — 1 0 ‘if'Jifded, 


(«) Change op Cultivation ob Natube | 

OP Land — conclvd ^ d , i 

siiltivafcion into a man^o grove. Tenants from j 
year to year aie not at libeity to change the usual | 
course of liusbandiy without the consent of the ' 
landlord. Lakshman i\ Ramachandiia. | 

[I, L. R. 10 Mad. 351 | 

(j) TKAKSFER BY TEYAYT. i 

5 —Euluuirement of rentf fivtt foi ' — 
ahlr trtiNjT — J/fitatioii of names — I'enant who has ! 
tra n\j>n'rL{l liii< holding, Jiahihty of, for rent.'] | 
The mam object of a suit for enlianceinent is to l 
have the contract between the landioid and tenant j 
as regards the rate of lent re-adjusted. In a suit ; 
for enhancement it was found that the defendant i 
had, prior to institution, sold his holding, which 
by custom was tiansfeiable -uithout the consent 
of the landioid, to a thud paitj. There had 
been no mutation of name.S 5 payment of a 
nazar, or execution of fresh lease ; but the land- 
lord had received rent fiom the thud paity and ^ 
was fully awaie of the transfer. Hold, that the , 
connection of the defendant with the holding had ‘ 
come to an end, and the suit against him did not ; 
he. Abdul Aziz Khan r Ahmed Ali. j 

£I L. E. 14 Calc. 795 1 

! 

(0) PROPERTY IS TREES PLANTED ON j 
LAND. 

6 . — Ete^proprktary tenant — Trees — 8ale bi exe- j 
cut ton of decree-^ Sorth-Westeryi Provinces Pent j 
fl/ 1881, 7, 9.] Meldhj the Full 

Bench that an ex-propiietor, who under s 7 of 
Act Nil of 1S81 cN.-W. P. Rent Aetj gets occu- j 
pancy-norhts m his 6 v?'-land, obtams analogous 1 
rights iu the trees upon such d'U'-land. A pur- 
chaser of piopiietaxy lights in zemmdaii propeity | 
at a sale in execution of a deciee for money held } 
by himself applied in execution of the deciee for ! 
the attachment and sale of ceitam trees giowmg | 
on the judgment-debtor’s ex-proprietary holding. 
Held by the Full Bench, with lefeience to the 
provisions of ss. 7 and 9 of *Act XII of 1881 
(N -W. P. Rent Actb that the tiees weie not 
liable to attachment and sale in execution of the 
deciee. Per Stbaighi, J — When a proprietoi 
sells his lights, and becomes entitled under s 7 
of the Rent Act to the lights of an ex-propiie- 
taiy tenant, he holds ail lights in the land gad 
such tenant, which he formerly held in liis 
character as propiietor, and paying lenfc in his 
capacity as tenant. Where there aie tiees upon 
the .§ir-iand held by him at the time when he 
lost his proprietary rights, neither the puichasei 
of those rights nor he himself can cut down, or 
sell them tn mvttun to each other. Short of 
cutting the trees down, he has the same light to ‘ 
enjoy the trees as he originally had. Jugal i 
Deoki Nundan i 

[I. L. P.9 All 88 ' 


7 — Oeciqnmeij-tt'nani — Tret^, sale of— Such 
sale tnc'ilnl — Act XJI of 1887, ^ 0 ] The tiees 
upon an occupancy-iioldiiig, whether planted by 
the tenant hiunielf or not. belong and attach to 
such holding, and like it, aie not susceptible of 
transfer by the tenant. Imdad Khatun t\ 
Bhagibath, 

[I L. R. 10 AIL 169 

(7) FORFEITURE. 

( a ) Brb icH OF Conditions. 

8 — V'^e and Oeenpaitoti — Re-entry — Demand 

of reik — statute 'M, Jlen VIII, e 31 — IVaiver.] 
A coYcnaut m a lease reseived to the lessor, on 
default of payment of lent, a power of re-entry ; 
theie being no mention in such covenant of a 
siinilai power being aLo reserved to hi^ “heirs, 
.succe-sQis 01 ’ The le-sor sold his rights, 

in tbe piopcity leased to third per-mns, and such 
third poi'^ous endeavouie'i to re-enter under the 
covenant : IL id, that although re-entry was re* 
served only to the ie.?sor, 3 et his vendees could 
take advantage of the covenant , the operative 
pait of the Statute 32, Hen. YIII, 0 . 34, being 
wide enough to admit of this, notwithstanding 
the wording of the preamble : Held, further, 
that the forfeiture having been waived by subse- 
quent demands for rent, and theie being no 
legal demand for lent on the last day on which 
rent at a date subsequent to the waiver fell due, 
the vendees weie not entitled to make use of 
the right of re-entry, KrjSTO Nath Koondoo 
2 ? BilOWN. 

[I. L. R 14 Calc. 176 

9 — Planting Tree,^ — TT’lisff ’ — Planting a mango 
tojtt on deg la mid] In the absence of local custom 
tenants aie not entitled to convert land under 
cultivation into a mango grove. Tenants from 
year to year aie not at liberty to change the usual 
course of hupbandiy without the consent of the 
landioid. Lakshmana t\ Eamaghandba. 

£ 1 . L. R. 10 Mad. 851 

(7/) Denial op Title, 

10 — Ptglif jf Landlord to irtot on tenants 
denying hn title ] A tenant, lepudiatmg the title 
under winch he entered, becomes liable to imme- 
diate eviction at the option of the landlord. 
Vishnu CTiintaman r. Balaji bin Raghuji. 

[I. L. R 12 Bom. 362 


11. — Xoiiqmyment of rent — Btdttf Forfeit are 
agat nst — Co-duirt rs — Lease from one of seicrat eo- 
sharers— Dental if lessors title — Estoppel,] A 
person taking a lease fiom one of several eo shaiers 
cannot dispute his lessor s exclusive title to receive 
the rent 01 sue in ejectment. The plaintiff sued to 
eject the defendant, his tenant, for failuie to pay 
rent on the giound that such failure operated 
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LANDLORD AND TENANT— 

(7) FORFEITURE — coiiGliided, 

(b) Denial of Title— 

SIS a forfeituie under the terms of the lease. The 
defendant pleaded (1) that he had paid lent to 
plaintiff’s co-sharer, and (2) that the plaintiff alone 
could not &ue without joining his co-sharer The 
Subordinate Judge disallowed both these pleas 
and passed a decree declaring the plaintiff entitl- 
ed to eject the defendant, unless the latter paid 
up all arrears of rent up to date of decree, together 
with interest and costs of suit, within three 
months. This decree was reversed by the District 
Judije on appeal, who awaided possession of the 
land to the plaintiff, on the ground that the de- 
fendant having in his wiitten statement denied 
the plaintiff’s exclusive title, was not entitled to 
be relieved against the forfeiture clause in the 
lease . Bdd, reversing the decree of the lower 
Appellate Court, that the plaintiffs alleged cause 
of action being, not a disclaimer or denial of his 
title, but merely non-payment of rent, foifeiture 
for breach of such a covenant in the lease could 
be relieved against by a Court of Equity. Jam- 
SEDJI SORABOI tJ. LaKSHMIRAM Ra JARAM. 

fl. L R, 13 Bom. 323 

(8) ABANDONMENT OR RELINQUISHMENT 
OP TENURE. 

12. — Bombay Land ReTcnue Act F^/1879, 71 
— Tenant remain mg m ocGugyatwn after pas,si?ig a 
raginama — Effeot of the rajiyiama — Comtvnction — 
BractiGe'-^Ejectment suit by owner of inter e^se 
ternumf’l ihe first and second defendants weie 
sub-tenants of the third defendant, who had 
certain land which was part of the ^nani village 
of B. In 1883 the third defendant executed a 
rag inama in the following terms which he gave 
to the receiver who bad been appointed by the 
Court to manage the village Up to the present 
time my father and I have been cultivating the 
land, but the land belongs to the inamdar, I have 
no title over it, and the %namdar can give it for 
cultivation to any one he pleases.” Shortly after 
the date of this rag mama the mamdar gn,^e the 
land to the plaintiff, who now sued to obtain it 
from the defendants, vvho had lemained in posses- 
sion : Held, that the plaintiff was entitled to the 
land. The raginama opeiated as a leiiuquish- 
ment of the tenancy by defendant No. 3 undei 
s. 74 of Bombay Act Y of 1870 : Ileldr, also, that the 
plaintiff was entitled to sue in ejectment, although 
he had not been put in poss -^sion of the land. 
Bhutia Dhondxj V. Ambo. 

[I. L. R. 13 Bom. 294 

(9) SURRENDER. 

13. — Proof of reconveyance — Bece'^^of con- 
nderation—JRehnqiiishment of g}osses.<{ton.2 The 
molmraridar having granted a duv-mohin ari lease 
of part of his holding, which was afterwards 
supendered for good con sideiation, zlmaiiamas to 
this effect were executed, but not being registered 
were not receivable in evidence . Heldj that to 


LANDLORD AND TE,l<!A.m~-Gont%mied. 

(0) SURRENDER — eonohided, 

prove a formal deed of reconveyance was not 
necessary-— the receipt of the money and the re- 
linquishment of possession sufficiently showing 
what had become of the dar-mohirari inteiest. 
Imambandi Begum v. Kamleswari Pershad. 

[I. L, R. 14 Calc. 109 
[L. R 14 I. A. 160 

(10) EJECTMENT. 

(a) Generally, 

15. — Suit for arrears of rent’^-Bengal Bgit Act 
{Bengal Act Till of 1^G9), 22, 52.] A landlord 

who sues for an ears of rent, ioi the whole of one 
year, and a portion of the next, and also for eject- 
ment, IS not entitled to a decree for the latter. 
The right to ejectment under s. 22 of the Rent Act 
(Bengal Act VIII of 1869), accrues at the end 
of the year, and forfeiture or determination of 
the tenancy thereupon takes place, but if the 
landlord sues for subsequent arreais, he treats 
the defendant as his tenant, and the light ac- 
quired under that section must be taken to have 
been waived. Jogeshuei Ohowdheain v. 
Mahomed Ebbahim, 

[I.L.R. 14 0alo 33 

15. — Agreement by ocenpaney-tenant to relin^ 

qvislh Ills holding — Agi'eemeiit not enforceable-^ 
Siiit for sfecifo performance of agreement — 
Jmisdiction of Civil The defendant 

who was a tenant with a right of occupancy in 
the laud cultivated and held by him, executed a 
habuliat in respect of the said land in favour of 
the plaintiffs (his landlords), agreeing that on 
the expiry of the term fixed in the habnhat he 
should have no claim to retain possession of the 
cultivatory holding, but that he should give it 
up. Plaintiffs sued for ejectment of the defend- 
ant on the basis of the agreement, and obtained 
a decree from the lower Appellate Court. On 
second appeal by the defendant : Held that inas- 
much as the plaintiffs sought to enforce the 
covenant contained in the Itabuliat in such a 
manner as to extinguish the rights of occupancy 
found upon the facts of the case to have been 
acquired by the defendant in the land in suit, 
such suit must fail, as opposed to the policy of 
the law as shown in the provisions of s. 9 of the 
Rent Act (Act XII of 1881). Such a tenant may 
be ousted from his holding by enforcement of 
the remedies given in that behalf in s. 95 {d) and 
(f), but not in the manner sought by the plain- 
tiff in this action. Kauri Thakurai v. Gang a 
Nakain Lal. 

[I. L. R.:iO All. 615 

16. — Evidence Act 1 of 1872, s 116 — Estoppel — 
KumaM land — Unassessed waste reclaimed by 

plaint if -^Batta granted to defendantfl The 
plaintiff, who was the holder of a wary in Canara 
demised adjacent waste land to one who brought 
it into cultivation and remained in occupation 
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LANDLORD AND TENANT-^j^mfi/i^f^'^?. 

(10) EJECTMENT— 

{a) G-enbeally — co7icludtd. 

for two years, Tiie land was not assessed to 
revenue in the name of either of these persons. 
At the end of two years the tenant let into occu- 
pation a sub-tenant who subsequently assigned 
Ms right to the defendant, the holder of a neigh- 
homing ivarg. The defendant obtained Sbpatta 
for the land from the Eevenue authorities. In a 
suit by plaintiff to eject the defendant : Meld 
(1) that the defendant was not estopped from 
setting up a title adverse to the plaintiff and 
that his possession became adverse when the 
pafta was granted to him ; (2) that the plaintiff 
was not entitled to eject flhe defendant. Subbar- 
AYA V. KRISHKAPPA. 

[I. L R, 12 Mad. 422 

(5) Notice to Quit, 

17 . — Co>oi€n,e?%^ — Notice to quit hy one co-oicner — 
Notice to quit hefore expiry of tcinn of lease — Suit in 
ejectment by one co-oivner — Parties.'] XandP 
were co-owners of certain property in Bombay, and 
by a writing, dated January 1883, they granted a 
lease of the whole of the said property to the 
defendant for a term of three years fiom the 1st 
Match 1883, to the 28th February 1880, at a 
monthly rent of Rs 705. Subsequently to the 
granting of the said lease, iiz,. on the 1st Septem- 
ber 1883, P conveyed her equal and undivided 
moiety of the said property to the plaintiff. Ou 
the 30th January 1886. — ?.<?., a month before the 
expiration of the lease — the plaintiff gave the 
defendant notice to determine the tenancy, and 
required him to quit on the 1st March then next. 
The defendant refused, and the plaintiff brought 
this suit for possession and for occupation rent 
from the 1st Slarcli 1886. The defendant pleaded 
that the notice to quit being given by one of the 
ce-owners only, was invalid, and, fuither, that 
the plaintiff was not entitled to sue alone ; Meld 
that the notice was a valid notice, and that the 
suit was maintainable by the plaintiff alone. 
The second clause of the lease was as follows : — 

If you mean me to vacate at the completion of 
the terra, you must give one month's notice In 
accordance therewith I will vacate and give up 
possession to you Beld^ that the notice to quit 
was not invalid under the above clause of the 
lease, although given before, instead of after, 
the expiiy of the term. Ebrahim Pir Mahomed 
- r. CuRSETJi SoRABJi De Yitre. 

[I. L R. 11 Bom. 644 

18 — Denial of title — Suit for qmsessionhy pin'- 
chaser at sale in execution of decree] In a suit 
by the plaintiff, a purchaser at a sale in execu- 
tion of a decree who had obtained possession 
thiough the Court, and been subsequently ejected, 
to recover the lands he purchased, it appeared 
that R and G two of the defendants had mort- 
gaged the lands in 1867 to GR, the tbiid 
defendant, and in 1870 GR had obtained against 
his mortgagors R and G a deciee on his mort- 


LANDLORD AND TmimT^eonUnued, 

(10) EJECTMENT— 

{ b ) Notice to Quit— 

gage in execution of which * the^ lands were 
sold and purchased by the plaintiff in 1872. The 
plaintiff aPeged that after he got possession in 
1872 he had leased the property to R and G They 
denied the letting by the plaintiff, and alleged 
that they were tenants of GR. The plain - 
! tiff failed to prove that B and G were his 
tenants : Meld, that the plaintiff was entitled to 
recover : Meld, that as R and G claimed only to 
be tenants of GR, they could not retain pos- 
session of the land, merely because the plaintiff 
had failed to prove that he had let the land to 
them. They denied the plaintiff’s title, and were 
not, therefore, entitled to any notice to quit. 
AgARCHAND GUMAJhCHAND i\ Rakhma Hak- 
MAJST. 

[I. L. R. 12 Bom. 678 

19. — Notice (f ejectment — Determination of 
tenancy — Act XII of 1881, ss. 36, 39. {c) 40 — 
Suit for ejectment and mesne prodts — Payment by 
vcrong-doer m possession not to be deducted from 
such profits ] S ,39 (c) and s. 40 of the N.-W. P. 
Rent Act (XII of 1881) imply that if a land- 
holder has failed to give his tenant the written 
notice of ejectment required by s. 36, the tenancy 
is not to be treated in law as having ceased on 
determination of the term provided, but is to be 
treated as still subsisting Where upon the ex- 
piiy of the term of a lease, but without the 
written notice of ejectment required by s. 3G of 
the Act having been given by the lessor, posses- 
sion was taken and rents collected by persons 
claiming under a subsequent lease • Befd, that the 
tenancy of the first lessees did not cease upon the 
determination of the term of their lease , and that 
' the second lessees were wrong-doers in usurp- 
i ing possession and collecting lents and profits, 

\ and weie liable in a suit for damages by way of 
I mesne profits after deduction of a sum paid by 
them for Government revenue, but without de- 
duction of what they bad paid the lessor or of 
the expenses they had incurred m collecting the 
rents. Shitab Dei v Ajudhia Prasad. 

[I. L. R. 10 All. 13 

20 — Neceulfy of notice — Permanent tenancy 
pleaded] Suit to eject defendants fiom certain 
land held by them from the plaintiff under a 
clialgeni (yearly) demise of 1869. The defendants 
pleaded that they were Jiattugudi (permanent) 
tenants of the land in question ; they had set up 
their title as Jiattugudi tenants previous to the 
demise, but it did not appear that they 
bad le-asserted it up to date of suit Meld, that 
the issue whether the plaintiff had given a notice 
to quit, reasonable and in accordance with local 
usage, should be tried. Baba v. Tishianatli Joslii 
(I, L, R. 8 Bom. 228), considered. Subba r. 
Nagapba. 


[I. Si. R, 12 Mad. 353 
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LANDLORD AND TENANT- amchulrd. 

( 1 0) EJI^OTIM (h 

[h) Notkuoto Quit — coiudvdrth 

21 — Servh^e of notwe to (put luj ir(ju<i('rcd IHirr, 
SofiO(Oi(‘)f oJ\] WhexG a notice to quit ^\as sent 
by a iei(istoied letter, the posting- of which was 
pioved, and which was produced in Court in the 
cover in wdiich it was despatched, that cover con- 
taining- the notice with an endoiscment upon it 
pm polling to be by an officer of the post office 
stating the xefusal of the addiessee to receive the 
letter : Jleld^ that this was sufficient scivice of 
notice Looff Ah Bfoah v Pi^avee Moliun Jiao, 
16 W. R. 223, and Papdloii v. Bvonton^ o H. & N. 
518, leferred to Jogendro Ciiunder Giiosb 'v. 
Dwabka Nath Karmokar. 

LI. L. R,15 Oalc. 681 

'(11) COMPENSATION FOR IMPROVEMENTS, 
&C, ON LAND. 

22 . — Jluuhi law— Wells dufj wdh consent of 
tmuUord ] Where tenants f lom year to year, with 
pennission of the landloid, sank wells in the land 
demised : Held, that they weie nob entitled 
under Hindu law to any compensation therefor 
fiom the landloid after the debeinnnation of the 
tenancy. Venkatavaragappa v. 'J'htrumalat 

il L U. 10 Mad. 112 

23. — 3Iahthar hinam — Change ui cliaraeter of 
land — Passive ae(pueu*ence oj landlord — Estop- 
pvl— Com}7etiSiitU))ifor rmproiements hg tenant] 
Land was demised on luinam for wet cnltivabion 
Thedemisee changed thechaiaeter of the holding 
by making vaiious impiovcmenbs, -^ffiich weie held 
io be inconsistent with the purpose for which the 
land was demised. On a finding that the L nd- 
lord had stood by while the chaiactei of the hold- 
ing was being changed and had thereby caused a 
belief that the change had his appioval : Uehl, 
on second appeal, that the deinisee -was entitled to 
compensation for his improvements on redemption 
of the Imnani Panisden v. Pi/son (L. R 1 H. L 
129), followed. Kukhammed t\ Narayanan 
Muss ad. 

[I L. R. 12 Mad. 320 

See Ravi Varmati i\ Mathessen 

[I. L. R. 12 Mad. 323 note 

Where, however, compensation uas icfused foi 
some of theimpiovements, the landlord not having 
by his conduct acquiesced in their being made, but 
though compensation was not allowed, the tenant 
was allowed to remove them, 

LEASE. Col. 

1. Consti notion ... ... 632 

See Stamp Act, 1879, Sch. i, Art. 6, 

ti. L, R. 13 Bom 87 


LEASE— 

(1) CONSTRUCTION. 

1 — IMnhat. Constrartion of— Stipulations as 
to lent of new ehvr —ilawaladari tenure — Mea-^ 
suiwment and assessment of eluir land —Landlord 
and tenant— Peng al Aet VIII of 1809, ,s‘. 14 ] A 
Jiahnliat, executed by the tenant of land held in 
liawala tenuie, piovidedthat on an adjoining eluir 
becoming fit foi cultivation the whole land, old 
and new, held by the tenant should be measiiied, 
and, the old having been deducted fiom the total, 
rent should be paid for the excess land at a specified 
late up to five drones, and for any moie at the 
pi evailiiig peigunnah lates. It piovided also that 
eithei {(i) lent should be lealized accoidmg to law 
w’lth inteie&t theieon ; or that {!>) at the close of ^ 
the year, the owner should, by a notice served on 
the liawaladar, lequiie him to take a settlement 
of the excess land, and within fifteen days to file 
a liahihat ; oi f) the excess land might be set- 
tled with otheis. Such a cliur having been 
foimed, the zemindar moasuied without notice to, 
and III the absence of , liawala dav. He then 

seived a notice on the latter requning him to exe- 
cute a Jcahuliat within fifteen days for payment 
of a fixed lent upon the excess land as found by 
the measuiemont, oi to yield up possession. Dis- 
regaid of this led to a suit in which the zemindar 
claimed either Idun possession oi rent on measuie- 
ment by older of Conit . Lleld^ that neithei the 
hahnliai nor the teiinsof s 11 of Bengal Act 
VIII of 18o9 precluded a suit for assessment of 
the lent upon measurement . noi did the absence 
of authentic measuiement as piesciibed by the 
7(ahnlia>t have that effect, oi effect the measuie- 
ment by the amin ; but that, until both the mea- 
surement and the assessment of the rent had taken 
place (which might be cither in the mannei pie- 
sciibed or by judicial deteimination), thezemmdar 
could not put the Iiawaladar to his choice between 
(&) executing a hiluliat for the rent and (c) 
yielding up possession. Ramkumar Ghose 
Kalikumar Tagore, 

[I. L. R. 14 Calc. 99 
[L. R 13 I. A. 116 

2. — Construction ofpatta as to duration — Use 
of the iDord 'hnfhiu'ariW] A ghatwali estate 
having been sold fdi aiieais of levenne, the pur- 
chaser brought suits to set aside undei tenures, 
and lu so doing sued a tenant, v/ho alleged himself 
to be a ghatwal. The lattei compiomised the smt, 
receiving a mohurari pafta not containing any 
woids importing an heieditary interest . IleM, 
that the above cn cum stances weie no gioiind for 
declining to give effect to thepotia, as it stood, 
the word ^‘woJmrari ” notimpoiting inheritance. 
Parmeswar Pertab Singh r . Padmanand 
Singh 

[L L. R. 15 Calc, 342 

3 — Eight of otwupancy — Permanent cultivator — 
Faraeudu] The defendants’ ancestors or prede- 
cessors in title weie the cultivating tenants of the 
lands of acoitain temple fiom a date not later than 
1827, in which year they wore so doscubed in the 
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LEASE — condmleiL 

(I) COXSTRDOTIOX— 

pa f maid account^?. ? In lSr>0 they executed a 
mudiallid to the Collector Yv'ho then managed the 
temple, wheieby they agieel among other things 
to pay cei tain dues. They were dcsciibed in the 
miwliadm as In 18.17, the plamtiS's 

predecessors took over the management of tiie 
temple fiom. and executed a mndialht to, the 
Collector wheieby he ag2ee<1, amonsr other thing^s, 
not to eject the laijats as Jong as they paid kid 
111 ISS'2 the dues (which weie payable sepaiately). 
having fallen into aueai. the manager of the 
temple sued to eject the defendants TTe.W, that 
tlieie v;as nothing to show^ that the defendants i 
wmrc 31101 e than tenants f»om year to yeni. CJioC' 
luthittffi Pilhii V VufhvahiKjit Piuidara Sxn/iadtj 
G Mad. IGI, and Kndi na^ami v. Vanidaimja . 

I. L 11.5 ]\Iad Gi5. discussed and distinguished | 
THIAG^RAJA V. GIYANA SaMBANDUA PaND IRA I 
Saxi^adhi. ! 

[I. L. R 11 Mad 77 1 

4 — Madras Brut Bprorert/ Jcf, .v 4 — UrrcrfaiU' 
tij ta amomd of 7 c)d~\ An agieement in a 
patta to pay whatever rent the landlord may im- 
pose for any land not assessed, ivbich the tenant 
may take up is bad foi uiiceitamty. IlAM4SAiil ! 
V, ilAJAGOPALA. 

[I. L R. 11 Mad. iiOO 

5 — Lease eo/iraininf/ ivords of nilienfance not 
iiialinuihle^ Eliot i Art (Bom.) I of ISSO. s O.J 
The lihots of the village of A in 1854 leased \ 
ceitain land to B by a lease which declaied that ' 

you (JJ) aie to enjoy, you and youi sons, giand- . 
sons, fiom geneiation to gorieiation.” The rent '■ 
fixed by the lea'-e was eleven maunds and six and ' 
a-half pciih^ of hhut per year. B having died, 
his widow* in 1878 tiansfeired the lease to the 
plaintiff, who enteied into possession and offeied 
to pay to the defeudaiats. w*ho weie ^diot^ of the 
villuge and the succe&sois of the giantois of the j 
1 easeful 18.11. the annual rent fixed by the lease, j 
The defendant lefused to accept it and contend- j 
ed that the plaintiff was liable to pay the rent 
paid by other occupying tenants in the village. 
The plaintiff theieupon sued to have it declaied 
that he was entitled under tire lease to hold the 
lands poiiiiaiientlj" at the rent thereby fixed 
Ifrid, by the High Court, that he was entitled to j 
the dedal atiou. The lease w*as one to hold in ' 
peipetiiity at the fixed rent, but theie were no | 
woicls making the lease inalienable. Theie w’as | 
no evidenco of any custom of the village, nor any ' 
thing in the Khoti Act I (Bombay) of 1880, which 
could be construed as a declaiation of the exist- , 
mg custom of Idiot i villages when the Act was pass- j 
ed. ViNAYAK Mofeshvar r Baba Shabudi^t. 1 
[I. L. B. 13 Bom 373 1 


LEGACY 

, Lapse of 

SUCCBoblOX x\CT, S 00. 

[I L R 16 Calc. 540 


Jj-KQrAOY-^ronrhdffL 
, To Person appointed Executor. 

SuccEbsiox Act. s 128. 

IL L. R, 15 Calc. 83 

LEGAL PRAOTITIOMERS ACT (XYIII 
OF 1S79; 

iSccFLE\DER--pRiTiLEGEs OF Pleaders. 

[I L. R. 15 Calc. 6£8 

, SS, 4and 40 — Irrrqnlai dp in prored uvr m 

dis7Pis.s{ng (b mHldit>ai.'\ A cnaige of unpiofes- 
sional conduct biouarht against a pi actitionei .hold- 
ing aceitidcate und^i xHtXVill of 1879, having 
been fonnn to be e^tabli-hed by a Suboidmate 
Court, w'bich also cuii-ideied that he, in conse- 
quence. Cnoubl be dusmi-sed and the same having 
been lepoi ted, 111 con foimirv witn s 1 4 of that Act, 
to the piincipal Gouit m the pi evince, such 
uifcmi«sal wa-i oirleied, Ihld^ that the practi- 
tionei could not be di-mi^^ed or suspended 
under that section Without his having been al- 
lowed. uiKier s. 4d an fjpportnintj of defending 
himself befoie that Comt. It is within the 
duties of a Couit, infoimed of the misconduct 
of one of the piactitioneis before it to take steps 
to Iiuve 5 he niattei adjmhcated upon. Ix THE 
MATTER or SOUTHEKAL ErIsHXA RaO. 

[I. L. R 15 Calc. 152 
[L R. 14 I. A. 154 

, S. 32. — Oidsldcr prarthing as mnlddrar, 

It oi Utiljih rg to pv n os u m en t — M ti kh tru rs then' / n ue* 
tiO/is — Cii d Prored n re Code, s .87,'] Act XT II I of 
1870 is an amending as well as a con'^olidating 
Act, an'l one of the lespecis m which it amended 
the old law was the conieriing upon the High 
Conit power “ to make rules declaring what shall 
be deemed to be the functions, powers and duties 
of the inukhtuars piactismg in the Subouhnafce 
Com IS When a person other than a duly oeiti- 
ficated and enrolled mukhtear constantly, and 
as a means of livelihood peifoiins any of the 
functions oi powers wdiich the rule fiamed by the 
High Court in accordance with the provisions of 
the Legal Practitioneis’ Act says are the functions 
and pow*eis of a miikbteai. he piactises as a 
mukhtear, and i^ liable to a penalty under s. 52 
of the Act. The wouis ^‘any person’ in s. S2 
embrace uuie outsideis as well as duly qualified 
and enn 'lied miikhteais who have failed to take 
out then certificates, A", though not a cer- 
tificated mukhtear, was in the habit of appoint- 
ing and instructing }>learle 2 S in the Civil Oouits 
on account of ceitain peisons who paid him a le- 
: gular monthly salary for so doing. In a proceed- 
ing against him under the Legal Practitioners Act 
I Cr X made this statement '• I receive a letter 
from the mofussil fiom a person and act for him, 
he sending the vahalatnama with his letter, 1 
leceive monthly wmges fiom each of the persons 
w'bo employ me Each of the employeis I have 
mentioned belongs to a distinct family .and 1 ivg.s 
in a sepaiate \illage /A /('/.that C A was 
i liciLhcL a private SCI vant 1101 a lecugniecd agent 
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LEGAL PRAOTITIOl^ERS ACT (XVIII 
OP 1879), S. S2—conGhcded. 
of any of his employers within the meaning of 
g, 37 of the Civil Procedure Code, and was liable 
to a penalty undei s. 32 of the Legal Practitioners 
Act for having piactised as a mukhtear : Held. 
also that, having regaid to the Court in which 
<9 If practised, the words in s 32 “ to a fine not 
exceeding ten times the amount of the stamp 
required by this Act for a ceitificate authorising 
him so to practise in such Court,” were equiva- 
lent to the words to a fine not exceeding 
Rs. 250.” In THE MATTER OF THE PETITION OF 
Girhar Narain. Tussdduq Husain v. Girhar 
Rabain. 

[I.L R. 14 Calc 656 

, s. 40. 

See &. 14. 

[I. L. R 15 Calc. 152 
LEGISLATURE, POWER OP 


LETTERS OF ADMINISTRATION-™6*(i;i6>Z£7. 
him to accept or renonnce executorship. On H’s 
death, howevei, which took place before the ac- 
tual giant of administration was made to I), such 
a citation was necessary, under s. 16 of Act 
V of 1881, before the grant could be legally made. 
In default of such a citation the proceedings 
were defective in substance — a circumstance 
which constituted good cause for the levocation 
of the lettexs of administratiion under s. 60 of 
Act V of 1881. Hormusji Rayroji t. Bai 
Dhanbaiji. 

[I. L. R 12 Bom. 164 

LETTERS PATENT, HIGH COURT, el. 12 

See High Court, Jurisdiction of— - 
High Court, Bombay— Civil. 

[I. L. H. 13 Bom. 302 

See Jurisdiction— Causes op Juris- 
diction- Carrying on Business 
OR Working for Gain 


/S6’e High Court, Jurisdiction of — 
High Court, N -W P. 

LI. L. E. 11 All. 490 

LETTERS OP ADMINISTRATION. 

See Practice— Civil Cases— Letters 
OF Administration. 

[ 1 . L. R. 16 Calc 776 

- — Citation -- Defective citation — Deioeation of let- 
ter’s of administration — Act V of 1881, ss. 16 
and 50 ] *$, a Parsi, died, leaving a will, whereby 
he directed that after his death his estate should 
be managed by his widow J and aftei herdeathby 
his sister-in-law -H, and after Ws death by the 
appellant, his adopted son H If, On J's death 
the testator’s brother D applied for letteis of ad- 
ministration, and issued a citation to the appel- 
lant B If. JJ. entered a caveat Ro fuither pio- 
ceedings were taken, and the matter lemained 
pending. On AT’s death. B applied for a fresh 
citation to the appellant JS JV, but the District 
Judge held it to be uniiecessaiy, and declined to 
issue it. Letters of administration weie then 
granted to D. The appellant H N subsequently 
applied for probate of the testa toi’s will The 
respondents filed caveats, alleging that the will 
was void, on the ground of certain bequests con- 
tained in it. They further contended that as the 
appellant had been cited to appear when applica- 
tion was made by D for letters of administration, 
he could not now apply to have the letters of admin- 
istration cancelled’ Bcid, that the letteis of 
administration granted to B should be revoked 
and that piobate should be granted to the appel- 
lant. The only citation which had been issued to 
the appellant was in 1882, when D commenced 
his proceedings to obtain letters of administra- 
tion At that time AT, who was the execu- 
trix named in the will (the appellant JS If being 
only named as executor on her death), was still 
alive, and the citation did not, therefoie, call on 


[1. L. R. 14 Calc. 266 

[I. L. R. 12 Bom. 507 

See Cases under Jurisdiction -Causes 
OP Jurisdiction— Cause op Ac- 
tion. 

Sec Parsis. 

[1. L. R. 13 Bom 302 

See Practicp — Civil Cases — Leave to 
Sue or Defend 

Li L. R 13 Bom. 404 

See Statute, Construction op. 

[I L. R. 12 Bom 507 

, cl. 15. — Ajrpcal-^^ Judgment ” — Order 

granting renewof judgment-— Olvil Procedure Code, 
1882. s. 629 ] A second appeal was decided on the 
1st June 1888 m favour of the respondents by two 
Judges of the High Court. On the 24th July 1888, 
an application for leview was filed with the 
Registiar Vanins reasons prevented the two 
Judges from sitting together until the month of 
Maich 1889. On the 9th Maich, the matter came 
up before them, when a rule was issued, calling 
upon the lespondents to show cause why aieview 
should not be gi anted, and made leturnable on 
! bbe 28th Maich 1889. On that day one of the 
Judges had left India on fuilough, and the lule 
was taken up, heard and made absolute by tbe 
other of the two Judges sitting alone : JSeld, that 
the oidei was not a judgment within the mean- 
ing of cl 15 of the Letters Patent ; and that no 
appeal would lie therefrom, the order being final 
under s. 629 of the Code of Civil Procedure, 
Bombay -Persia Steam Navigation Comjrany v. The 
Zuart (I. L. It. 12 Bom. 171), and Achaya v, JRat- 
navelu (I, L 11. 9 Blad. 253), approved. Aubhoy 
Churn Mohunt v, Shamant Lochun Mohunt, 
tl. L. R. 16 Gale. 788 
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LETTERS PATENT, HIGH COURT, cl 26 

See Merchant Shipping Act, s. 267. 

fL L. K 16 Calc. 238 

LETTERS PATENT, HIG-H COURT, 

N. W..P cl. 2. 

See High Court, Constitution oe— 
High Court, N.-W. P. 

(1. L. U. 9 All. 625 

, els. 7 and 8. 

See Advocate, 

[I L. it 9 All. 617 

, cl 10. ' 

See Court Fees Act, 1870, Sch. i. Cl. 6 

[1, L. R. 11 All 176 

See Eeview— Ground for Heview, 

ft. L. R. 11 All. 176 

See Rules of High Court, N.-W. P. 

[I L. R. 9 All. 115 

1. — cl. 10 — Di f evened of oinnioii 'in JDii'ision 
Bench — “ Judgment'''] Where the Judges of a 
Division Bench hearing an appeal di&ied in 
opinion, one of them holding that the appeal should 
be dismissed as barred by limitation, and the othei 
that sufficient cause for an extension of time had 
been shown, and that the appeal should be deter- 
mined on the merits Held that the judgment” 
of the latter Judge came within the meaning of 
that term, as used in s, 10 of the Letters Patent, 
and that, as the result of the diffeienoe of opinion 
was that the appeal to the Division Bench stood 
dismissed, an appeal under s. 10 was not piemature. 
Husaini Beg am x\ Collector op Mozafpar- 
nagar. 

[1. L. B. 9 All 655 

2. — cl. 10 — Appeal from single Judge — ‘‘ Judg- 
ment'^ — Interlocutory order — Order refusing leave 
to appeal m forma paupci is — Civil Procedure 
Code, 5,?. 588, 591, 632.] TJn(j[er ss 588 and 591 
read ivith s 632 of the Civil Procedure Code, no 
appeal lies, under s 10 of the Letters Patent for 
the High Court for the North-Western Provinces 
from an older of a single Judge refusing an appli- 
cation for leave to appeal in forma pauperis, 
Acliaya v Batnavelu, I. L. R. 9 Mad 253, and In 
re Itagagopal, I L. R. 9 Mad. 447, followed, ATwr- 
%slh Chunder Chowdliry v. Kali Sunderi Dehi, 

I. L. R. 9 Calc. 482, distinguished. Banno Bibi v. 
Mehdi Husain. 

[I L.K.nAll.375 

, cl. 27. ^Practice — Difference of opimon 

on Division Bench regarding preliminary objection 
as to limitation — Civil Procedure Code, s 576.] 

S. 27 of the Letters Patent for the High Couit of 
the N -W. Provinces has been superseded m those 
eases only to which s. 575 of the Civil Procedure 


LETTERS PATENT, HIGH GOtJRT^ 
N.-W.P. cl. 27---comluded, 

Code properly and without straining language 
applies. There are many cases to which s 675 
even with the aid of s. 647, does not apply ; and 
to these s 27 of the Letters Patent is still appli- 
cable. One of the cases to which s. 676 of the 
Code does not apply is where a pre’iminarj objec- 
tion being taken to the heanng of a first appeal 
before the High Couit on the ground that the 
appeal is time-baned, the Judges of the Division 
Bench differ in opinion as to whether the appel- 
lant has shown sufficient cause, within the mean- 
ing of s 5 of the Limitation Act (XV of 1877), 
for not presenting the appeal within the prescrib- 
ed period. The decision of such a pieliminary 
objection is not a ** hearing ” of the appeal, but 
piecedes the heaiing, or determines that there is 
no appeal which the Court can hear or decide. 
Where such a preliminary objection is allowed, 
it cannot be said that the Couit which, by reason 
of the Limitation Act, has no jurisdiction to hear 
the appeal, should nevertheless “ affirm ” the 
decree of the Couit below In the case of such 
a preliminary objection and such a diffeience of 
opinion (the Bench being equally divided), the 
opinion of the senioi Judge should, under s. 27 of 
the Letbeis Patent, prevail. Appajl Bhivrav r. 
Shiva/ Khuhehand, I L. R. 3 Bom 204, and 
GridharijiMaharaj Tihait-v. Purushotum Gossami 
I. L R. io Calc. 814, distinguished. Husaini 
Begam V, Collector of Mozaffarnagar. 

[i. L. B. 11 All. 176 

LIBEL. 

See Privileged Communication. 

[I, L. R. 12 Mad. 374 

LIBERTY TO APPLY. 

See Decree— Alteration or Amend- 
ment of Decree. 

fl L. R. 15 Gale. 211 

See Specific Performance— General 
Cases. 

I L. R. 15 Oalo. 211 

LICENSE, BREACH OF CONDITION OP. 

See Contract Act, s. 23 —Illegal 
Contracts— Generally. 

{I. L. R 10 All. 577 

LICENSE TO QUARRY. 

See Contract— Construction of Con- 

TliACTS. 

[I. L 1. 13 Bom. 630 

LICENSE TO USE LAND OP ANOTHER, 
REVOCATION OF. 

See User Right of. 

[I L R 16 Calc. 640 
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LICENSEE. 

Sir Patent. 

ri. L. R. 16 Calc. 244 

LIEN. 

See Vendor and Purchaser— Lien 

1. — Ulorfffttge — Covenant that movtqagec he 
entitled to enter — Jthitri/^ Itu/ht of — Mortgage- 
deed in Engl form.'] B executed a morto^age- 
deed m the English form m favour of the L Bank, 
containing amongst other convenants one piovid- 
ing that, upon default, the mortgagee would he 
entitled te entei into possession of the moitgaged 
piopeities. B died, leaving a widow, a daughtei, 
and a si-ter S, his hens. According to Maho- 
medan law S was entitled to a six-annas shaie 
of the mortgaged properties. On the 9th of 
May 1872, attei the moitgage-money became 
due, the L Bank brought a suit, and on the 13th 
of July 1872, obtained a decree by consent The 
existence or light of S to share in the pioperties 
was not known to the Bank, and bhe was not made 
a paity to that suit The Bank, m execution 
of their decree, caused the moitgaged properties 
to be sold, and them'^elves purchased some of 
th^m. The sale-proceeds did not satisfy the entire 
claim On the 1st of Decembei 187.7, iS'sold her 
shaie of six annas in the piopeities to In a 
suit by agaiust tbe purchasei of two of the 
moitgaged piopeities at the afoiesaid sale it was 
held that the share of S in the estate oi B did not 
pass to the purchaseis, though the Bank purport- 
ed to have biought the \^hole sixteen annas in 
the properties to sale. B then biought this suit 
for the recoveiy of possession of the six-aunas 
share of the properties puichased at the sale by the 
Bank themseh es, and which w’^eie now m their 
possession . Held the shaie of S not having 
been sold, the lien imposed upon it by the moit- 
gage-deed lemained lutact and continued ia the 
hands of the Bank. Eeld, also, that, nndei the 
convenant in the mortgage* deed above referred to 
tbo Bank were entitled to lemain in possession 
as mortgagees until the pi ©portion of the debt 
which might legitimately be imposed upon the 
six annas share of the propeities in their hands 
was paid. Lutchmifut Singh Bahadur v. 
Land Mortgage Bank op India 

[I. L. R. 14 Calc 464 

2 « — Joint Stocli Compang — Seeretar'ies and 
treamrerd^ — Admnees and dishuraementi, to^ and 
on helialf of. the Company — Lwn on Company's 
projjerty-— 'Contract Act IX of 1872, .ss. 171, 
217.222 — Principal and Agent.] Mensm E L Sf 
Co. -weie the secietaiies and tiea«-niei.s of the 
B 8 J/ Company, which went into liquidation. 
Messrs EL b’* Co., claimed to be creditois of tbo 
company for Rs. 1,12,000 in lespect of advances 
made to and expen* es incurred and disburse- 
ments made on behalf of the company from time 
to time and in the comluct of its business. Rupees 
one lakh of this amount was m lespee.t of 
sums lent to the company and guaranteed by tbe 
claimants, The remainder consisted of money 


LIEN — concluded. 

expended in the woiking of the company’s busi- 
ness Messrs E L Co claimed to bo in pos- 
session generally of all the property of the com- 
pany, and to be entitled to a lien on such piopeity 
in io'=^pect of the above claim of Ils 1,12 000. 
Obbei cieditois disputed the possession and the 
light to the lien claimed Held, that, even 
assuming Messrs E L S: Co. to be in possession 
ot the piopeity ot tlie company as alleged, they 
had not the hen that they claimel A hen is 
eithei general or paiticulai The claimants had 
not a geueial hen, because they weie neithei 
“bankei.s, factois, whaifingeis, attorneys, or 
policy-brokeis,” to whom a general hen is limit- 
ed by s. 171 of the ^Contiact Act Nor had 
they any particular lieu not under s. 217 
of the Conti act Act, because that section was 
inapplicable, having to do only with a hen on 
a sum of money of the piincipal m the hands 
of the agent nor under s 221 of the Coutiact 
Act, because the sums advanced and expended 
weie nob, as required by that section, •• dis- 
buisements and services in respect of” the pio- 
peiby on which the hen was claimed, bub were 
loans made on behalf of the company generally 
and for the purposes of the whole concern. In 
RE Bombay Saw Mills Company ; Ewart 
Latham & Co.’s Claim. 

[I. L. R. 13 Bom, 314 

LiaHT AND AIR. 

8ce iNJUNcnoN — Sp.ecial Capes - Ob- 
STRUenoNTO Ricjiir.sop Property. 

fl L R. 16 Calc 2o2 
[I L. R. 13 Bom 252, 674 

See Cases under Prescripiton—Ease- 
MENTS— Light and Air. 

LIMITATION. 

See Bengal Tenancy Act, Sen. lii, 
Art. 3. 

[I. L. R. 15 Calc. 317 

LI L. R. 16 Gale 741 

See Deivk:i.n Agriculturists Relikp 
Aor, s. 39 

[I L. R 13 Bom 424 

Sec Estoppel -Estoppel by Deeds and 
OTHER Documents. 

[L L. R. 10 Mad. 272 

See Kap.nam. 

li L R. 10 Mad. 292 

See Majority Act, s 3. 

[i L R 13 Bom. 285 

See Mortgage — Redemption -—Mode 
OF Redemption and Liability 
TO Foreclosure. 

[I. L. R. 13 Bom. 567 
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LIMIT A.T10'N---rt)nrli/^I ed. 

See Oases under Onus Probandi — 
Limitaiion and Adverse Pos- 
session 

See Partition— Miscellaneous C\ses. 

[I. L. R 16 Oalo 117 

See Res Judicata— Adjudications 

[I L. R 10 Mad. 272 

See Res Judicata— -Competent Court 
—Revenue Courts 

[I. L R. 10 Mad, 347 

See Service op Summons 

[*I L. R. 13 Bom 500 

See Set-off— Cross Decrees. 

[I. L R 10 All 188 

LIMITATION ACT (XIV OF 1859), s. 1, 
oL 13. 

Sec Oases under Limitation Act, 1877, 
Art. 127. 

, s 1, cl. 16. 

See Limitation Act, 1877 Art. 120 j 
[I. L. R. 11 Mad. 207 ' 

LIMITATION Act (XV OF 1877 ) 

, s 3. 

See Art. 141— Adverse Possession. 

[I. L. R. 13 Bom 160 

, s. 4 — ''^Appeal pecj^eetecr’ — Cud Proce- 
dure Code Act {XIV of 18S2) s 541 — Peeeutum 
of decree ] The words “ appeal presented ” in the 
Limitation Act, 1877, mean an appeal presented in 
the manner i^iesciibed m s 541 ot the Code of Civil 
Proceduie The woids leliere there has been an 
appeal, ’ m ait 179, cl. 2, of sch. ii of the Limit- 
ation Act, 1877, mean wheie a memoiaadum of 
appeal has been pieseiited in Court. In execution 
of a decree against which an appeal lias been 
piesented but lejected on the ground tliat it was 
after time, limitation begins to^run fiom the date 
of the final decree oi order of tile Appellate Court. 
Akshoy Kumar Nundi c Ohundbr Mohun 
0HATHx\TI, 

[I L R. 16 Gala 250 

, s 5 

See Civil Procedure Code, 1882, s. 575. 

[r L. R. 11 Ail. 176 

See Letters Patent, High Court, 
N.-W. P., CL. 27. 

[I. L R 11 All 176 

See Small Cause Court Presidency 
Towns — Pr\ctioe and Proce- 
dure-Rehearing. 

[I. L R^ 12 Bom. 408 


LIMITATION AGT (XV OF 1877), s. 5. 

— continued, 

1 — s. 5. — Aladras Foi'e^f Act {Madras Act Y of 
1882), ss 14, 89 — Period of Limitation — Poicer to 
e?ceh se delayf\ Delay in piefeiimg an appeal under 
the Madias Foiest Act beyond the period pre- 
scribed by s 14 of that Act. may be excused under 
s 5 of the Limitation Act, 1877. Reference 
UNDER Madras Forest Act V of 1SS2 

[I. L. R. 10 Mad 210 

2 — 5. — Appeal — Ailmmwn after time — 

Siifjlelent cause ” — Povertij — Purdah nndnn ] 

On the 11th Februaiy 1884,' the High Couit dis- 
missed an application of the 22nd March I8S3, 
a purdahnashinlvi&^Aot leave to appeal 'in 
forma imapcriis from a decree, dated the 36th 
September 1882, the application, after giving 
ciedit for 80 dajs spent in obtaining the neces- 
paiy papeis, being out of time by 78 days On 
the 16th August 1884 an ordei was pas'-ed allow- 
ing an application which had been made for 
re\iew of the previous oidci to stand over, pend- 
ing the decision of a connected case On the 
24th A pill 1883. the connected case having then 
been decided, the application tor review was 
heard and dismissed Nothing moie was done 
by the appellant until the ISth June IS85, when, 
on her application, an order was passed by a 
?^mg-le Judge allowing her tinders 5 of the Limita- 
tion Act (X7of 1877) to file an appeal on full stamp 
papei, and .she theieiipon having boiiovved money 
on oneious conditions to defiay the necessary 
institution fees, presented hei appeal, which was 
admitted pi o vision ally by a single Judge Ilcdd 
by Tyrrell, J. (Mahmood.^J^ dis^eutini/), thsxt 
the appellant had made ouIk^ sufficient case for 
the exeicise of the CouiFs discretion under s 6 
of the Limitation Act. and that the Oouit should 
liroceed to the tiial of her appeal. I/eld by Mah- 
mood, j , that the ex-pavte order of the 8th 
June 18S.5 was one which the Civil Proceduie 
Code nowheie allo^ved and was ultra vires, and 
that the Bench be foie which the appeal came for 
healing was competent to deteimine whether the 
Older admitting the appeal should stand or be set 
aside. Dubeij SaJiai v. 6fa7ieshi Lai, I, L R. 3 All, 
35, refeiied to Held also by Mahmood, J. (Tyr- 
rell, J., dlsse7itnio) that the circumstances were 
such as to reqiuio the Oouib to set aside the older 
admitting the appeal and to dismiss the appeal as 
bailed by limitation, inasmuch as it was piesented 
moie than two years beyond time, and neibhei the 
facts that the main reason why it was piesented so 
late was that the appellant was awaiting the result 
of the connecteil case, and that the appellant was a 
pauper and ajjnrdah nashui lady, noi the oidens of 
the 16th August ISSl, and the 18th June 1883, 
con.stibuted sufficient cause” for an extension 
of the limitation 'peiiod within the meaning of 
s. 5 of the Limitation Act Mosh-ullah v Ahmed- 
ullah, I. L, R 13 Calc. 78 ; and Maniju Lai v. 
Kandhai Lnl,l> L. R. 8 All 475, lefeiied to. 
Husaini Begum r. Collector of Muzaffar- 

NAGAR. 


[I L. R. 9 All. 11 
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LIMITATION ACT (XV OF 1877), S. 6— 

continved 

JBeld on appeal nnder tlie letters Patent affiim- 
ing-tlie judgment of Mahmood, J , that the poverty 
of the appellant, and the fact that she was a 
purdah nasJnu lady, did not constitute * sufficient 
cause ” for an extension of the limitation period 
within the meaning of &. 5 of the Limitation Act, 
and that such extension ought not to be giaiited. 
Moshaullali v. Ahmedullalt, I. L R. 13 Calc. 78, 
and Collina v. VeRtvTj of Paddington, L R. 5 
Q. B. D. 368, refeired to. Husaini Begum v. 
Collector of Muzaffarnagar. 

[I. L. R. 9 All. 655 

3, — S. 5. — '• Suffio^ent for not piesenting 

appeal lOitlim time ^Admission of appeal — Bis- 
e ret ion of Com t J In a suit for e 3 ectmeut institut- 
ed in the Revenue Couit under s. 93 ih) of the 
K.-W P Rent Act (XII of 1881), the Couit gave 
Judgment decreeing the claim on the loth Sep- 
tember 1884. The value of the subject-matter 
exceeded Rs. 100 and an appeal consequently lay 
to the District v^udge ; but theie was nobbing 
upon the face/'^^be recoid to show that the deciee 
was appeahV" The peiiod of limitation for the 
appeal exp*^ ^^-on the 1 .6th October, and the defend- 
ant, bei^*^ under the impiession that the decree 
T^as not appealable, applied to the Bo.ud of 
Revenue on the 8th Jauuaiy ISS.Ifoi le vision of 
the fii.^t Coiiit’ri deciee The pioceedings before 
the Board lasted until the 24th Apiil when the 
defendant f 01 the fiist time was infonned th.at 
the value of the subject-matter being ovei 
Rs. 100, the decree was appealable, and that the 
application for levision had theiefoie been re- 
;ected. On the 23rd May the defendant filed an 
appeal to the Distiict Judge, who. under s. 6 of the 
Limitation Act, admitted the appeal, and, reveis- 
iiig the fiiht Couit’s decision, dismissed the claim : 
JE[eld,Qi\ appeal by the plaintiff, tnat undei the 
circumstances, the High Court ought not to mtei- 
fere with the discretion exeioised by the Distiict 
Judge in admitting the appeal under s. 5 of the 
Limitation Act after the period of limitation pi e- 
scribed therefor. Per Edge, C J — That under 
the oil cumstances above stated, he would not him- 
self have held that the defendant had shown 
** sufficient cause,” within the meaning of s 5, 
for the admission of the appeal ; but that the 
Court oughi not to inteifere with the discretion 
of the Judge when he had applied his mind to the 
subject-matter before him, unless he bad cleaily 
acted on insufficient giounds or improperly exer- 
cised his disci etion. Fatima Begum r, Hansi, 

£1. L. R. 9 All. 244 

4. — s 5 and s. 14 — Belay — Sufficient cause — 
Deduction of time spent in another litigation in 
respect of the same subject -matter — Mistake of lain.'] 
Mere ignoiance of the law cannot he recognized 
as a sufficient reason for delay under s 5 of 
the Limitation Act (XV of 1877). A obtained a 
decree against B as the heir and legal represen- 
tative of his deceased uncle C» The decree directed 
that the amount adjudged should bo recovered 


LIMITATION ACT (XV OF 1877), s. 6— 

continued, 

from (75 assets ill the hands of B. In execution 
of this deciee cei tarn jjroperty was attached. B 
claimed this pioperty as his own, and sought to 
lemove the attachment, bub the Couit passed an 
order confirming the attachment on the 20bh 
November 1880 In 1881 B filed a regular suit 
to set aside this older. The suit was dismissed 
in 1885, as haired by s. 244 of the Civil Fro- 
cedure Code (Act XIV of 1882) Thereupon B 
filed an appeal from the order in execution made 
on the 20cb November 1880. This appeal was 
rejected as time-ban^d, under art 152 of sch. li 
of the Limitation Act XV of 1877 : Held that} 
the time spent in the ^actual pioceedings in the 
suit to set aside the older in execution might be 
deducted in computing the delay that occuried 
before the appeal was filed. But the plaintiff 
was nob entitled to a deduction of the time that 
intervened between the date ot the order appealed 
against and the date of filing the suit. Sitaram 
Paraji V. Nimba valad Harishet. 

[I. L. R. 12 Bom 820 

5 — s5and s. 14. — Admission of appeal beyond 
time — “ Sufficient cause ” — Appeal filed in wrong 
Court — Bond fidejiroceedings ] Piesentabion of an 
appeal within the period ot limitation piesciibed 
bheiefor toa wiong Couit in ignoiance of the pro- 
vision of law, IS not a sufficient cause within the 
meaning of s. 5 of the Limitation Act for admit- 
ting the same appeal in the pioper Court after the 
peiiod of limitation prescribed therefor had ex- 
piied. To enable the Com b to admit an appeal after 
the peiiod of limifcabion presciibed theiefoi bad 
expiied, on the ground that the same bad m the 
first instance been pieferied withm the period 
of limitation provided therefor bub to a wrong 
Couit. the appellant must satisfy the Court that he 
made his appeal to the wiong Court bond fide, that 
IS undei an honest though mistaken belief, foimed 
with due care and attention, that be was appeal- 
ing to the light Court. Jag Lal Har Naraxn 
Sing. 

[I. L. R. 10 All. 624 

6.— s 5 and s 14 — Appeal preferred to ?vrong 
Court thiough mist^lie of lam—Bxolusionoftinie.] 

14 of the Limitation Act (XV of 1877) does not 
contemplate cases where questions of wantof juiis- 
diction arise from simple ignorance of the law the 
facts being fully apparent, but is limited to 
cases where from bona fide mistake of fact the 
suitor has been misled into litigating in a wrong 
Court. The phiase ‘ ‘ other cause of a like natme ” 
in the section is vague, and cannot be held to 
release a person from the obligation to know the 
law of the land The deciee in this suit was 
passed by the Subordinate Judge as the Couit 
of First Instance on the 31st March 1886. Against 
the decree the plaintiffs pi ef erred an appeal to 
the District Court on the 1st July 1886, and 
on the 11th December 1886, the Distiict Court 
returned the memorandum of appeal filed in that 
Court to the plaintiff upon the ground that the sub- 
ject-matter in dispute was above Rs. 5,000. The 



{ 5!-. ) DIGEST OF CASES. C ) 


LIMITATION ACT (XV OF 1877), s. 5— 

co}it iHurd. 

plaint]fi then ou th-' 2()l]i December ISSU piesenb- 
ed the meinoiaDdmn of appeal to blie Hj^h Court 
au<] lb Was admitted, .subject to the coiisideiabion 
by the Bench deteimiuiiiii* t)ie aiipe.il ot ctiiy 
question as to its anmissioility. aftet tlie period 
of limitation piesciibed Col nu'^entationor ap[)enls 
to tlie High Coiiit. Dpon the heai iug ot the 
appeal the leBpondent objocte I to the appeal being 
eiitei tamed, on the gumnd that it wms pie- 
setifced beyond the peiiod of liinitabiou /Add 
that no sufficient cause being shown toi the delay 
m the piesentation of tlie appeal, the appeal 
must be di.smissed. Balioant St/iq v (rUinatu Ham, 
I L H. o All 591, explained. Hamjiwax Mal 
t , Chanb Mal. 

[I. L R 10 All. 587 

7 — S 5 ^nd art. 156 — Appeal — lienew. Ex- 
chisurn of time tahoi up with — P/actire] The 
meie piesentation of an application lor leview 
where it is not shown that the giounds theie- 
foie aie leason able and propei is not a sufficient 
reason for admitting an appeal aftei the peiiod of 
limitation prescribed foi such appeal has passed. 
Ashanulla V Collector op Dacca. 

iL L. R. 15 Calc 242 

, S. 6 — Construction of — Period of 

limitations] The true construction of s 6 of the 
Limitation Act 1877, is that, save as to the period 
of limitation the other piovisions of the Act are 
applicable to cases governed by special and local 
laws of limitation. Seshama i. Sankara. 

Ll. li. R. 12 Mad. 1 

, s. 7. 

See Sale in Execution op Decree— Set- 
ting ASIDE Sale -Irregularity 
—General Cases. 

[I. L. K. 9 All. 411 

, s. 7 — Joint decreeJiolders^Minoi , Right 

of to execute whole decree when remedy of major 
joint (lecree-holder is harredS] In execution of a 
decree for possession of ceitain lands and for 
mesne profits, dated the 15th August 1878, posses- 
sion having been obtained in August 1880, two 
deciee-holders, one of whom was a minor, applied 
on the 4th Apiil 1882 fnr ascertainment of the 
amount of such mesne profits Upon that aoplica- 
tion the Amin was diiected to ascertain the amount 
due, bub after repeated leminders had been sent 
him, and no leporb being submitted, the execution 
case was stiuck off the file on the 9th October 1882 
The minor judgment-eiedibor having attained his 
majority on the 17th Apul 1885, an application was 
made by both deoiee-holdeis for execution of the 
deciee by ascertainment of the amount of mesne 
profits, and for the leoovery of the amount when so 
asceitained. The judgment-debbois pleaded limita- 
tion • Held that under s. 7 of the Limitation Act, 
the lemcdy of the minor decree-holder was nob bar- 
red, as the other decree-holdei could not give a valid 

W., D. 


j LIMITATION AGT {XV OF 1^77), s 7— 
j continued 

j (hsUuiioe wibhoub his concuuence {Ahamudeeii 
V GnJih C under Shamnnt I. L li. 1 Calc ooO, 
distinguished) and that undei s. 231 of the Code of 
Civil Piocediuie he wds entitled to execute the 
whole deciee, as though the lemely of the major 
deciee-holuei was baired his light was not ex- 
tinguished. Anando Kishore Dass Baksui 1 % 
Anando Kishore Bose. 

[1. L. R. 14 Oalc 50 

, s. 8. 

ASee Art 178. 

I [I L R, 14 Calc. 50 


1 . — s. 1 0 . — Auction-purchaser — Assignee of trus- 
tee] An auction purchaser aequiimg trust pro- 
pel ty for valuable consideration at a sa'e m execn- 
tion of a deciee is an assignee of the trustee within 
the meaning of that teim as used in s. Id of the 
Limitation Act (X7 of 1877). and consequently 
a suit against such a peison by a plaintiff claim- 
ing to be entitled as tiustee to possession of the 
tiust pioperty is govemed by the oidmaiy lules 
of limitation and not excluded theiefiom by the 
provisions of s 10. Chintamoni Maiiapatro r. 
Sarup Se 

il. L. R. 15 Gale. 703 

2. — s. 10 --Suit against dliarmaharta of temple 
to reeoier money misappropriated] Plaintiff, as 
dll arm ah art a ot a Hindu temple, alleging that the 
defendant, a foimei dharmaharta^ who had been 
lemoved from office had, when m office, misap- 
propiiated ceitam temple funds held by him, sued 
to lecover a ceitaiu sum alleged to have been 
misappiopiiabed Held that the defendant was 
a peison in whom the temple funds had become 
vested in tiust for a specific puipose within the 
meaning of iO of the Limitation Act, 1887, and 
that as the plaint disclosed a light to follow trust 
funds in his hands, the suit might be bleated as a 
suit for that purpose. Sethu r Subramanya. 

[1. L. R. 11 Mad 274 

3 — s. 10. — Trust — Position^ as regards the 
daughters, of sons managing estate of deceased 
Mahomedan.] A solclinama in 1847 to whicL were 
parties the sons, daughteis, and widow of a deceas- 
ed Mahomedau proprietor, tiansfeiied the shaies 
of two minor daughters in their fathers estate, 
having been executed by their mobhei, the widow, 
on theii behalf. In a suit in 1882 bo set aside the 
solehnavia at the instance of the two daughteis, 
the evidence showed that the sons managed the 
property after their fathei’s death, and at the 
time the soleJinama was executed Ileld^ on the 
question of limitation, that it was nob to be in- 
ferred that the sons, by reason of their having 


18 


, s. 10 

See Art. 141— Adverse Possession. 

[I. L. R 10 Mad 375 
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managed then late father’s estate, should be le- 
gardecl as tiustees, at tbe time of the execution 
of the ,wlehndtna. for the daughteia. andtheie- 
fore s. 10 of Act. XV of 1S77 was inapplicable 
So that as legal ds the propeity inclndetl in the 
solelinama asuifebiought m 1882 by the daughteis 
would be barred by time. Mahomed Abdul 
Kadir V Amtal Karim Banu. 

.1. L. R, 16 Calc. 161 
[L. R 15 L A 220 

1. — S. 12.— Cieil Pi'oeedure Podc, 1882, s. 599. — 
Period of Limitation for admuhion of an ap;peal to 
Pray Council.^ On a petition foi leave to appeal 
to the Piivy Council piesented on the 8th Apiil, it 
appeased that the peiiod of six months fiom the 
date of the deciee to be appealed against had 
expired on the 23id of March if the time occupied 
by the petitioner in getting a copy of the deciee 
^ US'* to be computed in that peuod Held, that 
the petition was haired by limitation. Per cur — 
It IS no ^ t all clear that the wo^d “oidmaidy” in 
s. 599 ^f tl Ccaeof Civil Fiocediire does not lefei 
to the c..e'. instance leferred to m the second 
para^ir Ai cl that section, viz., when the last day 
happeas to oe one on which the Coiut is closed. 
Lasslmanan V Feryasami. 

11, L. R. 10 Mad. 373 

g — Eos''tu$ion of day on which caiae of actum 
aroseSuit on hond.^ On the 29th November 
1886. this suit was filed on a bond, dated the 29th 
November 1881, payable in two jeais. The Sub- 
ordinate Judge dismissed it as time-barred, being 
of opinion that the cause of action bad accrued 
on the 28bh November 1883 Against this deci- 
sion the plaintiff applied to the High Couit under 
s. 623 of the Code of Civil Procedure (Act XIY of 
1882). Beld. leversing the decision of the Suhoi- 
dinate Judge, that the suit was not haired by 
time, the cause of action having accuied on the 
29th November 1 883-— that is, tbe day of the 
month corresponding with the day on which the 
bond was dared. Venkubai t. Lakshm in Ven- 
KOBA KHOT. 

[I. L R. 12 Bom. 617 

,S 13. — Absentee from India — Defendant eai'- 

Tying on husinces by agent ] The woids “ absent 
fioin Biitish India,” in a. 13 of the Limita- 
tion Act should be oonstiued broadly, and not 
limited in their application only to such persons as 
have been pie-, eut theie, or would oidinarily be 
present or may be expected to letuin. Semble — 
A defendant is within s. 33. notwithstanding his 
having caincd on a trade, or had a shop, or a 
house of busine.«^R under an agent in British India. 
Marfingtonif. Gonesli Pay, I. L. B. 1 0 Calc. 440, 
commented upon. Atxjl Kristo Bose r. Lyon 
k Co, 

[I L, R, 14 Calc. 457 
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See S, 5. 

IL L. R. 10 All. 624, 587 

[I. L. R. 12 Bom. 320 

l.—S 14 — D edit chon of tvne spent in another 
htigation vi respect of the same subject-matter — 
Mistalie of lam'\ A obtained a deciee against 
3 as the heir and legal lepiesentative of his de- 
ceased uncle 0. The deci-ee diiecfced that the 
amount adjudged should be recovered fiom Os 
as.se ts in the hands of In execution of this 
decree certain property was attaciied 3 claimed 
chis piopeity as his own, and sought to remove 
the attachment, bub the Couit pa=<&ed au Older 
confiimmg the attachment on the 20th November 
1880. In ISSl 3 filed a legular suit to set aside 
this oidei. The suit was dismissed m 1885, as 
b.aired by .s. 244 of the Ciul Pioceduie Code (Act 
XIV of 1SS2) Theienpon 3 filed an appeal fiom 
the oidei in execution made on the 20th Novem- 
ber 3880 This appeal was reiected as timc-baired 
under aii 152 of sch. II of Limitation Act XV of 
1877: Held, that the time spent in the actual 
proceedings in the suit to .set aside the order in 
execution might be deducted in computing the 
delay that occuiied hefoie the appeal was filed. 
But the plaintiff was nob entitled to a deduction 
of the time that intervened between the date of 
the Older appealed against and the date of filing 
the suit. SiPARAM Paraji V. Nimba valad 
Hatiishet 

[I. L. R. 12 Bom. 820 

2 — s. 14 — Hxcluston of time taken vj 7 in prose- 
cvting foimer sm-f- eientually withdrawn— Ciml 
Procedure Code, 1882, s, 374 ] On the sale of cer- 
tain tliihars in execution ot deciees against his 
father, the plaintiff inter vened. and obstiucted 
the auction-purchasers in obtaining possession 
His obstiuction was, however, removed by an 
ordei of the Court, dated 23rd October 1873 In 
a suit which was filed m 1883, for paitition of the 
ancestral property and possession of his share: 
Held, that the suit not having been biouo-ht 
within one year |aom the date of that order ^ as 
leqmied by the law then iu force, the claim was 
cleaily time-baired The plaintiff was not enti- 
tled to a deduction of the time taken up in pro- 
secuting a foimer suit, which was filed in 1872 
and disposed of iu 1883 , as that suit did not fail 
for want of juiisdiction or any defect of a like 
nature such as is contemplated by s. 14 of the 
Limitation Act XV of 1877, bub was withdrawn 
by the plaintiff himself foi want of parties, with 
liberty to biing a fiesh suit S. 374 of the Code 
of Civil Procedure (Act XXV of 1882), therefore, 
applied to the present case. Krishnaji Laksh- 
MAH V, VlTHAL EAVJI BbNGE. 

[I. L. R. 12 Bom. 625 

3.— s lA,— ^Appeal preferred to wrong Court 
through mistake of law—Mxoluswn of Ume,J 
S. 14 of the Limitation Act (XV of 1877) does not 
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contemplate cases 7/lieieqaeslions of want of juiis- j 
diction arise fiom simple ignorance of tlie law, j 
the facts being fully appaient bub is limited to 
cases where from houdjide mistake of fact the 
suitor has been misled into litigating m a wrong 
Court The phiase ‘ othei cause of a hkenaluie” 
in the section is vague, and cannot be held to re- 
lease a person fiom the obligation to know the law 
of the land. Balmant Singh v GiiiLani Mam 
I L E 4 All 591, explained. Ramjiwan Mal v 
Chand Mal 

[I.L R. 10 All 587 

4 — s 14 — Presentati 07 i%)f jylaint in wrong Court 
— Madras Boundarg Act, s, 25] In 1883 a plaint, 
by way of appeal fiom a decision purporting to be 
passed under s.25 of the Boundaiy Act, was pre- 
sented to the Court of a DistricbMuusif and return- 
ed on the ground that the subject-mattei ot the suit 
was beyond the juiisdiobion of the said Court. 
The plaint was then filed in the Distiict Oouib 
more than two months aftei the date when the 
decision of the Boundaiy Sebtlemonb Ofiicei was 
communicated bo the parties Held, that s. 14 of 
the Limitation Act, 1877, applied, and that the 
suit was not baried by limitation. Seshama i\ 
Sankara. 

[1 L R 12 Mad. 1 

5. — S. 14. — Ej^clusion of time during which 

f aimer suit was pending --Suit to het aside order — 
Limitation Act, lS77,«r^. 11. J Under a decree ob- 
tained against the karnavan and anandrasan of 
a Malabai tarioad a suit was brought on 8th Augusc 
1884, to declare that a sale in execution was not 
binding on the tarwad The pie-^eut plaintiffs 
being meinbeis of the tarwad intei veued in execu- 
tion of the deciee but their c’aim was dismissed 
on 5th September 1882 On the 27th September 
1882, they filed a suit in the Couib of the Distuct 
MiiUbif. praying foi the lelief now sought. The 
Ditobiicb Munsif dismissed the suit on the ground 
that he had no jiiiisdiciion. On appeal the 
District Judge made an oider directing him to 
dispose of it, which he accoulu^gly did, and he 
passed a deciee against which arf appeal was pend- 
ing on nth August 1883.' But on the iast-men- 
tioned date the Iligh Court set a^side the older of 
the District Judge, and directe<'i him to asceilam 
the mais-iet valuc'of the laud and make a fiesh 
Older, and the enquiiy, diM*eced by the High 
Couib. did nob teimmate until 30 th October 184,1, 
when aiiobhei Older was made by the Distiiot 
Judge by which the oiiginal decision uf the 
Disbiict Munsif was coiifii med that undei 

s 14, exp1n 1, of the L'raibation Act the puor 
suit termiuabei only on the BOth October 1883, 
and that the present suit was nob baued, under 
sch. II, art. 11. Sankakan i\ Pautathi. 

X. L. B. 12 Mad 434 

6. — S 14 — Proceedings hand fide prouwuted in a 
Court without jurisdiction — Bent Meeovci g Act 
(Madras Act YlTl oj 1805). -5* I8-J A landloid not 
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having teudeied a legal patta to his tenant made 
a demand on him as foi lent, and on his refusal 
to pay attached hi^ holding. The tenant, to re- 
lease the attachment, paid the sum demanded 
undei piotesb on 2 3i(i September 1885. On 2ind 
Maich 188G, the tenant filed a suit on the Small 
Cause side of the Disci ict Munsif’s Court to re- 
cover the amount so paid that suit was dis- 
missed for want of jurisdiction on 2iid September 
18SG. On the last-mentioned date the tenant 
filed the pie.sent suit on the same cause of action’ 
Held, the suit v/as not bailed by limitation un- 
det the six-months’ rule in s 78 of the Bent 
Becoveiy Act by leascn of the piovisions of s. 14 
of the Limitation Act, 1877 Kullayappa n, 
LaKSH-WIPATHI. 

[I. L. R. 12 Mad. 467 

,s 15 —Peiiod of time injunction was in 

force ] A merabei of a fiim sued for a paitneiship 
debt and obtained a deciee ; he died before execu- 
tion. In a suit brought by his widow an injunc- 
t on was is'-ued icsbraming his partner from 
j reali-^ing the paibnersbip assets Subsequently, a 
j leceivei was appointed tor the paitneiship assets, 

1 and he applied foi execution of the above decree . 
j Held, that the tunc duiiiig which the injunction 
i was in foice was nob to be excluded in computing 
I the period of limibaticn, Bajabathnam 'o, 

, Shbvalayamiial 

: ri L. R. 11 Mad. 103 

1 — s 18. — Landlord and Tenant — Sale hy land- 
lord of land held bg tenant-— T rand in s'lrh sale-^ 
S'lat bg pwichasor against tenant — Plea by tenaiit 
impeaching sale bg Ins landlord ] The defendant 
was tenant of the lands in disoutc un ler a lease 
dated 22nd June 1875. In 1873 his landlord 
sold the lands bo the plaintiffs by regiateied deed, 
bat in 1879 complaiiiea to the l^IamlabJar that he 
had been cheat^^d by the pi'miiiffs 'who, he al- 
leged, had uob paid the pui chase-money. This 
jiilegatioii the piaintiff.s deiiied. In September 
1881. tie defendant bioiight a suit against the 
plaintiffs, 111 which liepiayedfor a declaration 
that the sale of t-’c^laiid to the plaintiffs waa 
fi.auduleut, and that no considciatiou had been 
paid. This suit, how<^n’ei. was withdrawn by the 
del end a lib on the idlli Novomb-ir 1883, w.th 
leave to bung a ficsh suit, hut no fi i-m salt was 
3>ionght by lum wuhin tiii.-e ^eals fium Xi.". om- 
bt Itbl, noi was any ^.ist biou,'ht by the pi.'in- 
tiM ’ vendoito to {'fat liMde their .-aic to (he nhdn- 
biffs. In 18o3 I he pbantiAo b. ought tnis suit 
against the deiondanb to i<^co*'oi* ils. (10 as 
, aiioais of lenc fot foul yeais loi holau. , de- 
I .'Ciibed m thoii }> alno They d (Ljg the 

I lands m quostiou nad bCvUi sol*! to uitm uii the 
, lyth Srptcnibsi It 78, ciin tin t il o lat.us men- 
j tioued in thou* pboiit h.» I beau <iii tbc' 

I 22nd June 3875 to tiic deiViiu iut ibcir ^the' 
p.fdntiffh ) vendois, and tbao in tlu.c leaee tne" 
j defendant had eoiitiaebed. top ^y ho 210 ri.uuaily 
' Tlie defendant in bis deicnce again uased bh© 
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question whether the sale to the plaintiffs w.as 
not fraudulent and without coiihideration Uchl 
that the light of the defendant to plead aia a 
defence to this suit, that the plaintiff'^ pin chase 
of the 12th September was fiaudiilent and vonl, 
was haired. As a tenant he had no independent 
right to impeach the sale by his own lainiioids 
He could only do so with their consent, assum- 
ing it to be still open to them to impeach it But 
their complaint to tlie Mamlatdui m 1870 showed 
that they were then acquainted with the facts 
which entit’ed them to set aside the sale, and 
by the end of 1882. at the latest, then right to 
file a .''Uit for that paipo.se was therefore bailed. 
Their light to impeach the sale by suit beiiiir 
thus bailed, their tenant (the defendant) could 
not he allowed to impeach it as a defence to an 
action by the plaintiffs. Jugaldas v. Amba- 
SllA^^KAE. 

(I. L, It 12 Bom 601 

2.— S. 18 and art. W6.— Civil Procedure Code 
(Act XIV of 1882). s? 81 1, iii execution 

— Appliccbtionto ut aside — Fraud ] An application 
undei s 31 1 of the Civil Pioce.luie Code to set aside 
a sale cannot be made aftei theexpiiyof thiity 
days from the date of such sale and after such sale 
has been confirmed, even though it be alleged 
that the sale was fiaudulently kept from the 
knowledge of the applicant until after such con- 
firmation. Semhie, that if, before such sale liad 
been confirmed, an app ication bad been made, 
although after thirty days fiom the date of the 
sale, the Com t would possibly have been justified 
in granting the application, and extending the 
period of limitation if sufficient cause uiidei 
s. 18 of the Limitation Act weie made out 
Gobtnd Ohundra Majumdar V . Uma Charan 
Sen. 

[1. L. R. 14 Calc. 679 

1. — s. 19.—‘Ao?inowledffment of debts — Achioiv- 
lodgment of liability — Suit for jyosses.^ion'] 
Acknowledgment of liability, in older to be 
within the meaning of s. 19 of the Limitation Act. 
must be an acknowledgment of liability to the 
person who is seeking to recover possession, oi 
same person through whom he claims. Mylapore 
lYASAWMY VYAPOORY MoODLIAR V, YeO KAY. 

[I L. R. 14 Calc. 801 
[L R. 14 I. A. 168 

2. — S. 19 ^Commission agent.'] A acted as com- 
mission agent for and 0, A furnished a debit 
and credit account m February 1878 The account 
was disputed, and the matter was refoiied to 
arbitration for w-dch purpose in Mai ch 1880 a 
‘‘memorandum of items to be settled’’ was drawn 
up and signed by B and C\ in which they denied 
that any balance would be found due to AL, but 
acknowledged that accounts must be taken and 
that they would he liable if any balance were 
found due to A. In June 1880, B signed and sup- 
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plied to the aibitrator an account on behalf of 
himself and C The aibitiatoi made an awaid 
which was set aside A filed a suifcagainsfc B and 
C in September 1882, foi a balmce due to him : 
Held, that JB and 6^bad made an acknowdedgmeut 
ot their debt to At and that the suit was nobbar- 
led by limitation. Sitayya v Bangaueddi. 

[I, L. R 10 Mad. 259 

5 — s 19 — Aclnowlfdgmrnt with in ‘'the new 
period." ^ In a suit biought on the 20th July 
18SG, by the plaintiff to recuvei the puce of goods 
sold on the 1 ‘2th March 1881 to the defendant, 
the plfuntiff filed two Itliatas undei the defendant’s 
signature, acknowledging the debt, and beaiing 
dates the 6th March 18b2, and the 29th October 
1884. The Suboidinate Judge being of opinion 
that the suit was bailed, referred tte case to the 
High Couib . Held, that the suit was nob baried ; 
the second acknowledgment having been made 
wnthm “the new peiiod ’ aiising fioin the first 
acknowledgment, was made within a peiiod pie- 
sciibed for the suit, and w\as, therefore, itself the 
staitiug point of a new peiiod. Atm A ram r. Go- 

VIND. 

[I. L. R 11 Bom. 282 

4 - S 19 . — Achnoidedgment after period of hnii- 
tation ha.’i expired — Prom ne to pay — Conditional 
jjromiw to pay barred aebt— Contract Ait IX of 
i87‘2. s 2.5] Wheie the defendant, atlei his 
debt had become baited by limitation, wiote as 
follows to his cieditoi in leply to a demand fot pay- 
ment* — “I beai the mattei in mind, and will do 
my utmost to iei>ay this money as soon as I pos- 
sibly can Ileldt that this piomise by the defen- 
dant was only a conditional piomise \iz . to pay 
when he "was able; and tlie plaintiff having failed 
to piove the defendant's ability to pay, the promise 
did nob operate, and the plaintiff could not le- 
cover. Watson i\ Yates. 

[I. L. R 11 Bom. 580 

5.— s. 19. — Oral nidonce of achnowledgment — 
Acinowledgmentshiade before the coming into force 
a/ Act XV of 1877 ] Under s *19 of the 
Limitation Act XY of 1877, oial evidence of the 
coutentsof an acknowledgmentcannot be received, 
noi IS there any saving of acknowledgments re- 
ceived or given back befoie the Act came into 
opeiation. ZiULNlsSA Ladli Begam v. Motidev 
Ratandev. 

[I L. R. 12 Bom. 268 

6 — s. 19 — Expln * 1 — Acknowledgment in 
ivritnig.] In a suit upon a bond brought against 
the delendaut as a piincipal debtor, an acknow- 
ledgment of liability as a suiety only is sufficient 
to save limitation, with lefeience to s. 19, expln. 
1, of the Limitation Act (XV of 1877). Uncov- 
BNANTED SERVICE BANK V. GRANT. 

[I. L. R. 10 All. 93 
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1 — s 20 — Payment of interest — Preiicribecl 
2 )er I od— Extension of period'] The wolds ‘‘pie- 
sciibed period,” used in s 20 ot the Limitation Act, 
1 877, mean the peiiod pi escribed by the Act. The 
contention that only one extension of the peiiod 
of limitation is given by payment of inteiest is 
unfounded Venkatakatnam v K^mayya. 

[1. L. H 11 Mad 218 


LIMITATION ACT (XV OF 1877), s 22— 

cont timed. 

Upon the objection of the defendant it was found 
that a necessaiy party defendant had been omitted 
and such party was afteiwaids added as a defend- 
ant at a time when the suit as against him was 
baried . Held that the whole suit was rightly dis- 
missed. Eamdoyal i\ Jukmenjoy Coondoo. 

[I L. 14 Gale. 791 


2. — s 20— Payment of interest — Entry on ac- 
count of interest in debtors' hoolts in presence of 
phiintif] The plaintiffs, who were membeis 
of the Dcilvadi community, sued m 1883 to recover 
from the defendants the ,gum of Rs 2 611-3-«ias 
found credited to theii account in 1880 by the de- 
fendants’ fathei, with w’hom the community had 
lodged a sum of Rs 2,320 lu 1874 'Ihey alleged 
that the sum was lodged on the condition that it 
was to be letuined with inteiest on demand. It 
appealed that small sums w'eie paid by K to 
the plaintiffs from time to time and entiies of 
inteiest weie made in the defendant’s books as 
being ciedited to the plaintiff. The defendants 
contended that the suit was barred Foi the plain- 
tiffs it was contended that the entiy of interest in 
the defendant’s book was made in the plaintiffs’ 
presence and amounted to a payment ot interest 
within tlie meaning- of s 20 ot the limitation 
Act (XV of 1877) llehf that such an enciy did 
not amount to payment of inteiest within the 
meaning of the section so as to save limitation. 
Nothing took place which could be legaided as 
equivalent to payment of inteiest. Ichha Dhanji 
V. Nath A. 

fl. L R 13 Bom 338 

, S 21, — Achnowledyement signed hy one of 

seceral pui’tners,] The woid ‘•only” ins 21 of 
the Limitation Act (XV of 1877) is not to be 
tieated as a surplusage It means that the mere 
wiitmg or signing of an acknowlei gment by one 
partner does not necessarily of itself bind bis co- 
paitner, unless it can be shown that he had other- 
wise power to bind that paitnei foi the puipose 
of making such acknowledgment, and in effect 
pnipoi ted so to bind him. (Jai^u Bibi r Pauso- 
tam 

[I. L. R 10 All 418 

1 — s 22 -^Paities — Cii'il Procedure Code.s<t 27 
and?>'2 — Institution of suits — Change if parti e<i ] 
The change of paities as plaintiffs, in confoim.ty 
with the piovisionsof s 27 of the Civil Procedure 
Code, does not give use to such a question of limi- 
tation as aiises upon the addition of a new person 
as a defendant under s 32. Subodini Debi r. 
CuMAR GanodiI Kant Roy Bahadur. 

[I. L. R. 14 Gale 400 

2. — S 22. — Suit for yartnei shiji accounts — Joint 
contract — Eecessary parties. Omission of — Addition 
of new defendant — Time of yoinder, hoic material.] 
A suit was brought for paitneiship accounts. 


3.— S 22 — Parties defendants substituted as 
plaintiffs after suit 'by them is barred — Suit to 
set aside sale — Cnil Procedure Codecs 32] A 
mitta held by tenants m common was sold for 
ai rears of le venue at a time when the owners of 
a moiety theieof were minois In a suit brought 
by the mother of these minois on their behalf 
against the Collector to set aside the sale, the 
plaintiffs impleaded also the otbei pi evious owners, 
of whom one was the puichaser at the sale Two 
others in theii written statement, pleaded that 
the pin chase had been made in fiaud of their 
right*?, and claimed to be still entitled to their 
shares in the mitta on the giound that the pur- 
chasei must be held to have puichased for their 
benefit (Indian Ti lists Act, II of 1882. s. 90). They 
further claimed that should the sale be set aside so 
far as the plaintiffs’ iuteiests were concerned, the 
sale of theii inteiests also should be held to be 
nul and void. Beloie the suit came on for bear- 
ing the District Judge suo motu oideiedtbat these 
two defendants should be made plaintiffs in the 
suit nndei s 32 ot the Co<le of Civil Pioceduie, 
At the date when this ordei was made, the claim 
of these defendants, bad they sued to set aside the 
sale m then own inteiest, was haired by limita- 
tion * Held that the older w’as illegal. Krishna 
V Mekamperuma. Collector of Salem v, 
Mekampeiiuma. 

[I L R. 10 Mad. 44 

, s 23 — Bond — Interest post diem — Eon- 

payment of principal and inf crest at agreed date— 
Ooutinning breach— Act XV of \%11 ,seh. II. arts, 
115, 116] Upon failuie to pay the principal and 
inteiest secuied by a bond upon the day appointed 
for such payment, bieach of the contiact to pay 
I is committed and theie is no continuing breach” 

I within the meaning of s 23, nor successive 
I bleaches” within the meaning of art. 11.5 of the 
I Limitation Act (XV of 1877). Munsab Ali o 
j Gulab Chand. 

I LI. L. R. 10 Ail. 85 

,s 26. 

Sac PRESCUTP cion — BAvSEMENTS— Lwht 
AND Air. 

[L L. R. 14 Gale. 839 


1 — Art. 10— Waji b-ul-arz — Co-sharers— Effect 
of perfect partition — ‘‘ Physical possession '' — 
Purchase of equity of redemption by mortgagee 
in possession,] wagih-iil-arz cti tin ee tillages 
which ongmally foimed a single mehal gave a, 
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rig'lit) of pre-emption to co-shnieis in case of 
tranFfeis *of sbaies to teUangeiB. Afteiwaids 
tliQ sba'es in these villages weioinade tlie snbiect 
of aneiiecfe paitition. and divided into separate 
mehuAs. 8ubs''qnently, by two deeds ot sale 
executed on the 13tii Januaiy 1884. and legis- 
teied on the ITfch Januaij 1884-, some of the 
original co- liareib sold to strnngeis then bhaics 
in all tluee villages. At the time of the sale, 
the shares in two of the villages weie m 
possession of the -^eiulcevS niidei a possessoiy 
mertgage, the amount due upon which was set 
off against the ]iiircbas>''-moneT. The shaie in 
the third village was, nt the time of the sale, 
in possession of anotliei of the oiiginal eo-shaieis 
under a posseb^oi^y moitgage. ' On the 17th 
January 1885, this last-mentioned co-sharei 
bioughb a suit against the vendois and the 
vendees to enfoice his light of pie-emptioii 
Tinder the icnjih-vUarz in lespect of the shaies 
sold in the three villages ■ BeJd, that m the case 
of the sale of an equity of ledemption by the 
mortgagor to the moitgagee m possession, which 
has the effect of extinguishing the light to ledeem 
by a merg-cr of the two estates in the moitgagee, 
it cannon propeily be said that any piopeity is 
sold ■which is capable of physical x>os=:ession 
wiihin the nieaning of art. 10, sch. 11 of the 
Limitation Act. In a statute, such as the Jaw 
of limitation, which contemplates notice expiess 
or implied to the paity to be affected by some 
act done by another in i aspect of which a iiglit 
accrues to him to impeach it, and as to which 
time begins to run against him, quoad his leinedy, 
fioin a paiticular point, the Vv’oid ’‘phTsifal” 
implies some corpoiealor peiceptible act done 
which of itself conveys or ought to convey to 
the mind of apeison notice that his right has 
been piejudieed. An equity of ledemption is 
nob susceptible of posf-esNion of this de'Ciipiion 
undei a sale by "which it is transfeiied, and a 
pie-emptor impeaching such a sale has one year 
from the date of legibttriion of the mbtiument 
of sale within ■u’hich to biing his suit JAihh 
ther^’fore, that the peiiod of hmit.'ition beg, an 
to lua fiom the date of the leitistialion of the 
deevl of snV, and that the smt was within time 
SHIAM SUiN-DEB i\ AMAKANT rE{14M. 

[I, L. R, 9 All. 234 

2 —Art. 10 and Art 12’d—3ial)omeila'i Law 
^Pre-emption — Conditional mle — LtigM of pw 
emption among Co-paroeners—Prii ate parf/tion oj 
piutidan entatef] A and B had ceitain pio- 
piioiaiy lights in an ^-aniias piitti of a cciiam 
mehal. 0 and 1) had no iiyhts in that piitti, 
but B had a small bhaie in the remaining 8-annas 
putti. A pjivate paitition between the pnttis 
having taken place, C and JO's brother lent to 
M two sums of Ks. 1*00 and Es. 190 by deeds of 
laLhiUimifa, dated the 12th and 21st June 1870. 
C and D subsequently instituted foieclosure 
proceedings, and on the 6th Hay 1881, were pub 
into possession of share in the first mcntion- 
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ed pntti 111 execution of a deciee which they had 
obtained. On the 18th Apiil 1885, A sued C 
and I) to enfoiCG his right of pre-emption ; 
Uehh that the ‘^nit w.as not bailed by limitation, 
it being goveiued by either ait. 10, sch. II of 
the Limitation Act (Act XV of 1877), which 
gave the plaintiff a yeai fiom the 6th May 1884, 
the date on which the moitgagee obtained pos- 
session, or by mb T20, undei which his right to 
bue acciued upon the expiiy of the six months’ 
iriace allowed to the moitgagoi aftei the decree 
loi foieciobuie. and theie would be six years 
allowed fiom that time. Digambur Mis&er r. 
B,am Lal Roy. • 

[I. L R. 14 Calc 761 

.Art 11. 

See S. 1 k 

fl L R. 12 Mad 434 

1 - Art 11— on title after Summary order 
— Omission of jud gmenf -debtor to set aside Sum* 
marij order — Right of purchaser Jrom judgment- 
dihtor to sue ] On the 24th Maich 1879 a ceitam 
piopeity wms attached in execution of a money- 
decree against 8. and was finally sold on the 
22nd September 1879, and pnichased by the 
plaintiff’s father. Subsequently to the attach- 
ment, the defendant caubed the same piopeity 
to be attached in execution of Ins deciee against 
R On the 16th August 1879, intei vened and 
claimed the piopeity as his ov/n, but his claim 
was disallowed and the piopeity wms sold on the 
4th August 1880 and puiohased by the defendant 
himself. On pioceeding to take possession the 
plaintiffs ohstriicbed him. but the obstiuctiou was 
disallowed on the 28th July 1882 and they were 
dispospe.'-sed. The plaintiffs theiefoie ))i ought 

.a suit to lecovcr po'^sossion. The Com to.. First 
Instance i ejected their claim, on the giound that 
the omission on the part cf S to sue to set aside 
the suramaiy Older passed against him on the 
loch August 1879 bailed the plainciffs The 
lowmr Appellate Com b leveised that deciee On 
appeal by the 4el-udanb to the High Comt: 
ITehL coiifiiming Hhe deoice the lovci Appel- 
late »'^ouit that the plamtiff s suit wms not bailed ; 
th'^ plaintiffs’ father liaviug pm chased undei 
the attachment, dated 21th Maich 1879 and 
having then acquiied by his puichase the interest 
of S as it stood at that date, that intoicsb could 
nob lie .affected any subseqnout act or omission 
of tlm judgmcDt- lebtoi Payapaij Padmapa. 

ii. L. R. 11 Bom. 45 

2 —Art. 11 — fh'il Procedure 1882. ss, 278, 

2SI1 — Suit by a> pi dg men f -creditor to esfabhsh Jus 
judgmeni-debfoPs right to property so as toniaho 
xt subject to attach ment in exeeiition of his decree 
—■Pimmal of such suit— Judgment-debtor not 
i^epresented by judgment-creditor tn such suit — 
Subsequent smi by ' judgment-debtor to x'ceover the 
same property— Second appeaf point taken for the 
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first time o?i.] A judgment-cieditor of the plain 
tiff having* obtained a deciee against the plaintiff, 
attached the house in dispute. The defendant 
inteivened in 1878, and set up a previous pur- 
chase of the house by himself from the plaintiff 
The attachment was removed The judgment- 
creditor brought a suit against the defendant f 01 
a declaration that the propeity belonged to the 
plaintiff, and, as such, was liable to be attached 
and sold in eseciition At the heaiing of this 
suit the ]udgment-ci editor did not appear The 
defendant appeared and produced a sale-deed, 
which the Court found pioved. and dismissed the 
Judgment-cieditor’s suiU The plaintiff now 
bi ought the piesent suit against the defendant ' 
to recover possession of the house It was con- ’ 
tended for the defendant that the plaintiff, as | 
the judgment-debtor, might at any rate be I 
regarded as a paity against whom the order in | 
the execution-proceedings in 1878 was made, and j 
that the present suit wa<* therefore baried by ! 
limitation : Held that the plaintiff could not | 
be regaided as a paity to those proceedings. I 
Whether a judgment-debtor is to be regarded as ' 
a party to an investigation under s 278 of 
the Code, must depend ‘upon the facts of each 
case. As the question of limitation was raided 
for the ffist time on second appeal, it could not 
fee decided against the plaintiff. Shivap-V t\ 
Bod Nag ay a 

[I. L. B. 11 Bom 114 

3 —Art. 11. — Code of Ciml Procedure, ss. 278, 
280, 283-— of claim to attached 
perty.1 A decree-holder, against whom the re- 
lease of propeity, attached in execution of his 
decree, has been ordered, after investigation I 
under s. *280 of the Code of Civil Pi oced are, is j 
limited by art liofsch. II of Act XV of 1877, 
the Indian Limjiation Acc. to one yeai within 
wh’ch to institute a suit to establish that the 
property is that of his judgment-debtor. Sah- 
DHAEI LAL V, AMBIKA PbESHxlB. 

[I. L B. 15 CalG. 521 : L. H. 16 I A. 123 

4. — Art. 11 — Civil Procedure Code C ^cb 
XIV af 1882), 5^. 28.3 m ^ JudgmenUdehtoi , 
Suit hy, to estahhsh title to propirty the sudjcct- 
matter of claim in execiition-jpvoceedings.'\ A 
Judgment-debtor is nob necessaiily a party against 
whom an order is made within the meaning of 
that term as used in s 283 the Coae of Civil 
Procedure so as to pieclude his instituting a suit 
after the lapse of one year fiom the date of such 
order (the period of limitation pre«*cribe I by aib. 11, 
sch. II, Act XV of 1877) to establish his title to 
and to recover pos^esslon of the piope» ty which 
has been the subject-matter of aclaini inexecatiou- 
pioceediugs, and in lespecb of which an oider has 
been made under s 280 of the Code. G, in exe- 
cution of a decree, attached ceitain immoveable 
propeity belonging to the plaintiff, whereupon P 
preferred a claim, and on the lOfcti Maich 1881 got 
the attachment lenioved, On the 20bh July 188 1 , J5 
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sold the pi opei by to /V In 1SS2 G in=5tituted a 
suit against B to '•cu a.side the ordei of the iOth 
Match 1881 and to have it deolared that the pro- 
perty was liable to attachment as belonging to 
the plaintiff K was not made a paity to that suit, 
and it was eventually compromised between G 
and B the plaintiff’s title being admitted G thexe- 
upon again attached the ]>rop8ibv. and was met 
by a claim prefcricd by AT which was allowed on 
the 15bh August 1SS3 G then biouglit another 
siiic against K to obtain lelief similai to that 
claime I in his suit against B. but his suit was 
dismissed on the 17th February 1885. On the 
27th September 1SS5 the plaintiff instituted a 
suit against G, B and X to obtain a declaration 
of his title to and to recover possession of the 
property It was contended that the suit was 
haired by limitation, being governed by art. II, 
sch II of Act XV of 1877, inasmuch as it was 
brought more than one year after the date of the 
order of the 1 5th August 1883; Held, that the suit 
was not such a suit} as was contemplated by s. 283 
of the Code of Civil Procedure, nob being one to 
establish any right which was the subject-matter 
of the lioigation in the execution pioceedings, 
and that consequently the piovisiou of atb. 11 
did not apply to it, and it was not barred by 
limitation Kedar Nith Ghatteeji v. Hakhab 
Das Chatterji. 

[I L. B. 15 Calc. 674 

6 — Art 11 — Claim to attached pioperty — 
Order passed against claimant — Xegleef of olainu 
ant to sue loitli a year after date of order 
— Civil Procedure Code {Act XIV of 1882), ss 
278, 270, 280, and 283] Fmoitgaged certain 
land to the defendant s father for a sum of Ks 61 
advanced by the latter at the date of the moit- 
gage The moitgage-deed stated that I owed the 
moitgagee anothei debt of Ps. 100, which was 
due on a sepniate bond, and lo contained a clause 
m the following terms*-— The principal sum of 
huns (coins) due on that document, as also this 
document, I will pay at the same time and take 
back the land along with this document as well as 
that document. Till then you are to continue to 
enjoy the land The plaintiff 

having obtained a decree against the mortgagor 
attached the land lu execution The defendant, 
(sun of the oiiginal mmbgagee), theieupon claim- 
ed that he held a moitgage upon it to the extent 
of Ils 164, On the bbh Maich 1881, the Couit 
executing the plaintiff's deciee made an order 
allowing the defendant’s claim on^y to tlie extent 
of Rs G4, and directing that the land should be 
sold subject to the defendant’s Hen foi bbar sum. 
The plaintiffs bought the lantl at the execution- 
sale, and offered the defendant Rs Cl in ledemp- 
tioii of his moi tgage, which the dereridant refused. 
The plaintiffs than biought the picsent suit to 
recovcL possession* JVr/rl that the charge on the 
land did not include the old debt of Rs 1(K) 
Theie w*ere no words in the mortgage-tl^ied 
cxpiesbly making that debt a chaige on tho 
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piopsity. The pioYisions in the deed only made 
the t-quifcy of ledeinpfcion conditional on the pay- 
ment of both the dob s. Wliether, under 

the Ciicumsfcances of the case, the paichasei at 
the exeoutioii-saTe would be bound by such a con- 
dition Ihhl also, that the object of the defend- 
ant 8 application in iMaich 1881, was viitually 
that the Ooiiit should allow Ins moitgage to the 
extent of Us IGI, and the Coiufc having allowed 
his cluim only to the amouut of Rs G-t by its 
ordei, pro fri /U p i ejected hih application It was 
theiefore an oidei passed against him. and having' 
neglected to establish his light by suit within a 
year fiom the date of that oidei, he was now 
estopped fiom insisting on the condition Yash- 
YANT SlIENVI V. YiTHOBA SUEII. 

[I L. R 12 Bom. 231 

6 —Art. 11 —EocecuUofh of deeree—Deecascd 
judgmeiit-deltor — Execution against a gjersoa not 
the legal representatiie'] The defendants along 
■With one A’' and C, had brought a suit against 
one U, m the Civil Coiut at Peshawai m the 
Punjab, and obtained a deciee on the 22id July 
1878, for Us, 80,545-13-0 In 1881 application 
for transfer of the deciee to the Coiiit at Moiad- 
abad for execution was made and it was gi anted, 
but no steps were taken theieupon. On the 
}2th June 1833, A died. On the 80th Apnl 1884, 
the defendants again applied to the Ooiut at 
Peshawar ti eating then judgment-debtoi as 
being then alive, for a fiesh eertidcate to execute 
then deciee in the Aloradabad distuct. and ob* 
tained it. On the 20th of August 1885. they 
made an application to the Distuct Judge of 
Aloradabad for execution of then deciee and m 
it it w’as stated' that the application was ^ foi exe- 
cution against A and after his death against 
At. Z the own brother, and Z K wddow, and L P 
and ofcheis, sons of A lesidents of Kundaiki 
and the said A Z at present residing at Dmballa 
and employed in the Cominissaiiat Tianspoit 
Depaitrnent, judgmeut-debcois.” It w^as fuither 
stated that “ the judgment-debtoi was dead and 
his heirs are living and in possession of his 
estate, and A Z himself has lealised Its 9,037-4-9 
due to the deceased judgment-debtor from the 
Commissariat Depaitmenb of Calcutta and ap- 
piopiiated the same theiefoieto that extent the 
peison of the said A Z was liable.’’ Notification 
of this application was i&sued to A Z as also to 
the other peisons named therein- A L object- 
ed to the application as against him, stating that, 
although he was the brother ot A, deceased, yet 
he always hved senaiat^" and cai lied on business 
sepaiateiy, and that tlieie was no con nee tion or 
paiineisbip bilween him and the deceased judg- 
meut-debtor and that he had no pi opei by of the 
deceased in his possession. Fuithei that as At 
left iSv^iiG it was 'wiong to call him as heir to .1 
and take out executiou-piocess agaiu.sb him In 
reply to these objections the judgment- ciedicors 
(<letendaabs) did not contend that A Z ivas 
the legal lepresentativo of the dcccaoed judg- 
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raent-debtor, but tieated him as a person in posses- 
sion of a sum of money belonging to the deceased 
and theiefoie liable to the extent of the sum 
so received by him The Suboidinnte Judge 
holding that A L ivas the biothei of the de- 
ceased and had leahsed the amount fioin the Com- 
mi‘5saiiat ofiice, which he failed to piove that 
he paid to the deceased, oideied execution to 
pioceed against him A Z tlicn instituted tins 
suit to set aside the otder of the feJuboidiuate 
Judge It was contended that the suit was m 
effect a suit undei s 283 of the Code of Civil 
Pioceduie, and therefoio bailed as not having 
been bionght within ^ yeai fiom the oidei of 
the Suboidinate Judge , Eidd^ that the contention 
must fail, inasmuch as au e^ssential condition 
piecedent to a suit under s. 283 ol the Corle, is 
the making of an attachment of some piopeity , 
of objection being taken to such atracbment , of 
investigation being made into such objection j 
and lastly, ot its being allowed or disallowed, and 
these did nob exist in this case, Angan Lal r. 
Gudar \]al. 

[I. L. H 10 All, 479 

7 .— Art. \\,— Attachment of properfij of jitdg- 
mcnt^lchtor— Application hy third party to hate 
attachment remored— Order refusing to remote at 
tacliment — Suit hy elannant lo establish his title to 
attached property ] A obtained a deciee against IJ 
and in execution attached ceitain piopeity The 
plaintiff objected, and applied to have the attach- 
ment lemoved His application was lejected on 
the 14bh Jaiuiaiy 1881, but on tlie 23id Blaich 
1881, tlie judgment-debtoi paid the amount of 
the deciee into Couib, and the attachment was 
theieupon lemoved. subsequently again attached 
the same piopeity m execution ot another deciee 
against B, The plaintiff again objected under 
s 278 of the Code of Civil Procedure (Act 
XIV of 1882), and on the9tb June 1888, au ap- 
plication made by him to remove this second at- 
tachment •w'as lefused. Within one year fiom 
that date he filed the present suit to establish his 
title to the property attached. The defendant 
contended that the suit was bailed, not having 
been filed within oone yeai from the date (14th 
Jannaiy IBSl ) of the Older made against the 
plaintiff lefusing bib application bo laise the fiist 
attachment* Jleldy that the suit was not bailed 
by limitation No doubt au oidei had been made 
against the plaintiff on the 14th Januaiy 1881; 
but as the attachment in lespect of ■wlncli that 
otdci h'id been made was finally uibhdiaun on 
the 28id Maich 1881. although not on the plain- 
tiff’s ajiplication, and as he continued in posses- 
sion of the piopeity, thcie was attoi the 28id 
Maich 1881, no light of action loiiiaiiiiiig to him 
in lespect of the oidci of the Iftb Januaiy 
j 1881, disallowing his claim. The second attach- 
! menb was a new and distinct act giving a new 
I cause of action on which the plaintiff was entit- 
loltoa fiesb inquiry and decision. Ibbahim- 
; lUlAI c. Kabulabhai] 

1 [I. L. B. 13 Bom 72 
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8. — Art. 11. — Ctcil Procedure Code, 1859, 
s 246 — Limitatwu Act {IX of 1871). sc7t 11^ 
rnf. 15, {Act XT of 1877) uli 11, art IH—Suit 
({ft'jr reje( twn of claim to tifraclied j^roperti/'] A 
petition undei s 246 of tLe Code of Cnil Proce- 
duie of 1859, obiecting’ to the execution of the 
deciee by the attachment of certain laud on the 
g-iouL'd that the land was the pioperty of the 
petitioner, was heaid and dl^mlssed lu Jiil^^ 187.> 
In July 1877 within twelve yeais fiom the dis- 
po'^session of the obiectoi, ho filed a suit aj^aiust 
the deciee-h jldei who had purchased at the exe- 
cution-sale for the possession of the land held 
by him as puichasei at the execution sale : Held 
th it the suit was not bailed by limitation. Nar- 
ASIMIIA l\ APPALACHARLU. 

[1 L. I 12 Mad. 294 

, Art 12. 

See Art. 95. 

fl L. i( 11 Bom. 119 

1 — Art 12 — Sinf hy rci ersioner to entahlnli liifi 
title to propel tif ^old in execution of decree obtained 
ofiaims'ta icfdoii (n* o'cpre.senfing date — Collusion ] 
A widow of a deceased Hindu lepiesents the estate 
of the leveisionei for some pin poses, but it is 
hei duty not only to lepieseut the estate, but to 
piotect it When a suit is bi ought on the giouud 
that the widow did not in a foimei suit piotect the 
interests of the peison who was to take after her 
death, but collusively suffeied judgment against 
lierself and sale of her husband’s propeity m 
execution, then if such person on that ground 
tteats the sale as inoperative, ani seeks for a de- 
cbaiation that it is not binding on Inm, ait 12 cl 
((<) of seb n of the LimitaLioii Act XV of 1877 
does not apply to the suit. Parekh Eanchor 
v , Bai Vakhat. 

[I. L. K. 11 Bom. 119 

2 — Art. 12.— lolien bound by proceeding,^ 
againU him — Muioi’a'' Act (XX of 1864) e 2 — Suit 
bg a minor, one year after attaining majontg to re- 
coier pioperty sold %n execution ^ a decree obtained 
aijainl him during uunordy] In 1870 a ciedi- 
toi of the plaintiff’s fathei bioiight a suit (No. 
573 of 1870) against the ])laintiff and obtained 
a money-deciee against him The plaintiff was 
then a minor, and his estate w’ as administeied by 
the Collectoi of Ratnagni Sn this suit he wuis 
lepieseuted by his mothei and guauhtiu. At the 
sale held in 1871. in execution of the deciee, the 
piopeity in question wu'is piucha.sed by the defend- 
ant, w'ho obtained possession lu 1876. In 1879 
the pbimtiff attained inajoiity, and 1882 he 
biought the piesent suit to lecover the pio- 
peity fiom the defendant. The lowei Courts, le- 
gaiduig the suit as one to set a.'-ide the sale to the 
deiendant, held that it was bailed by a limitation 
uudei art. 12 of scb. II of the Limitation 
Act XV of 1877. On appeal by the plaintiff to 
the High Couit Held, that ait. 12 of the 
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Limitation Act XV of 1877 did not apply ; and 
that the suit was not bailed That aiticle applies 
only to cases in which the plaintiff would be 
bound by the '^ale if he did not succeed in getting 
it set aside ; but in the piesent case the plaintiff 
was not bound by the proceeding in suit Ko. 573 
of 1870, as he had not been piopeily lepiesented 
as requii ed by s. 2 of Act XX of 1864. VlSHNO 
KeSSHAV V, llAMCItANDBA BHASKAR 

fl. Ii. R. 11 Bom. 130 

3 — Art. 12 — Sa,le for arrears of revenue — Suit 
for pos^seision of land -~lraud'\ The plaintiff’s land 
w'as sold by the Bevenue authoiities foi an ears of 
assessment due to the inamdar The plaintiff appli- 
ed to the Mamlatdar to have the sale set aside on 
the ground of fraud on the pait of the inamdar, 
but his application was i ejected , and the sale was 
confirmed m July 1879. The auction-purchaser 
was thei eupon put in possession. In 1886 the 
plaintiff sued to lecover possession of the laud 
in question Held, that the suit having been 
biought more than one year after the date of 
the sale was haired by ait 12, els {b) and (e) 
of sell II of the Limitation Act (XV of 1877) 
The sale was one m puisnanceof an order of 
the Collector or othei officei of revenue, and 
if not for arreais of Goveinment revenue was at 
any rate a sale for an ears of lent lecoverable as 
ariears of revenue The plaintiff, as occupant of 
the land, was bound by the sale, unless and until 
it W'as revel^ed 1 and the title of the pui chaser at 
the sale was a peifectly good title until the sale is 
set aside in due com se of law. Balaji Krishna 
V, PxRCHAND BuDHARAM. 

[I L. R. 13 Bom. 221. 

4 —Art 12 and Art 'l.-Guaidian—Bepre- 
sentatiie of minor in a suit against him — 
Certificate— Act XX of 1864 — Joint family — 
Mortgage by father and eldest son — Death of father 
and eldest son — Decree obtained by mortgagee 
against minor son represented by the loidow — 
Sale in execution — "Subsequent suit by minor to set 
aside sale ] In 1862 It and his son A mortgaged 
the pioperty in dispute to D In 1863 A died, 
leaving a widow S. and two sons, viz , A and P, 
a minor In 1806, A and S, the latter of whom 
acted fot heiself and as guardian of her minor 
sou P. settled the account with £, themoitgagee, 
obtained a fiesh advance, and passed a fiesh mort- 
gage-bond to him. In 1868, A died. In 1869 A’s 
assignee filed a suit upon the mortgage, and 
obtained a deciee against the moitgaged piopeity 
against S both as guaidian of the minor P and 
also against her in lier individual capacity At 
the Couit-sale held in execution of this deciee, D 
purchased the pioperty m dispute in 1870. In 
1881 P filed the piesent suit) to lecover po«?session 
of the piopeity, alleging tliat puichase was 
invalid as against him, he having been a minor 
at the tuns of the Couit-sale He subsequently 
assigned his inteiest to the lesponuent) (^second 
plaintiff). It W'as contended on behalf of the 
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defendant I), that the suit, not having’ been 
broug'ht within one year after P had attained 
inajoiity, was bariedby limitation under ait. 12, 
sch. II of Act XY of 1877 * JSeld, that the suit was 
not baried by limitation. P had not been propeily 
represented by 8 in the suit of 1 869, as she had not 
obtained a ceitificate under the Minois’ Act (XX 
of, 1864). P was, therefoie, not bound by the decree 
in that suit, or by the sale in execution, and ait. 
12, sch. II, of Act XV of 1877 did not apply. 
Daji HiaiAT V , Dhibajram Sadaram 

[I L. R. 12 Bom. 18 

5. — Art. 12 and Art \4: —-Suit to set aside an 
act or order of an officer of Government— Suit for 
possession — Dispossession iindei an order made hij 
ojffioer of Goiernment ] Arts. 12 and 14 of sch. II 
of the Limitation Act (XV of 1877) lefer to orders 
and pioceedings of a public functionaiy. to which 
by law is given a paiticular effect in favour of one 
person or against another, subject in the regular 
course to a further judicial proceeding having for 
its object to quash them or set them aside. When 
an order does not fall within the authority of 
an official who makes it, it is legally a nullity, 
and theiefoie need not be set aside. Shivaji 
Tbsji Ohawan r. Collector of Eatnagiri. 

[I L. R. 11 Bom. 429 

, Art. 13. 

See Art. 11. 

[I. L. H, 11 Mad. 294 

, Art 14. 

See Art 12. 

[I, L. R. 11 Bom 429 

— , Art.29. — Mortgage— Presumptionthat per- 
son paying off a mortgage intends to Imp the security 
alive -^Poioer of Court to order refund of money 
wrongfully paid out of Court in another suit ] In 
1861 // gi anted a lease of his zemmdaii to A for 30 
yeais, A undei taking to payoff all debts then due 
by P. B died in 1882 and his successor sued A and 
obtained a decree that on payment of Es. 1,20,000 
A should give up possession of the zemindari 
This sum having been paid into Court, A lost pos- 
session of the zemmdari. On 5th January 1875, 
A had mortgaged the whole zemindari, which con- 
sisted of 22 villages, to 31 to secure a loan of Es 

1,00,000 bon owed by ilT to pay off the debts of B 
which A undertook to pay in 1861 On June 
27th 1879, A being indebted to M in the sum of 
Rs. 1,78,000, paid iURs. 1,00,000 and undertook to 
pay the balance out of the income of the estate, 
M releasing the 22 villages from the m irtgage of 
January 6th 1876. On June 2Sth 1879, A exe- 
cuted a mortgage of the 22 villages to Z to secure 
repayment of Es. 1.30.000. Of this sum, Es. 

1,00,000 was borrowed to pay jlf and Es 30,000 was 
a prior debt due by A to L. Of the Rs. 1,00,000 
paid to If, 27,000 was specially applied to dis- 
charge so much of ihe charge created by the mort- 
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gage of 5th Januaiy 1875 On 30th January 

187.0. A boi lowed fiom /SRs 43 000 and mortgaged 
to her 10 of the 22 villages of the zemindaii. In 
the suit bi ought by B^s successor against A to 
lecovei the zemindaii Z was a party, but S was 
not. In that suit X obtained an order for pay- 
ment of Rs 1 ,00 000 of the sum paid into Court 
by the zemindaii. In a suit bi ought in 1885 by 
against L to have her debt declared a fiist charge 
on the money paid into Couit by the zemindar, 
ib was contended by Z that could have no deoiee 
foi lepavmeut of this sum, and that if the money 
waswiongly paid under the order of the Gouit to 
Alt was w'longfully seized within the meaning of 
aib. 20 of sch 11 of the Limitation Act Seld 
that the Coiiit had power to order a refund and 
that art. 29 of sch. II of the Limitation Act was 
not applicable. Elpabai v. Audimulam. 

[I. L. R. 11 Mad 345 

— — Art S2.— Suit for remoial of trees ] A suit 
by a zemindar for removal of trees planted in cer- 
tain \vaste land of bis village by peisons whobave no 
right to plant them, is governed by ait. 120, sch. II 
of the Limitation Act, and not by ait 32, sch. II 
of the Act Where a defendant having a light 
to use piopeity fora specified puipose perveits it 
to othei purposes, and a suit has to be instituted 
foi any relief m respect of any injuiious con- 
sequences aiisiug fiom such peiveision, such a 
suic will be governed by ait. 32, sch II of the. 
Limitation Act Gangudharv. Zaliurrnja^l.'h.li. 
8 All f 16 distingiiifahed MurharafAli ?• Ift- 

KflAR ilObAlN 

[I L. R. *0 All. 634 

Art 36 

See Art, 49 

[1. L R. 11 Mad 833 

, Art. 36 and Art. Wh. —Shipping — Collision 

— Suit for damages for loss of ship hy colhsion — 
Zimitation in action of tori'] A suit to lecover 
damages for the loss of a ship caused by collision at 
sea is an action of Loit founded upon the negligence 
of the defendant or hisseivants in the management 
of his vessel, and must be brought wnthiii two years 
undei the provisions of ait. 36 of sch II. of the 
Limitation Act XV of 1877. Fiom the piovi- 
sionsofarts 36 and 115 of sch II of the Limi- 
tation Act XV of -si 877, the intention of the Act 
appears to be that nob more than two yeais should 
be allowed for biinginga suit founded on tort, 
except ill oeitain well-defined paibiculai instances. 
Essoo Bhayaji Stbam-bhip “ Savitri.” 

[1 L.B.11 Bom. 133. 

1. — Art 49 — Suit for damage to p7 operty-Pro- 
perty in custody of person other than owner — Dam- 
age to ship hy collision,'] Art. 49 of sch. II of the 
Limitation Act XV of 1877 applies only to suits in 
respect of property in the hands of some other 
person, and not to suits in respect of property a 
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the plaintiffs own possession, and the injury to 
property theie mentioned, is limited to cases of 
injury to piopeity while in the custody of some 
peison other than the owner Essoo Bhayaji 
Steam-ship “ Savitri.” 

[I. L. R, 11 Bom. 133 

2 —Art. 49 and Art 36.— for damages for 
wro7igfiil conversion — Injury to moxeable “pro- 
perty Plaintiff was the owner of a house mort- 
gaged to defendants. On the 32nd August 1885 
defendants sold the house by auction under a 
power of sale contained in the moitgage and 
gave possession to the ^fhrchascr. On the 2nd 
September 1887 plaintiff sued the defendants to 
recover the value of certain timber which was 
stored in the house and not mortgaged, and which 
plaintiff alleged the defendants had taken posses- 
sion of and conveited to their own use. It was 
pioved that the timber was in the house when de- 
fendants took possession fiom the plaintiff and 
defendants did not account for it Meld (1) 
that plaintiff was entitled to recover fiom the de- 
fendants the value of the timber , and (2) that the 
suit was not barred; ait 49 and not art 36 of 
Bch. II of Limitation Act being applicable to it. 
Passanha V Madras Deposit and Benefit 
Society. 

[1. L. R. 11 Mad 333 

Art. 57 — Suit for inoxiey lent — Limitation 

for a suit to recover debt personally from the mort- 
gagor toliere mortgage-deed contains no personal 
undertaking for repayment^ By a registeied 
mortgage-deed dated the 11th May 1876, the 
defendant moitgaged ceitain land with posses- 
sion to the plaintiff for a term of five yeais, the 
mortgage-deed stipulating that the plaintiff was 
to enjoy the piofits, iiay the assessment foi it 
and lestoie it to rhe defendant on repayment of 
the debt. But no personal iindei taking to jiay 
was given by the defendant The land was sold 
by the Eevenue authouties foraneais of assess- 
ment due fiom the defendant foi ceitainothei 
lands of the deiendant The plaintiff now sought 
to lecovei the debt peisonally f^om tne defendant. 
The Couit of Fust Instance dismissed the plain- 
tiff’s claim, on the giound that the failuie. on the 
part of the plaintiff, to pay the ariea,is of assess- 
ment, disentitled him to lecover the debt from 
the defendant peisonally The jilaintiff appealed 
to the Distiict Judge, who re#eiied the case to 
the High Court . Meld that tho moitgage consi- 
deration for the debt having failed, the debt was 
recoveiable within thiee years — the legisteied 
moitgage-deed containing no peisonal under- 
taking by the defendant (moitgagor) to pay the 
loan, Sawaba Khandapa V. Abaji Jotirav. 

[I. L. R. 11 Bom. 475 

, Art 59. 

Bee Art. 60 

[I L. R. 16 Calc. 25 
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, Art 59. — yative banlier and customer — 

Deposit — Loan— Suit to reeoier money lodged with 
a native banlier more than three years after long- 
me fit ] The leiationship bet'weeu a native banker 
and the peison depositing money with him in the 
oidinary way of business is that of boiiower and 
lender, and the money lodged can be recoveied as 
money lent Ait .59 of the Limitation Act (XV 
of 1877) applies to such a transaction The plain- 
tiffs, who weie membeis of the Dalvadi commu- 
nity, sued m 1883 to lecovei fiom the defendant 
the sum of Es, 2,611-3-6 as found credited to their 
account m 1880 by the defendants’ father, wifch 
whom the community had lodged a sum of 
Es. 2,320 in 1874 They alleged that the sum was 
lodged on the condition that it was to be letuined 
with mteiest on demand. It appeared that small 
sums weie paid by K to the plaintiffs from 
time to time, and no demand had evei been made 
duiing the lifetime of K for repayment, 
The defendants denied the alleged condition, 
and contended that the suit was barred The 
Couit of First Instance awaided the plaintiffs’ 
claim. The defendants appealed to the Assistant 
Judge, who level sed the decree, being of opinion 
that the tiansaction was a loan and not a deposit, 
and that the suit was haired On appeal by the 
plaintiffs to the High Court • Held, confirming 
the deciee of the lower Appellate Court, that the 
plaintiffs’ suit was baried by ait 69 of the 
Limitation Act (XV of 1877). The plaintiffs 
contended that the money was lodged as a 
“deposit” and not as a loan, and that ait 60 
of sch II of the Limitation Act applied. 
They lelied upon the following ciiciimstances as 
showing the nature of the transaction, tiz , (1) 
that it was ai ranged that the money should re- 
main until a favouiable opportunity should occur 
for applying it to tho building of a dliavmshdla ; 
(2) that inteiest was to be paid upon it , (3) that 
the account was to be annually settled ; (4) that 
it was to be withdiawn in one sum Held, that 
these ciicumstances, if pioved, did not neces- 
saiily depiive the transaction of the cbaiacter 
of a loan by ci eating a fiduciaiy relationship 
between the parties (which is essential to a 
deposit in its technical sense), and thus dis- 
tinguishing it fiom rhe oidinaiy dealings between 
native bankers and their customers. lOHHA 
Dhanji V . Nath A. 

1 1. L. R. 13 Bom 338 

, Art. 60 

See Art. 59 

[I L. R. 13 Bom. 338 

Art. 60 — 2Ipney deposited— -Banher and 

Customer — Money lent — ‘‘ Deposit ” — Trust ” — 
Cause of action — Demand ] The plaintiff 
deposited fiom time to time with the firm of 
the defendant, who earned on a banking business 
vaiious sums of money, the amounts deposited 
beaiing interest, and at times certain sums being 
withdrawn by the plaintiff, and an account 
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of tbe balance of piincipal and interest being- 
struck at the end of each j^ear and piesented to 
the plaintiff. The date of the fiist deposit was 
not known, but it was some time pievious 
to 1282 (1875) A demand was made for the 
whole amount of the piincipal and inteiest in 
Bhadio 1292 (August — Septembei 1885), and the 
demand not having been complied with, a suit to 
lecover the money was bi ought on the 8th 
Maich 1880 . Held, that ait bO and not ait. 59 
of the Limitation Act was applicable to the 
case; the cause of action theiefore aiose ac 
the date of the demand and the suit w^as not 
bailed. The dietnm of White. J , in the case of 
Ham Sulih Bliunjo v. Brolimoyi Bast, 6 C. L. U, 
470, that tbe woid ’deposit’ in the Limitation 
Act as distinct fiom ‘ loan ’ points to cases wheie 
money is lodged with another under an expi ess 
tiust or under circumstances fiom which a truat 
may be implied,” dissented from. ISHUR Chun- 
DBR BhADURI y. JiBUN KUMARI BiBI. 

(I. L. It 16 Calc. 25 

, Art. 61. 

See Art. 115, 

[I. L. H. 14 Calc 256 

1 — Art 62 — Hone]} find — Money had and 
cured — Goods yrntd for before dehto y — Shoit de- 
li tery — Failme of considerntion ] Money i)aid as 
the piice of goods to be delivered heieafter is 
money received for the use of the sellei. and it is 
only upon failuie of consideiation that the 
money so paid becomes money i eceived foi the 
use ot the buyer. When goods which have al- 
leady been paid for aie affceiwaids found to be 
shoit deliveied, the failure of consideiation takes 
place on the date of deliveiy, and luiutatiou in 
lespectof a suit to lecovei hack the sum overpaid 
will be reckoned from that date. Atul Kri&to 
Bose i\ Lyon and Co. 

ri L R 14 Calc. 457 

2 — Art 82 Slut to recover purchase-money 
— I inlure of consideration — ('au),e of action At - 
criial oj ] Puichase money paid foi a consideia- 
tion 'ivbich has wholly failed is money i eceived 
foi the u-^e of the bujer, and a suit to lecover 
back the money ivS thus governed by ait. 02 of 
sell n of the Limitatiou Act. A puichased a 
share of joint propeifey fiom a member of a Mitak- 
sliaia family, but his suit to lecover pos.'-ession of 
it was dismissed on the giound that the sale hav- 
ing been made without the consent of the other 
copaiceneis was void under the law, A then 
biought a suit to lecover back the purchase- 
money b} leason of failme of consideiation Held 
that tbe failme of consideiation, although it did 
not become appaient until tbe former suit was 
brought and failed, was a failiue fiom the begm- 
ning, and time ran fiom the date when the pm- 
chase-money was paid, Hanuman Kamut i\ 
Baxumas? Maxbur, 

fl. L. R. 15 Calc. 51 


LIMITATION ACT (XV OF 1877) --co fit d. 
,Art. 64. 

See Art. 97. 

[I. L R, 11 All. 47 

1 — Art 75. — Decree payable by instalments — 
Instalment, Fait are of whole sum decreed to fall 
due — IViqht of decree-holder to waive his right to 
ea’ceute the whole dee tee — Waiver j A pioviso in 
a dec I ee made payable by instalments by which 
tbe wliole amount of the deciee is to become due 
upon default in payment of any instalment is a 
pioviso enuiing for the benefit of the deciee- 
holder alone, and he is at liberty to take advan- 
tage of it or to waive i^f. as he thinks fit In this 
case it was held that he did waive his light, and 
theiefoie his right to lecovei the amount by in- 
stalments subsequently uas not bailed, limitation 
nob luniiiug against him fiom the oiigmal de- 
fault Ham Culpo Bhattacharjt v. Ham 
Chunder Shome. 

[I L. K. 14 Calc. 352 

2. — Art 75. — Instalment bond - Default in one 
'instalment, the %ch ole amount to fall due—Waiier ] 
Tbe meie fact that a cieditoi has done nothing to 
enfoice a condition in an iustiumeut, under 
which tbe wliole debt became due on failure in 
tbe payment of one instalment, is no evidence of 
waiver within the meaning of ait 75 of the 
Limitation Act Nobodip Chunder Shaha v 
Ham Krishna Hoy Chowdhry. 

(I. L. R. 14 Calc. 397 

3. — Art. 75 — Bond payable by instalments — 
Default in pa i/ment of an instalment — Waiver of 
a condiftoii of forfeiture on default in payment of 
one instalment-- Acceptance of an instalment over- 
duef] A bond payable by instalments, piovided 
that if default was made in paying one instal- 
ment the whole debt should become due. The 
amount of the thiid instalment was paid five days 
after it became due. The lower Court found that 
this payment was accepted by the obligee as a 
payment made on Hccount or in satisfaction of 
the thud instalment, and not as a mere part pay- 
ment on 1 eduction of the whole debt, and that 
the ciicumstances indicated an intention to waive 
theforfeituie though theie-was no express waiver: 
Held, that the acceptance of the amount of the 
thud instalment constituted a waiver within the 
meaning of art. ^ of sch 11 of the Limitation 
Act, 1877 Nagappa %\ Ismail. 

[I. L. R. 12 Mad 192 

4. - Art. 75 — Execution of Decree — Decree pay^ 
able by instalments — Default — Mhiner ] A decice 
was made for payment of the decietal amount by 
monthly instalments uinning over a peuod of 
twelve years: and it was piovided that on default 
the deci ee-holder might execute the decree as a 
whole for tbe balance then due In 1888 a de- 
fault was made, and in 1884, the decree-holder 
filed an application for execution ui respect 
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theieof, but did not proceed with it, and con- 
tinued to receive the monthly instalments In 
1887, he made another application for execution, 
in which he relied on the same default . J{fdd 
that the default if it was one had been waived by 
the decree-holder, and that such waiver was a 
good defence to the piesent application Mumford 
V. Peal.l L R, 2 All 857. and A^nnutnllah Dalai v 
Kally Churn M/tter, 1 L R. 7 Calc 56. distin- 
guished Buddhu IiAl V, Rekkhab Das. 

[I. L. H. 11 All. 482 

,Art 80 — Suit on unregistered Hond pled g' 

ing moieahle pt operty for r^)ayment J In a. suit on 
an uniegi-teied bond, wheieby ceitaiu moveable 
pioperty in the deotoi’s possession was pledged as 
secuiity for the lep.iyment of principal and in- 
terest . Held, that the suit was go veined by ait. 
80, Bch. II, of the Limitation Act, 1877. Yitla 
Kamii V. Kalekaea. 

ri L. R . 11 Mad. 153 

1 — Art. 85 — Mutual current aeeoiuits — Be- 
ciprocal demjmhl A employed i? as his agent 
B alone kept wiitten debit and ciedit accounts 
A sued B for a balance due on the account be- 
tween them * Held^ that the debit and credit ac- 
count showed leciprooal demands between plain- 
tiff and defendants, and that the account was a 
mutual open and cuiient account within the 
meaning of Liinicafcioii Act, 1877, sch. II, ait. 85 
Lakshmaiya V. Jagakka'iham 

fl, L. n. 10 Mad. 199 

2 —Art. 85. — Mutual, open and cunoit ac- 
counts.'] A acted as commission agent for B and 
C A furnished a debit and ciedit account m 
Febiuary 1878 The account was disputed and 
the matter was refeaed to aibitiation • for 
ivhich puipuse m Match 1880 a memoiandum of 
items to be settled” was drawn up and signed by 
B and C, in which they denied that any balance 
would be found due to A but acknowledged that 
accounts must be taken and that they would be 
liable if any balance weie foun<| due to A. In 
June 1880 B signed and supplied to the aibitiator 
an account on behalf of himself and The aibi- 
tiator made an awaid which was set aside. A 
filed a suit against B and C in September 1882 foi 
the balance due to him Held that the accounts 
weie mutual, open and cu^i'ent, and that 
the suit was not haired by limitation, Sitayya 
%\ Rangareddi. 

[I. L. R, 10 Mad 269 

, Art SQ. — Principal and Agent — Suit hg 

pnncipalfor an account — Ohject of a decree fvr an 
account, as dustuiguislied from a decree made upon 
the hearing ] A continued agency, or employment 
as dewau, for the purpose of diawing and expend- 
ing the money of a piincipal. lesulted in a suit 
by the latter, who alleged that more had been 
drawn than expended for him, and that a speci- 
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fic snm, or balance, stood against the defendant, 
liaviDgbren ini<^ap])i omitted by him. Thepiin- 
cipal claimed also any ix-itliei sum that might be 
pioved to be payable Held that in such a suit 
limitation, which was governed by aifc 90 of 
Act IX of 1871 commenced fiom the date on 
winch the agency ceased. HupaaXATH Rai v. 
Krishna Kumar Bakshi. 

[I. L R 14 0alG. 147 
[L R. IS I. A 123 

, Art. 90. 

See APwT. 89. 

fl. L E. 14 Gale. 147 
LX.. R. 13 I. A. 23 

1 — Art 91. — Suit to set aside an instrument 
creating a chmqe on wimoieahle property, and to 
rreoier ] Ait 92, sch 11. of Act 

IX of 1871 has no application to a suit to set 
a^-ide a moitgage-bond. on the ground of fiand, 
and to lecover possession of the immoveable pro- 
peitv therein lefeired to 'J‘he aiticle in question 
applies only wheie a bare declaiation is sought 
regarding the cancellation of a bond, or other 
instrument. SiJiker Ohund v, Dulputfij Singh., 

I L. R. 5 Calc. 262. followed Boo JiNATBOO i\ 
Shanagab Valab Kanji. 

[I. L. R. 11 Bom. 78 

2.— Art. 91 --Suit to set aside deed — Fraud] 
In a suit instituted in 1884 by a husband and 
wife to have a deed gianting laud, which was 
executed by the husband m 1872, set aside on the 
ground that it had been obtained fiom the latter 
by fiaud aud undue influence the facts relied 
upon weie known to the husband fiom the date 
ot the deed. Although in auothei suit a sale by the 
husband, effected in 1S79, was set aside in 1882, on 
the giouiid of his having been unduly influenced, 
he was not at the time ot the pievious tiansaotion, 
nor foi some yiais after it mentally incompetent 
01 unable to allow that knowledge to opeiate 
on his mind . Held that, therefore, the suit, 
falling within s 91 of sch. II of Act XV of 1877 
was not maintainable by either of the plaintiffs. 
Janki Kunwar V. Ajit Singk. 

II L. R. 15 CalG 68 
[L. R 14 I. A. 148 

3 —Art. Mahommedan Law — Gift — Suit 
hy heir for share of donods property hy declar- 
ation of invalidity of gift.] A Mahommedan, who 
in October 1875. executed a deed of gift of hia 
piopeity, under which possession was taken by 
Tihe donees, died in June 1885 never having taken 
any steps to have the deed of gift set aside. In 
Fedruaiy 1886, a suit was brought by his nephew, 
claiming a share in the donor’s estate by 
right of inheritance, and by having it declared 
that the deed was piocuied fiom the donoi by 
fraud and undue influence. It was found that 
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the plaintiff was awaie of tlie existence of the 
deed soon after its exeviition, and that if theie 
were any facts entitling' him to have it cancelled, 
those facts weie known to him moie than thiee 
yeais befoie the institution of the s'lit . Held that 
the plaintiff had, duiing the donoi’s lifetime, no 
level sionaiy 01 vt'sted interest in the estate, bub 
a mere pohsibiiity of inheiitanoe, and consequent- 
ly the donoi, when he executed the deed, had full 
disposing powei over his proper ty. and the iiurhb 
which, at his death, accrued to tne plaintiff, 
came to the latter affected by the donoi’s aces and 
disposition 5 and that as a suit by the donor to 
set ashlethe deed would, at the time of his death, 
be baned by ait 91 of the Limitation Act (XV 
of 1877) such a suit was also baited against the 
plaintiff, who claimed thiough him. the cancel- 
meub of the deed being a substantial and neces- 
sary incident of the claim, and the necessity 
which lested upon the plaintiff foi obtaining 
such caucelment before he could dislodge the do- 
nees nob being obviated by his choosing to call 
the suit one for possession of immoveable pio- 
peity Abdul Waluh Khan v. Km an Bihee, L. It. 
12 L A 91, and Jagadnmha Ohaodliraui v. Da- 
hlnna MolniUi L. It. 13 I A. 84, referred to 
Hasan Ali v. Nazo. 

fl.L. H 11 AIL 466 

4. — Art 91 and Art. 120. — Suit for declaration 
of title — Incidental rehtf — Setting aside ‘instru- 
ment ] The period of limitation ioi suits to de- 
claie title is six yeais from the date when the right 
accrued, undei the Limitation Act, 1877, sch. II, 
art 120 , and this peiiod is nob affected by art. 91, 
though the effect of the declaiation is bo set 
aside an instiumenb as against the plaintiff. 
Fachamutha V Chinnappan. 

Li. L. K. 10 Mad 213 

^ Art. 93. 

See Fraud— Effect of Fraud. 

[I, L. H. 11 Bom. 708 

1 — Art. 96.—Heiemie Becovery Act (Madras) 
— Madras Act II (f s. ^0 — Suit to set aside 

a sale for avrem s of revenue — Fraud ] In a suit in 
July 1885, to set aside a sale of land of the plain- 
tiff, made in July 1884 as if for aiieais of levenue 
under Act 11 ot 1864 (Madias), on the ground 
that the sale had been brought about by fraud 
and collusion between the puichaser and the village 
offioeis, lb was found the plaintiff had knowledge 
of the alleged fraud moie than six months befoie 
suit : Held that the law of limitation applicable bo 
the case was s. 69 of Act II of 1864, and not s. 95 
of the Limitation Acb, and that the suit was there- 
fore barred. Venhatapathi v Subramanya, I. L. U. 
9 Mad. 457, explained BaiJ Nath Sahu v. iMla 
Bital Prmad, 2 B. L. B.' F. B 1, and Lain 
Moharnhlal v Secretary of State for India^ I. L.B. 
11 Oak. 200, considered, Venkata v. Ohbngadu, 
[I.L, R.12 Mad. 168 
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2 — Art 95 and Art 12 — Suit by reversioner 
to establish his title toynoperty sold in execution of 
decree obtained against a widoio as reprewntative 
of her deceased husband’s estate — Fra ud-^ Collu- 
sion,'] The plaintiff, the nearest heir of one 
0 T, who died intestate in 1873, sued to set 
aside a sale of cei tain immoveable pi opei by be- 
longing to the est.ibe of the deceased which had 
been sold on the 3rd November 1875, m execu- 
tion of a money-deciee obtained by the defend- 
ant J, against B F, the widow ot O T B V 
had mariied a second time in 1876, and her 
second husband was the brother of the pur- 
chaser at the execubron sale. The plaintiff al- 
leged that the decree had been fiaudulently and 
collusively obtained on a bond in 0 Fs name, 
which had been foiged by J The suit was 
biought on the 28bh Januaiy 1878, and the plain- 
tiff prayed that the sale might; be cancelled, 
having been made in order to defeat his light; 
that he might be declaied the hen ot 0 and 
that possession of the propeity, with mesne pio- 
fits, might be awaided to him The lower Gouibs 
dismissed the suit, holding that it was bailed by 
ait. 12, cl. (a) of sch. II of the Limitation 
Acb XV of 1877. On appeal bo the High Court * 
Held that ait 12 did nob apply ; for, although 
the plaintiff sued to set aside a sale held iu 
execution of a decree, he did so, not as one 
who would have been bound by the sale if the 
suit had not been brought, but in order to obtain 
a declaration that he was nob bound by it, the 
deciee under which the sale was held having 
been fiaudulent and collubive , so that the cuu^e 
of action could only have aiihen when he became 
aware of the fiaud. Aib. 95 of sch II of Acb 
XV of 1877 applied to the present suit which was, 
theiefore, m tune. Parekh Banohor i\ Bai 
Vakhat 

n. L. R. 11 Bom. 119 

8.— Art 95 and Arts. 12 and 144 —Sale 
for arrears of revenue — Suit for possession of 
land — Fraud J The plaintiff’s laud was sold by 
the Revenue aubhoiibies for arrears of as.sessraonb 
due to The plaintiff applied to the 

Mamlatdar to have the sale set aside on the 
giouiid of fraud on the pait of the but 

his application was rejected ; and the sale was 
confiimed in July 1879. The auoLiou-pui chaser 
was thereupon put in po.ssession In 1880 the 
plaintiff sued to i^covei po.ssession of the land in 
qiiebtiou * Held that the suit, having been 
biought moie than one yeai after the date of 
the sale, was bailed by aib. 12, cl {h) and (t?) 
of sch 11 of the Limitabton Act (XV of 1877). 
The sale was one in pursuance of an oidei’ 
of the Collector or other officer of levenue, and 
if nob for ariears of Government revenue was 
at any rate a sale foi arreais of lent reooveiable 
as arrears of revenue. The plaintiff, as occu- 
pant of the land, was bound by the sale, unless 
and until it was reveised, and the title of the pur- 
chaser at the sale was a pei feebly good title until 
the sale was set a.«ide in due course of law : Held 
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LIMITATION ACT (XV OF 1877) Art. 95 
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also, that; the plaintiff’s allegation, that the sale 
took place in consequence of the fraud of the 
mamdai\ would make, not art. 144, but ait 95, 
applicable to the case. Balaji Keishna v 
Firchanb Budharam. 

[I L. R. 13 Bom, 221 

, Art 97 and Art. 64 — Betention of debt 

by debtor as part of considera ion of another 
contract ] Money due on an account seated 
which would as such, have been bailed m thiee 
yeais fiom the statement, under ActX? of iy77, 
sch. II, art. 64. becomes, for purposes of limita- 
tion, a debt of another character, when, it having 
been the subiect of an ariangement whereby it 
was to be letained by the debtor as pait of the 
consideiatiou upon a proposed sale of land, th.at 
ariangement failed, the sale nob being .''pecificidly 
enfoiceable, and so declaied by decide. In cou- 
fiemplation of a sale of land by the debboi to the 
cj editor, lb was agieed that the book debt should 
be letained by the foimei m satistacbiori of imib 
of the price, but the paities failing to agiee as to 
certain other teims, a suit, brought by the intend- 
ing veiidoi foi specific performance, was dismis- 
sed, on the giouiid that no effectual agreement 
had been made Held that this deciee brought 
about a new state of things, and imposed a new 
obligation on the debtor, who coiihl no longer 
allege that he was absolved by the ci editors being 
entitled to the land instead of the money. He 
became bound to pay that which he had retained 
in payment of his land, the date of the decree 
giving the date of the failuie of an existing con- 
sideration, within the meaning of art. 97. 
Bassu Kuar V. Dhum Singh. 

[I L. R. 11 All. 47 

1.— Ai’t. 99 and Art. 132 — Suit to recover 
assessment paid by a co-omner of property from 
other eo-oivners — Charge on share of co dnver'\ 
In 1S68 the uncle of the plaintiff brought a suit 
(No 176 of 1868), against five members of the 
undivided family, to which the defendants in the 
present suit belonged, and obtained a money- 
deciee In execution of that dscree, he attached 
and sold ceibain laud, in which all the membeis 
of the defendants’ family were inteiested At the 
sale he pui chased the land himself, and was put 
into possession. In 1873 he began to pay the 
assessment upon the whole pioperty. Subsequent 
litigation took place between hira and the defend- 
ants’ family, pending which the plaintiff separat- 
ed fiom his uncle, and obtained the pioperty in 
question as his shaie The result of that litiga- 
tion was a decree by the High Court, on the 23 id 
September 1879, declaring that the plaintiff’s 
uncle was only entitled to the interest of the five 
members of the family who had been defendants 
in his suit (No. 176 of 1868) iu execution of the 
decree in which the propeiby had been sold. The 
plaintiff brought the present suit in 1883 against 
the other members of the family to recover their 
proportionate share of the assessment for the years 
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1875-1878, during which period he had paid the 
whole assessment He prayed for a sale of their 
interest in the land Both the lower Courts held 
that the payment of assessment did not create a 
charge on the property, and that the plaintiff bavin g 
omitted to sue within thiee yeais from the date of 
the payment made by him, the present suit was 
baried. On appeal by the plaintiff to the High 
Court confiiming the lower Couit’s decree, 
that the suit was baried. The plaintiff paid the 
assessment as full owner of the prouei ty and it was 
entirely by his own action that thedefendants had 
been excluded from the p’opeifcy, and did not pay 
their quotas of the asseshment Under those cir- 
cum.staiices. the payments could not be regarded 
as salvage payments so as to make them a charge, 
according to equity, 3 ustice, and good conscience, 
upon the shares ot the other co-owners. Achut 
PtAMCIlANDRA PaI V . HaRI K-^MTI. 

LI L. R, 11 Bom 313 

2.— -Art 99 and Art 1S2 —Gore nimcnt re- 
venue^ Siuc to rccoier money paid on account of— 
Charge on immoieable property — Cv^shmer, Paip 
meat of arrean of rcienue by.\ The plaintiffs 
and defendants were the proprietois of two sepa- 
rate plots of land, separately assessed with Govern- 
ment revenue, but coveied by the same towzi 
number. Plaintiffs paid the Govei nment revenue, 
due from the defendants in respect of their plot 
from September 1873 to June 1885, in order to 
prevent the two plots being bi ought to sale, and 
on the 28th Septembei 1885 instituted a suit to re- 
cover the amount. It was contended on behalf of 
the plaintiff, that ait 132 of sch. II of Act XY of 
1877 applied to the facts of the case, and that the 
plaintiffs were therefore entitled to recover all 
amounts so paid within twelve years of date of 
suit Held that as on the authoiity of Kinu Bam 
JDnss V Muzaffer Ho^nin Shaha, I L R. 14 Calc. 
809, the plaintiffs had no charge upon the pro- 
perty m lespeet of w^hich the payment had been 
made, and as on the authoiity of liantdniY Kallm 
Persad., L. R. 12 I. A 12; I. L. R. 7 All. 502, 
art 132 only applied to cases where the money 
sought to be recovered is a chatge upon the pro- 
perty, the limitation applicable to the case was 
that piovided by art 99 and the plaintiffs’ claim 
in respect of all payments made more than thiee 
yeais befoie suit was barred. Khub Lal Sahu 
r. PUDMANUNB SiNGH. 

£1. L. H. 15 Calc. 642 

, Art. 113. — Mvchange — Agreement that if 

either gjarty were depnied- of land received he 
should o'ceeive other land - Act XF of 1877, 
sch II, Ho, 113.] Ill 1871 the plaintiffs and the 
defendants executed a deed whereby they effected 
an exchange of certain lands, and each party 
agreed to resist by legal process or by bringing 
an action any claim or interference with the 
other in respect of the property exchanged, and 
to bear the costs which might be incuired in such 
legal proceedings in certain pioportious, and that 
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if aa a ic'^nlb of such proceedings cither of the 
pa i ties weie depiived of the lands exchanged or 
any paib of them, the other should make it up 
out of ceifcain of lus own land. In 1881 the 
plaintiffs bi ought an action against a thiid paity, 
who claimed title to some of the exchanged lands, 
and 3oincd the defendants as defeuda ^ts the lat- 
ter admitting the plaintiffs’ title. The plaintiffs 
*weie defeated in that suit iii 1882. In 18S5 (with- 
in three years from the time the defendants re- 
fused to give them other land) they sued on the 
deed of 1871 to have the exchange theiein pio- 
vided for carried out * Held by the Full Bench that 
the cause of action aiose in 1882, when there was 
a loss to the plaintiffs in the sense contemplated m 
the deed, and the defendants were called upon 
specifically to perfoim their covenant, and that 
the present suit having been bi ought within thiee 
yeais after th.eir refusal to perform it, was with- 
in the time fixed by art 118, sch II, of the Limi- 
tation Act ( K.Sf of 1877). Hori Tiwari r. 
Eaghunath Tiwari. 

LI L, R 10 AIL 27 

,Art 115. 

See Art. 36. 

[I. L. R. 11 Bom. 133 


1,— Art. 115 and s. 23 — Bond -- IntereU 
post diem — Xon-pnyment of principal and interest 
at aifreed date—Contniuinq breach — Snccessiie 
bleaches,'] Upon failuie to pay the pnncipal and 
mteiest secured by a bond upon the day appoint- 
ed foi such payment, bi each of the contract to 
pay is committed, and theie is no “ continuing 
breach ” within the meaning of s. 23 nor “ succes- 
sive bleaches ” within the meaning cf art. 116 of 
the Limitation Act (XV of 1877). Maksab Ali 
V . Gulab Chanb. 

[I. L R. 10 All. 85 

2— Art. 115 and s. 61 — Agent for 
ehase of Stores for Goieinment, Suit by — Cause 

of action Suit against Secretary of State — 

Aohiowledgmcnt—Aet A'F of 1877, ss 19 and. 
20.] The plaintiff, a purchasing agent, sued the 
Secretary of State for India in Council to recover 
certain sums of money alleged to be due to him 
for the pui chase of stoies. etc., for the Second 
Cabul Campaign. This suit was bi ought moie 
than three years after the teimination of the 
plaintiff's agency, and more than three years after 
the last supply made by him as purchasing agent, 
bub within a few months after the final refusal of 
the Commissariat Department to pay him the 
amount claimed : Reid, that it was doubtful if 
art. 61 of the second schedule of Limitation Act 
would apply, as against the Secretary of State 
in Council for India, but even if not the suit was 
barred by art. 116. Doya Narain Tbwary r 
S*scriitary of State for India 

fl. L R. 14 Calc. 256 


LIMITATION ACT (XV OF IB71) -contd, 

1 — Art 116 — Suit for arrears of rent — licgis- 
tered contract ] A suit to lecovei aireais of rent 
upon a legisteied contiact is governed by sch IT, 
ait 1 16 of the Limitation Act Umesh Ch under 
Mundul i. A barm ONI Dasi. 

[I L. R. 15 Gala 221 

2. — Art 116 — Suit on bond J A sued as assignee 
of a bond (payable m 1872), hypothecating, land 
in the motus.sil. B, A’s assignor. W'as a vakil 
practising in the High Couit. B had obtained 
an assignment of the obligee’s interest in the 
bond sued on, and also another bond for Bs. 3,000 
between the same parties after the Isb July 1882, 
for lis 1,500 B ha<i pieviously purchased the 
two bonds at a sale in execution of the decree 
of a Mofussil Couit foi Es 5 each A's assign- 
ment from B purported to be made to in pay- 
ment of ceitaiD debts owed to him by B, No 
interest had been paid on the bond and no tender 
had been made to the plaintiff- Held in a suit 
brought in 1884 that tlie creditor s personal 
remedy was bailed by art. 116 of the Limitation 
Act. Hath NAS AM I v. Subramanya. 

[I L. R. 11 Mad. 56 

3. -— Art. 116 — Damages for non-jmyment of 
due date — Charge or hypothecated property — 
Succes.'iiie or continuing breaches of contract,] 
Damages given after the due date of a mort- 
gage for non-p.^yment of the principal money 
upon the due date, are damages for breach 
of contract, and nob interest payable in per- 
foimance of a contract; and urder art 116, 
sch II of the Lnnitation Act iXV of 1877), 
a suit to recover such damages must be brought 
WMthin SIX years fimn the tune when tlie 
contiact for the bieocli of which they aie 
claimed was broken. It cannot be said that such 
damages are, fiom ihe date when the contract 
was broken, and even befoie they have been 
ascertained or decreed, a charge upon the pro- 
perty hypothecited, so as to make ait. 116 in- 
applicable. Price N. d he Great Westei n Railway 
Co , 16 L J. Exch 87 ; Morgan v. Jones, 22 L. J. 
Exch. 232 ; Gordillo v Wegnehn, I L. E. 6 Ch. 
D 2^1 ',Inr3Ker%^sPolieij L. R 14, Eq 331;Z/yr2> 
ardrT:^aJetts,l L E. 14Eq 29],CVZ<iv Foioler, 
L. E. 7 E. and I. Ap 27 ; and Rishen Lyal v. 
TJdit Nariyan. I. L. E 8 All. 4SG, distinguished. 
In such cases there is one breach of the contiact, 
namely, the non-payment on the date agreed 
upon ; aird theie^s no question of coutinuing or 
successive bleaches. Mansab Ah v Gulab Chand , 
I. L II. 10 All. 8.6, referred to. Bhagwant 
Singe i\ Daryao Singh 

[1. L. R 11 All. 416 

, Art. 118 — Suit for declaration that 

alleged adoption is invalid ] WheTe in a suit 
brought in 1886, for a decUuation that an adoption 
alleged to have taken place in 1871 was null and 
void, ihefaetum of adoption was disputed, and in 
was not shown that the alleged adoption became 
known to the plaintiff befoie 1881 : Held, with 


( 577 ) DIGEST OF CASES. ( 578 ) 


LIMITATION ACT (XV OF 1S77), Art 118 

— lontumetl, 

lefeieace to aifc. 118 of sch. II of the Limitation 
Act (XV of 1877), that the suit was within time 
JtKfddamhii Chaodlu'aiii v. Dadtliuin ^Mnuh Roy 
Chaodhri^l L, R, 13 Calc. 308. distinguished, 
Ganga Sahai i \ Lbkhraj 

[I. L R. 9 All 253 

, Art. 120 

See Art, 123. 

rl. L. B. 12 Mad. 487 


; LIMITATION ACT (XV OF 1877) Art. 120 

I — coat I mud 

I sch II of the Limitation Act (Act XV of 1877), 
I which gave the plaintiff a year trom the ith May 
' 1884. the date ou which the moitgagee obtained 
possession, or by ait 120. under which his right 
to siieacciue<l upon the expiry of tne six mouths 
glace allowed to the moitgagoi after the deciee 
ioi foieclosuie, and theie would be six yeai.s 
allowed fiom that time DiG\iiBiJu Misser i\ 
Ram Lal Roy. 

[I L R. 14 Gale 761 


1.— Art 120.— S?ifl 0)1 lorlttc/i instruaioit ivUioli 
could not Itaie hecn registered — Lira \t at lo a Act, 
1859, rS 1, els. 9, 10, 16 ] Th« period of limitation 
applicable under Act XIV of 18.59 to suits upon 
wiitten instiuments which could not have been 
ipgistered under the law in force at the time of 
execution of such instruments was six years under 
ci. 16 of s. I of the said Act. Vekkataghalam 
r, Venkatayta. 

[I. L. R. 11 Mad. 207 


! 5. — Art. 120 and Art 91 — Suit for deelara- 

I t) 0 )i of title — Inctdealal relief — Sctinig aside 
I lastruauiit.l The period of limitation for suits 
I to decUie title is six yeais fioni the date when 
j the light acciued, under the Limitation Act, 
j 1877, sch II, ait. 120, and this peiiod is not 
! affectel by ait. 91, through the effect of the de- 
claration is to set aside an instrument as against 
the plaintiff. Pachamijthu v. Ceixnappan. 

[I, L, R, 10 Mad 213 


2.— Art. 120.-~Act XIII of s. 2— Claim 
to recover an adcaTicef] Act XIII of 18.59 being a 
penal enactment, the Limitation Act (sch. II, art. 
120) is no bar to a claim under s. 2 to recover an 
advance made to a labouiei. In re Kittu. 

[I. L. R. 11 Mad 332 

3 — Art. 120 — Sint for remoial of trees.'} A 
suit by a zemimlar for removal of tiees planted 
in ceitain waste land of his village by persons 
who have no right to plant them, is governed by 
arc. 120, sch II of the Limitation Act, and 
not by ait 32, sch II of the Act. Where a 
defendant having a right to use piopeity for a 
specified pmpose peiveits it to other purposes, 
and a suit has to be instituted for any lelief in 
respect of any luiurious consequences aiismg 
from such peivet''ion, such a suit will be govern- 
ed by ait 33. sch II of the Limitation Act 
Gangadliar v Zilmmyn, I. L R 8 All. 446, 
distiugiiibhed. Musharaf Ali iFrKtiAR Ha- 

SAIN. 

{1. L. R. 10 All. 634 

% 

4.— Art 120 and Art 10.— Maliomedan law — 
Pre-emption — Coad li loaal sale — lliglit of pie-enij)- 
tioii amony copai ceaers —Private partitum of put- 
tidari csfatc.\ A and R had ceitain pioprietary 
lights m an 8-annas putti of acertain mehal C and 
I) had no ught.s in that piitti, buh.,il had a small 
feiuiie in the lemaiuing 8-annas jmitt x\ piivate 
p.nbition between tlie having taken plac^. 

C and P's biothei lent to B two sums of Rs. 200 
and Us 199 by deeds of hai-hd-wufa dated the 
12th and 21st June 1876. 6*and P subsequently 
instituted foieclosuic pioceedings. and on the 
5bh May 1884, were put into possession of B\s 
share m the first mentioned pnfti in execution of 
a decree which they had obtained. On the 18th 
April 188.5 A sued O and P to enforce his right of 
pie-emption //pW. that the suit was nob barred 
limitation, it being governed by either art lO. 

W, D 


6. — Art 120 and Art. 127. — Suit for yjavtition, 
and account (f joint pioperfg} In a suit, com- 
menced an 186.5 by a member of a joint family 
for the declaration of his lights, partition not 
being claimed the order of Her IMajesty in Council 
(1S79) (liiectcd that the talukdar should cause and 
allow the villages foiming the talukdan estate 
anl the proceeds bheieot to be managed and 
applied aeeoidmg to the tiusb declared in favor of 
the membeis ot the family The plaintiff in that 
suit afberw.it ds obtained entiy of his name as a 
co-shaiei m the villages in the legister kept under 
Act XVI f of 1876, 56; and then ou 14bh Decein- 

bei 1880 bi ought the piesent suit for his shaie 
upon paibibiOD, both m that estate as it stood in 
1865, and also with the addition of villages since 
acquired oat of profits, claiming an account 
against tne talukdar Held., tliab the suit, as one 
for paifcition and an nccoimt, was not haired 
by hm’babioii under Act XV of 1877, ait 120, 
and must be dccieed. FiRTm Pal i\ Jowahir 
Singh. 

[I. L. R. 14 Calc 493 
fL. R.14I. A. 37 

. Art 123 and Art 120 — Eeccutor de son 

torz-Suit for ashaic of Government jii'omissorg 
notes hy an keiv against one fahelji ptofessing to 
hold them under a will I Suitxn 1887 by a daughter 
to recover hei share of Government piomissory 
notes being stridhanam of her mother who died 
in J8S0. The piopeity in question had been in 
the possession of a son of the deceased, since her 
death He claimed the property undei a will, but 
the will was set aside by the Couit as false in 
1884 //e7^Z, that Limitation Act, Rch II aib 123, 

is applicable only to cases in which the defendant 
lawfully represents the estate of the deceased, and 
that the suit was accordingly barred by limitation. 
SlTHAMMA i. NARAYANA. 

[I L. R. Mad. 487 

19 
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LIMITATION ACT (XV OF lS77)-oorLtd. 

Art. 597 

Akt. 120. 

[I L E, 14 Calc. 493 

1. — Art. 127 — Ltmitatio/i Act 1859, a, l.cl. 13 — 
Mviidxi ItiWy Maintenance — Eifiaal of person liahlc 
to maintain — Cause of action'^ Inasuitformam- 
tenance brought lu 1887 by a Hindu widow against 
the undivided familyof hei deceased husband, w'ho 
had died about twenty-four years befoie suit, it 
appeared that hei maintenance had not been made a 
charge on specific property Held, that time beg an 
to run against the plaintiff’s claim undei the Limi- 
tation Act of 185y, only fiom the date of lefusal 
on the defendant’s pait to maintain hei. Karat/an 
Jiao Jiamcliandi a Pant v. Mamahai (I. L. R 
3 Bom. 415), followed. Eamanamma v. Sam- 
EAYYA 

[I.L. R.12Mad 347 

2 —Art 127 — Suit for share of property alleged 
to le jomt— Limitation Act 1859, s \,cl. Pro- 
perty in possession of amanaging member.] Suitfoi 
partition and possession of an undivided share of 
property sold to plaintiff by an aged gosh a lady of 
the class of Canaiese Muhammadans called Nava- 
yats The piopeity sold was the vendoi’s shaie 
as heiiess of hei father, biothei, and sister, •who 
died in 1856, i860 and 1871, lespectively, but it 
appeared that the propeity of the family had been 
in the possession of one managing memhei since 
1856 • Held, that the suit was not haiied by limi- 
tation. Khatua V. Ismail. 

fl. L. R 12 Mad. 380 

S . — Art. 127.— for possession by purchaser 
from sharer 'in joint family^ Ait 127 of sch II 
of Act XV of i877 does not apply to a suit wheie 
the plaintiff is a sti anger, who has pui chased a 
share in joint family pioperty from one of the 
membeis thereof Hoeendua Chunbra Gupta 
liOY i’, Aunoardi Mukdul. 

[I. L. R. 14 Oalo. 544 

4. — Art 127 — Hindu laiv— ‘Joint family — Joint 
estate^Partit ton— Partition of estate i eseried un- 
divided — Possession of reseried pot f ion by oiu 
member of family — Adverse possession — Po.sses.sion 
inference arising froin—Purdenof proof -‘lies Judi- 
cata as between defendants'] The plaintiffs sued 
-for part of a house as a portion ot joint family 
property left undivided on the occasion of a gene- 
ral partition which had taken place about thiity- 
five years befoie the suit. The defendant had 
since then been in sole possession and enjoyment 
of the house in dispute The Suboidinate Judge 
dismissed the suit as bailed by limitation, on the 
ground that the plaintiffs had failed to piove 
participation in po.ssession or enjoyment within 
twelve years. On appeal, the Assistant Judge 
held that as no shaie had been demanded or le- 
fused, the defendant’s possession was not adverso 
to the plaintiffs, and as the house in dispute had 
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been admittedly leserved fiom partition, art. 12T 
of the Limitation Act XY of 1877 did not 
apply. He theiefoie leveised the decree of the 
Suboidinate Judge, and remanded the case for 
retiial on the meiits. On appeal to the High 
Couit • Held that the suit was bailed. The fact 
that the house in question had admittedly re- 
mained undivided, did not pi event the operation 
of the Limitation Act, and ait. 127 of Act XT 
of 1877 applied That article applies equally to a 
portion of joint family piopeity left undivided as 
to the whole estate, and twelve yeais’ exclusion, 
kuown to the excluded shaier, binds him in the 
one case as in the ^other. What w^ould bar the 
opeiation of the aiticle in question would be a 
lesei ve of a pait of the joint estate fiom paitition, 
and a possession of that poition conceded to, and 
taken by, one of the shareis as the common 
propeity of himself and the other shaieis. 
Ramchais'dra Narayan V . NarayanMahadev. 

fl. L. R 11 Bom. 216 

See Tatya v Anaji. 

[1. L. R. 11 Bom. 220 note 

and ViTHOBi r Naeayak. 

[I. L. R. 11 Bom, 221 note. 

5 — Art. 127.— Joint family — Possession by one 
member of family— Heglect by plaintiff to take 
2 wsses 6 ion of It is share notwithstanding request that 
he would do so — Adverse Po,\'session.'\ The plain- 
tiff and the defendant wore biotheis and niembeis 
of an undivided family The plaintiff -viais in 
Goveinmenb service, and had been foi a long time 
absent fiom his native place on duty, the family 
piopeity lemaiuiug under the management of the 
deiendant In 1863 the defendant wiote to the 
plaintiff, requesting him to leturn and manage 
his shaie ot the pioperty, or to employ some one 
to manage it for him. Nothing howevei was 
done by the plaintiff in the matter, and the defend- 
ant continued in the possession In 1882 the plain- 
tiff sued the defendant for paitition The defend- 
ant pleaded tha^ the suit was bailed contending 
that he had been in adveise possession tiom the 
date of the letter The Court ot Fust Instance 
aw’-aided the plaintiff’s claim. The defendant ap- 
pealed, and the loiiei Appellate Court reversed the 
lowei Oouit’s deciee, holding that the suit was 
bailed. On appeal by the plaintiff to the High 
Coiub . Held, that the suit was not haired. The 
above-mentioned Icttei of the defendant showed 
that up to the date at winch it was wntten, the 
defendant had not been in possession of the pio- 
peity “ as las own property to the exclusion of 
the plaintiff,” and the meic ciiciimbtanoe that, 
subsequently to the date of the loiter, the plain- 
tiff had not paifcicipatcd in piolibs, would not, 
in the absence of othei evidence, justify the in- 
ference that the plaintiff was then excluded. 
Binkar Sabasiiiv V . Bhikaji Bababhiv. 

iL L. K 11 Bom. 365 
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^conUmwd, 

6. — Art. 127. — Limitation Act ^ s 1,6*Z. 13 

—'Siiit/or share on po^itUionof proj)erty'\ In 
1SU3 <9 being in possession of the zemiudan of 
M the peimanenfc settlement wiis made ^\lGh him 
and a was gianted to him asxnesciibed 

by Reg, XXV of i802. In 1827 C, the only son 
of being m possession of the zemindaii, got 
into debt and the zemindau was sold in exe- 
cution of a deciee and bought by Groveumeut. 
In 1835 the zemindaii was gianted to «/, the son 
of fy, by Government, and a sanucl issued in 
the usual teims as prescribed by lleg XXV of 
1802. J died in 18G1 leaving four sons, tnethiee 
plaintiffs and D, his eldest^son. i? died in 18G9 
leaving an only son, the infant defendant In 18b9 
the Couit of Wards took chaige of the estate on 
behalf of the infant defendant and allowed his 
uncle, plaintiff No. 1, to leceive the rents of the 
zemindari as renter. The infant defendant and 
his thiee uncles lived in the same house and 
paiticipated in the joint family xnoxieity until 
1872, when the plaintiffs claimed to have the 
z-smindaii divided By an agieeinent between the 
plaintiffs and the Couit of Waids all the moveable 
and immoveable piopeity, except the zemindau 
taluk, was divided into tour shaies and distuouted 
in 1874: between the plaintiffs and defendants 
In 1881 the plaintiffs sued foi paitition of the 
zemindari, alleging that then cause ot action aiose 
in 1872, when the Com t of Waids denied their 
right to a partition of the zemindau taluk. The 
defendants pleaded that the suit Wtas haired by 
limitation • Held that the suit was not haired 
by limitation. Jaganatha v Eambhadra. 

[I.L B. 11 Mad. 380 

7. -'Art. 127— Xir^/iSoO, s.\,cl 18— 
Joint family — Partition — Claim by absent member 
-—Ad terse jpossesston—Pxrlusion — Pa? tteijiation in 
profits of joint property — Payment — Occasional 
residence o} wife of absent member with joint 
family'] The plaintiff and his foui biotheis (6-h 
iiS, i2andj5) weie members of a joint Hindu 
family The only one of them who lived at home 
was 8, In 1854 the family propeity, which had 
been moitgaged, was ledeemed b^^ the brothers, 
and after ledemjition it was placed under the 
management of S by the eldest brother, G Sub- 
sequently, two of the brothers died while absent 
fiom the village ; and the plaintiff, who was 
twenty yea IS ot age in 1854, joined the ainiy in 
1855 He did not retiiin until ; bub, duiing 
the interval, bis wife used occasionally to visit 
her husband’s native place, and duuiig these 
visits resided in the family house with S and 
G In 3 872 G died. The plaintiff alleged that 
in 1876 he demanded his share, bub was refused. 
In 1883 he filed this suit for paibibiou. It was 
contended that the light of the plaintiff had 
become baued by the Limitation Act XIV of 1859, 
and was nob revived by Act XV of 1877, which 
was m foioe at the date the suit was bi ought. 
The Court of Fust Instance awarded the plaintiff’s 
claim, On appeal, the Assistant Judge reversed 


LIMITATION ACT (XV OF 1877), Art. 130 

— continued, 

the decree of the Court below, holding that under 
cl 13 of s. 1 of the Limitation Act XIV of 
1859 the plaintiff had lost his right to sue, and 
that such light could nob be levived by the pass- 
ing of the subsequent Limitation Acts IX of 1871 
and XV of 1877. He was of opinion that the 
fact that the plaintiff’s 'Wife had put up at S's 
house for a few days, if it weie a fact, did not 
help the plaintiff’s title Held by the High 
Court following Ahmed v. Moro Keshat\ I. L E. 
11 Bom 4G1 note, that the occasional residence of 
the plaintiff’s wife with N, who was in possession 
of the propeity, might be a benefit out of the 
estate equivalent to a payment so as to satisfy the 
requirement of cl 13 of s. 1 of Limitation Act 
XIV of 1859 If such a benefit had been received 
by the plaintiff within twelve yeais pieviously 
to the repeal of that Act, the plaintiff had not 
lost his light bo sue at the date of the passing of 
Act IX of 1871 ; and that Act would, therefore, 
have applied to any suit brought by him while it 
waa. in luice By ait. 127 of sch. II of the Limita- 
tion Act IX of 1871, the xieiiod of limitation dated 
fiom the tune when the plaintiff claimed and was 
refused his share, which, accoiding to the plain- 
tiff's allegation, was in 1876, Act IX of 1871 was 
lepealed by Act XV of 1877j which governed the 
present suit, unless the light bo sue had expired 
under Act XIV of 1859. The Couit lemauded the 
case for a fiesh decision on the question of limita- 
tion, having legaid to the above observations 
Fane Bable c. A^ttaji Gangadhae. 

[I. L. R. 11 Bom.-455 

Ahmed r. Moro Fbshav. 

1 i.. L. R. 11 Bom 461 note 

8 — Art. 127 — “ Joint family property — “ Xr- 
cJnsiojp from such J^royierty ] A Mahomedan 
family consisting of thiee brothers and their 
uncle jointly owned certain immoveable piopeiby 
which the uncle managed Two of the bi others 
effected a settlement of accounts with the uncle, 
with leference to the piofits of the estate , the 
shaie of the three brothers was appiopnated ; 
and the money lepresenting that share was depo- 
sited with the uncle. Subsequently the two who 
had effected the settlement withdrew their por- 
tion of the common share, and the thiid brother 
sued the uncle to lecover a sum of money as his 
one-thud portion. He alleged that he had been 
deceived by the defendant uifco supposing that his 
poiDion was lucludod lu the amount wibhdiawn 
by his brothels ^ but be did not base his suit upon 
auy allegation ot iiaud. It was contended that 
aib 127, sch. II of the Limitation Act (XV of 
1877) ajiphed to the suit, limitabioii luuuing from 
a date wheieon the defen lant had denied all lia- 
bility in respect ot the plaintiff’s demand . Held 
tha tbhe amount claimed could not, under the 
circumstanc:is, be regarded as joint family pio- 
peiby, that the defendant’s denial of the plaintiff’s 
light to lecovei that amount was not an exclusion 
ot the ijlaintiff iiom such piopeity, and that, 
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coDPcquenbly mb 127 did boI aoply to tlic suit 
AiiMAD Ali Khan i \ Husain Ali Khan. 

[I. L. R. 10 All. 109 

9 — Art. Limitation ^^*^,1859, « 1, ch IS 
•—Pai'fitionsuii Jor share of jooit family estate — 
Padurc to proic j)a)'ttcij?ation %n thefamllij co^par- 
cenanj lottMn the ^yer^odf} In a suit brought in 
1881 for a sbaie ot joint family estate, the ques- 
tion \Ybetbcr the plain tiS’s light to sue was bar- 
led by limitation under Act XIV of 1859, s. 1, 
cl IS, depended on whether there had been any 
participation of piofibs between the plaintiffs’ 
father and the defendants, who with him weie 
co-descendants fioni a common ancestor, after 
1837 down to which ^ear the family wasceitamly 
joint If in 1871 the peiiod of limitation had 
expired, the Act IX of that yeai and the latei 
Acts need nob be referied to ; for, if they altered 
the law, they wonld not levive the right of suit 
XJpoii the evidence it was found that whatever 
might have been the fathei’s intention when he 
settled in another village in 1837, the effect of 
what had been since done, or omitted, on both 
sides, was that in due time the light of suit had 
become bailed under the fiiet Limitation Act 
APPASAMI ODAYAR V. SUBRAMANYA OdAYAR. 


10.— Art 127 and Art. IZl, - Pennon, Suit 
for share of — &ift of pension. JSffeet of as against 
right of heir hj mheritance ] A pension of the 
nature described in Act XXII I of 1871, (Pensions 
Act), s. 7, cl. (2) was drawn by a Mahomedau, 
la whose name alone it was recorded in the Gov- 
ernment registeis, for himself and the other 
membeis of his family, who, up to the time of 
his death, received their shaies from him. Shoitly 
before he died, he executed a deed of gift in 
favor of his wife, which puipoited to assign to 
her the whole pension. No mutation of names 
was effected in the Government itgi.«ters, but the 
deed of gift aud the sanarls in respect of which 
the pension had originally been gi anted, were 
handed over to the donee. After the death of 
the donor, one of his sisteis biought a suit against 
his widow to establish hei light (i) bo receive the 
share in the pension which she had inherited from 
her father and leceived up to her brother’s death ; 
and (n) as heir bo her biother himself, to the 
shaie which he had inheiited. In defence it was 
jileadod {uitei aha) that the suit was bailed by 
limitation Held that it was doubtful whether 
in such a case and as between such parties the 
Limitation Act would foe applicable at ali ; but 
that assuming it to be so, eithei ait 127, or art. 
131 of the second .<5chedule should be applied, and 
the plaintiff having leceived her share within 
twelve years, the suit was biought m time. 
Sahib-un-nissa Bibi t. Hafiza Bibi. IIafiza 

BIBI V. SAHXB-UN-NIfeSA ElBI. 
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, Art, 128. — Sint for arrears of maintenance 

— Sait on decree speeifying no date for payment of 
future maintenanee~\ A Hindu widow obtained a 
decree in 1876. which piovided that she should 
receive future maintenance annually at a oeitam 
rate, but did not specify any date on which it 
should become due In 1887 she filed the pieseut 
suit claiming arrears of maintenance at the rate 
fixed in the decree of 1876 : Held that the suit 
did not lie Sahhanatha Dikshatar v. Suhha 
Lalislm I Animal,! L. R. 7 Mad, 80, distinguished. 
Venkanna i\ Aitamma. 

[I L R. 12 Mad. 183 

1 — Art. 130. — Siiio for assessment of rent on 
laliheraj land after decree for resumption — Effect of 
decree as ereat UK} or not relationship of landlord 
and tenant. 1 The plaintiff biought a suit in 1861 
against 0 for resumption of, and foi declaration of 
his light to assess rent upon C's lands wibhiu his 
zemiudaii which 6* held as lahheraj That suit 
was presumably mstituted under Reg. II of 
1819, s. 30, which related only to lesumption of 
lahkeraj lands existing piior to 1790, but theie 
was noching to show conclusively under what law 
it was instituted, or whether the lahheraj giant 
was one subsequent or anbeiior to 1790 In. that 
suit an ex parte decree was passed in 1863 that 
“ the suit be decreed, and the land in dispute be 
declared to be shulturff %e , liable to assessment, 
luasuit brought in ISSGagainst theiepresentatives 
of C, after seiving a notice upon them to pay lent 
for the laud at a ceitain rate, to assess the laud 
at the late mentioned in the notice, and for the 
lecoveiy of lenb at that rate * Held, that the 
deciee of 1863 had not the effect of creating the 
relationship of landlord and tenant between the 
paities. and theiefore the suit, not having been 
brought Within 12 yeais fioin the date of that 
decree, was baired by ait 130 of the Limitation 
Act XV of 1877. Bir Chunder BIanikya v. 
Rajmohun Goswami. 

[I. L. R. 16. Calc. 449 

2 — Art 130. -Sunt for assessment of rent on 
lahheraj land at Ler decree for resumption — Effect of 
decree as creating or not relationship of landlord and 
tenant ] The plaintiff m 1862 obtained a deciee for 
lesumption of land held under an invalid lalihc- 
ruj title created before 1790, the decree declaring 
the land liable to assessment. In a suit biought 
more than twelve yeais after the deciee against 
the lopreseiitatives of the defendant in the suit 
of 1862 to assess the land Held, that the decree 
of 1862 did not create the lelatiouship of landlord 
and tenant between the parties, and that the suit 
was therefore baried under art 130 of the Limi- 
tation Act XV of 1877. Nil Komul Chucker* 
BUTTY Bir Ohunber Manikya. 

[1. L R. 16 Calc, 450 note 

, Art. 131. 


tl. L. R. 9 All, 213 




[I. L R. 9 All. 213 


[I. h. R. 12 Mad. 26 
[L. R. 15 1. A. 167 
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concluded. 

1 — Art 131 — Execution of decree for mainte- 
nance— Decree for imyment of an annuity icithout 
specfyuuf date of payment — Default in pay mg such 
annuity — Enforcement of payment hy execution 
of decree- Computation of time 1 A Hindu widow 
obtaiuedadecieedatedTtfi Septembei 1865, diiecb- 
ing tbafc a sum of Rs S6 should be paid to her every 
year on account of her maintenance. The jndi?- 
ment-debtois paid the annuity for some years In 
1881 the widow applied for execution of the 
decree, and recovered thiee years’ arrears. In 
1885 payments having* again fallen into arrears, 
she again applied foi execution, but her applica- 
tion was rejected as barrerl by limitation, having 
been made more than three years after the last 
pieceding application Held., that the application 
•was not time-barred The decree created a pe- 
riodically recurring right. Though no precise date 
was specified in the decree for payment of the 
annuity, the judgment-debtors -were liable to 
make the payment on the day year from its 
date, and thenceforward on the corresponding 
date yeai after year The deciee was, as to each 
year’s annuity, to be regarded as speaking on the 
day upon which for that year it became opera- 
tive, and separately for each year. The right to 
execute acciuing on a particular day, limitation 
should be coinpiitod fiom that day should the 
judgment-debtoi fail to obey the order of the 
Court. Sahliarani Dihdut v. Ganesh Sathe. I. L. R. 
3 Bom. 19B, followed. Sahlianatlia Dikshatar v. 
tSuhha Lalishm Ammal., I. L. R. 7 Mad. 80, and 
TiizufJihan v. Sirddar Khan, I. L. R. 7 Mad. 83, 
distinguished Lakshmibai Bapuji Oka v. Mad- 
HAVEAV Bapuji Oka. 

[I. L. K. 12 Bom. 65 

2. — Art. 131. — Declaratory decree for share of 
lents and for mesne p^r of ts — Periodical payments.~\ 
A decree declaiing that the plaintiff was entitled to 
receive every year from the defendant 12 per cent, 
of the rents and profits of a ceitain iuam village, 
and awarding mesne profits fiom the date of suit, 
was held not to be an awaid of a peiiodical pay- 
ment in eetermini. The very word •• mesne’ ’implies 
a teiminus ad yuem as well as d quo. and in the 
absence of a special ordei the terminus was the 
date of the deciee. Vinayak Amrit i, Abaji 
Haibatrav. 

[I. L. R. 12 Bom. 16 

3 — Art 131 and Art 132. — Claim for arrears 
of revenue by grantee from Goiernment.'] The right 
to the revenue on ceitam land haj^^ing been granted 
to the trustees of a mosque, the said giant -wascon- 
firmed by Government in I860. In 1883, a suit was 
brought to recovei an ears of revenue from the 
owners of the land. It was found that no payment 
of revenue had ever been made by the defendants 
to the plaintiff, and the suit was dismissed as 
barred by limitation under art. 144, sch. II of the 
Limitation Act . Held, that the suit was not 
barred, and that the plaintiff was entitled under 
arts. 131 and 132 of the Limitation Act to recover 
12 years’ arrears of revenue. Alubi v. Kunhi Bi. 

£1. L, R. 10 Mad. 115 
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, Art. 132 

See Art 99. 

fl L. R. 11 Bom. 313 

[I L. R. 16 Calc. 542 

See Art 147 

[I. L. R, 13 Bom. 90 

1. — Art 132. — Charge on immoveable property 
^Mortgage — Suit for money lent~\ 4 lent B 
Rs 99. and B executed a document on the 24th July 
1881, whereby he agreed to lepay the amount 
with inteiest in the month of Baisakb, 1289 F S. 
(April 1882), and fuither agreed that, if he did 
not nay the money as stipulated, he should seil 
his light to ceitain land and thac A should take 
possession theieof, and that after A took pos- 
session of the laud no interest should be paid 
by him (i?) and that A should pay the rent of 
the landlord out of the profits of the laud with- 
ouc any objection A instituted a suit on the 3id 
August 1885, to lecover the Rs 99 Held, that 
the document did not amount to a mortgage, nor 
did it create a chaige under p. 100 of the Trans- 
fer of Propel ty Act, and that the suit was barred 
by limitation, three years, and not twelve years 
under art 132 of the Limitation Act being the 
peiiod applicable. Madho Misser v Sidk Binaik 
XJPADHYA alias Bena Ufabhya 

{I. L. R. 14 Calc 687 

2. — Art 132 — Bsgistered hypothecate on-Vond — 
Personal lemedy barred after six years Ait, 
132 of sch II of the Indian Limitation Act 1877, 
by which a peiiod of twelve years is allowed to 
enforce payment of money chaiged on immoveable 
pioperby, refers only to suits to enfoice payment 
by sale of the propel ty charged, and not to a claim 
to enforce the personal remedy on a legistered 
bond by which immoveable piopeity is pledged as 
secuuty foi the debt Seshayi a d Ankamma. 

[L L. R, 10 Mad. 100 

3 Art 132 — Suit for money charged upon 
immoveable pnoperty — Instrument ynirporting in 
general terms to charge all the property of obligor— 
Maxim ‘‘certnm est quod certum xeddi potest.”] 
The obligor of a bond acknowledged tbeiem that 
be had borrowed Rs. 153 from the obligee at the 
rate of Re. 1-8 per cent, per mensem, and pro- 
mised to pay the piincipal with interest at the 
agreed rate upon a date named. The bond con- 
tinued thus * — ‘’To secure this money, I pledge, 
voluntarily and willingly, my wealth and pro- 
pel by in favour of the said bankei Whatever 
propeity, &c., belonging to me be found by the 
said banker, that all should be available to the 
said banker. If, without discharging the debt 
due to this banker, I should sell, mortgage, or 
dispose of the property to another banker, such 
transfer shall be void. For this reason. I have 
of my free will and consent executed this 
hypothecation-bond that it may be of use when 
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needed.” The amount seeured by the bond be- 
came due on the 6th May 1879. The bond was 
legistered under the Registration Act as a docu- 
ment affecting immoveable property, and the 
obligor* was a party to such registration On the 
9th. Blay 1886, the obligee sued the heir of the 
obligor to recover the principal and interest due 
upon the bond by enforcement of lien against 
and sale of immoveable pioperty belonging to 
the defendant ; that the woids used in the 

bond as indicating the propcity which was in- 
tended to be snb3ect to the ebarg ‘ were sufficient- 
ly specific and certain to include, and were rn- 
tended to include, all the property of the obligor ; 
that this being so, the maxim est q^iiod 

certinn rediii ^yotest ’’ applied ; that the bond 
created a chai ge upon the immoveable property 
of the obligor m respect of the principal and 
interest in question ; that such principal and 
interest were monies charged upon immoveable 
property within the meaning of sch. II, art 132 
of the Limitation Act (XV of 1877) ; and that 
so far as the claim was to enforce payment of 
such principal and interest by recouise to the 
immoveable pioperty of the obligor, the suit was 
brought within time JR am Dm v. Kalita Pramd^ 
I. L. R. 7 All. 602 ; Gaurt Sliayihtr v Surju I. L XI. 
3 All 276 ; and Tadmaii v. D'Dptneml, L R 20 
Ch. D. 758, referred to Ramsidh Pande i*. 
Balgoeind. 

(L L. R. 9 All. 158 

4 -‘-Art. Construction of will — Charge on 
tmmoveahle p'operty.'] A will devising immove- 
ables stated that the father of the devisee had lent 
a sum of money to the testator, and directed the 
devisee to repay the debt with interest This was 
construed to be a charge ou immoveables, and it 
was held that a suit, brought by the auction-pui- 
chaser of the creditor’s claim, to recover the 
above-mentioned debt, was within art. 1*12 of the 
second schedule of Act XY of 1877 ; and having 
been brought within twelve years from the date 
when the debt was so charged was not barred by 
time. Grish Ohukder Haiti v, Anuhdomoyi 
Debi, 

[I. L. H. 15 Calc. 66 
[L. R. 14 I A. 37 

Art. 132 and Art. 147.— on a morU 
gage-hond — K'lghslb mortgage — “ Mortgage ” and 
Charge ” — Transfer of Property Act^ ss 58, 60, 
67, 83, 86, 87 — 89, V2, 93, 100 "I A suit on a mort- 
gage-bond to enforce payment by sale of premises 
hypothecated is governed by art. 132 and not 
aib H7 of the Limitation Act. Brojo Lai Sing 
V. Gour Charan Sen,l L. R. 12 Oalc. Ill, over- 
ruled ; Sliih Lai v. Qanga Perlisad, I. L. R. 6 All. 
561, dissented from. The clear distinction drawn 
for the first time between ‘^mortgage” and 
‘^charge ” in the Transfer of Property Act is not 
observed in the Limitation Act. Girwar Singh 
u. Thakxjb Nabain Singh. 

[I. L R 14 Oalc. 730 
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6.— Art 132 and Art, 14:7. --Transfer of Pro- 
perty Act (iF a/‘l882), ss. 58, lOO—IIgpotlicGafion- 
hand,'] The period of limitation for suits upon 
hypothecation-bonds, which contain no power of 
sale, or effect no transfer of propeity, executed 
before the Transfer of Property Act came into 
opeiation is twelve years under sch. II ait. 133 of 
the Limitation Act of 1877, Ahha v JSfanu (I.L.R. 
9 Mad. 218), followed Per Muttusami Ayyar, 
T. — “ The transaction in suit appears to be of the 
kind described in s. 100 Of the Transfer of Pro- 
perty Act, which defines how a charge is created 
but *' it seems to me that the Transfer of Property 
Act does nob invest all'prior hypothecations with 
the lights and liabilities arising fiom simple 
mortgages, whether or not those transactions 
satasfy the requirements of the definition it con- 
tains of simple mortgages.” Rang as ami v. Mut- 
tuhumarafpa. 

[I. L. R. 10 Mad. 509 

7 —Art. 134 — Mortgage — Sale of mortgagee's 
rights and %7iterests for the recovery of arrears of 
revenue — Suit for redemption — Beg. XI of 
1882. s 2^— Reg. XVII of 1S06 ] It was not 
intended that property which would pass on the 
sale by a mortgagee of liis inteiesb should come 
within the scope of art, 134, sch. II of the 
Limitation Act (XV of 1877). That article was 
intended to protect, after the expiration of 
twelve years fioni the date of a purchase, a per- 
son who happening to pui chase fiom a mortga- 
gee bad leasonable giounds for believing, and 
did believe, that his vendoi had the powei to con*- 
vey and was conveying to him an absolute in- 
teiesb and not meiely the interest of a mortgagee, 
Radunatli Doss v Gishorne and Co .14 Moore’s I. A. 

1 ; G B. L R. .530 ; Piaiey Lai v, Saliga. I L. R. 

2 All 394, and Kamal Singh v Batul Fatima, I L, 
B. 2 All 460, refeiied to Contempoiaueoiisly 
with the execution of a legisbeied deed of sale of 
zemindari piopeity in 1835 for Rs 4,000. the ven- 
dee executed a deed in favour of the vendors, 
which also was legisbered, and hy which he agreedl 
that if within ten jeais the veudois should pay 
Rs. 4,000 in a lump sum without interest, he 
would accept the* same and cancel the sale, and 
that he should be in possession during that 
period. This transaction admittedly amounted 
toamoitgage by conditional sale. The inoitga- 
gee remained in possession, and his name was 
entered as that of pioprietor in the Collector’s 
register, in whi«h no allusion was made to a 
mortgage. In 1810 his rights in this propeity 
weie sold hy auction for arrears of Government 
revenue due by him on account of other land, 
and apparently no notice was given by any one 
at or piior to the sale that it was the mortga- 
gee’s intoi est only which was about to be or was 
being sold The proptuby was purchased fox* 
Rs. 3,000 by S who took possession, and in 1846 
sold it for Rs. 3,000 to T, who took possession, and 
in 1847 sold it for the same sum to C, On the oc- 
casion of each transfer, the name of the transferee 
was entered in the Collectoi’s register as that of 
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propiietor. No application for foreclosure "vras 
mode at any time. In 1885 the representatives of 
tbe mortgagois biought a suit against the le- 
presentative of C for redemption of the mortgage 
and for mesne profits. The defendant pleaded (i) 
that the suit was bailed by limitation under 
art. 134. sch II of Act XV of 1S77, (ii) that the 
seveial tiansferees weie innocent purchasers for 
valuable consid elation without notice, who had 
puicha&ed in each case fiom the peisou who was 
with the consent, express oi implied, of the per- 
sons for the time being interested the ostensible 
owner, and had in each case, prior to the puichase 
taken reasonable caie to as^eitain that the trans- 
feror had power to make the transfei and had 
acted in good faith. Ifeld that art. 134 of the 
Limitation Act did not apply to the case inasmuch 
as that aibicle referred only to peisons puichas- 
ing what was de facto a mortgage, having leason- 
able giounds for the belief and believing that 
it was an absolute title ; and that, having legaid 
to s. 29 of Reg XI of 1822, to the presumption 
that the several transfeiees knew the law and 
made inquiiies as to the inteiest they weie pur- 
chasing, and examined the register in which 
the deed constituting the tiansaction of 183.5 a 
mortgage was registered, and also having regard 
to the fact that Rs 3,000 only were paid as pur- 
chase money in each case, and to the ciicnm- 
stance that it was doubtful wdiether a puichaser 
at a formal aiiotiou-sale such as that in question 
could be said to have pui chased without notice 
an absolute interest from the mortgagee, it must 
be infeued that the transferees knew, or might, 
or ought to, have known, unless they wilfully 
abstained from inquiry, that the interest which 
they respectively were purchasing was meiely 
that of a mortgagee. Sohhaq Chand Qalah 
Chaml Y Bliai CJuifid.l.Tj.R 6 Bom. 193, lefeiied 
to. Held that as by Reg. XVII of 1 S06 mortgagors 
in such a case as the present wei e entitled to 
redeem within sixty yeais, the plaintiffs weie 
entitled to a decree for ledemption. Bhagwan 
Sahai Bhagwan Din. 

[I. L. R. 9 All 97 

2 —Art. 134 — Clause of oondifional sale in mort- 
gage— Suit hy mortgagee for declaration of the 
title — Decree ordering deUiery of projierty to 
mortgagee in default of payment of mortgagee-deht 
hy mortgagors within oni' month— Default of pay- 
ment hy moi'tgago) s— differ t of such default — 
2Iori gaged property talten hy moMyaaee in eeweu- 
twn of such decree not Viortyarjee hut ah'iolute- 
ly— Suhseqvent suit for redemption.'] In 18G3 
D and C moifcgaged ceitaiu laud to one O 
iiudei a nioitgas-e-deed. wdneh provided that 
if the moitgage-debt was not paid at the stipu- 
lated time, the laud should become the absolute 
piopeity of (r the moitgagee. In 1871 G filed 
an ejectment suit against B and C and one 
iJ, alleging that he bad become ovuier of the 
land by operation of the above clause, and that 
he had subsequently let it to -S, who now in 
collusion with the other two defendants (the 
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moitgagors), denied his title. The ej’ectmenfc 
suit was subsequently converted into one for a 
dedal ation of G's title as owner as against the 
mortgagors, B and O, who claimed a right 
to redeem. A decree was passed in 1872 ordering 
B and O to pay Rs. 100 to G within one 
month, or, in default, to deliver up to him 
possession of the land The money was not paid 
and F, as puichaser from G got possession 
in execution of the above deciee in August 
1873. In September 1885, the plaintiff, as B’s 
heir and legal representative, filed a suit against 
G and F to redeem the property. The "Couit 
of Fust Instance dismissed the suit, holding that 
the plaintiff’s claim was res yiuUeata by viitiie 
of the decree passed in 1872, and that the light 
to redeem was lost. On appeal the Court revers- 
ed this decision and passed a decree for ledemp- 
tion on payment of Rs 100 by the plaintiff wuth- 
in SIX months The defendant V then ap- 
plied to the High Conit under its extraordinary 
juiisdiction. Held, that the suit was bailed 
under art 134 of sch. II of the Limitation 
Act (XV of 1877)— T^having purchased the land 
for value fiom G the ostensible owner, moie 
than twelve years before suit. Vishnu Chinta- 
MAN V , BaLAJI bin BaGHUJI. 


3. — Art, 134 — Suit to redeem hy assignee of 
equity of redemption — Title purchased at execU' 
tion-sale] Suit, in 1885, by the ashi gnee of the 
equity of redemption to ledeem a moitgage of 
1826. The mortgagees were pub into possession 
under the moitgage and no interest was paid In 
1855 the mortgaged piemises weie sold at a Court- 
sale in executiouof a deciee against the mortgagees 
as if they foimed part of their family pioperty, 
and the defendant derived title from the execu- 
tion-puichasei who had dealt with it as absolute 
ownei Held, that the suit was bailed undei the 
Limitation Act 1877, sch. II, ait. 134. Muthu 
Kaaibalinga. 

[I L.R. 12 Mad. 316 


, Art. 135 — Suit hy mortgagee a gain <it mort- 
gagor and purchasers from him — Begulation XVII 
^/'lSC6 — Transfur of Property Act (IV of 1882).] 
A moitgage hy conditional sale before the oper- 
ation of the Transfer of Propel ty Act, 1882. on 
default made in payment, proceedings having been 
taken by the mortgagee under Reg. XVII 
of ISOG, entitled the moitgagee to possession 
after the yeai of giace. On the mortgagor’s light 
of possession being thus brought to an end without 
a suit for foieolosuie, a right of entiy accrued to 
the mortgagee whose suit for possession, unless 
biought within twelve years fiom the date ‘‘when 
the mortgagor's right to po'^ses-^sion d^^termined,” 
was bailed Ity ait. 135 of sch II of Act XV of 


•, Art 135, 

See Art. 144— Adverse Possession. 

[I L. R. 12 All 144 


11 . L. H 12 Bom. 352 
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1877. This Rcg-iilation foteclosuio was applied 
to a moitgapfOjdated 17th Novcnibex ISOH, botween 
Hindus, with powoi of ciiti^- and sale, in the 
English fonn, of laud in the 2 hPorgnnualis Dis- 
trict (which moitgage, theiefoie, leccived the 
same effect as amoitgage by conditional-salo), 
and the piocecdings were pci feet on or befoie 
81st March 1878 as against the inoitgatror, whose 
light of possession deteimined on the 17th Febiu- 
aiy 18()6, Paicels of the moitgaged land had 
been sold by the mortgagor do-wnto August 18C6, 
and the pmohnseis, not having been seived with 
notice of the above proceedings under the Pegu- 
lacion, w'eie noio paities thereto, so that the rela- 
tion of nioitgagee and moitgagor continued to 
BLihsist, as between them and the mortgagee, not- 
withstanding the debeimination of the mort- 
gagor’s right of possession In a suit brought in 
3 882 against these puichaseis, as also against the 
mortgagor for foreclosure and possession, by a 
transferees, wbo had acquired the mortgagee’s 
interest in D79 ; Held, that the mortgagor’s right 
of possession determined on the above date, and 
that the mortgagee’s light of suing for possession 
having been extinguished on the expiiation of 
twelve yeais from that time, a:., on the 17th 
February 1878, such light was not revived by the 
subsequent creation of suits for foi eel ©sure, on 
the coming into opeiaticn of the Transfer of Pio- 
peity Act, 1882 ; and that the title of the plaintiff 
made thiough the moi tgagee, to sue the pin- 
ch aseis for possession of the moitgaged land, was 
baried by time under art. 18.5. as against them. 
The suit tbeiefore was dismissed as agaimst the 
pui chasers ; but as against the moitgagor, who 
made no defence, the light of possession in the 
moi tgagee consequent on the proceedings under 
the Regulation m force till its repeal in 1882 
suppoited the decree made against him by the 
('cults below, from which he had not appealed, 
Bbinath Das v, Khettee Mohun Sikgh. 

[1. L. 16 Calc. 693 
[L. R. 16 I. A. 86 

1. — Art 38.— Suit for possess'ton l^j ynrcliaser 
at sale execidioi of decree.'] A* pul chaser 
at a sale in execution not having applied to 
the Court for possession under s. 818 of the Code 
of Civil Procedure, bi ought a legnlar suit to 
obtain possession of the piopei ty pui chased . Ilelcl 
that, although a remedy mignt be open to the 
plaintiff under s. 3l8, still he was not piecluded 
fiom bringing a regular suit, theiemedios being 
concurrent The words “ the date of the sale,” 
in the thud column of art. 138, sch II of the 
Limitation Act, 1877, signify the date of the actual 
sale, and not that of the confiimation of such sale 
Kishoei Mohuk liOY Chowdet t. Chdhpee 
NA'ih Pal. 

[I. L. R 14 Calc. 644 

2, — Art. 138. — fiuit for purchaser at salemexe- 
eviion of decree — JDelhery tf pvssesswn ly Court.] 
In 18G7, It and 6 mortgaged certain lands to 
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OB by a registered deed of that date In 1870. 
GR obtained a money-decree against B and 
G and in execution put up the moitgaged land 
for ^ sale. The plaintiff purchased it wdthout 
notice of the mortgage j and in Fcbinaiy 1872, 
obtained possession thiough the Couit In the 
meantime, GR brought another suit upon his 
mortgage against his mortgagois He obtained 
a decree, and in Apiil 1872 ejected the plaintiff 
and obtained possession. In 1883 the plaintiff 
filed tbe present suit against B, G and GR to 
recover the lands : Held, that the plaintiff’s suit 
was not barred by art. 138 of sch. II of the 
Limitation Act XV otf 1877, inasmuch as the 
plaintiff had obtained possession through the 
Court within the twelve yeais pieceding the 
spit Agaechand Gumakchaxd r. Eakhma 
Hanmakt. 

ri.L. R. 12 Bom 678 

1.— Art. 140. — Claim to share in 'immoi'ea'ble 
property under ^oiU] The right to pioperty 
left by wnll (assuming that the testator had 
power to dispose of it) falls into possession, by 
Hindu law, immediately upon the death of the 
testator, and tbeiefore a claim, making title 
to shares in immoveable property under a will, 
is bailed by tune, unless brought within twelve 
yeais fiom the date of the testator’s death under 
ait 11-0 of Act XV of 1877, sch II MYLAroirE 
lYASAWMY VYAPOOBY MOODLIAR If. YEO KaY. 

[I. L. R. 14 Calc. 801 
, [L R. 14 I. A. 168 

2— Art. 140 and Arts 141 and 118 — 

Sint hy re lers inner, for yiossesi^ion ly setting 
a.ude adojJtion ] A Hindu, governed by the 
Mitakshaia School of Law. died on the 12th May 
1867, leaving him surviving a widow B and a 
brother B, who was admittedly the next rever- 
sioner. In July 1867 B puipoitcd to adopt a 
son I) to A, and subsequently in September 1867. 
obtained a ceitificate iindei Act XL of 1858. In 
1872 B obtained a .oan from the plaintiff M of 
Hs. 9,000, and to secure its repaj men t executed 
a moitgage of seven monzalis in favor of 31 as 
guardian of JD The money w^as advanced and 
moitgage executed at the instigation of B and 
with his consent, and upon his representation 
that B was the duly adopted son of A, and it 
was admitted fnat the money was specifically 
advanced for. as well as applied towards, the 
payment of decrees obtained against A in his 
lifetinie and against his estate after his death. 
B died in 1878. On the 14th August 1880, J/ 
instituted a suit against JD upon his mortgage, 
and in that suit he made S a paity defendant as 
being the puichasei of the inoitgagor’s inteiest 
in one of the wonzah<i included in his moitgage. 
On the 26th Juno 1882, 31 obtained a decree, 
declaiing that he was entitled to recover the 
I amount due by sale of tbe mortgaged mouzahs. 
In the pioceedings taken in execution of that 


( 59S ) DiaEST OF OASES. ( 594 ) 


LIMITATION ACT (XV OF 1877), Art 140 

— cofitimied. 

decree 31 was opposed by L, wbo was afterwards 
held to be a lemmidar for S, who claimed that 
lie had on the Sth November 1880, pui chased 
five out of the seven monzah^ at a sale in exe- 
cution of certain decrees ag“ainst i?. On the 
29th Febiiiaiy 188 1, IJs claim was allowed, and 
on the 11th "August 1884, 31 biougbt this suit 
against A, N, JR, and D, and the decree-holdeis 
in the suits against R, for a dechiiation of his 
light to follow the mortgaged piopeity m the 
hands of S. It was found as a fact that the 
adoption of D was invalid ; that the advance 
by 9/ to was pistified by legal nece-ssity : and 
that L was the hetiamuJar S It also appealed 
that 31 had himself become the pui chaser of one 
of the moitgaged monzahi^ The lower Couit 
gave 31 a decree declaung him to be entitled 
to recover the full amount of the moitgage- 
inoney from the five ^nouzaJn in the hands of 
S. L and S appealed, and 21 filed a cioss-appeal, 
alleging the adoption to be valid and binding on 
R, It was contended that JD had acquiied an 
absolute title by more than twelve years’ adveise 
possession from the date of his adoption m 1867 
befoie the purchase by 8 in 1880. Held that, 
as B died within twelve years of the alleged 
adoption, although under ait. IIS, sch II, 
Act XV of 1877 (which came into foice before 
the adoption could become perfected by efflux 
of time) a suit for a declaration that an adop- 
tion was invalid should be biougbt within six 
yeais fiom the date when the adoption becomes 
known to the plaintiff, still having regard to 
the provisions of aits. 140 and 141, the next 
leversioner was not thereby prevented from 
suing to obtain possession within twelve years 
from the date of the widow’s death or when the 
estate fell into possession, and theiefore that 8 
iras not barred by limitation from disputing D's 
title. Lala Parbhu Lal r BIylne 

fl L. R. 14 Calc. 401 

, Art. 141. 

See Art. 144— Adverse Possession. 

fl. L. R. 10 All. 485 

« 

, Art. 141. — Suit l)y 31aliomedanB for 

j)osBesswji of wmovcahle property hy onglit of 'in- 
heritance to mother J] Plaintiffs sued for their share 
in the estate of their deceased fathei and mother. 
The defendants weie the brother and a sister and 
a step-mother of the plaintiffs^ As regards the 
claim of the plaintiffs to their shares in the 
estate of their mother, the defendants pleaded 
that the same was ban ed by limitation inasmuch 
as their mothei died on the 22nd January 1873, 
and the suit was not instituted till the 29th of 
Jaumaiy 1885. The Court below finding that 
the mother died on the 22iid January 1873, held 
that art. 141, soh II, Limitation Act. baned the 
claim and dismissed the suit: that ait. 141 

of the Limitation Act does not apply to a suit 
by an heir-at-law for possession of immoveable 
property in that character; but to a suit by a 
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Hindu or Mahomedan who prior to the death of 
a female, occupied the posinion of a remainder- 
man, or level sionei or a devisee, and on the 
death of the female sues on the basis of that 
chaiacter. Hashmat Begam r BIazhar Husain. 

[I. L, R. 10 All. 343 

, Art. 142. 

See Onus PnoBANDX— L imitation [and ' 
Adverse Possession. 

[1. L. R. 16 Gale 473 

1 — Art 142. — Symholt eal giosncB'^ionJ] On 
the 7th November 1868, certain propeity was pur- 
chased by one G JD B nt o, sale held in execution of 
a deciee obtained against one J G. On the Sth 
January 1873, the purchaser obtained a sale-certi- 
ficate, and, on the 10th August 1873, was put into 
symbolical possession of the propeity thiough the 
Court. On the 3rd March 1875, the plaintiff in 
execution of a deciee obtained against G D B 
purchased this property, symbolical possession of 
the pioperby being given to him by the Court ou the 
3Ist Match 1875. On the 7th August 1885, the 
plaintiff brought this suit to recover possession of 
this property, alleging that he had been dispos- 
sessed therefrom on the l.-Jth July I £8.5, by the 
defendant No 2, who had taken an tzara of the 
propeity from the son of J G. The defence set up 
was limitation : Held, that on the principle laid 
down m Juggohundhu 3£iikeijee v Bam Chunder 
By'iaelt, I. L. R, 5 Calc 584, the suit was not 
baired. Kriahna Ball JDutt v. Bad ha JSJrishna 
Snrlihel, I L R. 10 Calc 402, overruled, JOGO- 
BUNDHU MITTER V. PURNANUND GOSSAMI. 

[I. L. R. 16 Calc. 530 

2. — Art. 142. —BisposBesBioii ] Where theplain- 
tiffs were pioprietors of land, but declined 
to engage for the land levenue, in consequence 
of which the defendants were admitted so to 
do, and to obtain possession : Held, that there 
was a dispossession of the plaintiffs within the 
meaning of aib. 142, and that a suit by the 
plaintiffs brought after the expiration of the 
thii ty yeais’ settlement with the defendants was 
baired. BIuhammad Amanulla Khan r. 
Badan Sikgh. 

[L. R. 16 I. A 148 
L. U. 17 Calc 137 

. Art. 144. Col, 

1. Adverse Possession ... ... 695 

See Art. 95. 

[I L. R 13 Bom 221 

See Sale for Arrears of Revenue— 
Incx^mbrances— Act XI op 1859. 

[I. L. R. 14 Calc. 109 


/ 
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(1) ADVEESE POSSESSION. 

1. — Art. 1A:4:.'--Ai)plic<ifh)n <>/'] Art- 144 of 
Act XV of 1877 relatiiigf to adverse possession, 
only applies whcic no other article is specially 
applicable Muhammad Amanulla Khan d, 
BaDAN SiNOtU. 

[L. R. 16 I. A. 148 
[I, L. R, 17 Calc. 137 

2. — Art. 144— prohandt.'] Dnder art 
144 of the Limitation Act (XV of 1877), it is not 
for the plaintiff to prove that he has been in 
possession within twelve years before smtj hut 
it 13 for the defendant to show that he has held 
adveisely to the plaintiff for twelve years. 
Nyamtula Nana valab Faribsha. 

.1 L, R. 13 Bom. 424 

3 — Art, 144 — Stranger claxming interest in 
estate together loith an undivided family — Inherit 
tanoe among such owners ] In a family of three un- 
divided brotheis an estate was purchased by the 
eldest as manager, on whose application a fourth 
paity, a sister's husband, was recorded in the 
revenue recoids as a co-proprietor with them. The 
latter even if he by joining in the puichase had 
become entitled to an undivided fouith share in 
the estate, did not theieby become a member of 
the undivided family , and the meinbois of it 
would not have had a light to succeed to his 
fouith shaie which would have descended to his 
own hipirs, the other tliiec-fouiths whiclihe would 
not have inhoLitcd going by suivivoisbip among 
the membeis of the family. A son of the eldest 
brother obtained, by the death of his fathei and 
uncles sole possession of the whole estate • Ifeld, 
that he did not take the one-fourth share above 
mentioned by any right of inheritance, and that 
in the absence of pi oof that his possession of it 
was by authoiity of the fourth rccoided co-pio- 
pnetor, his possession must be piesumed to have 
been adverse to the latter and to any one claim- 
ing thiough him. It followed that a suit to ob- 
tain fiom those claiming thiough the son, who 
was now dead, the one-fouich share, brought moie 
than twelve years after possession taken by the 
son. by a purchaser, relying on a title thiough the 
fourth co -proprietor, was barred by limitation 
under art. 144 of the second schedule of Act XV 
of 1877 Ramalakshamma r. Ramanna. 

[I L. R. 9 Mad. 482 

Collector of Godavery v, Addanki Ramanna 
Fantulu. 

[L. R. 13 I. A, 147 

4. —Art. 14 c 4 :,—Bena 7 nulars — Purchaser ad sale 
for arrears oj reeenne.'\ In a suit against a 
purchaser at a sale under Act XI of 1859, s. 13, 
the plaintiff claimed to have an incumbrance by 
virtue of two mohurrari pattas executed by the 
heirs of a last of a senes of henajtudars^ and 
the question was whether those who had granted 
the moMrra7*i were entitled to all, or to any, and 
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what part of the land compiisod in theii grant, and 
as to this the most impoitaut fact W'as the actlial 
possession or receipt of the rents, it being found 
that the last henanudar had actual ownership of 
one-fourth of the propei ty compi ised theiein • Held 
that the incumbrance was good to the extent of 
such one-fourth share^ and the twelve ycais bar 
commencing from the date of possession fiist held 
adveisely. the suit was not barred by art. 114, Act 
XV of 1877. Imambandi Bbuum r Kamleswari 
Pershad. 

[I L. R. 14 Calc. 109 
• 131. A 160 

6. - Art 144, — Cause of action — Acts 2X of 1871 
and XV of 1877.] a Hindu widows gi anted a 
gunglehun, tenure to certain tenants in lespect of 
a chur belonging to her husband’s estate. An amuU 
nama was gi anted to the tenants signed by a kar~ 
pardaz of /? in respect of the tenure. R died in 
January 1861, and was succeeded by J and P, 
two daughters, the last of whom died on the 31st 
December 1880. On her death the giandsons 
succeeded to the estate. On Rs death J and P 
got possession of all estate papers, and amongst 
them a doiol granted by the tenants m letum for 
the amuhiama In 18Go pioceedings were taken 
by the tenants to obtain fsahuliats on the footing 
of those documents, which proceedings came to 
an end in 18GS. In 1873 J and P instituted suits 
against the tenants, alleging the amuhiama and 
doiol to be forget les, and seeking to enhance the 
lents payable to them, as well as to have it de- 
claied that R's acts did not bind them In these 
suits it was found that J and P had all along 
been aware of the claim made by the tenants 
that they held a peimanent tenure, and the suits 
were dismissed on the ground that it was too 
late for J and P, after the lapse of twelve yeais 
from R's death to laise the question. In 1884 
JD. a leceivei. instituted a suit in the names of 
tbe giandsons to eject the tenants on amongst 
other grounds that the grandsons, leveisioneis, 
were not bound by Rs acts, and that th^gungle^ 
hurl tenure was liht binding on them ; that *the 
tenants were middlemen and had no right of 
occupancy ; that at all events the plaintiffs weie 
entitled to lent on the aiea of land then held by 
the defendants, astheie had been large accietions 
to the amount covered by the aviulnama and doiol. 
The defendants •amongst other things pleaded 
limitation* Held,, that the suit was haired by 
limitation Adveise possession began to run on 
Rs death (as ,7 and P, who lepioscuted the estate, 
weie then well awaic that the tenants claimed to 
hold the lands undei a peimanent lease, and 
though .7* and P received lenb, the po.ssessiou of 
the tenants was adveise to them), and more than 
twelve years elapsed before Act IX of 1871 came 
into foico, and theieforo the defendants had then 
obtained a good title by adverse possession as 
against all the levcisioners which could not be 
defeated by the provisions of the subsequent 
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(1) ADVERSE POSSESSION— 

tiimitation Acfcs of 1871 and 1877. Deobomoyi 
Gupta v Dayis 

[I D R. 14 Calo. 323 

6 — Art 144 — Limitation Act i 1877, an 141 — 
Adrcrsc po^<^p<ision aqauut icidow — Reiei'^ loners'^ 
The plaintiffs suedfoi possession of ceir-am zemin- 
dari propeity as leveisioners to the estate of one 
C\ their light to sue having acciued as alleged 
hy them on the death of the widow of 6*, which 
took place on 14th October 1884 The defendant 
alleging himself to be the adopted son of Oi and 
being in possession of the piopeity in dispute 
since the death, contended that the claim was 
barred. Ihe Court of Fast Instance dismissed 
the claim as haired by ait 118 of the Limitation 
Act, and on appeal the Distiict Judge held that the 
claim was baired by defendant’s adveise possession 
over the property for more than twelve years. 
On second appeal it was contended that the suit 
being by a Hindu entitled to possession as a re- 
veisioner on the death of a female, was governed 
by ait 141 of the Act, and therefore nob bailed ‘ 
Ifeld, without deciding that question that, as on 
the facts found the adopted son held adversely 
to the widow, adveise possession which barred 
the widow baired also the reversioneis and tnere- 
fore the claim was bailed. The Shiva Gang a 
Caae^ 0 Mooie’s I. A. 543, was referred to. Ghand- 
HARAP Singh i?. Lachman Singh. 

[I. L. H. 10 All. 485 

7. — Art 144 . — thndu icidow — Adopted son — 
Adverse possession against tvidom for more than 
twelve yearsj efect of^ as against a siibsegupntlij 
adopted son — Title ] Adverse possession against 
a Hindu widow for more than twelve years bars the 
rights of a subsequently adopted son S a Hindu, 
died, leaving a widow and a minoi son. The 
minor died in 1850. Theieupon the defendant, 
a separated cousin of the minoi, took possession 
of his propeity, got it enteied in his own name 
in the revenue lecoids, and received its income 
himself without giving the wi^ow any shaie 
theieof. In 1872 the widow adopted the plaintiff, 
and he. too, was excluded by the defendant fiom 
the management and enjoyment of the piopeiby 
in question. In 1883 the plaintiff sued, as the 
adopted son of /S, to lecover possession of the 
propeity m dispute * ITcdd, that, the suit was 
baired, the defendant having held adversely to the 
widow foi moie than twelve yeais before the 
plaintiff’s adoption. Krishnaji Janardhan v. 
Morbhat. 

. [I. L. R. IS Bom. 276 

8 — Art. 144. — Mortgagee becoming purchaser 
of share in mortgaged piopertyd] A moitgagee 
of an entire undivided estate does not, by a 
subsequent purchase of a certain share therein 
from one not in actual possession at the time of 
conveyance, thereby change his character from 
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— continued. 

(1) ADVERSE POSSESSION— 

a moitgagee to that of an owner, but his pos- 
session continues as a moitgagee. B held an 
entile undivided estate under a mortgage (usu- 
fiuctualy) fiom since 1273 (1806), and as such 
moitgagee in 1282 (1875) B purchased a shaie 
theiem from B^ who had nob been in actual 
possession since the date of the moitgage On 
the 20bh January 1885, B bioughb a suit to 
recover possession of his pui chased share Ileld^ 
that the subsequent purchase did not change the 
character of from that of a mortgagee to that 
ot an owner, and that his suit was barred by 
1 2 yeais’ limitation. Nundo Lal Addy v. JobU 
Nath Haldar. 

[1. L. R. 14 Gale. 674 

9 — Art 144 — Co-sharer — Possession of one 
co-sharer when adverse — Mortgage — Mortgage by 
three co-sharers — Redemption by one of seieral 
mortgagors — Right of the other mortgagors to , sue 
for redemption — Period of limitation for such 
In 1847 t*ie piopeity in dispute was 
mortgaged by three co-shareis B. .4, and R. In 
1851), R alone redeemed the property, and mort- 
gaged lb again to a third person. In 1882 the 
heirs of B and A brought a suit to redeem the 
whole of the piopeity, or their portions of it. 
The defence to the suit was that it was barred 
by limitation, being brought moie than twelve 
years after R had redeemed the property, and 
R^s possession subsequently to such redemftion 
having been adverse to the plaintiffs and their 
predecessors in title Beld, that the suit was 
nob ban ed by limitation. When R redeemed the 
piopeity. he held it, as regards his oo-sharers’ 
inteiesbs in it, as a lienor, and, as such, his 
possession was not adverse to them. It did nob 
conbiadiob, bub rather implied and preserved, 
their ultimate propiietary right. In the case of 
a co-shaier holding after redemption, limitation 
is computed only from the date when the pos- 
session becomes adveise by the assertion of an 
exclusive title and submission to the light thus 
set up, in analogy to the piovision which bars 
an excluded sharer generally after the lapse of 
twelve years from the time when he becomes 
aware of his exclusion As long as possession 
can be lefeired to a light consistent with the 
subsistence of an owneisbip in being at its 
commencement, so long must the possession be 
referred to that right, rather than to a right 
which contradicts the ownership. Ramchanbra 
Yashyant Sirpotdar V Babashiy Abaji Sir- 

POTBAR. 

fl. Ii. R. 11 Bom. 422 

10. — Art. 144. — Suit for redemption or r<?- 
coiery of property on payment of a charge — 
Possession after redemption by one of several 
moitgagors.'] The plaintiff sought to recover his 
father’s share in two portions of family property, 
one of which had been mortgaged by the plain- 
tiff’s father and the father of the defendant 
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----(Uinfnnfrd. 

(1) ADVERSE rOSSKSSlON-(W?f/////r;/. 

No 1 loinlly, tlio oUkm' had bocu mortfi^a^ed by 
tho plauiUirw fatluo* jointly with tho father of 
dofendaut No. 1 and tho husband of defeinhint 
No. 2. Tho first "vvas xcdeomed by tho fathor 
of defendant No. 1 alone in 1808; tho seoond 
was redeemed by the defendant No 1 moio than 
twelve years before the suit, Tlie parties woie 
ATahomodans, and the plaintiff liad a biothcr 
and ihice sistoiR, only one of whom (defendant 
No. 2) was a party to the suit Defendant No 1 
contended that the suit \vas defective for want | 
of parties, and that it was time-baircd : Jfeld 
that the plaintiff’s bi other and sisters ought to 
have been joined as co-plamtiffs, the defendant 
No. Ps possession after ledemption not being 
adveisc to them. If it was adverse at all, it 
W'as adveise to the whole of the plaintiff’s branch 
of the family, so as to bar the light of the gioup 
altogether. Bnt that was no reason why the 
co-owners should not be admitted as co-plaintiffs, 
and the suit go on upon its meiits. Bhaudin 
Ismail. 

[I. L. U, 11 Bom. 426 

11. — Art. 144. — Bedemi)tio7i of land hy one of 
two eo^mortgagors and 7*e-morfgage thereof— Pos- 
seiifS'ion nnder .\eco7id mortgage for 7nore than 12 

A and B, two biotheis. being entitled 
to certain land, inoitgaged it m 1852 to C* In 
1864 A ledeemed the mortgage and re moifcgaged 
the land to B for the same amount. In 1886 the 
defendants (sons of A) redeemed the moitgage 
to B. In 1886 the plaintiff (son of B) sued 
defendants and the lepresentatives of G and B 
to redeem a moiety of the land on payment of 
a moiety of the amount due on the moitgage of 
1852 The defendants pleaded, viter aha, that 
the suit was barred by limitation as the land had 
been held adversely since the moitgage of 1864 • 
Held that in the absence of proof that the land 
was held with an asseition of adverse title the 
plaintiff was entitled to a decree. AIoidin 
OOTHUMAIJGAKNI. 

n L. R 11 Mad. 416 

12. — Art. 144. — Mortgage — Conditional sale — 
Po7*eelosU7'6 — Sint for possession — Beg. XVII of 
1806. s 8 — Cause of action - Lwi it ation Act 
XIV of 18f9, s 1 (12).] A suit foi foreclosuie 
was bi ought in 1886 upon a mortgage by con- 
ditional sale executed in 1846, the condition 
qeing for payment within five yeais from that 
date. The deed piovided that, in default of 
payment within the prescribed peiiod, the pro 
perty mortgaged will be foreclosed {baibat), 
and this mortgage-deed will be considt*red as an 
absolute sale-deed.”^ Betweeu 1846 and i886 no 
‘foieclosure proceeding or other steps were taken 
by the mortgagee, and no admission of liability 
was made by the moitgagoi : Held that, by 
reason of Act XIY of 1859 (Limitaton Act), the 
plaintiff’s rem'edy was barred during the currency 
of that Act, and that the time within which he 
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— cent in ucd. 

(1) ADVERSE rommiOn—eoiitniucd. 

was entitled to mjuntn,in an action foi foieclo- 
snio, if ho liad takiui the propoi pioceedings, 
expiied in 1 862 : also that even if foieclo- 

suie pioceedings luidei Reg. XVII of 1806 had 
been taken, the cause of action was the oii- 
ginal non-payment of tho money on the due 
date, and the piovii-ions of tho lleguhition could 
not cieato a fresh cau.so of action. Denonnth 
(hingoohj v. Nurshing Pioshad Boss, 14 B L. R. 
87, ‘ referied to. MuelidiiaR v. Kanohan 
Singh. 

^ [I. L. R. 11 All. 144 

13. — rArt.144. — Ilindn law — Joint familij—Pur^ 
chaser from one co-partner.'] Plaintiffs being 
members of a joint Hindu family alleging divi- 
sion and a sale to them by other membeis of 
their shaie in the family propeity more than 
twelve years beforesuit, sued to eject a more recent 
purchaser. The plaintiffs failed to pi^fve division 
as alleged. One of the members of the family 
who was in possession of the property to which 
the sale-deed i elated did noo join in executing 
it : Held that the suit was barred by limitation, 
since the proposition that the possession of one 
CO parcener Is the possession of all for pui poses 
of limitation has no application as between a 
puichaser from one of the co-paiceneis and the 
othei membeis of the family. Bam Lahhi v. 
Dnrga Charan Sen (1. L. R. 11 Calc. 08.{), followed. 
Muttusami V Ramakiushna. 

[I. L. R. 12 Mad. 292 

14. — Art. 144. — Limitation Act, 1877, s 10— 
Trust — Spiritual slater ij of Bmiple to Gum — Aet 
V c/1843,] This was a suit bi ought in 1881 by the 
head of an adhxnam for declarations that a math 
was subject to his control : that he was entitled 
to appoint a manager • that the present head of 
the math was not duly appointed and his nomina- 
tion by his predecessor was invalid ; and for 
delivery of possession of the moveable and immo- 
veable propel ties .of the math to a nominee of the 
plaintiff. The dlaim extended also to religious 
establishments at Benaies and elsewhere connect- 
ed with the math. The math was founded by a 
member of the adbinam. Many previous heads 
of the math had agreed to be slaves ” of the 
head of tho adhinam, but for ovei 60 yeais the 
head of the adlvAnara had exeioised no manage- 
ment over the endowments belonging to the math, 
and in a suit (compioraised; of the year 1854 the 
present pietentions of the head of the adhinam 
had been denied in toto. The defendant had suc- 
ceeded in 1880 to tbe management of the math 
under the will of his predecessor, dated the same 
year, anil was not a disciple of the adhinam * — 
Held, that the suit was barre 1 by limitation in 
respect of the peisonal claim to manage the en- 
dowments as to which no claim had been put for- 
ward for 60 years ; that the suit was not barred 
by limitation in respect of the claim to set aside 
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— corittnued. 

(I) ADVERSE POSSESSION— 
tlie appointment of the defendant (who entered 
into possession in 1880 under a will, dated in the 
same yeai), or to see that a competent Dhairaa- 
puiani man be appointed in spite of the total 
denial of the claims of the head of the adhinam 
in 1851. that the agreement of the head of the 
math to become the slave ” of his gmic could 
have no legal operation since 1813, and that the 
adverse possession of the defendant from that 
year was fatal to any claim of the plaintiff under 
such agieement. Giyana Sambanbha Pandara 
Saxnadhi t. Kad^dasami Timbirak. 

[I, L. R. 10 Mad. 375 

15. — Art 144 — Grant (if jjrofits of dednnvkhi 
lata/i in perpttu tty — Hereditary gumastas — Hoio 
far such grant valid aftei the death of the grant or 
By a sanad duly executed on the 20th August 1850. 
the plaintiff’s father, F, who was a latandar 
desk mill'll appointed the defendants and then beiis 
hereditai/'4v/f('^//i gumas'fas, and granted, by way 
of remuneration for their services, Us. 201 and a 
quantity of giain out of the annual vatan income 
in perpetuity In consideration of certain sums 
obtained fiom the defendants, Y mortgaged the 
property to the defendants, who subsequent- 
ly sued T upon the mortgage. That suit was 
lefeiied to arbitiation, and an awaid was duly 
made, and a decree upon the award was obtained 
by the defendants against T, In 1859 execu- 
tion of the decree was granted against T, In 
3864 the services connected with the vatan 
were discontinued by Government In 1871 Y 
died. The defendants having kept the decree 
alive, sought in J881 to execute the deciee 
against the plaintiffs’ eldest brother, who filed 
objections, but his objections were overruled, and 
execution was ordeied to issue. The plaintiffs 
brought this suit m 1883 for a declaiation that 
the defendants were no longei entitled to the 
allowance under the sanad^ and for an injunction 
lestiaiuing the defendants tiom the execution of 
the decree against the vatan The defendant^ 
contended (inter aha) that the sanad could not be 
cancelled, Y having gi anted as full owner ; 
and that the leceipt, by the defendants, of the 
allowance had been adveise since 1864, when 
then services had ceased Both the lower Oouits 
decided lu favour of the plaintiffs. On appeal 
by the defendants to the High Court, held 
confiiming the decree of tho, lower Courts, 
that the plaintiffs weie entitled to the declaiatoiy 
deciee and to the injunction prayed for. Al- 
though the management of the tatan was vested 
bj the sanad in the defendants and their heirs in 
pel petuity under the title ot gnmasta^, neverbhe- 
iesb the lemuiieration attached to the office by Y, 
was in derogation of his successor’s rights, and 
was, therefore, at any rate in the absence of 
pi oof of custom, invalid against them Held 
also, that, assuming the grant by Fto be invalid 
as against his successoi, adverse possession would 
only run against the plaintiffs from the time of 
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(1) ADVERSE continued. 

his death in 1S71. and the piesent suit having 
been filed within twelve years from that date was 
not baried. Kuisnaji t\ Vithalrav. 

[I L R. 12 Bom. SO 

16 — Art. 144 — Suit against Government for 
inam lands and moltam amals — AHachment under 
Act XI of 1852, effect of — Adiei w 2'>ossession—‘ 
Hohasaamals^meiningofl In 1826 4 obtained 
a decree on a moi tgage, awarding him possession 
and enjoyment of certain inam propeity, consist- 
ing of lauds and of cash allowances annually paid 
fiom the Government treasury called mokasa 
amals 4 and hh successois continued m posses- 
sion down to 18.52, when the Inam was attached 
on behalf of Government pending an inquiry, 
under Bombay Act XI of 1852, into the title of 
the holders of the inam. The attachment lemain- 
ed in force till 1865, when Goveinment finally 
decided that the mam piopeity,with the excep- 
tion ofaceitain poition, should be restored to 
those from whose possession it had been taken in 
1852 Theieupou I) the successor in interest of 
-1, applied to the Collector to be restoied to posses- 
sion. The Collector refused. B therefore sued 
him for arrears of the mokasa amals and obtain- 
ed a deciee in ISGS Thereafter B did not receive 
any payment from the Government treasury. In 
1883 B filed the present suit against Government 
to lecover possession of the mam lands together 
with ai rears of the amals : Held that e-tten if 
the suit weie cornizable by the Civil Court, it 
would ba baned by limitation. The plaintiff’s 
light to the periodical payments was barred by a 
total discontinuance of them for more than twelve 
years before the institution of the suit notwith- 
staudiug his deciee foi the amals in 1868, which 
might establish his light to them in that part- 
culai jeai . Hcldy further, that the claim to the 
lands was also time-barred, the Collector’s posses- 
sion being that of an adverse holder since 1865, 
when the attachment -was ordered to be with- 
drawn. The land could nob pioperly be said to be 
in cu^todia legis, Government having taken pos- 
session of it m its own light, and not on behalf 
of any rival claimants thereto. Rao Karan Sing v. 
Baker All Khan, L R 9 1 A. 99 ; I. L. R. 5 All.' 1 ; 
Shidhojirav v Xatkojirav, 10 Bom. 228 , and 
Tukaram v. Sujan Gtr Guru, I. L. II. 8 Bom. 585, 
distinguished. Shivram Dinkau Ghabpuray v, 
Sbceetaby of State for India. 

[LL. R 11 Bom. 222 

17. — Art 144 — Suit for declaration of title’} 
In a suit the paities to which were Nambudri 
Brahmans following the Marumakkatayam law, 
the plaintiff sued as the adoptive son of the last * 
member of an otherwise extinct mana for a de- 
claration of his title to ceitain lands as the sole 
uralen of a devasom. He was in possession of the 
greater part of the land, but one piiamba was 
alleged to be held adversely to him by a poison 
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not joined in the suit, and the tenants of parts of 
the ieinainiiif3f laud had attorned to the defendant. 
In 1875 a suit was brought by the defendant’s 
biothei and othexs against the plaintiff and otheis 
to set aside an alienation by the piesent plaintiff’s 
predecessor in title, but the suit was dismissed 
without any decision as to the co-uraima right of 
the then plaintiff ; and the present plaintiff had 
no further notice of inteifeience by the present 
defendant’s mana . llelcl^ that the claim was not 
barred and that the plaintiff was entitled to the 
deciee sued for. Subeahanyan v Parama- 

BWARAK. 

[I, L. R. 11 Mad. 116 

18. — Art. 144. — Manager of a Hindu 
She'OLihs or see cants of an 'idol — Bights of manager 
and seiiants inter se ] The plaintiff was the 
hereditary manager of the temple of Shii Ran- 
ohoid Raiji at Dakor The defendants weie the 
slievalis 01 minisreis of the deity. The plaintiff 
sued to oust the defendants fiom a certain piece 
o Eland attached to the temple, alleging that the 
defendants had erected shops on the laud, and 
apvnopiiated the lents to their own use, although 
it had been already decided in a suit between the 
parties that the land was always to be kept open 
and unoccupied for the use of the temple. The 
sheeal'S contended that they had been in exclusive 
and uninteriupted possession of the land in dispute 
for uioie than twelve years, and that by reason of 
such user they had acquiiea a giia6b proprietary 
title at least as against the manager of the temple 
They therefore pleaded that the suit was bailed 
by limitation : lleld^ that the defendants bad not 
by occupation and user acquired any title as 
against the plaintiff who was the managei of the 
temple estate. They had come into occupation 
originally as servants and representatives of the 
deity, and during their occupation they could nob 
by a wish change the nature of then possession. 
Both they and the plaintiff held the land for the 
same deity, and their rights could not be adverse 
to each other so as to give use to a title by pie- 
sciiption. The only question then was as to which 
of them was the pioper lepiesentative of the 
deity for the particular puipose of this suit, and 
that question had already been decided in a 
former suit in favour of the plaintiff. Mulji 
Bhulabhai t*. Manohar Ganesh 

[I. L R 12 Bom. 322 

19.— Art. 144. — Acliersc g)ossesswn of d(fend‘ 
ant supjplemented hy previous adierse giossession 
of Widow hij whom difendant loas adopted — Limi- 
tation jict XV of 1877, s. 3.] B died in 1865 
without & son, leaving three widows, viz,, L,A, and 
C, of whom L was the eldest and C the youngest. 
The plaintiff was unanimou.sly selected by the 
three widows for adoption after the death of their 
husband. Tho unanimity continued down to May 
1SG6 ; but on the 30bh June 1866, L declared that 
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if the plaintiff were adopted by C she would nob 
consent to it. On the 1st July 1SG5. C, adopted 
the plaintiff without the consent of A. On the 
13th August 18G1), L adopted the defendant On 
the lObh August 1881. the plaintiff filed this suit 
against the defendant alleging himself to be B's 
adopted son and as such claiming possession of 
j5’cS’ property. He did nob deny tbeya^^^//w6 of the 
defendant’s alleged adoption on the r2bh August 
18 >9, which constituted (the plaintiff alleged) his 
cause of action. The defendant contended that 
he himself was the adopted son of B, having been 
adopted by L, the senror widow. He insisted that 
the plaintiff’s adoption was invalid, having been 
earned out without the consent of L, the senior 
widow. He further contended that the plaintiff’s 
claim to the property was barred by limitation, it 
having been m pos.session of himself (the defen- 
dant) and L for more than twelve yeais befoie 
this suic was filed , Held that the suit was baried 
by limitation (aib. 144 of the Limitation Act XV 
of 1877), the defendant having been in adveise 
possession of the piopeity for moie than twelve 
years. The plaintiff’s alleged adoption took place 
in July 18G6 The defendant was adopted, and 
pub into possession on the 12bh August 18G9 
This suit was filed on the 10th August 1881, %.e., 
two days befoie the expiration of twelve yeais 
fiom the date of the defendant’s adoption. Down 
to the date of the defendant’s adoption, L had 
been eithei actually or consbuictively in exclusive 
possession of the property, such possession being 
distinctly adveise both to the plaintiff so fai as 
he claimed to be the adopted son and to O, so far 
as she might claim to lepiesenb him during his 
minoi iby. The question of limitation then depend- 
ed on whether the defendant could supplement his 
own adveise possession since his adoption (which 
w^as deficient by two days) by the adveise posses- 
sion of L, and this again depended on whether the 
defendant could be said to derive his liability 
to be sued fiom oi thiough L so to bung him- 
self within the definition of a defendant as pro- 
vided by s 3 of the Limitation Act XV of 1877, 
The Comb was ef opinion, that the defendant 
might be said to nave derived his liability to be 
sued from X, and that the plaintiff’s claim, there- 
foie, became barred in 1878. Padajirao %\ Ram- 
RAV. 

[I. L R. 13 Bom. 160 

1.— Art. 147 and Art. 132.— on a mort- 
gage 'bond — Mnglish mortgage — Mortgage'*^ and 

Charge — Transfer of Property Act, ss. 58, 60, 
67, 83, 86, 87—89, 93, 93, 100 ] A suit on a mort- 
gage-bond to enforce payment by sale of premises 
hypothecated is governed by aib. 132 and nob art 
147 of the Limitation Act. Brojo Lai 8nig v. 
Gour Charan Sen, I. L.R. 12 Calc. Ill, oveiinled ; 
SJuhLall V. Gang a Pershad, I. L. R 6 All. 551, 
dissented fiom The clear dibtmctxon diawn for 
the first time between ^'mortgage” and “ chaige” 
m the Transfer of Pxoiicrty Act is not observed 
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— contiJiued, 

in the Limitation Act. Aifc 147 of the Limitation 
Act relates to a special kind of moitgages known 
as Engii'^h moitgage and includes only that class 
of suits in which the lemedy is eithei foieclosure 
or sale lu the altei native. Giewar Singh v 
Thakur Naeain Singh. 

LI. li. 14 CalG. 730 

2 — Art 147 and Art. lQ2.-~2Io7'tgage as clis- 
ttnguished from a oliarged^ In 1867 the defendant 
boil owed Rfc. 125 from the plaintiff and gave him 
a bond agieemg to pay inteiesfc at two per cent 
par month. The bond piovided that the whole 
debt, including pimcipal^nd interest, was to be 
lepaid within foui years from the date of its exe- 
cution. It fuither stated that ceitain propeity 
had been mortgaged to the plaintiff as secuiity 
lor the loan, and that if the principal and inter- 
est weie not paid within the time fixed, the 
plaintiff was to take up the management of the 
pioperty It also contained the following clause 

We will ledeem the mortgaged propeity on the 
day on %\hich we shall pay the amount of the 
pimcipal and the amount of the mteiestthat may 
be found due on making up the account.’^ In 
LSSG the plaintiff sued the defendants to recover, 
by sale of the piopeity, the sum of Its. 2.'50 as 
piincipal and mteiest due on the bond. It was 
contended that the bond cieated meiely a charge 
upon the piopeity in question, and was not a 
mortgage, and that the suit was baried by aic. 
152 of seb II of the Limitation Act XV of 
1877 . Ileld, that the document was a moitgage, 
and that the suit was not haired, being go veined 
by art. 147 and not by ait. 132 of sch. II of the 
Limitation Act. Motiram r. Yitai. 

LI L. R. 13 Bom 90 

— , Art. 148. — Mortgage Re demgjt ion ly co- 
mortgagor — Suit Ig other mortgagors against re- 
deeming mortgagor for redemption of their share'i'] 
In 1828 one of several co-moitgagois ledeemed an 
nsufi actuary moitgage executed in 1822 and ob- 
tained possession. The othei mortgagors bi ought 
a suit agaiu«t the heir of the ledeeming moit- 
gagois m 1886, for redemption theii sbaies in 
the moitgaged property : ^at the limitation 

applicable to the suit was that provided by ait 
148 sch II of the Limitation Act (XV of 1877) j 
that time ran not from the date of the redemp- 
tion m 1828, but fiom the time when it would 
have run against the original moitgagee if he 
had been a defendant, i e., the date of the oiigmal 
moitgage of 1822 : and that the suit wastheiefore 
baried by limitation. Umr-ini-nissaY JIvhammad 
Tar /{Jiaji, I. L. R 3 All. 24. explained JShia Bihi. 
V Jogat Narani,! L R 8 Ail. 324, and 7/1 Singh 
V, JBaldeo Singh, Weekly Votes, All 1885, p. 300, 
refeued to. Ashpaq Ahmad o. Wazir Ali. 

[I. L. R. 11 All. 423 

, Art. 166. 

See s, 18. 

[I. L. R. 14 Calc. 67D 
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, Art 167. — Minor — Purchase on hehalf of 

aminoi dm Dig minority —Agent of minor, omis- 
sion of, to apply iiitJiin thirty days to remoue ob- 
struction of third party i/i execution-proceedings — 
Mi/i07’'s right to apply for possession icitJun thire 
yeai's f7m7n the time he comes of age — Cud Proce- 
dure Code {XIV of 1882), i*. 335 ] In 1877, at 
a sale held in execution of a deciee, ceitain pio- 
! petty was pui chased on behalf of the applicanc, 
who was then a minor, by the agent nominated 
by his guaidian. An otdei for deiiveiy of posses- 
sion was made; hut a thud paity having 
obsti acted, the order was leturned unexecuted. 
Vo fuitber proceedings were taken by the agent. 
The applicant having come of age, applied for 
deiiveiy of possession within thiee yeais fiom the 
date of bis attaining majoiity, but more than 
thiity days aftei the date of the obsti action and 
moie than thiity days aftei he came of age. The 
Suboidinate Judge 1 ejected the application as 
haired, being of opinion that the omission to 
apply, within thiity days from the date of the 
obsti uctioii on the part of the applicant’s agent, 
as well as the applicant’s omission to do so within 
a similai peiiod after he came of age, bailed the 
applicant, whose leinedy lay in a fresh suit : Held 
by the High Court that the application was 
lightly lejected It was viitually an attempt to 
renew the old proceedings, and was baried by art. 
167 of sch. II of the Limitation Act. If the ap- 
plicant intended to pioceed summaiily under the 
Civil Procedure Code, he should have taken pio- 
ceedinga within a mouth after he came of age. 
VlNAYAKEAV AMRIT y. DeVRAV GoVIND. ^ 

[I. L. R. 11 Bom 473 

, Art 171B. 

Bee Art. 178. 

[I. L. R. 10 AIL 270 

!• — Art 171B. — Appeal — Death of defendant- 
respondent — Oil'll Procedure Code, ss. 368, 582 ] 
Alt. 17 IB. sch. II of the Limitation Act (XY of 
1877) applies to applications to have the repre- 
seucative of a deceased defendant- lespondenb 
made a respondent, Baldeo i\ Bismillah Beg am. 

[I. L. R. 9 AIL 118 

2. — Art. 1713. —Death of defendant-resgyondeiit 
— Application by plaintiff ‘appellant to haie Q'cpiT- 
sentatiie of deceased suhstitnted as 7'espondent 
— Oil it Procedui'e Code, ss 3, 368, 582 ] Held by 
the Full Bench (Mahmood, J , dissenting) that 
art 17 IB of the second schedule of the Limitation 
Act does nob apply to the death of a lespondent, 
whether plaintiff or defendant in the oiigiual 
suit ; and that art 178 applies to an application 
made by a plamtiff appellant to bung upon the 
lecoidthe lepresenbative of a deceased defendant- 
le^^pondeub Nauiin TJass v. lajja Ram, 1 L. R. 

7 All 603, and Dalkrishna (Jopal v Pal Joslu 
Sadaslub Y. Joshi,l L R. 10 Bom 663, lefeired 
to Baldeo v. Bismillah Begnm, I L. R. 

0 AIL 118, and Rameshar Singh v. Bishesliar 
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LIMITATION ACT (XV OF 1877), Art ITIB 

— (uuitnnd'fl. 

Sui/jli, I L. R. 7 All. 7:U, oveiiulcd. Ildil by 
BliviiMOOD, J , that the word ‘defendant” 

iu !ut 17 1 B includes a defendant-respondent, and. 
reading ait 171 B with cl. 2 of s. 2 m con] unction 
with ss, 368 and 582 of the Civil Proceduie Code, 
includes also a plamtilf-respondent ; and that an 
application made by a plaintiS-appellaiib moie 
than sixty days after the defendant-iespondenb’s 
death to have the repiesentative of a deceased 
made a lespoudeiit is haired by limitation, and 
the appeal is liable to abatement. Sodii Bhusdii 
(lliand V Gnsh Cliunder Tiihiq^ilai\ I. L 11 
11 Calc. 691, retened to. Debi Dinv. ChunnaLal. 

[I L. R. 10 All. 264 

3.— Art. 17iB and Art. V7S.~l)eatli of plain- 
tif-refipondent — A^jpUcatwn hy defend ants appeU 
ants for substitution of leqal representative— tiril 
Procedure Code, ss 3, 368, 582 ] The judgment 
of the majoiity of the Full Bench in Karani Das 
V. Lajja Dani^ I. L R. 7 All, 693, only decided 
that ait 171B, sch. II, of the Limitation Act of 
1877, did not apply to an application by a defend- 
ant appellant to have the lepiesentative of a 
deceased plaintiff-respondent made a lespondent. 
Art 178 applies to such applications. So held 
by the Full Bench, Mahmood, J., dissenting : 
Held by Mahmood. J . that bv reason of s .I (read 
with "s. 368 and 582) of the Civil Pioceduie Code 
the word “defendant” in ait 171B of the Limi- 
tation Act necessaiily includes a pi am tift-ies pen- 
dent. Soslii Bhusan Chand v Gnsh Chunder 
TaliKplar^ 1. L. R. 11 Calc 694, refeired to Chaj- 
MAL Das V , Jagdamba Prasad. 

[I. L. R. 10 All. 260 

, Art. 175. 

See Degree— -Alteration or Amend- 
ment OF Decree. 

[I. L. R. 14 Calc. 348 | 

See Limitation Act 1877, Art. 179— Or- 
der FOR Payment at specified 

DATE. 

[I L. R. 14 Calc. 348 

, Art. 1760 

See Abatement of Suit-Appeals. 

[I. L. R. 11 AIL 408 

See Parties— Substitution of Parties 
—Respondents. 

Li h. E, 11 All. 408 

1, — Art. 1 78. — Decree — Bxeeid Ion — A ttaelment 
set aside — Time occupied in suing to declare pro- 
perty liable to attachment.'] An application foi exe- 
cution of a deciee having been made m 1880, cer- 
tain land was attached as being the pioperty of the 
judgment-debtor (deceased) His children theie- 
upon claimed the land and the attachment was 
raised. Upon this, the judgment-cicdiloi sued to 
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LIMITATION ACT (X.Y OF 1877), Art 178 

— continued. 

establish his light te sell the land in execu- 
tion and obtained a decree in 1882, which was 
confirmed on appeal in 1883. In 1885, the 
judgment-creditor again applied foi attachment 
and sale of the same land * ID Id, that the appli- 
cation could not be consideied as one for the 
revival of foimei proceedings, that art. 178 was 
not applicable to it, and that the application was 
barred by limitation. Bamnt Lai v. Batul Bibt, 
I. L. R 6 All. 23, distmguishei. Narayana i. 
Pappi Brahmani. 

[I. L..R. 10 Mad. 22 

2. — Art. 178. — Application to briny decree into 
conformity with judydient — Civil Piocedure Code 
1882. s. 206.] Applications to the Couit under 
s. 206 of the Code of Civil Proceduie are not 
governed by the Limitation Act. Jivraji v 
Peagji. 

[I. L R 10 Mad. 51 

3 — Art 178 — Application under Civil Proce- 
dure Code.s. Application for refund of money 

levied under decree reversed on appeal.] Semble : 
An application for refund of moneys levied in 
execution of a decree subsequently rever.^ed on 
appeal is not governed by ait. 179 but by art. 178 
of sch. II of the Limitation Act. Kurupam Za- 
MINDAR V. SADASIVA. 

[I. L. R. 10 Mad. 66 

4. — Art. 178 — Decree, application to correct 
errors in Civil Procedure Code {Act XIV of 1882), 
s. 2QQ— Practice.] An application under s 206 of 
the Civil Pioceduie Code (Act XIV of 1882) to 
collect eirois m a deciee, not being one within 
the purview of art 178, sch II of the Limitation 
Act XV of 1877. is not governed by any limita- 
tion, andean be made at any time such euois 
aie discovered. Gaya Prasad v. Sikn P/asad, 
I. L R 4 All. 23, dissented fiom. SiUVxiPA 
V. Shivpanch Lingapa. 

[I. L. R. 11 Bom. 284 

5. — Art 178 —Sale in emutnm of decree — In- 

terest of pm chaser — Second sale oj same property 
III CtCeeution of suliseqiient decree ~ Interest of pur- 
chaser at such snbsccjucnt sale subject to interest of 
purchaser under prior sale — lieyiUered certificate 
of second sale — Act VIII of 1859 — Civil Procedure 
Code {Xir of 1882), Purchase by 

decree-holder at cxecut lon-sale — Right to set aside 
such purchase.] In 1884 the plaintiff brought the 
present suit agailist the delendant to lecovei pos- 
session of a ceitam bouse which he had purchas- 
ed at a sale held on the 15th Maich 1880. m 
execution of a money-dccice obtained against 
one 6. Ho obtained a coitificate of sale on 
the 3id January 1880, which was legisteicd 
on the 1 3th of the same mouth. The defend- 
ant bad pi cviously pui chased the same piopeity 
at a sale hold on the 22nd November 1875, iu 
execution of a decree obtained by hniiasmoit- 
gagee against tb«» said € The defendant had 
obtained a ceitificatc of sale and was pub into 
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LIMITATION ACT (XV OF 1877), Art 178 

— co/itmned, 

possession, but had not then legisteied the 
certificate. He subsequently obtained another 
certificate, which w^as re^^isteied in June, 1882 
In a suit by the plaintiff for possession, it was 
contended that, nntler s. 294 of the Civil Proce- 
dure Code (Act XIV of 1882), the defendant 
took nothing by hi% puichase, as he was the 
holder of the decree m execution of which the 
propel ty was sold : Held^ that this objection could 
not now be made, as the light of the judgment- 
debtor (C) and of the plaintiff, as puichaser 
ot his lights, to have the defendant’s pur- 
chase set a-ide on this ground, had been haired 
by limitation long before this suit was bi ought. 
The puichase by the defendant was not void ah %n- 
but only voidable ‘‘ on the application of the 
Judgment-debtor or other peisou interested in the 
sale.” Javerbhai v. liarihai, I L R 6 Bom 575. 
Further, such an application was a matter in 
execution, falling under s. 244 of the Civil Pro- 
cedure Code, and theiefore, even if not haired 
befoie the passing of the Limitation Act XV of 
1877, would be baried by art. 178 of that Act not 
later than 1st October 1880. Chintamanrav 
NA rtJ t’. VlTHABAI, 

ri. L. R. 11 Bom. 688 

a— Art 178 ’-•Limitation Act 1877, B— Mesne 
profits, Decree for — LJxeciition of Decree — Appli- 
cation for assessment of mesne prefits — Joint detree- 
holders —Minor, Right of to execute whole decree 
when remedy of major joint-decreeJiolder is bar- 
red ] In execution of a decree for possession of 
ceitain lands and for mesne profits, dated the 15th 
August 1878, possession having been obtained in 
August 1880, two decree-holdeis, one of whom 
was a minor, applied on the 4th Apiil 1882 for 
ascertainment of the amount of such mesne pio- 
fits. Upon that application the Amin was direct- 
ed to ascertain the amount due, but after repeated 
reminders had been sent him, and no report being 
submitted, the execution case was stiuck off 
the file on the 9th October 1882. The minoi judg- 
ment-ci editor having attained his majority on the 
17th April 1885. an application was made by both 
decree-holders for execution of the deciee by 
asceitainment of the amount of ^ mesne profits, 
and for the recoveiy of the an^unt when so 
ascertained. The judgment-debtors pleaded limit- 
ation : Held^ that the application was not an 
application for execution of the decree. The 
deciee was divisible into two paits, and the pre- 
sent application must be treated as for the pur- 
pose of obtaining a final decree legarding the 
mesne profits, the previous decree having been 
in that lespect merely inteilocutory — Baroda 
Siindari Dabia v Fergnsson, 11 C L. K. 17 ; and 
Dildar Uossein v. Mujeedtinnissa, I L. R. 4 Calc. 
529, followed ; Bern Chunder Choiodhry v Brojo 
Soondury Bahee, I. L. R. 8 Calc. 89, dissented from. 
JBeld, also, that the provisions of art. 178 of 
sch. II of the Limitation Act apply to an appli- 
cation by a decree-holder to make a decree com- 
plete, {Baroda Soondury Debia v Fergusson, 11 
C. L R. 17, upon this point dissented from) ; 

W., D. 


LIMITATION AOT (XV OF 1877), Art. 178 

— continued. 

and further that s. 8 of that Act had no applica- 
tion to the case, and that therefoie so fat as the ap- 
plication of the major deciee-holder was concerned 
his remedy was baried, as his application should 
have been made within at least three years fiom 
the date of the dehveiy of possession of the lands 
decreed Held, tu.xt)o.Q\ , that under s. 7 of the 
Limitation Act, the remedy of the minor decree- 
holder was not baited, as the other decree-holder 
could not give a valid discharge without his con- 
currence — {Ahamudden v. Grish Chunder Cha- 
mxmt, I. L. R. 4 Calc 350, distinguished), and 
that, under s 231 of the Code of Civil Procedure, 
he was entitled to execute the whole decree, as 
though the remedy of the maj'or decree-holder 
was barred his right was not extinguished. 
Astanbo Kishorb Dass Bakshi V . Akando 
Kishobe Bose. 

[I. L. H, Calc. 50 

7 — Art 178. — Ciril Procedure Code, s. 206 — 
Amendment of decree J Art. 178 of sch. II of 
the Limitation Act (XV of 1877) applies only to 
applications made to a Court to exercise powers 
which, without being moved by such application, 
it is not bound to exercise, and not to applica- 
tions made to a Gonit to do acts which it has no 
discretion to refuse to do. It does not govern an 
application under s. 206 of the Civil Piocedure 
Code, for amendment of a deciee, so as to bring 
it into conformity with the judgment, it being 
the bounden duty of a Court, of its own motion, 
to see that its decrees are in accoi dance with the 
judgments and to correct them if necessary, traya 
Prasad V, Siliri Prasad, I. L. R 4 All. 23, dissent- 
ed from. The petition of Kislian Singh, Weekly 
Notes, All 1883, p. 262, KyJasa Goundaii v. Rama* 
sami Ayyan,l L R. 4Mad. 172, and Vithal Janar* 
dan V. VitJiojirai) PuMajirav, I. L. R. 6 Bom, 686, 
referred to Darbo v. Xesho Rai. 

[I. L. R.9 All. 364 

8 — Art. 178. — Execution of decree —Becree pay- 
able by instalments — Instalment, Default in pay- 
ment {?/.] When a decree or order makes a sum 
of money payable by instalments on certain dates, 
and provides that, in default of payment of any 
instalment, the whole of the money shall become 
due and payable and be lecoveiable in execution, 
by art. 178, sch. II of the Limitation Act limit- 
ation begins to lun fiom the date of the first 
default, unless the light to eufoice payment in 
default has been waived by subsequent payment 
of the over-due instalment on the one hand and 
receipt on the other R obtained a decree against 
D C and K G for a sum of money on 21sb June 
1880. On 25th May 1882, an order was made in 
terms of the petition of both parties, providing 
that the amount of the decree should be paid by 
five instalments, the first instalment being due 
in July 18S2, and that in default of payment of 
any instalment the whole amount should be due 
and recoverable in execution. Default was made 
in payment of the fiist instalment, nor was there 

20 
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LIMITATION ACT (XV OF 1877), Art. 178 

^(ionttnuaL 

any teubaequent pa>ineufe of that or any other 
instalmcur. On Holh July 1880, applied for 
execution of the lour laati inHuUmentH, alleging 
that tlie fiiat had been pai<l : Ifeltl, that the appli- 
cation wari bailed by limitation nudci* ait, 178, 
Mill II, limitation iVct, 1877, UurroinUh Itoy v. 
Ma^IuiraoUah 3Ioollaih,Ji L 11. Sup. Vol. 018; 7 
W. K. 21 ; DaUooh RutUm Chand v. Chiujan 
Wtivi'uti^ I. L K. 2 Boin. 350 : Shih Dut v. Juilfui 
Penad, I. L. E. 2 All 413 ; Cheni Bus Shalm v. 
XtuluM Muudnl^ I. L. E. 6 Calc 97 ; AsmutiiUah 
Bahd^JCaVhClumiMdter^l.Jj.lA. 7 Calc. 50 ; Xd 
Madluih Chnckerbuiti/ Y. Mam Sodoy 6rJn)sr,l L, E. 

9 Calc. 857 ; Mavi lutljw Bliattacli irji v. llain 
Chundci* ^homCf I. L. E. 14 Oalc 352 , and Chun- i 
der Komal Bus v. JB isassurree Bassni, 13 0 L E. 
213, lefeiied to. Mon Mohun Eoy i, Duega 
C iiURN Gooee. 

[I. L R 15 Oalc. 502 

9.— Art. 178. — Death of plaint if -respondent - 
No applioaUon f or sahstitutum— Application hij de- 
fendant-appellant for hearing ofap 2 ?eal J Held by 
the Full Bench that inasmuch as ait. 176' and not 
art. 17 IB of the second schedule of the Limitation 
Act applied to the case of a deceased j espondeiit 
whether plaintiff or defendant m the suit, an ap- 
plication by a delendant-appellant to have his 
appeal heaid in the absence ot any repie^encative 
ot the deceased plaintiff-respondent could not be 
allowed until the peiiod prescii^^ed by ait. 178 had 
expired without the legal lepre-eutativcs of the 
deceased applying to be brought on the reooid m 
hib place. Eam Sahup i. Ham Sahai. 

1 1. L. R. 10 All 270 


10.— Art V7S.—Sa?iriion tojiroseenfion—Apph- 
eationfor8UchsatieHon---CnminaI Procedure Code, 

# 195 ] Eules of limitation aie foieign to the ad- 
ministration of ciiminal 3 ustice, and it is only by 
express statntoiy piovision that any inle of limit- 
ation could be made applicable to ci imiiial cases, 
mt. 178 sch. II, Limitation Act (XV ot 1877), 

mnstbe coDstiued with lefeience to the woidmg 
of the other ai tides, and can i elate only f> ap- 
plications ejusdem generis. A suit w.as instituted 
for possession of ceitain land on which stood a 
factory. In proof of the claim the plaintiffs filed 
in Court a sarhhat or lease, which waspiouounced 
by the Munsit to be a foigeiy. Plaintiffs appealed 
Tip to the High Court, where on the 24tu June 
1885 theMuiisif’s decr(e was affirmed Defeiul- 
ant ’t»mn applied to the Munsif tor saiicrion to 
pro ecLite the plaintiffs ioi the offence ot usinu a 
for 'ed document knowing the same to be foiged. 
The Munsif leiused to sanction the pio>ecntion 
prayed lor: but on application to the Sessions 
Judtye, such sanction was granted. Oa application 
to revise the Sessions Judge’s older grantingsano- 
tion, it was contended that, after the lap.se of neai ly 
three years, sanction to prosecute should not have 
been gi anted • Bold that thei e is no fixed period 
of limitation for making applications foi sanction 


LIMITATION ACT (XV OF 1877), Art. 178 

— continued 

under s. 195 of the Giimiiial Pioceduie Code 
Queen- Empeess u. Ajudhta Singh. 

[I. L. R 10 All. 850 

12 —Art 178."- Applieatioiito rescind leave to sue 
^Decree--- Order.'] 2hc gianting of leave to sua 
IS neither a decree nor an older, and the peiiod of 
limitation for an application to lescind it is that 
provided by art. 178 of the Limitation Act XV 
of 1877. VIZ., three yeais Kessowji Bamodae 
Jairam V Luckmidas Ladha. 

[i.L. R 13 Bom. 404 

• ' 

12. — Art. 178 — Civd Procedure Gode, s 3|15 — 
Sale in execution set uside-^AppliOtation by pui-^ 
chaser for refund of purchase- nione'if-^ Acer uml 
right to apply —Belay - Costs.] A sfnt by a |udg- 
ment-debtoL* whose sir land hadbeen'^old in eKecii- 
tion of a deciee, to have the sale declined vonll and 
illegal, on the giound that the str wjas inoa|)able 
ot sale, was decreed on appeal by the^', High Couit 
on the 13th June 1884. On the 11th* June 1887, 
the puichasei at the sale applied, unMer s. 315 of 
the Civil Procedure Code, tor a le ^to d of the 
purchase-money Held that the hmit*on appli- 
cable was that provided by art. 178 of sch. II of 
the Limitation Act (XV of 1877) that the iighp 
to apply acciued on the passing of the Hig^ 
Couru’s deciee, and the application wa» theiefoie, 
not baried by limitation , bub that looking bo the 
great delay theie had been on the part of the 
applicant, he should nob be allowed any costs!. 
Girdhari V . SiTAL Prasad. ' 

[I L. R, 11 AIL 372 


, Art. 179. C'oL 

1. Period fiom which limitation runs ... 612 
(rt) Generally .. ... 612 

(&) Continuous pi oceedmgs . 611 

(o) W here there has been an appeal 61 1 
{d) Wheie there has been a leview 6i6 
2 Nature of application ... ...616 

(a) Geneially .. <>I8 

(bj Piegular or defective applica- 
tions ... ... 61B 

8. Step in aid of execution ... 618 

(^j^) Generally ... ... 618 

(b) Resistance to legal pioceedings 619 

(c) Suits and other pioceedings by 

- decree-holder . ... 619 

4. Order for payment at specified date... 620 

5. Joint decrees ... ... 621 

(^j^) Joint judgment-debtors ... 621 

(1) PERIOD FROM WHICH LIMITATION 
RUNS. 

(rt) Generally. 

1 — Art. 179.— Bceree S 2 >evfying a ceitahijme 
for execution — 7 oust met ton — Coiu> ifionpi ecedent ] 
The plaintifi ubtruned a deciee on the 26bh July 
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LIMITATION AOT (XV OF 1877 ), Art 179 

— '■cant I /I lied, 

(1) PERIOD FROM WHICH LIMITATION 
JUJ^S—Go/btiJiued, 

(a) Geneeally — concluded, 

1882, wFich directed that lie should give the de- 
feudaut possession of ceitain. paicels of land at 
the end of next Margmhirsha {le , 9th January 
T 383), and that, on his doing so, the defendant 
should lemove ceitain hedges and sheds, and le- 
stoie the land in suit to the plamtiS, On the 9th 
Decembei 1885, the plaintiff applied to execute the 
d 2 oree The defendant resisted the application 
as being time-barred. He contended that the 
plaintiff having failed to deliver up the land in 
ins posoe^sion within the’ time specifiei in the 
deciee, he had lost his light to execute the decree 
Held, that the application was not time-barred. 
The specification of the end of M&t ganlnrhlui had 
merely the eSect of postponing the operation of 
the decree till that time, and the plaintiff had 
three ^^eais from that date wnthin which he might 
seek execution. The mention of a term when 
a particular right is to become enforceable, is 
not a condition precedent, whether the eufoice- 
ment be otherwise subject to a condition or not. 
Naeain Chuko Juvekak t\ Yithul Parsho- 

TAM. 

[I. L. H, 12 Bom 23 

2. — Art 179. — 3ceoutto/i of decree determining 
7'ights of rival leligious sects — Decree, whether' 
executory or declaratory — Horn far a sect bound 
by decree against some of lU members,'] In a suit 
deteimined in 1840, in which various membeis of 
the Yadagalai sect residing in a ceitain village 
were plaintiffs and vaiious members of the 
Tengalai sect residing in the same village were 
defendants, it was held that an *image of a 
priest revered by the latter sect was not entitled 
to a place m a ceitam temple of the village, 
or to public worship in a cercain stieet. or to 
piocessioii in the streets of the village ; and it 
Tfvas directed that, if the defendants continued to 
make the image an object of public worship, id 
should be removed, in 1838 vauous members of 
the Yadagalai sect, asserting th,at the membeis 
of the Teagalai secD had acted •In oontt aveution 
of the deciee in the above suit, filed an execution- 
petition therein, praying that various member^ of 
the Tengalai sect be arrested, aud that the 
image of their priest, which they attempt to wor- 
ship publicly, be removed until they obey the 
terms of the decree ” It appeaieTl that, in 1868, 
the District Magist I ate havl granted an application 
to restrain the Tengalais from acting coutiary to 
the above decree The execution-petition was dis- 
missed by the Distiict Court Reid, the petition 
was lightly dismissed, since the execution of the 
decree was barred by limitation, and the decree, 
it it was capable of execution at all, could not be 
executed against the paities to the present peti- 
tion. Sadagofachari V , Krishnamaohari. 

L. K, 12 Mad. 356 


LIMITATION AOT (XV OF 1877), Art, 179 
I — continued, 

I (1) PERIOD FROM WHICH LIMITATION 
RUNS ~ continued, 

(f) Continuous Proceedings. 

3 — Art 179. — Execution of decree — A ri ears of 
Rent, Decree for— Deng. Act VIII of 1869 s, 58 — 
Application for exec ution — Suspended proceedinqs, 
Iffettof] G ohtoiuQd ex-parte decree in 1882 
foi a sum less than Rs. 500 as arrears of rent Exe- 
cution was taken out on the 19th May 1885 On tbe 
28th June C, the judgment-debtor, applied to have 
the deciee set aside whereupon the application for 
execution was struck off. On the 2ist November 
Cs application for a re-hearing was rejected. On 
the 3rd Febiuaiy 1886, 6^ applied for the execu- 
tion of his decree Reid that the deciee-holder was 
entitled to execution, the application of the 3id 
February being a continuation of the proceedings 
commenced on the 19th May. which had been 
suspended by the older of the Court of the 20th 
June. Chandra Prodhan v, Gofi Mohun 
Shaha. 

[I. L. R. 14 Calc. 385 

Chandra Kant Banerjeb v, Surji Kanto 
Rai Chowdhdry. 

[I. L. R. 14 Calc. 387 note 

4. — Art 179 — Decree — Execution — Attachment 
set aside — Time occupied %n suing to declar'd pro* 
perty liable to attachment not excluded from 
computation] An application for execution of a 
deciee having been made in 1880, certain land 
was attached as being the property of the judg- 
ment-debtor (deceased) His children ther^upou 
claimed the land aud the attachment was raised. 
Upon this, the judgment-creditor sued to estab- 
lish his light to sell the land m execution and 
obtained a decree in 1882, which was confirmed 
on appeal in 1883. In 1885, the jndgment-ci editor 
again applied for attachment and sale of the 
same land Reid that tbe application was bailed 
by limitation Basant Lai v. Ratal Bibi, I. L R, 
6 All 2,i, dissented fiom. Narayana r. Fappi 
Brahmani. 

[I. L. R. 10 Mad. 22 

(pi) Where there has been an Appeal. 

6 — Art 179 — Appeal against part of decree — 
Execution against judgment-debtors loho were not 
joined 171 the appeal. ]'Bg a decree ot a Court of Fii st 
Instance, dated the ibth August 1880, Us. 15 260-5-6 
was fouud due against A, and Rs 20,099-2-6 
against A and B jointly, the suit being dismissed as 
agaiufat two othi r defendants wiio "weie alleged to 
have been suiebies. The plaintift appealed against 
so much ot this deciee as dismissed the suit 
against the alleged sureties, not making either A 
OL B paities respondents; this appeal was. dis- 
mi-'Sed on the 1st May 1882. On the 27th Apiil 
1885 plaintiff applied for execution against A and 
R . lield that the application was barred under 
atb. 1T9 ot the Limitation Act. Rag-hunath 
pERShAD c, Abdul Hye. 


[I L. R. 14 Oalo. 26 


( 615 ) DIGEST OE OASES. ( 616 ) 


LIMITATION ACT (XV OF 1877), Art. 179 

(1) PERIOD PROM WHICH LIMITATION 
RUNS — contuhued. 

(r) Where there has been an Appeal— 
cimch(>ded 

6. — Art. Presentation of appeal — Civil 

pToeedicre Code {Aet XIV of 1882), s. 5il--Xa;eGU- 
tio7h of deeree.2 The words “ appeal presented ” in 
the Limitation Act, 1877, mean an appeal present- 
ed in the manner presoiibed in s. 611 of the Code 
of Civil Procedure. The words “ wlie^'e there has 
deen an appeal f in art. 179, cl 2, of sch. II, of the 
Limitation Act, 1877, mean where a memorandum 
of appeal has been presented m Court. In execu- 
tion of a deciee against which an appeal has been 
presented, but lejected on the ground that it was 
after time, limitation begins to run from the date 
of the final decree or order of the Appellate 
Court. Akshoy Kumar Nundi Chunder 
Mohun Chathati. 

[I. L. R. 16 Oalc. 250 


7. — Art Appeal aga%mt whole decree by 

one defendant only — JEjcecutioii of decree — Execu- 
tion against judgment-debtor who did not appeald^ 
A plaintiff obtained on the 14th September 1881 a 
decree against two defendants, the decree as 
against the first defendant being one for partition ; 
and as against the second defendant (who had set 
up a julkar right on the lands claimed to be par- 
titioned, and had contended that paitition could 
not be had, and had obtained a paitial denee, 
but hlid been ordeied to pay partial costs to the 
plaintiff), being one for costs. The first defendant 
alone appealed against this decree, but unsuccess- 
fully, his appeal being dismissed on the 18th Jan- 
uary 1884. The decree-holder applied for execution 
of bis decree as against the second defendant for 
costs in December 1886: that the applica- 

tion was not barred, for that limitation ran from 
the 18th January 1884. Nundun Lal v. Rai 
JOYKISHEN. 

[I. L R. 16 Oalc. 598 

8. — Art 179 — Appeal against part of dec7*ee^ 
Execution against gudgment-dehtors whose in- 
terests were not sought to be affected by the appeal ] 
In a suit for laud against several defendants, 
plaintiff obtained, on 14th June 1884, a deciee 
against the shares of defendants Nos. 3 and 4, the 
shares of defendants Nos. 6 and 9 being exonerat- 
ed. The decree-holder appealed against that 
portion of the decree which exonerated the shares 
of defendants Nos 6 and 9, defendants Nos 
.3 and 4 being brought on to the record of the 
appeal as respondents. The appeal having been 
dismissed, the deciee-holder applied on 20bh 
October 1887 for execution against the shares of 
defendants Nos. 3 and 4 : Held, the application 
for execution was barred by tbe Limitation Act, 
1877, sch. II, art. 179. Muthu v, Chellappa. 

[I. L. R. 12 Mad. 479 


LIMITATION ACT (XV OF 1877), Art. 179 

— continued. 

(1) PERIOD PROM WHICH LIMITATION 
RUN S — <70 nc lud ed, 

{d) Where there has been a Review. 

9.— Art 179. — Bejectwn of application for 
review — Time during which renew iocs pending — 
Application for I'eftuid of moneys levied under decree 
reversed on appeal.'] Where a review of judgment 
has been applied for, and, after notice to the other 
side, refused, the period during which such appli- 
cation was pending cannot be excluded in comput- 
ing the period of limitation for execution of the 
deciee under ait. 179 (3) of sch II of the Limita- 
tion Act. Semble . An application for refund of 
moneys levied in e3j:ecution of a decree subse- 
quently reversed on appeal is not governed by 
ait. 179 but by ait. 178 of sch. II of the Limita- 
tion Act. Kurupam Zemindar v. Sadasiva. 

[I L. R 10 Mad 66 

(2) NATURE OF APPLICATION, 

{a) Generally. 

10 — Art. 179.— Bxecutio?i of decree — Limita- 
tion-Effect of dismissal of application for execiu 
tion duly made.] If an application for execution 
of a decree is duly made so as to satisfy the teims 
of art. 179, paras. 4 and 6. of sch. II of Act XV 
of 1877, but is dismissed, such dismissal does 
not prevent the application from fundbhing a 
point of time for the begmiimg of a new term of 
limitation Shankau Bisto Nadgir v. Nar- 

SINGHRAO RAMCHANDEA 

[I. L. R. 11 Bom. 467 

{h) Irregular or defective Applications. 

11..^ Art. 179. — Omission to describe the pro- 
perty to be attached. — Civil Procedure Code, 1882, 

2io-— Limitation.] A decree- holder, on the 8th 
July 1885, applied for execution of a decree dated 
the 10th July 1873, omitting to set out specifically 
in such application a description of the immove- 
able property sought to be attached. On the 24th 
July he applied for and obtained one month’s time 
to file a list of these properties ; and on the 7th 
August, after filing the list, applied for the attach- 
ment and sale Qf such propeities. The judg- 
ment-debtor contended that execution was barred 
by limitation : Held, that the omission to file on 
the 8th July the list desciibing specifically the 
properties sought to be attached, was a meie de- 
fect of description which could be lemedied 
under s. 245 of Wie Code of Civil Procedure by al- 
lowing an amenament to be made ; and further 
that tbe two applications of the 8th and 24th 
July should be considered as one eutiie applica- 
tion dating fiom the date of the 8th July, 
Mahomed v. Abedoollah, 12 C. L, R. 279, follow- 
ed. MACGREGOR V. TARINI CHURN SiRCAR. 

[I. L. R. 14 Calc. 124 

See the Full Bench Case of Asgar Ali d. 
Troilokya Nath Ghosb. 

[I. ti. E. 17 Oalc. 631 


( 517 ) DIGEST OF CASES, ( 618 ) 


LIMITATION ACT (XV OF 1877), Art 179 

— oorifnuted, 

(2) NATURE OF APPLICATION— 

{!)) Ieeegulak OB Defective Applications— 
coiitiiiued. 

12 — Art V7Q.~- Application, for execvUoii 
against wrong pei'son — Decree against a minor — 
Application for execution against minor'^s mother 
personally . bnt not as his guardian ] On the 3 1st 
July 1879. a deciee was parsed against jY, a minor, 
represented by his mothei and guardian C. In 
December 1880 the first application for execu- 
tion was made Through mistake execution was 
sought against c herself, as * widow of i?/ and 
non as guardian of the minor 'J'hat applica- 
tion was granted, and certain property belonging 
to the minor was attached. On the 29th No- 
vember 1883, the second application for execution 
made was against the minor «s represented by his 
guardian C. The present application for execution 
was made on the 3rd December 1884. This appli- 
cation was 1 ejected as time-ban ed by the Distuct 
Couit on appeal, on the ground that the fiist 
application having been made against a wiong 
person, could not be taken into account ; that, 
therefoie, it could not keep the decree alive and 
that the piesent application was barred • Held, 
reversing the decision of the lower Court, that 
the decree holder ought not to be deprived of the 
fruit of his decree on account of a technical de- 
fect in his application of ISSC*. The minor was 
substantially and for all practical purposes re- 
piesented by his mother Haei v. Narayan. 

(X. L. K. 12 Bom. 427 

13 — Art V7%.--A27pltcation for execution with- 

draimi by decree-holder — Cicil Proceduie Code^ 
if,'?. 373 374, 647.] S. 647 of the Civil Piocedure 
Code makes ss 373 and 374 applicable to proceed- i 
ings in execution of decree. Kifayat Ah v Ram \ 
Singh, I L R. 7 All. 359, and Rirjadew Pnjade, \ 
I. L R. 6 Bom. 681. followed Ta,ra Chand Meg- \ 
rajv.Kasliniath IrimhahA L R 10 Bom. 62, and ^ 
PamanandanChettiY. Periatambi Sherraz I. L R I 
6 Mad. 250, dissented from. A first application 
for execution of a decree was withdrawn by the 
decree-holder on account of formal defects, the : 
Court letuining the applicatioi^ but without ' 
giving permission to the decree-holder to with- 
diaw with leave to take fresh pioeeedings' ! 
Held, that, vsrith reference to the second paia- 
graph of s 373 read with s 647 of the Code, the 
decree-holder was precluded from again apv^lymg 
for execution ; but that, even assuming that pei- 
mission to anply again could be inferred from 
the action of the Couit in returning the applica- 
tion, s 374 was applicable so as to make a subse- 
quent application presented five yeais after the 
decree barred by limitation, with reference to | 
art 179 of the Limitation Act. Satuu Prasad 
r. SiTA Ram. ! 

[I. L. R. 10 All. 71 

14. — Art 179. — Application for relief outside 
the decree — ‘‘ Step %n aid of execution ”] The ap- 
plication foi execution contemplated in cl. 
(4) of art 179 of sch II of the Limitation Act 


LIMITATION ACT (XV OF 1877), Art. 179 
— continued. 

(2) NATURE OF APPLICATION— 

(b) Irregular or Defective Applications — 
concluded. 

(XV of^ 1877) must be one made in accord- 
ance with law, and asking to obtain some 
relief given by the decree, and to obtain it in the 
mode that the law permits A decree provided 
that thedefendsnt should pay the plaintiff Es. 156 
within one month, and that on receipt of this 
sum the plaintiff should execute a deed of sale 
to the defendant. The decree was dated 29th 
January 1881 The first application for execu- 
tion was made on the 24tii January 1884, but 
dismissed for plaintiff’s default. The plaintiff 
m.ade a second application dated 22nd January 
1887. praying to be put in possession of a certain 
house which was not awarded by the decree. 
This application was i ejected. On the 23rd June 
1887. the plaintiff made a third application for 
execution of the decree . Held, that this applica- 
tion was baried by limitation, having been made 
moie than three yeais after the date of the first 
application. The intermediate application was not 
an application for execution, nor a step in aid 
of execution, ot the decree, inasmuch as it 
asked for what the decree did not give It could 
not, therefore, keep the decree alive under art. 
179, .sch II of the Limication Act (XV of 1S77) 
Pandauinath Bapuji r. Lilachand Hatibhai, 
[I. L B. 13 Bom. 237 
(3) STEP IN AID OF EXECUTION. - 
{a) Generally. 

15. — Art. 179. — Application for execution by 
benamidar — Application not in accordance with 
law.'] In a suit brought for a declaration of the 
plaintiff’s right to hold cei tain property free of a 
mortgage deciee, which had been purchased by one 
G on 13th August 1878, in execution of which 
decree several applications were made to have the 
name of G- substituted for that of the original 
decree-holder, but in none of these applications 
was any further step taken towards execution of 
the decree, or any oider made for substitution of 
the name of G imcii ISth July 1885. when after 
notice under s. 2.32 of the Civil Piocedure Code G's 
name was substituted as deciee-holder, and execu- 
tion taken out against the moitgaged property. 
G was found to be only a benamidar so far as his 
purchase of the moi tgage-decree was concerned : 
Held, that G being meiely a benamidar, the 
applications made by him foi execution of the 
deciee and for substitution of his name as decree- 
holdei under s. 232 of the Civil Procedure Code 
weie not applicationsmadeinaccoidanoe with law 
within the terms of art. 179 of the Limitation 
Act 1877, so as to pievent the operation of the 
Law of Limitation Execution of the mortgage- 
decree was theiefore bailed. Abdul Knreem v 
ChuJihun, 5 0 L. R 253 ; Denonath Chucherhutty 
V. Lallit Ooomar Gangnpadya, I. L R. 9 Calc. 
633; 12 C. L. R 145 ; and Mis. Ap 453 of 1885, 
nnrepoited, followed. Puma Clmndra Roy v. 
Abhoya Gunidra Roy, 4 B. L. R. Ap 40, and 


( 619 ) DIGEST OF CASES. { C20 ) 


LIMITATIOH ACT (XV OF 1877), Art, 179 

— continued, 

(3) STEP IN AID OF %T^Q,VT10'^--G0)itmue(l. 
{a) Generally — concluded, 

Kadir Bos^>einv Pearoo ThovddarineeAi'^ L K. 
42o. dissented fiom. The moitprage^deciee having 
become inoperative, the plaintiff A, though a pui* 
chaser pendente htc^ vras no longei bound by it, 
and the defendant therefore was not entitled to 
enfoTcethe moitgage as against bun Gour Sun- 
der Lahiri %\ Hem CHUNDfR Chowdhury" 
Gour Sunder Dahiei Hafiz Mahamed Ali 
Khan. 

(I. L. K. 16 Calc. 855 

{ b ) Resistance to Legal Proceedings. 

16. — Art 179 — Applicatum to tahe a .step hi atd 
of execution — Opposing application to set aside sale 
%n execution of decree ] The appearance of a 
decree-holder by his pleader to oppose an applica- 
tion made by the judgmenl-debtoi to set aside a 
sale in execution of the decree is not an applica- 
tion within the meaningof ait. 1 79 of sch. II of the 
Limitation Act to take a step in aid of execution 
The application contemplated by that aiticle is an 
application to obtain some oider of the Couibin 
fuitheianceof the execution of thedeciee Umesh 
Chundee Dutta V , SooNDEE Narain Deo. 

[I. L. R. 16 Calc. 747 

(c) Suits and other Proceedings by decree- 
holder. 

17. — Art. 179. — JEJxecution of decree — Certificate 
by decree-holder of payment out of Courts Cnil 
Procedure Code^ ss 257, 258 ] field, following 
Tarim Das Bandy opadhja v. Bislifoo Lai Mahlio- 
padaya, I. L. R. 12 Oalc. 608. (Tyrrell, J., doubt- 
ing), that an application made by a deciee-holder, 
the object of which is that the receipt of ceitain 
sums of money paid out of Couit may be certified, 
is a step in aid of execution,’’ such as will keep 
the decree alive, within the meaning of the Limi- 
tation Act (X? of 1877). sch. II. No. 179(4). 
GansJiamY Maltha, I L R. 3 All. S20 lefened 
to. Muhammad Husain Khan r. Ram !8arup, 

[I. L. K. 9 All. 9 

18. — Art Application to sell attached pro- 

gierty suhgeet to a mortgoge?^ A jndginent-ci edi- 
tor appUed on the 22nd May I8b2, for execution 
of adeciee, dated 7th November 1881, and cer- 
tain piopeity of the judgment-debtois was attach- 
ed. Thereupon a claim was prefeiied by a moit- 
gagee, and on the lOfch August 1882, the judg- 
ment-ei editor admitted the claim and applied that 
the property might be sold subject to the claim- 
ant’s moitgage, and the pioceeds if any paid over 
to him in. part satisfaction of hi.s deciee. On the 
20th June 1885, another application was made 
for execution, and on the 29th November 1886 a 
third application was made. To the latter appli- 
cation obicotion was taken, and it was contended 
that the dcciee was haired by lea&on of moic than 


LIMITATION ACT (XV OF 1887), Art. 179 

— eontniued. 

(3) STEP IN AID OP KK.BQlJT101i^~-coneIuded . 

(tf) Suits and other Proceedings by Decree- 
holder — concluded . 

three yeais having elapsed between the applica- 
tion of the 22nd May 1882. and that of the 20th 
June 1885 . Held, that the application of the 
10th August 1882, by the judgineiit-cicditor to 
allow the sale of attached property subject to the 
moitgage of the claimant was -‘a step in aid of 
execution of thedeciee” within the rneanmg of 
ait 179 .‘3ch. II, Act XV of 1877. and that execu- 
tion of the decieo was tLeiefoie not bailed Lal- 
BADDX Mullick V Kala Chand Bera 

[I L R 15 Calc. 863 

19 — Art 179 — Application for copy of decree. \ 
i'he application by a deciee-hoidei ioi a copy ot a 
deciee with intent to apply for execution is not a 
step XU aid of execution withm the meaning of 
cl 4 of art. 179 of sch. II of the Limitation Act, 
1871. Gopilandhu v. Domburu. 

£1. L. R, 11 Mad 336 

(4) ORDLR FOR PAYMENT AT SPECIFIED 

DATE. 

20— Art 179, ---Appli Coil on for execution of 
decree — Order on petition to pay hy hist aim cnt,s-^ 
Oil il Procedure Code, s. 210 ] An application 
to execute a deciee dated 30th August 1880. was 
made on 25th May 1881. While the application 
was pending, the judgment-debtor piesented a 
petition to be allowed to pay the debt by instal- 
ments, and the deciee-holder consenting to this, 
the Couit madethe following ordeis “ Accoidiug 
to the application of both parties it is oidered 
that the case be .struck off, and the deciee be le- 
tuined.” The detailsof the instalments mentioned 
in the petition were endoisedon the deciee by one 
of the amlalis of the Court, but it did not appear 
when 01 by whose order this was done In an 
application foi execution in acooi dance with this 
aiiaugemeutmadeon 7th Maich 1885 • Held, that 
the order was notone recognising or sanction- 
ing the arrangement within the meaning of s 210 
of the Civil Pioeedure Code, inasmuch as the Couit 
at the time it made the order had no power to make 
any older for instalments, any application foi that 
purpose being then baried by ait. 175 of Act XV 
of 1887. The application foi execution was, 
therefore, basTed under ait. 179 as not having 
been made withm three years of 25th May 188J. 
Jhoti Saliu V, Bliuhan G'lr, I. L R. 11 Calc. 143, 
dissented from. Abdul Rabman Sodagur r. 
Dullaram Marwari. 

[:. L. R 14 Calc. 348 

21 . — Art. 1 79, — Bxeention of decree — Mainten- 
ance — Decree for payment of an annuity until- 
out specifying date of payment — Default m pay- 
ing such amtuifi/ — Bnfoveement of payment hy 
exovufion of decree— (^omputafuui oj t'nnc.'] A 
Kiudu vidow obtained a decicc.. dated 7th 


( 621 ) DIGEST OF CASES ( 632 ) 


LIMIT ATIOIT ACT (XV OF 1877), Art 179 

— contimed, 

(i) OEDEE FOE PAYMENT AT SPECIFIED 
DATE — c'oneliided. 

September I860, directing that a sura of Es 36 
should be paid to her eveiy year on account of her 
maintenance The judgmeut-debtois paid the 
annuity for some yeais In 1 88 1 the widow ap- 
plied for execution of the deciee and reooveie 1 
thiee years' ariears. In 1885 payments having 
again fallen into aiiear, she again applied for 
execution, but her application was 1 ejected as 
barred by limitation, having been made more 
than thiee yeais after the Inst piecedmg appli- 
cation Ildld^ that the application was not time- 
barred. The decree created a peuodically le- 
cuiiing right. Though no precise date was spe- 
cified in the deciee for payment of the annuitv, 
the judgment-debtois were liable to make the 
payment on the day year flora its date, and thenee- 
f 01 ward on the corresponding date year after 
year. The deciee was, as to each yeai'a annuity, 
to be legaidedas speaking on the day upon which 
for that year it became operative, and sepaiately 
for each year. The right to execute acciumg on 
a particular day, limitation should be computed 
fiom that day should the ju igment-debtoi fail to 
obey the order of the Court Salthnram D( It slut 
V. Ganesh Siifhfi, I. L R 3 Bom 103. followed 
Sahhinatlia Dtltnltafar v Lalt'^hmi Arntnid, 

I L E. 7 Mad SO and Yuvif Kh,in v 
Klian,l L R 7 Mad 83, disbiueuished. L\ksii 
MiBAi Bapuji Oka V, Madhavhav Bapuji Ok \. 

Li L. R. 12 Bom 65 

(5) JOINT DECREES 
(u) Joint JoDOMENT-DEnTORS 
22. — Art. 179 — Death of judgmnit-dohfo }' — 
D^aecutioa-^Exocotioa aqanist one of f^eiei'al re- 
presenfatu'es of a sole debtor — Death of ^'ueli re- 
pi eftentatire — Suhs'eqnent application lor exmition 
aqainat other representatnen — Practice'] An ap- 
plication for execution against one of the repie- 
sentativos of a sole ]iidgmcut-dehtor saves limita- 
tion against another ropi esentativc Aceoi dingl v 
where the plaintiff, on the death of his sole debtor , 
sued out execution on the 18th .June ISSI, under a 
darhhast, No. 718 of 1878, against F, one of the 
three sous of the debtor, and the execution-pio- 
ceedings continued till the death of F m Blaich, 
1884, whereupon the plaintiff applied on the 28th 
May 1884, to put Af and Y, the brothers of V 
on the recoid as his represcnta-^ives Jfeld, that 
the application was not too late against J/ and 3' 
regarded as pfint representatives with tlieir 
brother F of their father, the original ludgmenb- 
debtor Maniauuj Seioah Sing/i v Iftnqu Dal. 
I L. E. 3 AIL '617. Ivrishnaji Janaydan r. 
Mur ARRAY. 

(I, L. R. 12 Bom.:48 

, Art 180. — Judifment entered vp vnder a 86 

of the Indian Inwl rent Act ( ^tat. Maud 12 I ie, 
lao 21) Drerntion of <r(trh ptdqinent.'] (' was 
adjuduMted an lusulveut in Ootolici Ibfih, and on 


I LIMITATION ACT (XV OF 1877), Art. 180 

— eontnmed, 

the JOth August 1868, judgment was entered up 
against him under s 86 of the Indian In- 
solvent Act (Stat. 11 and 12 Vic., cap 21) for Rs. 
16 40 613 In 1886 it was ascertained by the 
Official Assignee that certain property belonging 
to the insolvent’s estate was available for the 
ciedibois of the estate, and on his application an 
Older for execution against the feaid property was 
made on the .obh April 1 886, by the Insolvent 
Court under s. 86 of the Insolvent Act. It 
was contended that execution was barred by limi- 
tation. Held, that execution on the judgment 
wa.s not barred. Per Sarg-ent, 0. J — The 
policy of the Indian Insolvent Act is that the 
future property of the insolvent should be liable 
for his debt«. That intention would be to a gieat 
extent defeated, if judgment entered up by the 
order of the Insolvent Court under s. 86, 
which IS the machinery provided for effecting 
that object, could only be executed within a 
limited time. Limitation Acts should nob be deem- 
ed applicable to judgments enteied up under s. 
86 unless their language clearly requiies it. A 
judgment entered up under s. 86 of the In- 
solvent Act, although a judgment of the High 
Comb is nob a judgment entered up in the exer- 
cise of the ordinaiy oiigiual civil juiisdicbioii, 
nor could the light to enforce the j'udgraent be 
laiv fully leleased by any person, and therefore 
ait 180 of the Limitation Act did not apply. 
Per West, J * — Formerly in England as 
well as in India tlie policy of the Insolvent 
Acts was to make the insolvent perpetually 
lesponsible In England, however, by Statute 
32 and 3.3 Vic , cap 83, bankruptcy was substi- 
tuted for iuBolvcney, and all pending cases of 
insolvency weie ordeied to be closed within pre- 
SGiibed peiiods In oonstriuiig that statute it has 
been declaied that after the given time the insol- 
vent w.ns fioo from all lesponsibility, and that 
nftei hts death his estate was free also. Thus the 
' hen on an msolveiib debtor’s whole future pio- 
j perty has disappcaiod fiom English law : but 
this has been effected by direct legislation. In 
India tlieie has been no legislation with regard 
to jhidgmcnts of the Insolvent Court, but it has 
been decided that such a judgment is to be deemed 
a deciee of the High Court, and executed as such. 
It must, therefoie. be subject to the same rules as 
other decrees of the High Court in, the absence 
of any special exception. Alt 180 of the Limi- 
tation Act IS, therefore, applicable to such a 
judgment. The Insolvent Act did not contem- 
I plate its being enteied up obherwdse than as a 
I judgment of the Supreme Couib, and, as such, 
lb laiiked as a judgment of a chaitered Couib in 
the exeicise of the ordinary oiigmal civil j'uris- 
ihction. The same description may be applied 
to it now : and hcnco tlie execution is limited, as 
in the ca.se of other judgments and decrees of 
the High Court. The principle of perpetual lia- 
bility to execution can 110 longer be deemed a 
principle. The English law has discarded it ; the 
Indian law has made ail judgments subject to 
i imitation, an»l uiuongst them judgmunlb tht 
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LIMITATION ACT (XV OP 1877), Art 180 

— concluded. 

Insolvent Court. Aitiole 180 therefore applies. 
But the righb to enforce the judgment in the 
present case did not acciue to the OfB.cial Assignee 
until the order of the Insolvent Court to take 
out execution was made. That order was not 
made until April, 1886, and, therefore, the right 
to execution which arose on the date of that 
order, was not barred hy art. 180 of the Limi- 
tation Act XV of 1877. In the matter op CaN- 
bas Xarrondas Oppicial Assignee (Turner) 

V, PUBSHOTAM MUNGALDAS NaTHUBHOY 

[I, L. R. 11 Bom. 138 

Held (on appeal to the Privy Council)— The 
Limitation Act XV of 1877, sch II, art. 
180. applies to a Judgment of a Couit for the 
relief of insolvent debtors enteied up in the 
High Couib, m accordance with s 86 of the 
Statute 11 and 12 Vic., cap 21. Although a Couit 
held under the latter statute determines the sub. 
stance of the questions lelating to the insolvent’s 
estate, the proceedings in execution and the judg- 
ment are the High Court’s. The judgment is en- 
tered up in the oidinary course of the duty cast 
upon the High Court by the law, not by way of spe- 
cial or extraordinary action, but in the exercise of 
its ordinary original civil juiisdiction. The latter 
expression in the charter of 28th Decemhei 1865, 
being opposed to the ‘‘extraordinary” juiisdic- 
tion, which the High Couit may assume, at its 
discretiion, upon special occasions and by special 
ordeis, includes all such jurdisdiction as is exer- 
cised by the High Couit in the oidinaiy course of 
law without any step taken to assume it. When 
an order has been made, under s. 86 of the Statute 
11 and 12 Vic., cap. 21, that execution be taken 
out, a present right accrues to the OfiSoial Assignee 
to apply for it ; and, therefore, ait ^ 180 of sch. II 
assigning, in refeience to judgments of 
High Courts exeicising oidinary original juris- 
diction, a starting point of time depending on, 
the accrual of the light to enforce them, is the 
article applicable. In the matter op Candas 
Naerondas ; Navivahu V. Turner. 

£1. L. K. 13 Bom. 520 
[L. R. 16 I. A 165 

LIS PENBEKS. 

I,— A%Gtion’purGliaser hound hy Its %icnde'tu.'\ 
it brought a suit against P to recover possession 
of certain land Whilst that suit was pending 
in the Court of First Instance the right, title, and 
interest of P in the land were sold m execution 
of a decree against him at the instance of a judg- 
ment-ci editor and purchased by O. Subsequent 
to Q'% purchase suit was dismissed by the 
Court of First Instance ; but K appealed, and the 
Appellate Couit le versed the decree of the Court 
below and gave judgment in A’’.? favor. 6*, who 
Was not made a party to the appeal, thereupon 
instituted a suit against K to eject him and 
obtained possession of the land : Heldy that the 


LIS PENDEl^S— # 

doctiine of applied, and that G was 

not entitled to maintain the suit . IMd^ further, 
that it made no difference to the application of 
the doctrine that the deciee of the Couit of Fiist 
Instance was in favor of G's predecessor in title, 
for the decree was open to appeal, and the decree 
in the suit was that passed by the Appellate 
Court, the proceedings in the Appeal Couit being 
merely a continuation of those in the suit ; and 
as G's pui chase was made whilst that suit was 
pending, G was still bound by the decree of tho 
Appellate Court Anundo Moyee Bassec v. JDlia-- 
nendro Chnnder Moolterjee, 14 Mooie’s I. A. 101 ; 
8 B. L. R. 122 ; 16 W. R. P. C. 19, distinguish- 
ed. Govind 0hund£r Roy v Guru Churn 
Kurmokae. 

[I. L. R. 15 Calc. 94 


2 — Contimmis sidt'' — Transfer of Property 
Act {IV of 1882), .«? 62 J A, on the 9th Sep- 
tember 1883, sold certain immoveable property to 
S for Rs. 98-12 by means of a conveyance 
which was not legisteied. On the 29th Sep- 
tember 1883 S instituted a suit against ui on 
that conveyance to obtain possession of the 
property. On the 5th October 1883, when that 
suit was pending, but before the summons was 
served on A, A by a duly registered conveyance 
sold the same property to E for Rs. 198-8. In 
the suit filed by -N A filed awiitteu statement, 
but did not fuitber contest it, and .5 obtained 
a decree and got possession ot the pioperty In 
a suit subsequently bioughtby R to obtain posses- 
sion of the pioperty lioin S upon the giound 
that his legisteied conveyance was entitled to 
priority over the unregisteied document of 8, 
it was contended that, R's pin chase having been 
made whilst 77’^ suit was pending his title could 
not prevail against that of S: IleJd^ that tho 
doctrine of Its pendens did not apply to the facts 
of the case, as at the time of purchase there 
was no contentious suit or pioceeding in exist- 
ence, the summons in S's suit not having been 
then served. Rabhasyam Mohapattra, alias 
Madun Mohun Mohapattra i\ 8ibu Panda. 

^ [LL. R.loCalG 647 


3 — Mortgage— Purchase i without notice^ of 
land declart d liable formovtgage-deht hy a decree ] 
In 1864 A moitgaged foui shops to the plain- 
tiff’s father. Sut>sequently, however, father 
biought a suit, and obtained a decree declaring 
that two of these shops were not included in the 
mortgage. In 3869 the plaintiff’s father, (the 
mortgagee), sued A upon the moitgagc, and 
prayed m the same suit that ceitain otlun* land 
not included in the moitgage-deed might be held 
liable for his debt in lieu of the two shops. He 
obtained a decree on the 29th November 3869, 
which oidered Es. 1,291 to be paid “ on the 
liability of the land in the plaint mentioned,” 
No steps weie taken by the plaintiff to execute 
this decree for seven years. On the 18th August 
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LIS PENDENS — coiiclmlecl. 

1876, A sold to the defendant, by a registered 
deed of sale, a portion of the land so declaied 
liable, and the defendant enteied into possession 
•without notice of the plaintiff’s decree. The 
plaintiff now sued to obtain a declaiation that 
the land was liable to be sold in execution of 
his decree of 1869, Both the lowei Oourfes dis- 
missed his suit. On appeal to the H>gh Court : 
Meld, that the defendant was a pui chaser for 
value, without notice of the plaintiff’s decrees 
and took the land unaffected by the plaintiff's 
equitable lien cieated by the deciee. Theie was 
no Us pendens. The litis contestatio had ceased. 
The decree, which was a final one, had terminat- 
ed the litigation between parties, and now 
only remained to be executed. There was, more- 
over, in this case the fuither circumstance that 
nothing had been done in the suit after the deciee 
and during the seven years which elapsed 
between it and the defendant’s puichase in 1876. 
Venkatesh G-ovind V. Maeuti. 

[I. li. R. 12 Bom 217 

4 — Transfer of Property Act {IV of 1882), 
s. 62 — When a suit becomes conteiiUous — Priority 
of registeied mortgage'] As soon as the filing* 
of the plaint is bi ought to the notice of the 
defendant, the pioceeding becomes contentious, 
and any alienation subsequent to that is subject 
to the doctiine of Us pendent. A mortgage was 
executed on 26th June and was registeied. On 
the same day. a piior moitgagee filed a suit 
against the mortgagors on an unregistered moit- 
gage of tlie same land : he obtained a deciee 
and attached the mortgage piopeity • Held, tliat 
the legistered mortgage) was entitled to prioiity 
and lus mortgage was not affected by the lule of 
Us poidem. Abboy <0. Annamalai. 

(I. L. R. 12 Mad. 180 

6 — Transfer of Property Aet (Jh of 1882), s, 52 
— Partition Sint far — Decree by consent.] Pending 
a suit for paitition of land, &c , two of the 
parties to the suit sold paitof the land in ques- 
tion to a sti anger -who was not brought on to the 
lecoid After the execution of l^e sale-deed the 
paities to the suit entered into a compromise and 
a deciee was passed by consent accordingly, 
In a suit by the pui chaser for possession of the 
land sold to him : Held, the puichaser was not 
bound by the deciee passed by consent. Vythi- 
NADAYYAN V, SUBRAMANYA. * 

[I Ii « 12 Mad. 439 

LOAN. 

See Limitation Act. 1877, Art. .59, 

[I. L. R 13 Bom. 338 

LUNATIC. 

OUil Procedure Code, 1882, .? 453 — Right to sne 
— Suit by a ne.rt friend, of a lunatic, — Adjudi ca- 
tion of lunacy under Act ALlLVr of 1868.] A 


"LiUlA AH110--conti nued. 

suit foi partition was brought by A as next 
friend of R, a lunatic. Subsequent to the institu- 
tion of the suit, R was adjudged to be of unsouud 
mind under Act XXXV of 1868, and A was 
appointed a manager of the lunatic’s estate : 
fields that A had no right to sue. as next fiiend 
of the lunatic, under Ohaptei XXXI of the Code 
of Civil Piocedure (Act XIV of 1882). The provi- 
sions of that chapter apply only in cases wheie 
theie has been an adjudication of lunacy under 
Act XXXV of 1868 previously to the institution 
of the suit : Held, also, that, independently of 
the provisions of Chapter XXXI of the Code 
of Civil Piocedure, on principles of equity, A 
had no right to sue in lespeot of the immove- 
able property of a lunatic: Held, fuither. that 
the adjudication of lunacy under Act XXXV 
of 1858 and appointment as manager of the 
lunatic’s estate subsequent to the institution of 
the suit did not cure the original invalidity of 
his proceedings in the suit. Tukaram Anant 
JOSHI W. VirHAL JOSHI. 

[I. L. R, 13 Bom. 656 

MADRAS ABKARI ACT (MADRAS ACT 
I OF 1886 ) 

, ss. 9, 11, 55.] Under the Madras Abkari 

Act 1886, a permit is not necessary where toddy is 
carried from the licensee’s trees to his shop within 
th.e limits of his farm, or where the licensee hav- 
ing a general peimit.thc persons carrying the toddy 
aie in his employment. Queen-Empress i\ Sam- 
BOJI. 

[I. L. R. 11 Mad, 472 

, ss. 29, 55 {e)^Rnle forbidding delegation 

by licensee of authority fodraic toddy ] Under s. 29 
of the Madras Abkari Act, the Governoi m Coun- 
cil made and published a rule on 8th February 
1887, whereby it was declared that no license- 
holder could delegate his authority to draw toddy, 
unless under exceptional circumstances, to any 
peison . R, the son of a licensee diew toddy with 
his father’s permission. He was convicted under 
.s, 65 (6*) of the Act : Held, that the rule was 
ultra vires and the conviction bad. Queen-Em- 
PRESS V. BELLARA. 

[I L. R 11 Mad. 250 

, ss 55 (a), 59 — Rules notified by Govern- 
ment under Ahliari Act— Rules for ^ immediate'^ 
removal of toddy ] Toddy-draweis failing to 
lemove their toddy to a shop or distillery within 
a reasonable time” after it is drawn, are punish- 
able under s. 56 («.) of the Abkari Act, though 
their licenses do not refer to the Government 
notification, made under the Act, prescribing its 
immediate removal. Queen-Empress v. Jamu. 

[I.L. R. 12 Mad. 450 

MADRAS ACT 1864-11. 

- Sec Madras Revenue Recovery Act, 
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MADRAS AOT i865-VII. 

B. 1. — Water-eess— Overfojv from Goierv- 

me7it worlis — Witter (supplied or lined for pNjpo.sra of 
'irrigation.^ Suiplus water flora Government 
irrigation tvoiks flowed on to land of the plaintiffs 
which they weie in the habit of cultivating with 
dry crops and stagnated theie lendenug such 
cultivation impossible. The plaintiffs did not 
want the watei to flow on to then land but being 
unable to exclude it planted paddy as the best 
ciop to cultivate under the above ciicumstances 
Watei -cess was levied on the plaintiffs undei color 
of Act VII of 1865 Held, the water was not 
supplied or used foi puiposes of irngation within 
the meaning of Act VII of 18G5, s. Land the 
plaintiffs weie not liable te pay the water-cess. 
Venkatappayya ij. Collector op Kistna 

[I. L. R. 12 Mad 407 

. 1865-VlII. 

See Madras Rent Recovery Act. 

— , 1869-III. 

See Contempt of Court— Penal Code, 
s 174. 

[I L R 12 Mad. 297 

See Service of Summons 

[I L R 11 Mad 137 

,1873-m. s 12. 

-c ^ 

See Munsif, Jurisdiction op. 

[1 L. R. 11 Mad 110 

, 1878-V. s. 123. 

Sse Madras Municipal Act. 

LX. li. R 10 Mad. 38 

, 1882-V. 

See Madras Forest Act 

, 1884~I. 

See Madras Municipal Act (I of 1884)- 
, 1S84-IV 

See Madras District Municipalities 
Act, 

, 1886~I. 

See Madras Abkari Act, 

MADRAS BOAT RULES. 

JBoat Mules in Madras Ports — Itefusal to carry 
cargo without reasonable e.r6*?/AY\] By the Boat 
Rules of a certain port it was provided, (1) that 
all licensed boats must cany such numW of 
passengers and quantity of goods as should be 


MADRAS BOAT 

expie^sed in the license ; and (2) that the owner 
of a licensed boat who should lefuse to let ins 
boat on hue without assigning reasonable and 
satisfactory giouuds for such refusal should bo 
liable to a penalty Held, that a lefusal by a 
person in chaige of a licensed boat to leceive 
goods on boaid unless a tallyman was sent with 
them, on the ground that he could not count was 
nob a reasonable and satisfactory cause QuEiiN- 
EMPRESS r. IvAMANDU, 

f I L R 10 Mad. 121 

MADRAS BOUNDARY AOT (XXVIII OP 
1860.) 

See Limitation Act 1877, s 14 

[I L. K 11 Mad 309 

See ]\!inor— Representation of Minor 

IN P'QITS. 

LI.L. R. 11 Mad 309 

‘ See Res Judicata — Parties -Same 
Parties or their Representa- 
tives. 

[1. L. R. 11 Mad. 309 

— , SS 21, 25. 28 — Appeal, Nature of — Arbi- 
trator s award —Duty of Collector —Irregularity in 
procedure] The appeal allowed by s 28 of the 
Madias Boundaiy Act XXVIII of ISGO. is one 
from a decision lecoidod m tbe presence of the 
paitie> and duly intimated to them as requited 
by s 2o of the said Act The omission by the 
Collector to pass a decision iii accoi dance with an 
aibibtator’s awaid and to furnish a copy to the 
paibies as lequiied by s. 21 of the Boundary Act 
is fatal to the award. The power given by s 21 
being a 3 udicial power, a Collecboi must exercise 
his independent judgment and should nob refer 
the award for acceptance to the Boaid of Revenue 
and Government, nor should he adjudicate when, 
as agent to the Court of Wards,* he lepresents 
one of the rival claimants. Seshama v Sankara. 

[X. L. R. 12 Mad. 1 

MADRAS CIVIL COURTS AOT (MADRAS 
ACT III OF 1873), s. 12. 

See Munsif, Jurisdiction op. 

II. L. R. 11 Mad. 140 

See Valuation op Suit— Suits 

[I. L R. 11 Mad. 140, 266 

, S 16 — Sint hij 7'erersioiier to recover laud 

granted to Hindu widow — Presumption as to death 
of widow from absence, not a question of suaeession 
or inhentanee.] Plaintiff sued as leversioner to 
recover cei tain land granted in hen of mainte- 
nance to a Hindu widow The widow had left h<u* 
village sixteen years before amt and had nob been 
heard of since Held, that the question whether 
a presumption arose that the widow was dead was 
not a question legarding succession or inheritance 
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MA.DRAS CIVIL COURTS ACT (MADRAS 
AOr III OF 1873), s. le—conclHdrd, 

to be decided accoiding" to Hindu law witliin the 
meanm^r of s 16 of the Madras Civil Couifcs Act. 
1876. Balayya t. Kistnappa. 

fl. L. R. 11 Mad. 448 

MADRAS DISTRICT MUNICIPALITIES 
ACT (MADRAS ACT IV OF 1884) 

^ s. 173 — 01)UnictiO)i of imhVic ] 

S IT-J of the Distiict Municipalities Act, 1881 
(Madias), pi ovules that nopeisoii shall deposit 
anything' so as to cause obsti notion to the public 
m any stieet without the written permission of 
the Municipal Council • Meld^ that the deposit- 
ing by any person of an article in the street with- 
out the pei mission of the Municipal Council 
amounted to an obsti notion. QgEEN-EMPPESs r 
Bolappa 

[I. L. R. 11 Mad 343 

s. 198 and ss 191, 192, 193 --‘Bntrhcrf 

lireyiftes — P) n ate marliet, mean'nygof'] A Muni- 
cipal Council, under theMadrasDistiictMunicipal- 
ities Act, lef used to give licenses to ceitam per- 
sons keeping butcheis’ shops notjused as slaughter- 
houses except on the condition that they should 
iemo\e to a fixed maiket Held that butcheis’ 
shops are not ‘ private maikets” within the 
menning of the Act and that the action of the 
Municipal Council was ultra vires Queen-Em- 
press V Baodur Bhai. 

ri. L. R. 10 Mad. 216 

MADRAS FOREST ACT (MADRAS ACT V 
OF 1882). 

, s. 6 . — Tree patta — Occujyier of land ] The 

liolder of a is a hwion occupier of land 

within the meaning of s 6 of the Madias Foiest 
Act. IlEFERKNCB UNDER THE MADRAS FOREST 

Act 

[I L. It 12 Mad 203 

, s 10 

See Appeal— Madras^ Acts. 

[I. £. R. 11 Mad. 3C9 

See Jurisdiction of Civil Court- 
Statutory Powers, Persons 

WITH. 

[I. L, R. 12 Mad. 105 

See Munsif, Jurisdiction of. 

[I. L. R 12 Mad 105 

See Special Appeal— Orders subject 
to Appeal. 

(I L. R 12 Mad, 309 

, S. 14 and S, 39 -^Znntfafion Art (XV of 

1877), .s.s* 5, 6 — J*enod of Limitation — Power to 
(Weine dvlaij ] Delay in piefeiring an appeal un 
del the Madias I’oic&t Act beyond the period 


MADRAS FOREST ACT (MADRAS ACT V 

OF 1882) S 14 — eoiirhidod, 

piesciibed by s 14 of that Act, may be excused 
under .s. 5 of the Indian Limitation Act, 1877 
Reference under Madras Forest Act. 

[I. L. R 10 Mad 210 

1 — s 21. — Tree jiatta — Trcspassi The holder 
of a pafta of ceitain tiees on land which had 
been declared a leserved forest was convicted of 
tiespass under the Madras Foiest Act on pioof 
t at he continued to gathei the piodiice of the 
tiees . Held, that the conviction was bad for 
want of pioof that the petitioner s claim had 
been duly di.sposed of, or that he had not pre- 
ferred Ills claim within the period required by 
law. Queen-Empress v. Rami Reddi. 

[I L ii 12 Mad. 226 

2 — s 21 and SS 4, 7, 16 — ATahing fresh 
elearinq , Offence tf — Omission of order gyvoliihit^ 
nig felling of trees pending reheating of a ease] 
A claim piic forward to part of certain land noti- 
fied foi reseivation under the Madras Forest Act 
oiiginally lejected, was held to be valid by the 
Distiict Couit on appeal The High Court set 
aside the deciaiou of the District Court and 
directed that the appeal be reheard Pending 
the reheaiiug, a lessee of the claimant felled 
tiees on the land and was charged under s 21 
(a) with the ofltence of making a fresh clearing 
prohibited by s 7 of the Act. The Magistiate 
acquitted him on the giound that theie was no 
order m wiiting served on him by th# Forest 
Department prohibiting him fiom felling trees 
pending the reheating ■ Held, that the acquittal 
was wrong. Queen-Empress v Narasimmayya. 

[I. L. R. 12 Mad. 338 

, Rule 12 of rules under Forest Act— 

Removal of leaies from class if ed trees ] The mere 
lemoval of leaves fiom classified tiees on unre- 
aeived land does not constitute abieach of Rule 12 
of the Madias Foiest Act, 1882. Queen-Bmpress 
r. SiVANNA. 

[I. L. R. 11 Mad. 139 

MADRAS MUNICIPAL ACT (MADRAS 

ACT OF 1878 ) 

, S. 123 — Tax on hiiUdings — Ilosjntal huilt 

hy Government — Standard of hypothetical rent ] 
Under s. 123 of the City of Madras Municipal 
Act, the gross annual rent at which a building 
might leasonably be expected to let from month 
to month, or from year bo year, is, for the purpose 
of assessment to house-tax under the Act, to be 
deemed to be the annual value of such building. 
The Lying-m-Hospibal at Madias, built and sup- 
poited by Govemment, having been assessed by 
the President of tbe Municipality as on a leutal 
of Bs 1,000 a month, the Magistiates on appeal 
reduced tbc asbcssmcnt, finding that Rs 7,920 
would be a reasonable rent, having legaid to tbo 
letting value of the buildings in the neighbour- 
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MADRAS MUNICIPAL ACT (MADRAS 
ACT V OF 1878), s 12Z—cimoUuled, 
bood; but, at the lequest of the Municipality, 
they refei red the following question to the High 
Couit — Whether (as contended by Government) 
the pioperty in question should be valued and 
assessed on the lent, which, onthepropeity being 
offered in the open maiket without leserve, a 
person desirous of secuiiug it would have to pay ; 
or whether (as contended by the Municipality) 
it should be valued and assessed on the highest 
reserve rent which an owner of the piopeity 
offeiing it in the open market would reasonably 
demand, and below which sum he would not be 
willing to let : that the standard value 

was what the hypothetical tenant requiring the 
building foi nse as a hospital would be willing to 
pay, lather than rent a less suitable building and 
adapt it to his requirements at his own expense, 
and that in this sense the contention of the Muni- 
cipality was coriect. Secretary of State 
Madras Municipality, 

[I L. R. 10 Mad. 88 

, SS. 317. 318 — President of Municipal 

Oommissioners — Discretion as to ‘necessity of clean- 
sing tank likely to prove injurious to health ] By 
s 317 of the City of Madras Municipal Act, 1878, 
the Piesident of the Municipal Commissioners was 
invested with a discretion as to the necessity of 
cleamsing and filling up tanks and wells and 
diauimgof stagnant water likely to piove in- 
jurious to the health of the neighbourhood, and 
by s. 31J3 was empowered on neglect of the owner 
to comply with a requisition to do the necessaiy 
work.^ to get the woik done and to recover the 
costs in the niannei provided for the collection of 
taxes. No appeal was allowed by the Act against 
the Pi esident’s decision : in a suit by the 

Municipal Commissioners to recover from the 
defendants the cost of draining and cleansing a 
tank, that it was not open to the defendants to 
piove that the tank was not likely to prove in- 
jurious to the health of the neighbourhood Mu- 
nicipal COMMI^ SIGNERS FOR THE CiTY OF 
Madras r, Parthasaradi. 

fl. L R 11 Mad 341 

MADRAS MUNICIPAL ACT (MADRAS 
ACT I OF 1884). 

, s. 103, and sell. A, class 1(4), (7?) — 

ercise of calling —Investment of funds of society — 
Benefit Society.] The business of investing the 
funds of a society for interest is a calling within 
the meaning of s. 103 of the Madras Municipal 
Act, 1884. A society established to provide by the 
subscriptions of its members for pensions for 
their widows and children is a benefit society 
within the meaning of sch A, class 1 (A) of the 
said xict. Where the context discloses a manifest 
inaccuracy, the sound rule of construction is to 
eliminate the inaccuracy and to execute the true 
intention of the legislature, Jennings Pre- 
sident, Municipal Commission, Madras, 

tl, li. R. 11 Mad. 253 


MADRAS MUNICIPAL ACT (MADRAS 

ACT I OF concluded. 

, sch A. — Liahility of 3Uitual Assurance 

company to taxation ] The investment for interest 
of the funds of a Mutual Insurance Company by 
its Di ectois constitutes “ carijiag on business 
for gain” and the piemia paid by iiisureis and the 
profits from investments theicof constitute the 
‘ capital” of the company with in the meaning of 
sch A of the City of PJadias Municipal Act, 1881 
Madras Equitable Assurance Company x. 
President, Municipal Commission, Madras 

ri. L. R. 11 Mad. 238 

MADRAS RE(3^ULATION. 

, 1S02-~XXV. s 11. 

Sec Munsif, Jurisdiction of. 

[I. L. R. 12 Mad 188 

, 1802-XXIX SS. 5. 7, 10 16, 8 

See B'Iunsif, Jurisdiction op. 

[1. L. R. 12 Mad. 1S8 

1.— s. 7 — Office of karnani in a zemindari vtU 
lage., Succession to— Female clamant — Incapacity 
of next hctr.'l The harnam of a zemmdari village 
having died, leaving a widow his heir, the zemin- 
dar appointed her to the ofiSce of kavnam. The 
neaiest male sapinda of the deceased kavnam 
(fiom whom he w^as divided) sued to establish his 
right to the oflice of hirnani Held (1) that a 
woman cannot held the office of kavnam • Held 
fuither (2) that when the immediate heir is in- 
capacitated, the nearest male saptnda of the de- 
ceased kavnam is entitled to succeed to the office, 
Chandramma V Venkatraju. 

(I. L. R. 10 Mad. 226 

2 — s. 7. — Kartiam< m zemindari vdlagc'— 'Title 
to ofice.'] The holder of a karnands office in a 
zemindari village being incapacitated, lesigned 
the office in 1863, leaving a minor son, the plain- 
tiff The brother of the late holder was then 
appointed to the office, and held it till 1877, when 
he died. Plainbift was then nominated by the 
zemindar, but dur not entei on the office In 
1870, the zeinindai being dead, defendant No 2 
was appointed by the zemindar’s widow and en- 
teied on the office Held, that undei Jlogulation 
XXIX of 1H02, s 7, defendant No 2 being the 
heii of the last holder was the lawful holdei of 
the office. Subba^iayudu v. Gangaraju. 

[L L. K.ll Mad, 196 

, 1804™V. 

Sec Minor— Kkpresentation op Minor 
IN ISUIl'S. 

[I. L. L 11 Mad. 30 9 

See Ees Judicata — Parties — Hame 
Parties or their Hepeebenta- 
TIVES. 

[I. L. R. 11 Mad. 309 
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MADRAS REGULATION V OF 1804— 

c OiioL tided . 

S. 14. 

See Sale for Aerfaes of Revenue — 
Setting aside Sale — Other 

Grounds 

[I. L R. 10 Mad 44 

, s. 20. 

See Sale for Arrears of Revenue — 
SE [’TING ASIDE Sale— iRIUfiGULA- 
RITY. 

[I. L. R 12 Mad 445 

See Sale for Arrears op Revenue — 
Setiing aside Sale— Other 
Grounds. 

[I. L R 10 Mad 44 

, 1816— IV. 

See Munsif, Jurisdiction of. 

[I. L. R 11 Mad. 875 

, 1831-X ss. 1, 2, 3. 

See Sale for Arrears op Revenue — 
Setting aside Sale— Other 
Grounds 

, 1 L R 10 Mad 44 

MADRAS RENT RECOVERY ACT 
(MADRAS ACT VIII OF 1835.) 

See Cases under Sale for Arre\rs of 
Rent - Madras act Vlli of 1865. 

See Small Cause Court, Mofus-jil — 
JuKi-DicTioN- M oveable Pro- 
perty 

i I. L. R, 11 Mad. 264 

, ss. 3, 4 and 7 — Contents of 'patt a— Bate 

of tender of patta."] A landlord within three days 
of the end of the fash tendered to a tenant by 
way of patta a document containing a statement 
of account of rent payable in respect of the 
curient fasli • Held, that the document tendeted 
was a goodk patta, and that undei local custom a 
valid tender of a 2^^tta may be matle at the end of 
the fasli. Narayana v Muni. 

(I. D. R 10 Mad. 363 

, s 4. 

See s. 3. .* 

[I. L. R. 10 Mad. 363 

See Lease— Construction 

[I L R. 11 Mad. 200 

1. — s. ^,—tfomt slirot riyatnilars — Bi'ttinct eon- 
tract hy tenant in respect of a share.^ The plain- 
tiff was one of two joint slirotriyamdars. In 
ra‘'li 1 288 the defendant accepted a patta fiom 
and executed a muchalha to him in respect of the 
half shaie of the plaintiff. The plaiutiff sued to 


MADRAS RENT RECOVERY ACT 

(MADRAS ACT VIII OF 1865), s 9 -cimtd. 

enforce acceptance of a patta and execution of 
a nmchallia for Fasli 1290 and for arrears of 
lent : Held,, that the suit lay without joinder of 
the other joint shrotnyaindar Purushottama 
V . Raju. 

[I L R. 11 Mad. 11 

2. — s 9. — ropy of piatta — Tender of 2^<i>^ta'\ 

A landholder teiideied to his tenant a notice 
stating that his of which the particulais 

were given, had been piepared and calling on 
him to come within a month to the cut- 

cheriy to fetch the patta and execute the 
mucliallid : Held, that theie was sufficient tender 
of a patta to suppoit a suit undei s. 9 of the 
Madias Rent Recovery Act. Maruthappa v, 
Krishna. 

[I L. R. 12 Mad. 253 

3. — s. 9. — Omission to tender patta — Bent 
clavmeil hy landlord not having tendered legal 
patta'] A landlord not having tendeied a legal 
patta to his tenant, made a demand on him as for 
rent, and, on his refusal to pay, attached his 
holding. The tenant, to release the attachment, 
paid the sum demanded under piotest on 23r(i 
September 1885 On 22nd March 1S8G the tenant 
filed a suit on the small cause side of the District 
Munsif V Court to lecover the amount so paid : 
than suit was dismissed for want of juiisdiction 
on 2nd September 1886. On the last-mentioned 
date the tenant filed the present suit on the same 
cause of aciioa • Held that the landloid noc hav- 
ing tendered a legnl pntta was not in a condition 
to establish any light to recover rent directly or 
by way off set-off. Kullayappa v. Lakshaii- 
PATHI. 

[I. L. R. 12 Mad. 467 

, s. 9 and ss 10. 11 ] A summary suit by 

landloid to eufoice the acceptance of a paMa 
under the Madias Rent Recovery Act should not 
be dismissed on a finding by the Appellate Comt 
that the tendeied was not a 'giotpeiX patta. 
The Appellate Court ought to pass the decree 
which the Gouit of First Instance should have 
passed. Nagaraja r. Kasimsa, 

£1. L. H. 11 Mad. 23 

5— s. 9 and ss 9, 79, 80. — Teomiah lands 
— Unreg istered. holder rendering service and ginmU 
%ng pattas — MsUppfcl hy acquiescence of persons 
enUtled to the yeonnah holding,] A yeomiahdar 
died, leaving a brother, who was then out of India 
Shoitly betoie his death, he made an invalid 
assignment of his holding to a tliiid person who 
peifoimed the set vice, and granted of the 

laud. The holding was lesumable on laiiuie of 
the service. The biother of the late yeomiahdar 
returned after tliree years and obtained legis- 
trabion of his title He now filed this suit 
to enforce acceptance of pattas rendered by 


( <;.!r> ) 


DrOEST OF OASES. 


( <>:>(; ) 


MADRAS RENT RECOVERY ACT 
(MADRAS ACT VIII OF 1866), S.9- 

concluded, 

liini to tlie raiyats, 'wlio liad alieady accepted 
2)atta,s, Jiom and executed mnchalka,^ to," the 
ii'ssignee . Jleld^ that the suit was not main- 
tainable as uudei the ciicurastances the plain- 
tiff s conduct 3 Ubtified the tenant’s beliet that the 
assignee was entitled to collect lent fiom them 
until the assignment was questioned by the 
plaintiff, and notice of his title given to them. 
KHADAR i\ SUBEAMAKYA, 

LI. L. B. 11 Mad 12 

. S. 11 ~ — Tenants — CuUt i at ion 

tmjj'ioied })}j watcc taheii from landlord's tanli ^ 
A landlord has a light to cnaige water-cess when 
his tenant cultivates a wet ciop on diy land or 
a second wet ciop on wet laud by means of water 
taken fiom the landloid's tank. Thayammal 
Muttia. 

[I. L. B. 10 Mad 282 

, S. 13 — Persons entitled to proceed under 

Act - Attachment, Validity />/.] JL gi anted two 
villages in peipetuity to B under a deed, leseiviug 
a certain rent to himself which wavS to be recovei- 
ed '• according to the Act” if it fell into aiiear 
The rent remained unpaid foi two yt ars, and .1 
obtained an attachment for the whole aiieai 
under the Madias Rent Recoveiy Act lit Id, (1) 
that A was entitled to pioceed as landloid under 
the Madias Rent llccoveiy Act, (2) that the 
attachment held good foi such amount of lent 
as was lecoveiable undei that Act. Itamusami 
V. Collector of Madura (I. L. U. 2 Mad, (17) dis- 
cussed. Ramaciianpra V Narayanasami. 

[I. L. B. 10 Mad 229 

j s 17 . — Attachnent and sale of the tenants 

interest in the land for arreaibofrent-lJeela- 
'lationof incalidity of attachment.'] When de- 
fault has been made in the payment of rent and 
the saleable inteiesb of the defaulting tenant m 
the land is attached, the attachment cannot be 
deolaied invalid in a summaiy suit uudei s. 17 
of the Rent Recoveiy Acc. Thayamma v 
Kulandavelu, 

fl L R. 12 Mad. 465 

, s 18. - Attacliineiit and sale of the tenants' 
interest ‘in the land for ari ears of rent.] Under 
s. 38 of the Madras Rent Recovery Act, a iand- 
ioid cannot attach the saleable inteiest of a 
defaulting tenant in the land, until the expiiy 
of the cuuent levenue year Thayamma r. 
Kulandavelu 

{I. L. B 12 Mad. 465 

, ss. 89 and 40. 

See Right op Suit— -Landlord and 
Tenant, Suits conuerning. 

[I. L R. 10 Mad. 368 


MADRAS RENT RECOVERY ACT 
(MADRAS ACT VIII OF 1866)— concluded, 

, s 78 

Sec S. 9. 

[1. L R 12 Mad 467 

See Limitation Act 1877, s U. 

[I. L. R 12 Mad 467 

Right op Suit -Landlord and 
Tenant, Sum conceuninu. 

II. L R 10 Mad. 368 

MADRAS REVENUE RECOVERY ACT 
(MADRAS ACT IT OF 1864 ) 

, SS.25, 27. 

See Sale for Arrears op Revenue— 
Seiting aside Sale— Irregu- 
larity. 

[I.L. K. 12 Mad. 445 

, s. 35. 

See Sale foe Arrears of Revenue— 
DepooIt to stay Sale. 

[I L. R 11 Mad. 462 

. ss 41 and 42 —Sale for arrears of Ilece- 

jiK ,^ — Tana suhjeet to hanain — Pmrhaser’s title not 
suhject to lanam holder's i lyhts ] Wheie land sub- 
ject to a was sold toi aireais of levenue 
due by the pattadar and owner, and the kanam. 
hohtei claimed to letain posseshion as against the 
pmchasei on the giound that his lights weic not 
affected by the sale Held, thatieadmgfas.il 
and 42 of Madias Act II of I8bl togcthei, the 
pnicUasei’s title was not bubject to the kanam. 
'ihe contiacts lefoiied to ms. 41 of the Act aie 
those which do not cieate a chaige on the pio- 
piietaiy light m the land sold. Ivelan c, 
Manikam. 

[I. L. R. 11 Mad. 330 

1-S 59 — Limitation — Sale of land suhject to 
mortgage — Suit hg mortgagor ] Laud which W'as 
subject to a mioitgage iuivmg been sold for 
aiieais of leveidic undei Act II of iStU (Madias) 
the moitgagee’s assignee sued to enfoicc the 
teims of the bond by sale of the land moie than, 
six months after the date ot the sale of the land . 
Jleld, that the suit was bailed by s 59 of the 
said Act Yei^laya r Viraya. 

Ll. h. li 10 Mad. 62 

2,— S 59 — Suit to set aside a sale for arrea rs 
of Tcienuc — Fraud -limitation Act \^11 . !/'/■ 9.7.] 
Suit, 111 July IBSo, to sot aside a sale of laml of 
the plaintiff, sold in July 1884 as if for an cais 
of revenue under Act II of 18(U (Madras), on 
the ground that the sale had been brought about 
by fiaud and. collusion between the purchaser 
and the village officers ; the plaintiff had know- 
edge of the alleged fraud more than six montha 
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MADRAS REVENUE RECOVERY ACT 
(MADRAS ACT U OE 1864) — eoticlndcih 
befoie suit . Meld, that the law of limitation 
applicable to the case was s 69 ot Act II of 18(5 1, 
and not s. 95 of the Limitation Act, and that the 
bint was theietoie haired. Vetikat tpatht v. 
Sill) earn an ^ a (I L. 11. 9 Mad 5.57) explained. 
Baiz Xatk Saliu v Zalla Sital JPiusad {1 B. L li 
B. B. 1) and Lola Mtdjurah LaL v TheSerre- 
tarff of State for India (I L it 11 Ualc. 2U0) 
consideied. VeisKATA r. Chengadu. 

[I. li, R 12 Mad. 168 


MAaiSTRATE, JURISDICTION OF. Col, 

1. Poweib of Magibtiotes . 537 

2. Oominitmeut to’^Sesoions Couit 638 

3. Special Acts .. 639 

Bombay Land Revenue Act 
(Bombay Act I ot i879) ... 630 


See PvEGOGNIZANCB TO KEEP THE PEACE 

— Magistrate with powers of 
Appellate Oourt. 

[I. L. H. 16 Calc 779 

(l) POWERS OF MAGISTRATES. 

X^Crtiiiiiial Proeeduoe Code Amendment Act 
{III of 1881), .'f. 8 {<6)—MHropeun British subject — 
Trial' 0 ij DiA net Magidrate icith a ju/i/—Bro~ 
cediae in a trial blfjniij" — Cnminai Procedure 
{uide,iS, 307 — Power of 'District Magistrate dis- 
renting from lerdiet to submit the case to High 
Court J The effect of ol. 6 of s. 8 oi Act 1X1 of 
1881 (Oiimiiial Pioceduie Code Amendment Act) 
is to contei upon the District Magistiate pie- 
cibeiy the same authoiity as the Sessions Judge 
has, under s 307 oi* the Cuminal Procedure Code, 
to submit to the High Court a case in which he 
disagrees with the veidict of a juiy so complete- 
ly that he consideis a lefereuce neces'.aiy. The 
expiessiou ‘ tnal by 3 Uiy ” as used in cl 6 of 
h. 8 does not only le'tei to pioceedings up to the 
tune when thejuiy piouoiince tbeu vculict, but 
leleis generally to cases tiiable with a 3 Uiy as ’ 
contiadisliugLUshed fiom ca^es tued with the 
Jielp ot assessois oi iii any otiiei mauuei men- 
tioned in the Otiminal Piocedui^c Coae. Q'JE..N- 
EMPRBfeS V. MoCAKTHY 

[I L R. 9 All. 420 

2 — Criminal Procedure Code, 1882, .ss' 15.5. ‘20*2, 
and —Magistrate's power to direct a local 
investigation by the pohee — Cdmpiaint of an 
ojenee cognizable by a magistrate — E,cami nation 
if complainant.'] S, 155 of the Cone ot Crimi- 
nal Proceduie (Act X of 1882) deals only with 
the powers of poiice-officeis Jtconfeis no poivei 
or authoiity on Magistrates to aiieco a local in- 
vestigation by the police, or call tor a police 
report It is not a proper course for a Magis- 
trate, when a complaint is made before him ot 
an offence of which he can take cognizance, to 
refer the complaint to a police-officer. He is 
bound to leceiie the complamt, and after exanun- 


MAGISTRATE, JURISDICTION OF— 

continued. 

(1) POWERS OF MAGISTRATES~-^’^?/i^'2^^^7p^. 

mg the complainant to ptoceed accoidmg to law. 

In" re Jankidas Guru Siuaham. 

[I. L. R. 12 Bom. 161 

3 — Poicer to send bog to Ile/ormatoi g School^ 
(b'lminal Procedure Code, s. .S99 — Bejoimaiovy 
Schools Act, 1876, ss 3, 7 j The Uetoimatory 
Schools Act, 1876, piovides only foi male juvenile 
offenders being .sent to refoimatoiy schools by 
magistrates of the first class, and s 399 of the 
Code of Ciiminai Pioceduie J88‘^, so far as it 
authoiises a magistiate not of the fiisb class to 
dll ect that a male juveuiie offender be sent to a 
lefoimatory, is repealed i/e/iZ, theiefoie, when 
a Second Class Magistiate diiecced a boy to be 
sc»it to a refoimatoiy undei s. .399 of the Code of 
{ iiminal Pioceduie that the oidei was illegal. 
Quebn-Empres& V. Maiia.sami. 

L. R. 12 Mad. 94 

(2) COMMIIMENT TO SESSIONS COURT. 

1 4. — Criminal Procedure Code (Act A" of 1882), 

I s, 319.] Undei s. .319 of the Oriminal Piocedure 
Code a Second Class Magistrate, transmitted a 
case to the Disbiicb Magnstiabe, being ol opinion 
that a moie severe punishment was deserved than 
he was ernpoweied toinfiicb The Distiicb Magis- 
trate lebmued the lecord to the Second Class 
Magistrate, diiecting bun to commit the case 
to tne Sessions Couit. The committal dueebed was 
duly made The High Court refused bo inferfeie 
in the matter, holding* that the pioceedings of 
the Second Class Magisbiate were not illegal, 
and that thete was no hiug done which took 
away the 3 Uiisdicbioa of the Second Class Magis- 
I tictte to commit Queen -Empress v. Chandu 

I GOWALLA, 

LI. L. R. 14 Calc. 355 

See Queen-Empress v Havia Tellapa. 

[I L R. 10 Bom. 196 

5 — Criminal Procedure Code, 1882, ss 20^ and 
Discharge of accused — Magistrate, Obligation 
oj , io commit when primd facie case is made out 
against accused ] Under ss. 209 and 210 of 
the Ciinunal Pioceduie Code (Act X of 1882) 
a Magistrate holding a piehminaiy inquiry ought 
to commit the accused to the Court ot Session 
when the evidence is enough to pub the party on 
his tiial, and such a case obviously arises when 
Cl edible witnesses make statements which, if 
believed, would sustain a conviction, Queen- 
Empress V Namdev Satvaji. 

[1 h. R. 11 Bom. 372 

0 — Penal Code, ss. 75, 411 —Punishment 7i&t 

within jurisdiction of Magistrate.] "Where an 
offence under s. 411 read with s. 75 of the Penal 
Code appears to be deserving of a gi eater punish- 
ment than the Magistrate tiying it can award , 
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MAGISTRATE, JURISDICTION OF- MAHOMEDAN LAW - AOKNOWLEDG- 

eo nv I lid etl. MEN T — con eluded . 



(2) COMMITMENT TO SESSIONS COURT— 
concluded. 

tbe be'^t course for him to adopt is to commit the 
accused foi tnal to the Court of Session. Queen- 
Empress 'V. Khalak. 

[I. L. R, n All 393 
(3) SPECIAL ACTS. 

7. — Bomlay Land Revcmie Act {Bomhfiy Act V 
of 1879), ss 125, 214, and 21.5 — Boundary 

marks — Rules 101 and 111, cl. 3 (/») ] The 
accused was chaiged before a Second Class 
Magistrate with digging earth within a space of 
two cubits of an eaithen boundary-mark, lu con- 
travention of Rule 101 of the Rules made by 
Government under s. 214 (g) of the Bombay 
Land Revenue Code (Act V of 1879) The Magis- 
trate convicted the accused under Rule 111, 
cle. 3 (^z), and sentenced him to a fine of one 
rupee : Held, that the conviction and sentence 
weie illegal. S. 125 of the Land Revenue Code 
does not give jurisdiction to any Magistrate 
to try a person accused of injuring a boundary- 
maik. Queen-Empress ». Ibappa.” 

II. L. R. 13 Bom. 291 

MAHOMEDAN LAW. 

See Jurisdiction op Civil Court - 
Caste, 

fl. L. R. 13 Bom. 429 

- See Pardanishin Women. 

fl L R 12 Mad. 380 

See Right op Suit— Caste Questions 
ri. L. R. 13 Bom 429 


age and other matters of personal status stand 
upon a highei footing than matters of evidence 
and foini a part of the substantive Mahomedau 
law. So far as inheiitanoe through males is con- 
cerned, the existence of consanguinity and legiti- 
mate descent is an indispensable condition prece- 
dent to the right of succession, and such legiti- 
mate descent depends upon the existence of a 
valid mairiage between the parents. Where legiti- 
macy cannot be established by direct pi oof of 
such a marriage, acknowledgment is recognized 
by the Mahomedau law as a means whereby 
maiiiage of the parents or legitimate descent may 
be established as a matter of substantive law. 
Such acknowledgmeift always proceeds upon the 
hypothesis of a lawful union between tbe parents 
and the legitimate descent of the acknowledgc<l 
peison flora the acknowdedger and there is noth- 
ing in the Mahomedan law similar to adoption 
as recognized by tbe Roman and Hindu system, 
or admitting of an affiliation wbich has no refer- 
ence to consanguinity or legitimate descent A 
child whose illegitimacy is proved beyond doubt, 
by reason of the marriage of its parents being 
either disproved or found to be unlawful, cannot 
be legibimatised by acknowledgment. Acknow- 
ledgment has only the effect of legitimation 
where either the fact of the marriage or its exact 
time, with reference to the legitimacy of the 
child’s birth, is a matter of uncertainty Adwiif* 
ood^ Dondadi Ahmed Ilossem JKhan v. Ifydcr Hossetn 
Khan, 11 Moore’s I A. 91 , 2[uhammad A:mat All 
Khan Y. Lalli Begum. L R 9 I A 8 , 1. R. 

8 Calc. 422, and Sadakat llossetn v Mahomed 
Yueuf, L R. 11 I A .31 , I L R. 10 Calc. (>(>.3, 
leferred to. Muhammad Allahdad Khan v. 
Muhammad Ismail Khan. 

[I L R. 10 All 2S9 


MAHOMEDAN LAW - ACKNOWLEDG- 
MENT. 

— Inheritance -- Legitimacy — Acknowledgment of 
sonshij ) ) Per Edge, 0. J, and Straight, J — 
The rules of the Mahomedan law i elating to 
acknowledgment by a Mahomedan of another 
as his son are rules of the substantive law ot in- 
heritance Such au acknowledgment, unless cei- 
tain impediments exist confers upon the peisou 
acknowledged the status of a legitimate sou cap- 
able of inheiiting. Where theie is no proof of j 
legitimate biith or of illegitimate birth, and the 
paternity of a child is unknown, in the sense that 
no specific person is shown to be the father, then 
the acknowledgment of him by another who 
claims him as a son affords a conclusive piesump- 
tion that he is the legitimate child of the acknow- 
ledger, and places him in that category. Such a 
status once conferred cannot be destroyed by any 
subsequent act of the acknowledger or of any 
one claiming through him. Per Mahmood, J. 
Although, according to the Mahomedan law, 
ikim' or acknowledgment in general stands upon 
much the same footing as an admission as defined 
in the Evidence Act, acknowledgments of parent- 


MAHOMEDAN LAW-CUSTOM 

Sec Mahomedan L\w— Endowment 

[I L ] 12 Bom. 6C5 

MAHOMEDAN LAW— DIVORCE. 

1 — Shaih School — Mud a lUarrfaye — fit ft of 
term ] In a suit«biouglifc by a Miiliomedan of the 
Shiah sect against his wif(*, belonging to the same 
pei suasion, for a declaiation that the i elation- 
ship of husband and wife had tenninatcd, and 
that he was not liable to pay maintenance to her 
which he had been directed to do by an order 
passe<i under the*pio visions of the (lode of (Tnmi- 
nal Procedure, on the allegation that the mar- 
liage was of a muta form, and that be, on the 
22ud Ecbiuaiy 1882, hail made hiim-hmuddaf 
(gift of the teira) of whatever peiiod there then 
might remain unoxpired, tlie wife phuided ndtr 
that her husband was not eompident UmIih- 
solve the mairiage tie within thi^ eontnieted 
period without her cmiHimt. and that, if under the 
Mahomedau law the coimmit wan nnniMM'Ssaiy, ihe 
Uourt was bound, in admimstmdng justiee, equity 
and good oonsoioiica, to modify the strict law m 
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MAHOMEBAN LAW-^DIVOROE— 

this respect : Held that, although the ordinary 
law of divorce does not exist in respect of mar- 
liages bythe??« 6 f^i form, they can nevertheless be 
terminated by the husband giving away the un- 
expired portion of the term foi which the mar- 
iiage was contracted, and the consent or accept- 
ance on the part of the wife is not necessaiy for 
the dissolution of the maiiiage. Mahomed Abid 
Ali Kumar Kader v Ludden Sahiba. 

fl. E. R. 14 Galo. 276 

2 — Whataniou7its todlvorce — Eevocahle divorce ] 
Dndei Mahomedan law no special expressions 
are necessary to constitute a valid divorce, nor, 
except when the repudiatioi 2 is final, need the 
words be repeated thrice If the divorce pro- 
nounced is liable to be, but is not, revoked with- 
in the peiiod of zddutj it becomes final. Ibrahim 
V Syed Eibi. 

[I. L R. 12 Mad. 63 

MAHOMEBAN LAW— BOWER 

— Suit hy husband for restitution of conjugal 
rzfjhts-^JDuty of wife to cohabit with husband-^ 
J\^07h~payme7it of doioer,^ Suit by a Mahomedan to 
recover possession of his wife, the defendant. 
Befendant pleaded that she was not bound to 
return to plaintiff until plaintiff paid Rs. 42 
piompt for dower, which plaintiff piomised to 
pay by the maniage contract and had not paid 
The .lower Oouits following Eidan v. Mazhar 
Husain (1. L. R. 1 All. 483), dismissed the suit: 
Held, on appeal, that defendant could not refuse 
cohabitation on the plea that her dower had not 
been paid. Abdul Kadir v. Salima (I, L. R. 
8 All 149), followed. Kunhi %\ Moidik. 

[I. L R. 11 Mad 327 

MAHOMEDAN LAW-ENBOWMENT. 

1 ^Wahfnama — Waltf — Perpetuity — Ultimate 
trust %n javour of charity ] AT, the father of 
the three defendants, executed an instrument 
purporting to be a wahfnama in favour of his 
heiis and descendants, generation after gener- 
ation. The office of mutwali he. reserved for 
himself for life, and, in the event (7f his death, he 
appointed his wife and youngest son H rnutwalis, 
with certain poweis of delegation, upon the 
following conditions • — The said mutivahs having 
received the annual income of the property, and 
having defrayed the expenses of repairs and the 
taxes, &G,, were to divide the balance into four 
equal shaies, and to make over one share to his 
son S and his descendant after descendant for 
their expenses ; one share, in like manner, to his 
son H ; one share, in like manner, to hia son E ; 
and as to the remaining share, to pay one-half 
thereof to his wife, A, for expenses ; and one- 
half thereof to his sister, for expenses. The deed 
then proceeded If any one fiom among my 
heirs and (? or) descendant after descendant 
should die, then the said muticahs shall make 
his or her funeral outlays according to our 

W., B. 


MAHOMEDAN LAW — ENDOWMENT— 

continued, 

custom and usage 5 and as to what may remain 
as a balance, they shall duly distribute and give 
the same to my heiis and descendants according 
to the book of God.” Fuither as follows * — “May 
God f 01 bid it ! If fiom among my heirs and 
descendants there shall be left no one suiviving 
then, as legaids ttie income of the whole of 
the property endowed for ledigious and charitable 
purposes, the same, for the sake of God, is duly 
to be distributed and given to Mahomedan 
and indigent people.” Then followed a direction 
that the property was not to be sold or mort- 
gaged. On the 25th February 1883, the fiist 
two defendants mortgaged the properties com- 
prised in the wahfnama to the plaintiff for 
Rs. 3,000. The plaintiff brought the present 
suit against the said two defendants to enforce 
the mortgage The third defendant was made 
a defendant at his own request, and alleged that 
the mortgage had been made without his consent. 
He submitted whether, having regard to the 
terms of the deed, the plaintiff had any claim 
as mortgagee : and he contended that in no case 
could the moitgage operate, except against the 
shares of the first two defendants. The plaintiff 
contended that the waTifnama was invalid, and 
that upon the death of M the property comprised 
in it devolved upon his three sons as heirs, 
and also that, assuming the waltf nama to be 
valid, the first two defendants took an estate of 
inheritance under it which they were at liberty to 
aliene andmortgage: following FatmabiMr. 

Advocate-General of Bombay, I. L R. 6 Bom.^ 42, 
that the deed of the 17th May 1871 was valid 
as a %oahfnama Semhle, that the mortgaged 
property being wahf the plaintiff acquired no 
right under his mortgage which would extend 
beyond the lifetime of his mortgagois. In such, 
property no one has any interest as the heir 
of the appropriator. It is neither the subject 
of owneiship nor inheritable,^ but each object 
of the charity who brings himself or herself 
within the terms of the endowment is entitled 
to receive the benefit which the founder haa 
marked out for him, Amrutlal Kalidas 
Hussein. 

[1. L. B. 11 Bom. 492 

2. — Wahf— Settlement in favour of the settlor'* s 
family without any ultimate ti'ust for chanty — 
Natin'e of tnist necessaip whether express or 
implied 1 A Mahomedan cannot settle his 
property in wahf on his own descendants m perpe- 
tuity without making an express provision for 
its ultimate devolution to a charitable or religious 
object. A Mahomedan executed a deed, called 
a wahfnama, by which he settled his propeity 
in toahf on his two wives and daughteis and 
their descendants in perpetuity For the 
management and devolution of this property he 
laid down the following rules : — ( 1 ) that if one 
of the aulad (or daughters) of either wife died, 
the share of that person should go to the wife 
and the survivors of her aulad ; that after the 
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death of a wife her share should go to her 
surviving anlad , that if a wife and her aiilad 
ceased to exist, their share should go to the other 
wife and her cmdad ; that on the failure of anlad 
and ajkul of both wives, the next of km of the 
settlor should leceive the property , and he added 
that in this way the management should go on 
from generation to generation ; (2) that neither 
of the said two wives, nor any one of the aultul 
of the wives, should alienate by sale, gift or 
mortgage either their shaies or any part of the 
propel ty. A portion of this property, consisting 
of two mfavBf was set apait for such purposes 
as the building of his own tomb, the saying of 
prayeis, the recitation of the Koran, &c. ; and 
he directed that m case the pioduce of the two 
nafars proved insufficient for these purposes, his 
wives and daughteis and their descendants 
should contiibute out of the piopeity settled in 
toafif on them . Held, that, with the exception 
of the two nafavs set part for religious purposes, 
the rest of the settlement was not a valid loalif, 
as it was solely for the benefit of the settloi’s 
family, and contained no express provision for 
the ultimate devolution of the propeiby to any 
leligious or chaiitable object Nizamudin 
Gulam r. Abdul Gabuk. 

[I Im I? . 13 Bom. 264 

3 — Si6eces,'iton to vuMgemvnt of onhormcnt— 
Sajjtidaiui^huh, liliilafat and 'mufaiolh, ojhcen 
QfHprunoponitun’, cuetoni, of — TJ/de,sf ra/fif 

to Tiohl tJie oJleeJi—WaJi'f, tnhentanoe to-Prede- 
eesson iiithe office to appoint his successor, right 
of.'] About three hundred and fifty years ago one 
8, the ancestor of the parties to tho suit, cauio 
to Surat and settled there and became the 
giirimtshd^ (religious preceptor) of tho Mahome- 
dan community at that placo. During his life- 
time as well as after his death, moveable and ^ 
immoveable property was from time to timo de- 
dicated to the religious office he and, after his 
decease, one or other of his descendants succes- 
sively occupied. The plaintiff was tho eldest, i 
and the first defendant the second son of If, 
the last incumbent of the said office. In 1805 // 
being ill, executed a tauhijafnama appointing 
the plaintiff his executor and successoi , Subse- 
quently, JJ having recovered, cancelled the same 
and appointed the first defendant his successor 
by three successive tauJiyatnamas, the last being 
dated 3rd September 1881, a few days before TVs 
death. The first defendant accordingly entered 
into possession and management of the office of 
sajjddansihui (or priest) and hhuafat (deputy), 
and assumed the position, of mat a rat If (oi 
manager) of the wahf property of tho family. In 
1882 the plaintiff brought the present suit to 
have it declared that ou him, as the eldest son, 
had devolved the office of sajjadaiiishia and 
lilhllafat held by the family, and not on his younger 
brother, the defendant, and that he alone ivas 
entitled, as mubmalU, to take possession of and 
manage the u^alvf property. The plaintiff relied 
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firstly, on the appointment made by his father 
in 18G5, and, secondly, on the fact of his being 
the eldest son of the last incumbent, to whom, 
he maintained, both by law and custom belonged 
the succession to the offices in question, so long, 
at least, as such eldest son was in other respects 
a fit and piopcr person to succeed, which in hie 
own case was not contested. The defendant de- 
nied that either by law or custom was the eldest 
son, as such, entitled to succeed, and relied on the 
fact of his appointment by his father : Ileld^ 
that the plaintiff had made out no case of a light \ 
tc succeed his father in the offices in question. ^ 
Not under the deed of appointment, because that 
was made by his farher when he belie Ved he was 
dying, and was subsequently on recovery can- 
celled, and was therefoie inopeiative, on similar 
piinciples to those which apply to the case of a 
donatio mortis cansd , noi, secondly, under the 
general Mahomedan law, because that law is 
strongly against attaching any light of inheii- 
tauce to an endowment , nor, thiidly, by reason 
of any custom, because no such custom as that 
contended for was established on the evidence. 
The evidence went to show that tho eldest son 
did not unifoimly succc^ed, and that even when 
ho succeeded, }u‘ did so by light of appointment 
and not by light of pi imogcnituie. Abbula 
Edrus i \ Zain ^Sayad Hxssan Ei>rus. 

{ I. L, R. 13 Bom. 565 

MAXIOBIEDAN LAW-GIFT. Col, 

1. Validity . . . ... 644 

8cc Limitation Act 1877, Art, 91 

Li L. it, 11 All. 466 

(l; VALIDITY. 

t.^JHapillas — Oift to fair cpcct at an indejinitc 
future time J Gifts to take' effect at an nidofinite 
futuro tirao are void under hlahomedau law. 
Ohukkonbkuttx %\ Auaikd. 

[I. L. R. 10 Mad. 196 

2 — out U'lfhout dcllrcrij of possession, — Iliha^ 
hiliwa:, or tpfi on st^puhition — ih>ssts,\(on neces- 
sary for such a yijt-— Ucyisi rat ion, noi cq ui raient lo 
dell eery of posses.sion so a,s to ralidatc gift,] By 
a deed' of gift duly oxec.uted and jcgistered, a 
Braliomedau woman gave eci tain piopeity to the 
plaintiff’s "f’atiTier. Tlie d(3ed stated that, tlie plain* | 
tiff’s iathoi had al ways prott'oted iluMlonor, and I 
thad. slio gave him the property in full eonffdence - 
that ho would oontinuo to do so : Held, that tho 
gift, if not a Himpl<‘ gift, ^yaH, at any rate, a “gift i 
on Htipulatian/’ and that such a gift, in order to ^ 
bo valid, rccpiired that. Htiizin shouhl be given to J 
tho doiUH* The legistration of a deed of gift f' 
between Mahomed ans doeH not cure the want of [ 
delivery by tho donor. MoairnHiiA 'O* Mahaaiad i 
Sabkb. ! 

II, L. E. 11 Bom. 517 * 
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(1) VALIDITY — GoiitimLed. 

S.^Pension — Gift of Mnsha — Undwidedjpart-^ 
Ascertained share — Transfer of jmsessioa — Muta- 
tion of names — Delivery of title deeds -^Bengal 
Civil Courts Act {VI of 1871), s 24 — Pension 
Act XXIII 0/1871, s. 7, cl. 2.] A pension of 
the nature described in Act XXIII of 1871, 
(Pensions Act), s 7. cl. (2) was^ diawn by a 
Maboniedan, in whose name alone it was record- 
ed in the Government registers, for himself and 
the other members of his family, who, up to the 
time of his death, received theii shares from him. 
Shortly before he died, he executed a deed of gift 
in favour of his wife, which purported to assign 
to her the whole pension. X<7mutation of names 
was effected in the Government registers, but the 
deed of gift and the sanads^ in respect of which 
the pension had originally been granted, were 
handed over to the donee. After the death of the 
donor, one of his sisters brought a suit against 
his widow to establish her right (i) to receive the 
share in the pension which she had inherited 
from her father and leceived up to her brother’s 
death, and (ii) as heir to her brother himself, to 
the share which he had inherited. It was con- 
tended on her behalf that the deed of gift was in 
any case ineffectual as an assignment of more 
than the donor’s own interest, and fuither that 
it was invalid even as an assignment of his own 
share, inasmuch as, under the Pensions Act, the 
pension could not foe made the subject of gift, 
and under the Mahomedan law it was “ nmsha'^ 
and not transferable, and actual delivery or trans- 
fer of possession was, under the same law, essen- 
tial to the completion of the gift, but no such 
delivery or transfer had been effected : Reid, that 
the deed of gift was not a good assignment m 
law of the interest of the plaintiff, who was not 
a party thereto, and the defendant could take 
nothing more than the donor’s own interest • Held 
that whatever might be the Mahomedan law 
apart from the Pensions Act, under s. 7 of the 
Act the pension or any interests in it was capable 
of being alienated by way of gift, the subject 
of the gift being not the cash, but the right to 
have the pension paid • Held, that theie was no 
force in the contention that the gift^became void, 
because the right was not divided. 'inasmuch as 
in the case of a right to receive a pension the 
rights of the individuals who are the heiis be- 
came at once divided and separate at the death 
of the sole owner : and in this case the shares 
were definite and ascertained and required no 
further separation than was already Effected upon 
the sole death : Held, that the rule of the 

Mahomedan law as to the invalidity of gifts pur- 
porting to pass more than the donor was entitled 
to, was based upon the principle of ^^nmsha” 
or undivided part, and had no application to 
cases where the donor’s interest itself was separate, 
and that even if it were the strict Mahomedan 
law that where a man having a definite ascer- 
tained interest in a pension, and intending at 
any late to pass his interest to his wife, purported 
to give hor moie than he was entitled to. he 
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failed to give her any interest at all, s 24 of the 
Bengal Civil Courts Act (VI of 1871) did not 
make it obligatory to apply the strict Mahome- 
dan law as to gifts in tiansactions of modern 
times : Held, that although, according to the 
Mahomedan law, possession was necessary to 
perfect a gift where the nature of the transac- 
tion was such that possession was possible, pos- 
session of a right to receive pension could only 
be given by handing over the documents of the title 
connected with the pension or assigning the right 
to receive the pension ; that the gift in this case 
was peifect as soon as the deed was executed and 
handed over with the other papers to the donee : 
and that the mutation of names was merely a 
thing which would follow on the perfection or 
the title, and did not in itself go to make or 
foim part of the title. Sahib-un-nissa Bibi 
V. Hafiza Bibi; Hafiz a Bibi i\ Sahib-un-nissa 
Bibi. 

[I L. R. 9A11. 213 

4 — Qift 271 eontemjdation ofdrath — Will-Dis- 
position in favour of heir — Consent of other 
heirs ] A Mahomedan executed in favour of his 
wife an instrument which purported to be a 
deed of gift of all his property. At the timo 
when he executed this iustrument he was suffer- 
ing from an illness likely to have caused him to 
apprehend an eaily death, and he did, in fact, die 
of such illness upon the same day. There was no 
evidence that any of his heirs had consented to 
the execution of the deed. After his death, liis 
bi other sued the widow to set aside the deed as 
invalid : Held, that the instiumeut, though pur- 
porting to be a deed of gift, constituted, by rea- 
son of the time and other circumstances in 
which it was made, a death-bed gift or will, sub- 
ject to the conditions piesciibed by the Maho- 
medan law as to the consent of the other heiis, 
and, those conditions not having been satisfied, 
it not only fell to the giound, but the parties 
stood in the same position as if the document 
had never existed at all. Wazir Jak v. Altaf 
Ali, 

[I. L. R, 9 All 367 

6 — Mahomedan law of gift — Possession not 
delivered at the time, hut afterwards ohtanied — 
Blushda, mixed, or common gjroperty, loith shares 
undistinguished,'] A hihanama gave an undivided 
share in molmrari and zemindari holdings, 
besidesother pioperty not reduced into possession, 
the whole of which had, as a mattei of title, 
devolved upon the donor as a member of a family 
of which the donees weie also members : Held, 
that the hihanama did not infimge the Maho- 
medan doctrine of musha, as an attempt to 
make a gift of an undivided share in piopeity 
capable of division ; it having been settled that 
one of two sharers may give his shaie to the 
other before division, whence it followed that 
one of three sharers might give his shaieto the 
other two. Ameem Bihi v. Zeija Bibi, 3 W, It. 


( 647 ) 


DIGEST Of OASES. ( 618 ) 


MAlHOMEDAN lakW—GlFT— continued. 

( 1 ) YAhlDlTY-^ctmtiMied, 

37, referred to and approved. Held, also, that 
as tbe donor had done all that she could do to 
perfect the contemplated gift, which was attend- 
ed with complete publicity, and as the donees 
had afterwards obtained possession, the fact of 
the donors having been out of possession, and 
therefore not having delivered it, did not, of 
itself, invalidate the gift. In regaid to the 
principle and the analogy in other systems of 
law to be found in the cases relating to voluntary 
transfers (where, if the donor should not have 
done all that he could have done to perfect hi^ 
intended gift, he cannot be compelled to do moie) 
the Hindu case of Das Mulhclt v. Kanliaija 
Zal Pundit, L R. 11 1. A. 218 ;I L. R 11 Calc 
321. was referred to, Mahomed BuKSH Khan 
Hosseini Bibi. 

[I. L; B, 15 Calc. 684 
[L. R 15 I. A. 81 

^,^‘Biba'Vil4waz—'Qift made in consideration 
of services rendered — Donor not in possession — 
Possession not delivered to donee ] The funda- 
mental conception of liiha-lii-ivoaz, or a gift foi 
an exchange as undei stood in the Mahomed an 
law, is that it is a transaction made up of two 
separate acts of donation, i,c„ of mutual or 
reciprocal gifts of specific pioperty between two 
persons, each of whom is alternately donor and 
donee. It does not include the case of a gift in 
consideration only of natural love and affection 
oiTof services or favours rendered. Nor does such 
a gift fall under the categoiy of luba^bihimaz in 
its improper sense of sale ; but it is an ordinary 
gift subject to all the conditions as to validity 
which the Mahomedan law provides. A gift 
of immoveable property not at any time in the 
possession of the donor, but in that of a trespasser, 
and consequently never delivered by the donoi 
to the donee, is void under the Mahomedan 
law. Kasim Hosseln v. Sharif un-nissa, I E R 
6 All. 286 ; Sahih-nn-nissa Bihi. v. Hafizz JBiht, 
I L. R. 9 All. 213, and Shaikh Ihhrani v. Shaikh 
Suleman, I. L. R. 9 Bom 146, distinguished , 
Mohln-ud^dlii v Mancliershah, I. L. R. 6 Bom. 650. 
Mulliek Aldool Gufoor v. Mitleka, I. L. 11 
10 Calc. 1112, and Hazara Begnm v, Hossein xili 
Khan, 12 W, R. 498, referred to. Rahim Bakhsii 
r, Muhammad Hasan, 

[I. L. R, 11 All 1 

7 — Want of Possession — Essentials for valid 
ff ift ] Delivery and seizin are, under the Maho- 
medan law, the essence of a gift, and, therefore, 
no right of any description passes without them 
A donor, therefore, must be in possession. Mohni- 
iid-din v. Mancliershah, I. L. R. 6 Bom. 650, re- 
ferred to and followed Accordingly wheie the 
plaintiffs claimed to recover possession under a 
deed of gift alleged to have been passed to them 
by a Mahomedan donor for the use of a nmsjid, 
but it appeared that neither the donor nor the 
donees were ever in possession before or after 
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the gift . Held, that the gift was invalid, the 
language of the texts of Slahomedan law dis- 
tinctly laying down that in a gift seizin is ne- 
cessary and absolutely indispensable to the estab- 
lishment of a proprietary right. Kali Bass 
Mulliek V. Kanhya Lai Pundit,!. L R. 11 Calc. 
121, distinguished. Meherali v. Tajudin 

[I,L. R. 18 Bom. 150 

3 — Qft of life estate -^W ant of possession in, 
donee ] A grant of a life estate is invalid under 
the Mahomedan la^. The grantee in such a case 
would take an absolute estate. A Mahomedan 
executed a deed by which he settled his property 
in wakf OTX his two wives and daughters, and their 
descendants m perpetuity. For the management 
and devolution of this property he laid down the 
following rules (1) that if one of the aulad 
(or daughteis) of either wife died, the shaie of that 
person should go to the wife and the suivivors of 
her aulad ; that after the death of a wife her share 
should go to her surviving aulad ; that if a wife 
and her aulad ceased to exist, their share should 
go to the other wife and her anUid ; that on the 
failure of aulad, and aflad of both wives, the next 
of kin of the settlor should receive the pro- 
perty ; and he added that in this way the manage- 
ment should go on from generation to genera- 
tion : (2) that neither of the said two wives nor 
any one of the aulad of the wives should alienate 
by sale, gift or moitgage either their shares or 
any part of the property ; Held that the settle- 
ment was invalid as a deed of gift to the settlor's 
next-of-kin after the deteimiuation of the life 
estates granted to his wives and daughters: firstly, 
because the donor had not parted with possession 
of the property till his death, and secondly, because 
the grant of a life estate is quite inconsistent 
with the Mahomedan law, the grantee in such a 
case taking an absolute estate. Nizamudin Gu- 
LAM Abdul Gaeub. 

[I. L. 13 Bom. 264 

9. — Elba, 0 ^* deed of gift — Gift by husband to wife 
— Possession — Continued receipt of rents by husband 
— Husband, manager for icije — Gift of '^niushdaC 
or undivided part — Sulhseguvnt partition ] In 
1871 H G, a Mahomedan, executed a foimal hiba , 
or deed of gift, to his wife, the defendant, of a 
house belon.ging to himself, but let out to tenants 
and duly registered the deed. In 1876-77 he caused 
the house to be tiansferred into the name of: 
his wife in the municipal and fazandari booksj 
After the execution of the deed of gift, and dowm 
to the time of his death in 1884, /i G continue!! 
to collect the rents as before, and they wore onte#» 
ed in his books and drawn upon for family pu Jr» 
poses in the same manner as they had alwajg 
been. In 1881-82, iJ 6*^ had an account of tue 
reuts of the house prepared in his wife’s nai,w 
from 1871-72 up to date: Held, that the abfive 
circumstances afforded sufficient evidence of pos-^es- 
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sion having been given to the defendant, eithei 
in 1871 or 1876, to satisfy the requirements ot 
Mahomedan law. li being the husband 
of the defendant, would natuially continue to 
collect the lents as her manager, even when he 
regaided himself as having paited with the 
ownership to his wife, which the above mentioned 
circumstances sufficiently showed that he did 
In 1888 II Q executed a second hiba,, duly 
registeied. to the defendant, of an undivided 
moiety of the house in which he and the defend- 
ant resided, and to which H G and his brothe; 
were entitled in equal shai^s. No partition had 
been made between B. Q and his biother when 
II G died : Held, that the gift was invalid, as 
being a gift of a ‘‘ oi undivided paib. 

ill a thing susceptible of partition. Quesre — 
Whether, if there had been partition subsequently 
to the deed, that would or would not have opeia- 
ted to validate the gift. Emnabai v. Hajiba- 
BAI, 

[I. L. 13 Bom. 352 


10. — Claim to possession of propei'ty under deed 
of sale — Cons ide rat 1071 — Mushda ” — Bfjeet oj 
possessi 071 follow Dig upon gftto rotder tt ralid\ 
The law i elating to the invalidity of gifts of 
*’7nusJi,m'\ the prohibition of the gift of an 
undivided part m property capable of paitition, 
ought to be confined within the strictest rules ; 
and the authorities on the Mahomedau law show 
that possession taken under a gift, even although 
that gift might with reference to ‘ muslum ” 
be invalid without it, transfers effectively the 
property given, according to the doctrines of both 
the Shiah and the Sunni schools. Possession once 
taken under a gift is nob invalidated, as legards 
its effect in supporting the gift, by any subse- 
quent change of possession. The subject of the 
gift was shares in revenue-paying villages, with 
land, houses, and moveables. Of the greater por- 
tion of this propeiby, the donor, a mother giving 
them to her daughter, had only so far possession 
that she was in receipt of the rents and profits. 
In the deed of gift she declaied (-thereby making 
an admission whereby her heir and all claiming 
through him were bound) that she had made the 
donee her daughter, possessor of all the properties : 
and she directed that the gift should be carried 
into effect by the daughter’s husband, who was 
manager of estates on behalf of both mother and 
daughter before then. Ileld, in a suit for the 
possession of the propeity, on a sale by the heir of 
the donor, brought by the vendees against him, 
andjoiuing as defendants the heirs of the daughter 
then deceased, that sufficient possession had been 
taken on behalf of the daughter to lender the gift 
effectual, and bo defeat the claim as against her 
heirs. Muhammad Mumtaz Ahmad n. Zubaida 
Jak. 

[I. L. R. 11 All. 460 
[L. R. 16 I A. 195 


MAHOHEDAN LAW— GUARDIAN. 

1. — Guardianslup of female minor — leniale 
mino7% Bight to custody of~--3Iahoniedaa law, Sliia 
Sect-’^Aet IX of 1801— .YL ot IS.hS, 27] 
A Mahomedan father of the Shia sect is entitled 
to the custody of a daughter above the age of seven 
years as against the mother. The decision in 
Fiiseeliun v. Kajo, I. L. R. 10 Calc. 15, has no 
application to a case where the father is seeking 
to get the custody of his daughter In the mat- 
ter OF THE Petition of Mahomed Amir Khan. 
Lardli Begum v Mahomed Amir Khan 

[I. L. R. 14 Oalc. 615 

2 — Power of Gnardians—Sale by guardian of 
property to which ward's title was in dispute, a7id 
for the benefit of the latter.'] By the Mahomedan 
law, guaidians aie not at liberty to sell the im- 
moveable propel ty of their wards, the title to 
which piopei by is nob disputed, except under 
certain ciicumsbances specified in Macnaghben’s 
Piiuciples of Mahomedan Law, Chapter VII 1, 
cl 14. Bub, wheie disputes existing as to the 
title to levenue-paying land, of which pait formed 
the wards’ shares, sold by theii giiaidian, were 
thereby ended, and it was lendeied practicable 
for the Collectoi to effect a settlement of a large 
paib of the land, a fair price moreover having 
been obtained, the validity of the sale was main- 
tained in favour of the purchaser as against tho 
wards for whose benefit the transaction was. 
Although the sale-deed incoriectly stated tho 
purpose of the sale to have been bo liquidate 
debts, a statement repeated in a petition bo the 
Collector, asking that settlement of the shares 
sold should be made with the purchaser, yet, on 
the tiausaction being afterwards impeached by 
the wards, held, that it was open to the guardian 
to prove the real nature of the sale, and to show 
that lb was one beneficial to them. Kali Dutt 
Jha V. Abdul Ali. 

[I. L. H. 16 Calc 627 
[L. R. 16 I. A. 96 

MAHOMEDAN LAW— PRE-EMPTION. 

Col. 

1 . Eight of pre-emption— ... 650 

(a) Oo-shareis ... , . 660 

(b) Waiver of right, or refusal 

to purchase ... ... 653 

2. Pre-emption as to portion of pro- 

perty ... ' ... ... 663 

3. Ceremonies ... ... 654 

(1) EIGHT OP PRE-EMPTION. 

(a) Co-Sharers. 

1 — Conditional sale — Might of piw-empiion, 
among eopa7'oe7ievs — Pru ate partition of putt id ar I 
estate ] A and B had certain proprietary rights 
in an 8 sennos, putti of a certain mehal. C and 1) 
had no lights m that jww^^/,’bub i> had a small 
share m the remaining 8 annas 2 )utti. A private 
partition between the putt is' having taken place, 
C and Us brother lent to M two sums of lis. 200 
and Es. 199 by deeds of hai-bil-im/fa dated the 
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MAHOMEDAN LAW ~ PRE-EMPTION- 

sontmued, 

(1) BJGHT OF PRE-EMPTION— 

{fi) Co Sharers — continued. 

12fcli and 21sfc June 1876. C. and D subsequently 
instituted foreclosure pioceedings, and on the 
6th May 1884, were put into possession of B's 
share in the first mentioned putti in execution 
of a decree which they had obtained. On the 
18th Apiil 1886, -1 sued O and JD to enforce 
his right of pre-emption . Ileld^ that though 
the coparcenary could not be said to have ceased 
to exist, or those who weie coparceneis be said 
to have become strangeis to one another, yet, 
there being a finding that the puUts were sepa- 
rate, it was not necessary, in ordei to establish JL’** 
preferential right, that a paitition by metes, and 
bounds should be shewn to have taken place ; but 
that a puvate partition, if full and final between 
the paities, would have the same effect as the 
most formal partition on the right of pre-emption, 
and that A’s claim must, therefoie, succeed 
Digambur Misskr %\ Ram Lal Roy. 

fl. L. R, 14 Oalo. 761 

2 — Recorded co^sJiarers — Benanu purchase of 
shares — Sale hy co-sharer — Claim for pre-emption 
resisted hy person da nmng to be co-sharer by virtue 
of benami transaction — Eymtable estoppel^ A 
secret purchase benami of shares in a village does 
not constitute the puichaser a co-sharer for the 
purposes of pi e-emption either under the Maho- 
medan law or under the provisions of a wajib-nl- 
arz, BO as to enable him upon the strength of the 
inteiest so acquired to defeat an otherwise un- 
questionable pre-emptive rightpreferiedby a duly 
recoided shareholder who had no notice direct or 
constructive of his title, and asserted immediately 
upon his purchase of a share, for the first time, 
in his true chaiacter. Ramooomar Koondoo v. 
Macgueeii, L. R. I. A Sup Yol., 49, referred to. 
Beni Shankar Shelhat v, Mahpal Bahadur 
Singh. 

[I. L. R. 9 All. 480 

Z.-^Rerpetual lease— Sale^'\ Where a co-pro- 
prietor does not part with his entiie interest in 
land by an absolute sale, butmeiely giants a lease 
of it, even though it be a mourasi lease, the doc- 
trine of pre-emption will not apply. Moorooly 
Ram V, IZurree Ram,S'W,'B,. 106, and Ram Colam 
Singh v. Nimmg Sahoy, 25 W, R. 43, followed. 
Dewanutulla V. Kazem Molla. 

[I. L. H. 15 Calc. 184 

4c,— Joint Purchase by co-sharer and stranger. 
Effect of— Specification of share %n a deed of sale, 
Iffect of ] ^ Under the rule of Mahomedan law, 
if a sharer in an estate alienates his interest to a 
co-sharer and a stranger, the purchasing sharer, 
b^ Joining an outsider in the purchase, forfeits his 
right as a sharer, and another co-sharer has the 
right of pre-emption. Zalla Nobut Ball v. Lalla 
Jewan Ball, I, L, R. 4 Oaio. 831, distinguished 


MAHOMEDAN LAW - PRE-EMPTION 

G0}iti7med, 

(1) RIGHT OF PRE-EMPTION— 

(a) Co-Sharers — continued. 

Held, also, that, in the case of a joint-purchase 
made by two peisons of shares in two villages, in 
one of which one of the purchasers was already 
a shaier, at one entire consul ei a tion, the specifi- 
cation in the deed of sale of their respective 
shares in the aggregate purchase w-'otild not affoct 
the rule. Manna Singh v Mdmadhin Singh, 
I. L R. 4 All. 262. Saligram Singh v, Raghu- 

BARDYAL. 

P* L. R. 15 Calc. 224 

5 — Wajih-ul-arz — Pre-empfor out of possession 
of his share — His own share lost by him pending 
appeal,^ The plaintiff iastituted this suit to 
enioioe her right of pie-emption in lespect of a 
shaie in a village of which she alleged herself to 
be a co-sharer with the vendors. The defend- 
ants to the suit were the vendors, the vendees, and 
others who weie rival claimants for pi e-emption 
in the shaie sold The rival pre-emptors alone 
defended the action on the giound. among others, 
that the plaintiff was not in possession of her own 
shaie in the village out of which she alleged that 
her right to claim pre-emption arose. The Court 
of First Instance dismissed her suit On appeal 
the Distiict Judge in effect dismissed her claim 
as against the defendants who were the rival 
pie-empfcors, but gave the plaintiff a right to 
obtain the share if the other pie-empbors did not 
avail themselves of the clecieo which they had 
obtained in theii action. On the 12fchof Janu- 
ary 1887, plaintiff’s second appeal was admitted, 
and on the 20th January plaintiff’s share, in the 
village out of which her claim to pie-cmption in 
respect of the share sold aiose, was sold in oxecu* 
tion of a decree in another suit The respondent 
contended that, as since the appeal the share out of 
which plaintiff alleged that her right arose was 
sold, she could not get any decree now in her 
favour* Held, that this Couit as a Court of 
Appeal has only got to see what was the decree 
which the Couit of First Instance should have 
passed, and if the Court of Fust Instance had 
wrongly dismissed the claim, the plaintiff cannot 
be prejudiced by her share having been subse- 
quently sold in execution in another suit ; such a 
sale could not have affected her iiglit to maintain 
the decree, if she had obtained a decree in her 
favour in the Couit of First Instance, either on 
review or on sfppeal, nor could it have been made 
the ground of appeal. Fuither, plaintiff being 
out of possession of her share at the time she 
instituted the suit for pre-emption was immate- 
rial : the Court should have asceitained whether 
the plaintiff was at tho date of suit entitled in 
law to the share out of which her right of pre- 
emption was alleged to have arisen : Held, by' 
Maumood, J., that the passage fiom Hamilton 
Hedaya by Grady, p. 662, means that m the pre- 
emptive tenement the pre-emptor should have a 
vested ownership and not a mere expectancy of 
inheritance or a reversionary or any kind of 
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MAHOMEDAN LAW — PRE-EMPTION— 

cnnt'inued, 

(1) RiaHTOF 

{a) Co-Sharers- concluded, 

contingent right, or any inteiest falling short of 
full ownership. Sakina Bibi c. Amiran. 

[I la, U. 10 All 472 

Weijih-nl-arc: Coist ruction — <=• KanOi,"'* 

meaning of'] The woid liari’hd' used by itself 
in the pie-emptive clause of a imj id -'ul~arz to 
indicate shaieholders “ neai ” to the vendor, is 
ambiguous and inadequate to express the inten- 
tions of the shaieholders. The pre emptive clause 
in the loajih-ul-arz of a village gave a light of 
pre-emption, in cases of sale by shaieholdeis, fiist 
to “ hhai liahihi'' (ownbrotheis), next to kai ihd' 
(near), and next to co-shaiers in the same tholie 
as the vendor ; Bcld,^ that although the woid 
Mrihi ” must be read in connection with the 
preceding woid hhai the words “ hJiai Jiarihi ” 
could not leasonablybe confined to cousins, but 
must be constiued as meaning hJnu duand” oi 
dhai logf so as to include all near relatives, 
both male and female : Ileld^ also, that a vendor’s 
fathei’s brother’s widow, holding a shaie in the 
village absolutely and as heir of her deceased 
husband, was entitled to pie-cmption m prefei- 
ence to tbe vendees, who weieonly shaieis in 
the same thohe as the vendor, Khuman feiNGH x\ 
Hardai 

[I. L. B. 11 All. 41 

if)) Waiver op Bight, or Refusal to Pur- 
chase. 

7 . — Oniunon to rjite notice of demand wHlun 
reasonadle tl me, Effect oj — Co-sliarcrs, Pre-emption 
h&ticeen ] 'Ihewajid nl-arz of a village piovided 
that a co-sharer wishing to sell his shaie must 
give notice to the other co-shareis, and that fiist 
a nearer co-shaier and nest a moie distant co- 
sharer should have aught of pie-emption. Wheie, 
such notice having been given, the co-sharer 
receiving notice took no action thereon withm a 
reasonable time, — held that as his inaction would 
lead the vendor to conclude that he would not 
interfere or become a purchase?, it was equiva- 
lent to declining to pui chase. Muhammad Wil- 
AYAT Ali Khan v . Abdul Rab. 

[I. L. H 11 All 108 

(2) PRE-EMPTION AS TO TORTION OF 

PROPERTY. 

8 — Wafd-nl-arz^ Rival snits — Bcci'ce not to 
allow either claimant to pre-empt part only of the 
property over which he has a pre-emptive right,] 
Where two rival pre-emptors, each having an 
equal right to claim pre-emption under a xoajtd- 
%tl-arz^ bring suits to enforce their rights in the 
absence of anything in the loqjid-nl-arz to the 
contrary the rule of Mahomedan law must be 
observed, and however the propeity may be divid- 
ed by the deciee of the Court between the sue- 


MAHOMEDAN LAW — PRE-EMPTION— ‘ 

contumed, 

(2) PRE-EMPTION AS TO PORTION OF 
PROPERTY— 

cessful pre-emptors, the Oouit must take care 
that the whole shaie must bo purchased by both 
pre-emptors, oi on the default of one by the 
othei, or that neither of them should obtain any 
inteiest in the piopeicy in respect of which the 
suits weie brought. In two rival suns for pre- 
emption, the Couit gave one claimant a decree lu 
respect of a three-annas share, and the other a de- 
cree in respect of a twm-annas six pies shaie of 
certain property, each deciee being conditional on 
payment ot the price within thirty days The Court 
futhei directed that in case of eicher pre-emp- 
toi making default of payment within the thuty 
days, the othei should be encibled to pie-empt his 
share on payment of the piice thereof within 
fifteen days of such default. Both pie-emptors 
made default of payment within the thuty days. 
One of them within rhe fuithei peiiod of fifteen 
days, paid into Gouit the pnoe of the shaie de- 
cieed in favoui of the otlun and claimed to pre- 
empt such shaio . /A (aOiiming the judgment 
of Mahmood, J ) th.at the claim was inadmis- 
sible, since to allow it would have the effect of 
defeating the lule of law that a pie-empbor must 
buy the whole, and not part only of the pi o- 
perty which he is entitled to pie-empt. Arjun 
Singh v . Sarparaz Singh. 

(I. L, H. 10 AIL 182 

9 . — Pre-cmpitor disentitled dy laches f rom claim- 
ing portion of property — Disguahpcatmn in 
claim for xchole propei'ty y The principle of tho 
rule that a pre-emptor must claim the whole of 
the property included in the sale-tiansaction, and 
for which one piice was paid, if he is entitled to 
claim it, and cannot obtain a deciee for pait only 
of such property, applies to the case of a pre- 
emptoi who claims the whole, but who is at tbe 
time disentitled by his own act or laches to main- 
tain the claim as to a part. Such a disqualifica- 
tion pi events the pie emptor fiom maintaining 
his suit for any portion ot the property included 
in the sale. Where therefore a pie-emptor was 
disqualified from claiming a portion of the pro- 
perty sold, by not having made a piompt demand 
m accordance with the Mahomedan law in 
respect of such portion • Held that he was there- 
by prevented from maintaining his suit for 
another portion claimed under the pi o visions of 
the waffd-ul-arz of a village, though he was wil- 
ling to pay the full pui chase-money and to leave 
in the vendee’s hands the portion as to which be 
was disqualified. Muhammad Wilayat Ali 
Khan v , Abdul Rab. 

[I. L. B. 11 All. 108 
(H) CEREMONIES. 

10 ^ — '\yant of proof of reguii'ed ceremonies— 
Wagib-nl-arz — Custom— Immediate and confrma- 
tory demands.] The wajih-nl-arz of a village 
gave a right of pre-emption ‘ accoidiug to the 
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MAHOMEBAN LAW ^ PRE-EMPTION- 

concluded. 

(3) ClREMOKIES-(r(>rieZ«^ei. 

usage of the country.’* In a suit for pre-emption 
there was no evidence to show what, in fact, was 
the usage prevailing in the district in regard to 
pie-emption. There was no evidence that the 
plaintiff had satisfied the rectuirements of the 
Mahomedan law as to immediate and confirm- 
atory demands, or that there was any custom 
which absolved him from compliauce with those 
requirements, or that he was at any time willing 
to pay the actual contract price : Held that in 
the absence of evidence of any special custom 
different from or not co-extensive with the Ma- 
bomedan law of pre-emption, that law most be 
applied to the case, and that, under the ciicum- 
stances above stated , the suit failed and must be 
dismissed. FaHr Bawot v, Emamhaklish^ B. L R. 
Sup. Yol. 35; Choudhry Bnj Lall y, Goor Baliav^ 
Agra F. B 128. and Jai Kuar v. Rira, Lai. 7 hT. 
W. 1, referred to. Bam Fbasad v, Abdul Kaeim. 

[I. L. R. 9 All. 513 

11. — Omission to give notice of claim nntil after 
la^yse of long time — Long deferred demand.^ A 
sale of property, to which the Mahomedan law of 
pre-emption was applicable, took place in October, 
1881. The plaintiff pre-emptor and his agent 
became aware of the sale shortly after it took 
place, and many months prior to July, 1885. He 
did not allege that he had given notice that he 
claimed to exercise his right of pre-emption be- 
fore July 1885. It was found as a fact that no 
such notice was given : Held that even if such 
notice was given, it was too late, and was not a 
prompt demand in accordance with the Mahom- 
edan law. Muhammad Wilayat Ali Khan v. 
Abdul Bab. 

[I. L. R. 11 All. 108 

MAHOMEDAN LAW WILL. 

8e$ Mahomedan Law— Gift. 

[I L. B. 9 All. 357 

MAINTENANCE. 

See Champerty. 

[I. L B. 11 All, 58 

Sec Execution of Decree— Execution 

BY AND AGAINST BEPRESENTA- 
TIVES. 

[I. L. B. 11 Bom 528 

See Execution of Decree— Mode of 
Execution— Joint Property. 

[1. L. R. 11 Mad. 378 

8^^ Execution of Decree— Mode of 
Execution— Maintenance. 

[1. L, B. 9 AIL 83 
[I. L. R, 10 All. 283 


MAlNTENANOE-mj^?Z«^M. 

See Hindu Law— Maintenance. 

See Malabar Law— Joint Family 

[I. L. R 11 Mad. 378 

See Malabar Law— Maintenance. 

See Bes Judicata— Bepusal of Belief, 
[I. L. R. 12 Mad. 183 

See Bight of Suit— Decrees, Suits on 
[I. L. R. 12 Mad. 183 

See Cases under Small Cause Court 
Mofus"sil -Jurisdiction— Main 
tenance. 

See Small Cause Court, Presidency 
Towns— Jurisdiction— Mainte- 
nance. 

[L L. B. 10 Mad 114 

MAIMTElSTAl^OE, ORDER OF CRIMINAL 

COURT AS TO. 

1 . — JSIaJiomedaih Law — Shiah School-^ Mnta 
Marriage — Gift of term — JOhorce.^ In a suit 
brought by a Mahomedan of the Shiah sect 
against his wife, belonging to the same persua* 
81011 , for a decimation that the relationship of 
husband and wife had teimuiated, and that he 
was not liable to pay maintenance to her which 
he bad been directed to do by an cider passed 
under the provisions of the Code of Ciimmal Pro- 
cedure, on the allegation that the maiiiage was 
of a muta foim and that hf*, on the 22nd Febru- 
ary 1882, had made Inha i*-rmiddat (gift of the 
term) of wdiatever period there then might re- 
main imexpued, the wife pleaded inter aha that 
her husband was nob competent to dissolve tho 
marriage tic within tho contracted peiiod with- 
out her consent, and that, if undei the Mahome- 
dan law the consent was unnecessary, the Couife 
was bound, in administeiing 3 ustico, equity and 
good conscience, to modify the stiict law in this 
lespoct * Held that, although the Couib could 
not grant an injunction lesbiaining the Magis- 
trate from euforemg the Older for maintenance, 
the plaintiff was entitled to ask the Magistrate 
to abstain from giving further effect to his older 
after the Civil Comb had found that the lelation- 
ship of husband and wife had ceased to exist. 
Mahomed Abid Ali Kumar Kadar v. Ludden 
Sahtba. • 

[I. L. R. 14 Calc, 276 

2. — fnminai Proeedvro GodeyS. Bel ease 

of claim for maintonanre.'} Wheie an application 
is made bo a Magihtiato to enforce an order for 
maintenance, passed under «. ‘l8vS of the Code of 
Criminal Procedure, such Magistrate is not hound 
to enforce the order if the defendant proves that 
tho claim for maintena.ue6 has been released* 
Eengamma V, Mahammad All 

[I. L. R 10 Mad. 13 
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MAINTEHANCE, ORDER OP CRIMINAL 

COURT AS 110--contmued. 

3 — Crimmal Pi'oeedtcre Code, s, 48S — Wife— 
Breach oj order for mo)ithly allowayice — Warrant 
for ler'ying arrears for several months — Imprison^ 
meat for allowance remamuig unpaid after eseecu- 
tion of loarrant — Act I of 1868, s. 2, cl. 18 — *“ Ini- 
g)risonment.^'~\ Where a claim for accumulated ar- 
reais of maintenance for seveial months arising 
under several breaches of an order for mainte- 
nance is dealt with in one proceeding, and arrears 
levied under a single warrant, the Magistrate 
acting under s. 488 of the Ciiminal Procedure 
Code has no power to pass a heavier sentence in 
default than one month’s imprisonment, as if the 
warrant only i elated to cr single hi each of tlie 
order. Per Edge, 0. J — S 488 contemplates that 
a separate warrant should issue for each separate 
monthly bieach of the order. Per Straight, 
J. — The third paragraph of s. 488 ought tobestrict- 
ly construed, and, as far as possible, construed 
in favour of the subject. Under the section, a 
condition precedent to the infliction of a teim of 
impiisoiiment is the issue of a wairaut in lespect 
of each breach of the order directing mainte- 
nance, and where, after distress has been issued, 
nnlla hona is the letuin. The section contem- 
plates one wan ant, one punishment, and not a 
cumulative waiiant and cumulative punishment. 
Also per Straight, J. — With refeience to s. 2, 
cl. (18) of the General Clauses Act (I of 1868), 
“ impmonment” in s. 488 of the Ciimmal Pro- 
cedure Co^^ may be either simple or rigorous. 
Per OLDFnsGD, J — A claim for accumulated 
arrears of maintenance arising under several 
breaches of order may be dealt with in one pro- 
ceeding, and arrears levied under a single war- 
rant. Queen-Empress %\ Narain. 

[I. L. R- 9 All. 240 


4 . — Criminal Procedure Code^ s. 488 — 'Mainte- 
nance order passed on report of Suhordinate Magis- 
trate.'] Under s. 488 of the Code of Cnminal 
Procedure a Magistiate of the first class may, 
upon proof of neglect or lefusal by a person 
having sufficient means to support his wife, order 
such person to^make a monthly allowance for 
the maintenance of his wife : a! first-class Magis- 
trate having referred a complaint by a wife for 
maintenance to a Subordinate Magistrate to take 
evidence and report upon the facts stated in the 
petition of complainant, passed an order upon 
such report in the absence of the husband for 
payment of maintenance : Held^ that the order 
was illegal. Tenkata v, Paramma. 

[I. L. R. 11 Mad. 199 


5 , — Oriminal Procedww Code, s. 488 — Cruel- 
The word “ cruelty ” in s. 488 of the Crim- 
inal Procedure Code is not necessarily limited 
to personal violence. Kelly v. Kelly, L. K. 
2 P. D. 69 and Tomkins v Tomkins, 1 S. & T. 168, 
referred to. Bukmin v, Peare Lae. 

[I. L. R, 11 All. 180 


MAINTENANCE, ORDER OF CRIMINAL 

COURT AS TO— concluded, 

B.— Criminal Procedure Code, 1882, s. 488 — 
Ecidence Act {Act I of 1872), s. 120 — Bastardy 
proceedings — Older of affiliation — Eiideme— 
Competent witness ] Bastardy proceedings under 
the piovmons of s. 488 of the Oriminal Procedure 
Code are m the nature of civil pioceedings 
within the meaning of s 120 of the Evidence Act, 
and the person sought to be charged is a compe- 
tent witness on his own behalf. Upon a sum* 
mons, chaiging that the defendant, having suffi- 
cient means, had refused to maintain Ms child 
by his nika wife, whom he had subsequently di- 
vorced, the Magistrate found that themariiage 
had not been proved, but that, upon the other 
evidence adduced, including the similaiity of the 
featuies and the name of the child with those of 
the defendant, who did not appear before him 
during the proceedings, but with whom he stated 
that he was well acquainted, the child was the 
illegitimate child of the defendant. He accord- 
ingly made an Older for maintenance under the 
section* Meld, that, under the ciicumstances, he 
was wrong in taking into account the similarity 
cf the names and the features of the child and 
the defendant, hut as there was ample evidence 
of the paternity, he was justified in making the 
order he did. as it was immaterial for the purpose 
of determining the liability of the defendant to 
maintain the child, whether the mother had been 
married to the defendant or not, NuR Maho- 
med Bismulla Jan, 

[I. L. R. 16 Calc. 781 

MAJORITY ACT (IX OF 1875). 

, S. 3. — Minor — Guardian— Guardian of 

property — Guai'dian of person— Necessity for issue 
of certificate of administration in order to complete 
appointment of guardian of property— Appoint’^ 
ment of guardian of pei^son— Age of majority— 
Limitation.] The Bombay Minois* Act XX of 
1864 does not, in terms, provide for the appoint- 
ment of a guardian of the propeity of a minor, 
but only for the giant of a certificate of adminis- 
tration, so that until the certificate is issued there 
is no such appointment of the guardian of the 
property as will extend the age of minority from 
eighteen to twenty-one. But it is different as 
regards the appointment of a guardian of the 
person. The Act provides, in terms, for such an 
appointment being made, and no certificate of 
appointment is contemplated by the Act, on the 
language of which it is plain that the appoint- 
ment ot a guardian of the person is complete on 
the order ot the Court being made appointing him. 
The plaintiff’s mother Gitabai died in 1866 
possessed of property which she had inherited 
fiom her bushaud. The plaintiff, who was born 
in 1868, was then a minor of the age of eight 
years. In 1867 the plaintiff’s maternal grand- 
father obtained a certificate of administration. 
On his death an order of Court was made on the 
21st March 1873, appointing the Nauir of the 
Court admiuistiator of the propeity and the 
plaintiff’s mother-in-law the guaidian of the 
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MAJORITY LAW (IX OF lS76)^courUded. 

peison of tlie plaintiff, but no fresb ceitificate of 
administiation was gi anted. In 1880 the plain- 
tiff brought the present suit against the defend- 
ants to rccovei from them the property left by 
her mother. The defendants contended {uiter 
alia) that the plaintiff had attained her majoiity 
in 1874, when she arrived at the age of sixteen, 
and that the suit wms theiefoie barred by limi- 
tation. The plaintiff, on the other hand, contend- 
ed that the Indian Majoiity Act IX of 1876 was 
applicable, and that undei its provisions she did 
not attain majority until she was twenty-one, ? e., 
until the year 1879, and that the piesent suit was. 
therefore, in time * Held, that the suit was not 
baried by limitation. The Indian Majority Act 
IX of 1876 was applicable (except so fai as its 
operation was excluded by s. 2), inasmuch as 
there was a guardian of the pe7\wn of the plain- 
tiff in existence both when she ai rived at the age 
of sixteen and also when she was eighteen, and, 
theiefore, the period of minoiity for her was 
extended to twenty-one years of age. Qucei'e.^ 
Whether the fact that a guardian has been at one 
time appointed is sufficient to bring tbe case with- 
in s. 3 of the Indian Majority Act IX of 1875, so 
as to extend the period of minority to the age 
of twenty-one. The intention of the Legislatuie 
to be gatheied from 8, 3 would appear to be to 
extend minority to twenty-one yeais of age in 
eases wheie at the time the minor i caches the 
age of eighteen his pei.'^on or piopeity is in the 
hands of a guardian. Yeknath r Wa rubai. 

fl. L R. 13 Bom. 285 

MALABAR LAW-DEBTS. 

Brahmans — Na m hudris — Mussads — Hi n d w JLmo 
how far applioaUe--LiahiUty of sons J or father'' s 
debt in Hindm Lmv not applicable ] The prin- 
ciple of Hindu law, which imposes a duty on a 
son to pay his father’s debt, contracted for pur- 
poses neither illegal nor immoral, is not applica- 
ble to the Malabar Brahmans called Nambudris 
and Hussads Hilakandan v Madhavan. 

[I. L. R 10 Mad. 9 

MALABAR LAW— ENDOWMENT. 

Rights of stanomdai's ] Rights of members of 
a stanom, inter se, considered. Mahomed i 
Krishna^. 

[1. L. R. 11 Mad. 106 

MALABAR LAW— INHERITANCE. 

Apjjointment of Heir — Kamlmdris, their per’ 
sonal law — Power of disposing of tarwad pro- 
perty by an antharjanam — Sarvasmidhanain 
marriage '] Suit by the Secretary of State to 
declare a light of escheat of the property of a 
Nambudii illanh The lasc male member of the 
illam died about 1869, leaving defendant No. 1 
and her mother the sole surviving mombei s of 
the illanh Defendant Ho. 1 had previously been 
married to a member of another illam by a sarvas- 
yadhanam marriage, but her husband died with- 


MALABAR LAW — INHERITANCE— 

concluded, 

out issue In 1872, defendant Ho. 1 and her 
mother— there being no attaJadahJmm heirs— 
appointed defendant Ho 2, an adult member of 
a third illam, to be manager and heir of their 
illam and to marry and raise up issue for it. The 
mother and father of defendants Hos. 1 and 2, 
respectively, weio brother and sister: Held, (1) 
that Hambudn Brahmans aie governed by Hindu 
law as modified by special customs adopted by 
them since their settlement in Malabar ; (2) that 
defendant No 2 had no light to the pioperty of 
the dlain independently of the appointment of 
1872 ; (3) that the property of the illam was not 
the sou day ilia of defendant Ho. 1 , and as such 
at her absolute disposal; (4) that a Hambudii 
widow, who is the sole surviving member of her 
illam, IS not at libeity to alienate the property of 
the illam at her pleasure ; (6) that there was 
sufficient evidence of a custom that a Hambudri 
widow can adopt or appoint an heir in order to 
perpetuate her illam in the absence of dayadies 
with ten or three days’ pollution • and the ap- 
pointment of defendant Ho. 2 was valid against 
the Crown. Quaere . — Whether in such appoint- 
ment of an heir it is necessary to direct that he 
should marry for the illam to which he is ap- 
pointed as heir. Vasudevan v. Secretary ob" 
State for India. 

[I. L. R. 11 Mad. 167 

MALABAR LAW- JOINT FAMILY. 

See Right of Suit— Interest to sup- 
port Right 

LI L. R. 11 Mad. 106 

1 —Poiorr of harnatan — Power to set aside fam- 
ily arrangcmeiifs haruaian is not entitled of 
his own authoiity to set aside a family ariange- 
ment made on behalf of all the members of the 
tarimd, KoMU r. KiiisriNA. 

[I. L. R. 11 Mad. 134 

2,— Powers of hariviran^Hel egai ion of powers 
of hnrnnean to^ Jus son,] The hirna'ran of a 
Malabar tarwad having: been sentenced to a term 
of impiisonmcnt delegated to his son all his 
poweis as ham a ran pending the expiry of his 
sentence Held, that the delegation was ultra 
rurs and void. Chapfan Nayar Assen 
Kutti. 

£1. L. R. 12 Mad* 219 

S.—ICarvaraii, disipiahftcaf ion for the oflice of— 
PhndHess,] Suit to remove the defendant from 
the offioc of hamaran of a Malabar far toad, I’lHi 
defendant had become blind after occupying tiu^ 
office of harnaraii for HOmo yearn ifeid, that 
the defendant was not a fit person to be the har- 
naran of a farwad and should be removed from 
his ofiico, Kanaran o, Kunjan, 

[I t. R. 12 Mad, 307 
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MALABAR LAW-JOINT FAMILY- 

C07itinued. 

4 — Decree for iiiatntenance against hamavan — 

Execution against tarioad ggropcrtg ] A member 
of a Malabar tar wad having obtained a decree 
for maintenance against her harnavan, assigned 
the decree to the plaintiff, who pioceeded to exe* 
cute it against tho tarwad piopeity The then 
Itarnaran objected and his claim was allowed. In 
a suit by plaintiff to have it declaied that he was 
entitled to execute the decree against^^ar^m^^ pro- 
pel ty Held^ that the plaintiff was entitled to 
execute the deciee against the pi opeity. 

Chandu u Raman. 

[1. L. R.ll Mad. 878 

r 

5 — Decree against liarnaxan and senior anati- 
dravan not binding on jnmor members — Ciml 
Procedure Code, s. 13, exj?!, 6,5.30] A deciee 
having been obtained against the Itarnavan and 
senior anandraran of a Malabar tarwad whereby 
the tarwad was dispossessed of certain land, the 
Junior members of the tarwad who had not been 
impleaded in the suit sued to recover the land . — 
Held, that the plaintiffs were entitled to recover 
■upon pioof that the decree in the former suit 
was not substantially correct, and that they 
were bound to piove mala Jules on the part of 
their Itarnavan in defending the former suit as 
a condition piecedont to lecover. Sridevi r. 
Kelu Eradi. 

[I. L. R. 10 Mad. 79 

6. — Karnavan, decree against — Female manage 
ing the affairs of a tarwad — Res judicata,'] The 
senior female member of a Malabar tarwad, who 
managed its affairs, instituted a suit on behalf of 
the tarwad and in the capacity of liarnamn : 
Held, (1) that a female is not precluded from 
managing the affairs of her tarwad -when there 
is no male member in her family capable of 
performing the duties of a Itarnaran ; and (2) 
that the junior members of the tarwad were, in 
the absence of fraud shown, constructively 
parties to the suit, and were accordingly bound 
by the decree. Subram anyan r, Gopala. 

[I. L. R, 10 Mad. 223 

7. — Res judicata — Cancellatibn of deeds — De- 
claratory suit’~^ Withdrawl of part of claim ] A 
and B, junior members of a Malabar tarioad, sued 
to cancel certain mortgages executed by their 
hamavan and senior anandravan, on the ground 
that the secured debt was nob binding on the 
tarwad, and to appoint A to the office of harnavan. 
The last part of the prayer was withdrawn. The 
moitgages were executed to secure a decree-debt, 
the deciee having been passed ex parte against 
the late harnavan of the tarwad. No fraud was 
alleged, but the lower Courts found that the 
harnavan had been guilty of fraud in allowing 
the decree to be passed ex parte. The plaintiffs 
had not been parties to the decree, and the other 
Junior members of the tarwad who had been 
Joined were exempted from liability Held that 
the nature of the debt was nob re<t judicata and 


! MAL ABAR LAW- JOINT FAMILY - 

! concluded, 

that the plaintiffs were entitled to a declaration 
that the mortgages in question were invalid as 
against them. Moidin Kutti v, Krishnan. 

[I. L, R. 10 Mad. 322 

8 — Suit against harnavan and senwr female 
member of a tarioad — Evidence of intention to sue 
defendants as representatnes of the tarioad ] The 
harnavan and senior female member of a Mala- 
bar tarwad executed a hypothecation-bond, on 
which a suit was brought against them asking 
for the sale of the tarioad propeity. The defend- 
ants had repiesented the tarwad in other suits, 
bub weie not in this case expiessly sued m a re- 
presentative capacity. The plaintiff obtained a 
deci ee . Held, that the decree was binding on 
the tarioad, Subkamanyan v Kali. 

[I. L. R. 10 Mad. 355 

9 . — Personal decree against harnavan."] A sued 
fer possession of certain shops belonging to a 
Malabar tarioad which had been attached in exe- 
cution of a personal decree passed against a 
harnavan in a suit on a private debt. In the 
execution proceedings an objection petition was 
put in, stating that the shops were stridlianan 
and was lejected ; and the Older of rejection was 
not appealed against for one year. Respondents 
Nos. 1 to 4, the husbands of the persons who put 
in the objection petition, were in possession and 
were now sued foi possession. The plaintiff was 
assignee of the pui chaser at the execution - 
sale : Held, that upon the facts found the plain- 
tiff acquiied nothing under the Court-sale, 
Achuta V AIammavu. 

£1. L R 10 Mad. 357 

10 — Decree against harnavan— Representative 
of tarioad.] The harnavan and an anandi'avan 
of a Malabar tarwad were authorized by a karar 
to manage the affaiis of the tarwad. A decree 
was obtained against them, and land belonging 
to the tarwad was attached and sold in execution. 
The plaint did nob describe the defendants other- 
wise than by their individual names ; but the 
plaintiff’s claim was, inter aha, in respect of the 
breach of a contract by the defendants to put 
him into possession of certain land which was 
expressed to be “ the jenin of the defendants 
tarioad ” It was found m the piesent suit that 
the amount decreed m the prior suit constituted 
a debt due by the tarioad . Held, that the decree 
and the execution-sale did not bind the tarioad — 
Daulat Ram v. Mchr Cliand (I. L. R 16 Calc. 70), 
distinguished. Sankaran v. Parvathi. 

[I. L. R. 12 Mad. 434 

MALABAR LAW— MAINTENANCE. 

1. — Maintenance claimed by anandravans living 
%n tarwad house against harnavan, who had left 
tarwad house and neglected to maintain f am ihj,] 
Where a suit was brought by an anandravan of a 
Malabar tarwad living iu the family house for 
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MALABAR LAW-MAINTENANCE-^ 

cotitmued, 

main ten aBoe against tlie hirmvan, who had left 
the family house, xesided elsewheie, and neglect- 
ed to maintain the plaintiffs : Held, that the 
plaintiffs were entitled to maintain the suit— 
Kmhluinmatlui v. Klmnlii KuUt Ah (I. L. R , 7 
Mad. 235), distinguished. KesaVA r. TJjNlKiCANnA. 

[I. L. R. 11 Mad 307 

2. — Xarnavan, insufficient maintenance ofjuntnr 
members by junior members licing tn a 

tarwad house apart from the harnaran ] Suit by 
twelve junior membeis of a Malabar tarwad 
against the hirnamn for arrears of maintenance. 
The plaintiffs lived in a tar mad house apart from 
the harnavan, who did not allege that this arrange- 
ment was contrary to his Wishes, but pleaded that 
he provided for them adequately ‘ Held, that the 
plaintiffs were entitled to a decree for a reasonable 
amount by way of maintenance, in computing 
which allowance should be made for the income 
of the tarwad property in their possession. Nah 
laliandiyil Parvadi v. Chatliu Xambiar (I. L. R., 
i Mad., 169) followed. Chekkutii -v Pakki. 

[I. L. R. 12 Mad. 305 

MALABAR LAW-MO RTG- AGE. 

1 — Higlits under a hanam — Denial of jenml 
Tight by kanamdar — Adreise possession— Ziimta- 
fi’on — Declaration of escheat.'\ J demised ceitain 
lands on kanani to B in 1853. B afterwaids 
committed an offence under the Mapilla Act and 
the laryiB were handed over for the benefit of his 
representatives to C. Government subsequently 
without making .ft a party to their proceedings, 
declared the lands to have escheated, and iu 1863 
sold them to C. AV representatives now sued to 
recover the lauds from Cs representatives who 
set up an adverse title and alleged that the suit 
was time-barred ; Held,^ that C was, at the time 
of the escheat, in the position of a manager for 
mortgagees; that the escheat proceedings of 
which the mortgagor had no notice did not affect 
his rights ; that denial by the mortgagee in posses- 
sion of the mortgagor’s right to redeem is not 
sufficient to convert such possession into adverse 
possession. MussAD v. The Collector op 
Malabar. 

[I. L. R. 10 Mad. 189 

2. — Kanam— Construction of redemption clause 
•~-Ti 7 ne for redemption.^ The primary intention 
that a kanam is to be releemed only after 12 
years, can be negatived either expressly or by im- 
plication by a special clause. Piithenpurayd 
Kvndipraran Kanara Kurup v. Puflienpuraytl 
Kuridipravan Gonndan (I. L. R 5 Mad 311), 
distinguished. Ahmed Kutti v. Kuithamed. 

[I. L. R 10 Mad. 192 

MALABAR LAW- WILL. 

‘—Testamentary dispositions of tarmad property 
by last sur doing member of tarwad, uahd.~\ The 
last auiviviug member of a Malabar tarwad can 


MALABAR LAW— WILL — concluded. 

make a valid testamentary disposition of the 
tarwad pioperty. Alami v Komu ; Secretary 
OP State por India u. Komu. 

[I. L. R 12 Mad. 126 

MALICE 

Bee Wrongful Confinement 

[I. L. R. 13 Bom 376 

See Privileged Communication 

[.I L. R. 12 Mad. 374 

MALICIOLS PROSECUTION, 

See Abatement op Suit— Suits. 

[I. L. R. 13 Bom. 677 

See Right op Suit— Survival op 
Right. 

[I. L. R. 13 Bom. 677 
See Subordinate Judge, Jurisdiction 

OF. 

[I. L. R. 11 Bom. 370 
[1. L. R. 12 Bom. 368 

— Application for sanction to prosecute-^^-Cnnl 
Procedure Code, s. 19.5 — Came of act ion 1 Held 
that ah unsuccessful application under s. 195 of 
the Ciimiual Proceduie Code foi sanction to 
prosecute for offences under the Penal Code, in 
which the only loss or injuiy entailed on the 
party against w'hom such application was diiected, 
was the expense he incurred in employing counsel 
to appear in answer to such application, such 
appearance being due to the fact not that he had 
been summoned, but that he had applied through 
counsel for notice of the application, anticipating 
that it would be made, afforded no cause of action 
in a suit for recovery of damages on account of 
malicious prosecution. Ezid Bakhsh v. Harsukh 
Eai. 

[I. L. R. 9 All. 69 

MALIKANA. . 

See Covenant — Covenant Running 
with Land. 

[I. L. R 9 All. 691 

See Desd— Construction. 

[I. L. R. 9 All. 591 

See Small Cause Court Mopussil — 
Jurisdiction— Title, Question 

OP. 

[I. L. R. 9 All. 591 

See Special or Second Appeal— Small 
Cause Court Suits— Title, Ques- 
tion OP. 


[I. L. R. 9 All. 591 
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MAMLATBARS’ COURTS ACT (BOMBAY 
act III OF 1S76). 

— ^ S. 4 — trifon of ^famlotdant'' Coiii'ts 

2)1 re<f(‘niptf0^i^ <;/' "I 

tfndcr Bombay Aci HI of 187(> Mam hit, dais have 

110 juiisdicUon to take co|^t»izanee of hiuta arising 
out* of disputed elaiiuH to redeem moitgngCB 

SlIIDhlNOAPA t’. KAWSBA^SAPA. 

ti, h, R.n Bom. 609 

S. 1, ol. ^.‘-^fhrrhs'dfotloo to tjranf an 
tion — itee.N’.s'/o« -- idnjs'h'al posi^oiisfon — urb- 
an ce of pom'io^nuh] ITitder s. 4, cl. 2 of the 
Mamlatdais’ Act (Bombay Act IIT of 187<>) a 
Matniatdar can grant an in 3 unct,u>n tn t.hosocase.s 
only m which an int,etrn\>tu>ti of phyaloal possos- 
Biou or enjoyment is aotig tit to be i emoved. Dksai 
MalabhaiBapuhai r.KK-siiA\ nn at Kubkhbuai. 

[I. L, H. 12 Bom. 419 

S 15, cl (oySuit for injnnrtfon — Pmon 

(hspo,^^^(‘Ssed tn rxrrution of drrrtr~>~-’Jfttt romrdt/ by 
mit or appitrtffton undrr ,s‘ od2 of thr ( ode of 
Cud Prorrdwre. {Act XIV of 1882.] A person 
is not entitled to ednim relief (by way of injnnc' 
tion) under s Id. cl. (e) of the Bombay 
Mamlatdars’ Act (111 of 187d), if he is notin 
possession at the time of the suit. A peison, 
dispossessed of his land in exeeut,ion of a dociee of 
a Civil (Jourt against, a third party, should proceisl 
for the alleg<ai ohsti uctaon of lus jiosseshion, not 
by a suit in the Mamlatdar’s Couit-, but by an 
application under w. 332 of tho I’ode of Civil 
Procedure (Aet XIV of 1882), oi by a logular anil. 
OULABBltAt COPAUU i\ dl.XAmiAI KaTANJI. 

fl.L. B 13 Bom. 213 

, SS. 17 and IS.— /bv>/vv/?/?v* appltcnblc to 

such ('oniits\] Wheie a person is disposschsod in 
execution of a Mamlatdai’s decree against a third 
party, his proper itunedy is by a suit, and not by 
a inisoellaiicous appUoatum, Though the Mam- 
latdais’ Couits, as constituted under Bombay Aet 

111 of lvS7G, are Civil Couits, siihj(‘ct iotherevi- 
sional jmisdiction of the High Court, it does not 
follow* that the provisions of the tlodo of Civil 
Procedure are generally applicable t,o tliose Courts. 
Bombay Act Ilf of IH7d provides aspeeiai proce- 
dure for Mamhitdars’ Courts ,* syid t-hmii is no indi- 
cation in the A<d,()f any intention that the rule.sof 
tho Code of Civil Ihi'cedure shall apply to causes 
for which tho special procedure makt‘s no provi- 
sion. Ss. 17 ami 18 of the Act, which relate to 
the execution of Maiulatilars’ dccreo.s. cannot he 
supplemented, as to inati.ois ivot refen ed to in 
those sections, by any of the piovnions of the 
Code relating to the execution of decrees of Civil 
Courts. Kaham Bah kb a^alah Shah Ahmwd 
Sahkb r, Mauuti bin HAMIUIA*!!. 

[1, h. li. 13 Bom. 662 

MANAG-EMKRT OF ESTATE BY COURT. 

■^--'Stimnharycnfotcfmrnf of conttnict made by the 
(lonrt-^-< ha rah Lcttt^c Lvm't\ A^tpitcaftaih by, 
tliouyk no party to the sntt’-^Appheaihm by a 
permi 7iot a party to a nnit ] A Court has com- 


( Odd ) 

MARAGEMBRT OF^ESTATE BY COURT 

— eoiiidudcd, 

plctc power to enforce summarily a contract made 
by it when managing or admiiiisteim<>- an 
estate, Avhatever that contract may be. Snob 
power of enforcing subsisting conti acts made by 
it 18 not affected by the fact that the Com t has 
ceased to manage the estate befoie such contract 
is cariiedout by reason of the dismissal of the 
suit under an ordei in which the Court had 
derived its power of management. Case m which 
the (pourt passed summaiily such an oidcr on the 
application of a lessee, not a paitj to the suit in 
which the oider completing the agieement for 
lease liad been passed, and at a time when such suit 
was no longer in existence. Surbndeo Keshub 
Roy r. Dorgasoondeey Dossee. Ex-parte 
Sakodapersaud Soor, 

fl. L. R. 26 Calc. 263 

MANAGER, APPLICATION FOR. 

See Appeal-Acts — Bengal Tenancy 
Act. 

[!• L. R. 14 Calc. 312 

MARKET. 

See Madras District Municipalities 
Act, s. 198. 

£1. L. R. 10 Mad. 210 

MARRIAGE. 

, Dissolution of, Suit for. 

See Divorce Act, ss. kj, 17, 

£1 L. R. 10 All. 669 

, Illegal Agreement respecting. 

Contract Act, s 2,3— Illegal 
C oNTRiCTs— Against Public 
Policy. 

[1. L. R* 13 Bom. 126, 131 

, Validity o f. 

See Bigamy. 

Cl. li. R. 10 Mad. 218 

See Hindu Law — Marriage — Right 
TO GIVE IN Marriage, &c. 

[I. L. R 11 Bom. 247 

See Pa RSIS. 

[I L. R.;il Bom. 302 

MARRIED VrOMAN’S PROPERTY ACT 
(III OF 1874). 

— ^ g, S,~~-Trt(nba>n(l and udfe — Settlenie?it — 

Property settled on ma^'fted woman to her separate 
•use anil without power of anticipation — Power qf 
•married womtm to eharge smh property toith pay- 
ment of debts meurred suhseyvenMy to marriagef\ 
Held, that, undei s. 8 of Act III of 1874, a married 
woman has power to charge pioperty settled upon 
herself, for her separate use without power of 
anticipation with the payment of debts meurred 



( r>(>7 ) 


DIGEST OP CASES. 


( ) 


MARRIED WOMAN’S PROPERTY ACT 
(III OF 

by her subsequently to her marriage, and such a 
charge is valid and binding. CnRSETJl Pestonji 
Tarachand V Rxjstomji Dossabhoy 

[I. L. R. 11 Bom. 848 

MAXIM. 

— , Actio personalis moritnr cum 
persona. 

See Abatement of Suit— Suits. 

LI. L. R. 13 Bom. 677 

See Right of Suit — Survival of 
Right. 

[I.L. R 13 Bom. 677 

j Oertum est, quod certum reddi 

potest. 

See Limitation Act 1877, Art. 132. 

[I. L. R. 9 All. 158 

Mortgage— Form op Mortgages. 

[I. li. R. 9 All. 158 

, Aediflcare in tuo proprio solo non 

licet quod alteri noceat. 

See Custom. 

fl L R. 10 All. 358 

See Prb'=^cription — Easements — Pri- 
vacy. 

- fl. L.R.10A11. 358 

See Right op Suit- Easements. 

[I, L. R. 10 All. 358 

, Omnia prsesumuntur rite esse acta. 

See Superintendence of High Court. 
—Civil Procedure Code, s. 622. 

[1, L, R. 10 All. 119 

^Certijieate of sale --Proof of title without 
prodfUctiou of certificate.'] A plaintiff who has 
purchased land at a sale in execution of a decree 
is not bound to rely on the certificate to piove 
Ms title. If it is proved aliunde that the sale 
took place and that possession was given, the 
Court should presume, after long lapse of time 
and possession by a mortgagee of the purchaser 
that the sale was duly made by the Court. 
Velan V . Kumarasamt. 

ri. h. Be 11 Mad. 296 

, Quod fieri non debuit, factum valet. 

See Oases under Hindu Law— Adop- 
tion— Doctrine OF Pactum 
Valet as respects Adoption. 

See Hindu Law— Marriage— Right to 
give in Marriage, &o. 

[I. L. R. n Bom. 247 


MAXm- eonrluded. 

, Sic utere tuo ut alienum non Icsdas. 

Seo Custom. 

[I. L. R. 10 All. 358 

See Prescription — Easements — Pri- 
vacy. 

[I.L. R. 10 All. 368 

See Right of Suit— Easements 

[I li. R. 10 All 358 

Volenti non fit injuria. 

See Negligence. 

** [l L. R. 13 Bom. 183 

See Vendor and Purchaser— Miscel- 
laneous Oases 

[I. L. R 13 Bom. 183 

MEASUREMENT OF LAND. 

See Lease— Construction. 

ri. L. R. 14 Calc. 99 

MEDAL, TAKINOPAWN OF, FROM SOL- 
DIER 

See Army Act 1881, s 166. 

[I L R 10 Mad 108 

MERCANTILE USAGE. 

See Custom. 

fl L R 11 Mad 469 

See Transfer of Property. 

[I.L.R. 11 Mad. 469 

MERCHANT SHIPPING ACT 1854, 17 
and 18VICT., O. 104. 

, s. 267.— Trial of British Seamen for offen- 
ces committed on British ship on the Uigh Seas— 
Procedure at such trial — Murder — Admiralty 
Courts — British Seamen on British shqi — Letters 
Patent, High Court, 1866, cl. 2Q>—Gase eertifed hg 
Advocate- General.] A British seaman, who 
stood charged witlr the murder of a fellow-sailor 
on board a British ship on the high seas, was 
tried by a Judge of the High Court, under the 
Code of Ciimiual Procedure ; the chief evidence 
against the prisoner being that given in the de- 
positions of the jUaptain and Second Officer of 
the ship, taken on commission ; this evidence 
was admitted in evidence, and the prisoner was 
convicted and sentenced. It was objected that, 
under s. 267 of the Merchant Shipping Act ot 
1864, the prisoner ought to have been tiied in 
every respect as though the trial had been held 
at the Central Criminal Court in London, and 
that the law of evidence to bo applied was that 
prevailing in England Held, on a case certified 
by the Advocate-Goneial under cl. 26 of the 
Letters Patent, that the prisoner had been pro- 
perly tried according to the ordinary practice 
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MEEOHANT SHIPPING ACT 1854, 17 and 
18 VIOT , O. 104:—von.dHdr(L 

of the High Court and that the evidence was 
admissible against him. Queej^ - Empkess v. 
Bartok. 

II. L. E, 16 Calc. 238 

MERGER. 

See MoRTGAfUfl ~ Sale of Mortcugeo 
PiioPERTY— -Money Decheeb on 
Mortgages. 

[I. L. R. 9 All. 23 

— 3Ierffer of seenrifteii.^ On the 5th September 
1871, i/, a Hindu, and his sous boriowcd lia. 5,000 
from Vf and moitgaged to him ceitain land, items 
1, 2, and 8. On the 7th September 1871, V bor- 
rowed lIs 6,000 fiom 11 lY, and moitgaged his 
lights m items 1 and 2 and land of his own to 
M iY. In 1877 11 iY bought at a sale in execution 
of a decree against M the share of 11 in the said 
items 1 and 2 snb 3 eot to the mortgage created by 
M on 6th September 1874, and to another moitgage 
created by if on 11th January 1875, In 1885 
It N sued^the sons of R and F to recover princi- 
pal and interest due under his mortgage-bond. 
V pleaded that, as R N had bought IV s share in 
items 1 and 2, sub 3 ect to the mortgages created 
by him, 11 TV’s rights as mortgagee weie merged in 
his rights as puichasei * /Jeld, that the chum of 
M A" was not morgod. Venkata r. Rang a. 

ti. JL.. R. 10 Mad. 160 

MESNE PROFITS. Ud, 

1. Right to and liability for mesne profits G<>9 

2. Assessment in exo3ution and suits for 

mesne profits ... ... (>70 

3. Mode of assessment and calculation . 671 

See Cases under Decree — Construc- 
tion OF Decree — Mesne Pro- 
fits. 

See Execution of Decree— Mode of 
Execution — Declaratory De- 
cree, 

(I. li. H. 12 Bom. 416 
See Limitation Act, 1877, Art. 131. 

[1. li, B. 12 Bom. 416 

, Liability for. 

See MiNoii— Representation of Minor 
IN Suits. 

fl. L. B, 16 Calc 40 

(1) RIGHT TO AND LIABILIlY FOR MESNE 
PROFITS. 

1 . — Suit for and account of right m 

joiut estate,] The sections of the Code of Civil 
Procedure relating to mosno profits aie not appli- 
cable to a suit for partition or for an account of 
the proceeds of family estate in which a plaintift' 
has no specific interest until decree. Pibthi Pal 
v > JowAHiR Singh. 

(X. Xi. B, 14 Gale 493 
[L. R. 14 I. A. 37 


MESNE PROFITS— 

(1) RIGHT TO AND LIABILITY FOR MESNE 

PROFITS— 

2 . — RJect merit and fairing jfosi^csswri on expiry of 
lease loitJwut notice of ejectment - iY - IF. P Merit 
Act JCIP 0 / 1881, s 36.] Wheie upon the expiry 
of the teim of a lease, but without the written 
notice of ejectment leqmied by s. 36 of the N.-W. 
P. Rent Act having been given by the lessor, pos- 
session was taken and rents collected by persons 
claiming under a subsequent lease — held that the 
tenancy of the first lessees did not cease upon the 
determination of the teim of their lease, and that 
the second lessees were wrong-doers in usurping 
possession and collecting rents and profits, and 
were liable in a suit for damages by way of mesne 
profits after deduction of a sum paid by them for 
Government revenue, but without deduction of 
what they had paid the lessor or of the expenses 
they had incnried in collecting the rents. Shitab 
Dei r , Ajudhia Prasad, 

[I. L R. 10 All. 13 

(2) ASSESSMENT IN EXECUTION AND SUITS 

FOR MESNE PROFITS 

3 — Execution of Beevee — Possession under 
dececc — Reversal of decree — Restitution of pro- 
perly after rever'sal of decree — Civil Procedure 
Code, 1882, s, 244.] A Court, reversing a decree 
under which possession of property has been 
taken, has power to oidor restitution of the pro- 
perty taken possession of and with it any mesne 
profits which may have acciued duiing such 
possession. Mookoond Lal Pal Chowd^jry r. 
Mahomed Sami Meaii, 

I X. L. Rr. 14 OHrlo, 484 

4 — Becree for possession of immo'vea'hle property 
— Reversal of decree on appeal— Suit for recovery 
of mesne proJits frum, 'person who has tahen posses- 
sion under a decree which is subsequently rever'sed 
on appeal— Civil Procedure Code {Act XIV of 
1882), s. 244.] A landloid sued his tenant for 
arrears of rent, and obtained a decree for a cer- 
tain amount and a declaration that if the amount 
were not paid within fifteen days, the tenant 
should be ejected under s. 62, Bengal Act YIII of 
1869. The amount was not paid, and the landlord 
executed the decree and obtained possession The 
tenant appealed and succeeded in getting the 
decree set aside, and the amount found due from 
him for arrears by the first Court, was reduced, 
and a dcciee made directing that if the reduced 
amount weie not paid within fifteen days he 
should be ejected He paid the amount found 
due by the Appellate Couit within the fifteen 
days and recovered possession of his holding. He 
then brought a suit in the Munsif’s Court to 
recovci mesne profits fioin his landlord for the 
time ho was in possession after the execution of 
the first Court’s decree. It was contended on 
second appeal that the suit would not He as the 
matter might and should have been determined 
in the execution department under s. 244 of the 
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MESNE PROFITS — concluded, 

(2) ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE 

Civil Procedure Code. Qtiwre , — Whetlier sucli a 
suit does not lie, and ’whether the decisions in 
Zat^ Koer v, Saliodra Koogi\ 2 0 L. R. 75, and 
analog-ous cases to the effect that such a suit does 
DOG he aie conect. Ham, Gliulam v. Dioarha liiUf 

I. If R. 7 All. 170, cited and approved. AzizUD 
DIN Hossein V, Ramanugra Roy. 

[I. L. R. 14 Calc. 605 

5. — Civtl Procedu7*e Code, sZSd^ Claim foi* mesne 
p7*oJits on reversal of decree for possession of land 
executed.'] A deciee for possession of immovable 
piopeity having been executed was reveised on 
aupeal. The defendant applied under s. 683 of 
tha Code of Civil Procedure for restitution of the 
mesne piofits taken by the plaintiff. The lower 
Courts dismissed the application on the ground 
that the proper remedy was by suit : — Held that 
the defendant was entitled to the relief claimed. 
Kalianasundram V, Egnavbdbswara. 

[I. L. R. n Mad. 261 

(3) MODE OP ASSESSMENT AND 
CALCULATION 

6. — Sale hy occupancy -tenant ^JCecree in favour 
of landholder against purchaser for mesne profits 
— j^lesne profits how to he assessed Where m a 
suit against an occupancy -ten ant and his vendor, 
the zemindar obtained a deciee foi cancelment 
of the deed of sale, for possession of the land by 
ejectment, and for mesne profits from the date 
of the* suit to the date of recovery of possession — 
lield that the mesne profits awaided must be 
assessed as damages against the vendee as a tres- 
passer, and that the proper measuie of such 
damages was nob the lent which was payable by 
the vendor, but the actual market value of the 
land for the purpose of letting. Matuk Dhaei 
Singh v, Ali Naqi. 

[I. L. R. 10 All 15 

MILITARY DECORATION, TAKING- 
FAWN OF, FROM SOLDIER. 

See Aemy Act, 1881 , s 166. 

[1. L. R. 10 Mad. 108 

MINOR. Col 

1, Liability of minor on contracts... 672 

2. Right to enforce contracts .. 673 

3. Representation of minor in suits 673 

4, Cases under Bombay Minors’ Act 

(XX of 1864) ...677 

See Act XL of 1868, s. 18. 

LI. L. R. 9 All. 840 

See Compromise— Compromise of Suits 
UNDER Civil Procedure Code. 

[I. L. R. 12 Mad. 483 
[I. L. R. 13 Bom 137 


MIN 0'K—co)it%Mied, 

See Estoppel— Estoppel by Deeds and 

OTHER DoCUMEN'IS. 

[I. L. R. 10 Mad. 272 

See Guardian— Duties and Powers 
OF Guardians. 

£1. L. R 9 All 340 
[I L. R. 12 Bom. 686 

See Guardian— Ratification. 

£L L. B. 10 Mad. 272 

See Limitation Act, 1877, Art. 167. 

. [I. L. R, 11 Bom. 478 

See Limitation Act 1877, Art. 179— 
Nature of Application— Irre- 
gular and Defective Appliga- 

TIONS. 

[I. L. B 12 Bom. 427 

See Oaths’ Act, s. 9. 

[I. L. R. 12 Mad. 483 

See Practice — Civil Oases — Next 
Friend 

[I. L. R 16 Calc. 771 

, Custody of. 

See Criminal Procedure Code, s. 551. 

[I. L R. 16 Calc. 487 

, Personal Dacree against. 

See Superintendence of High Court 
—Civil Procedure Code, s. 622 

{I. L. R. 11 Mad. 303 

j Right of, to execute decree. 

See Limitation Act 1877, s. 7. 

{I. L. R. 14 Calc. 50 

, Suit “by. 

See Act XL of 1858, s. 3. 

^ [I. L. B. 14 Calc. 55 

, Suit against. 

See Guardian— Appointment. 

[I. L. B. 12 Bom 553 

(I) liability of minor on conteacts. 

X.-—Mnha7icoment of rent, Effect of — Acts of 
mothei* and guardian lioio far hinding 07i mino7' 
Bon—Kahidmt given by luidoio in possession to 
hind li>er son and successor to pay enhanced rent 
dec7'eed against hef,]. A. pntnklar obtained decrees 
for the enhancement of the rent of holdings in 
the possession of the widow of a deceased tenant, 
one decree being in respect of land formerly held 
by the latter, and the othei in respect of a hold- 
ing purchased by the widow, on behalf of her 
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MlNOR-eontmiied, 

( 1 ) LIABILITY OF MINOR ON CONTRACTS 
— cotichided, 

minor son by tbe deceased, whilst the enhance* 
menfc suits weie pending* The widow also signed 
kahnlniU lelatiiig to both tenancies, agieeing, 
as mother of the minor, to pay the enhanced 
rent Held, that as was entitled to 

sue for enhancement, and it was not to be pre- 
sumed that the mothei held advei^ely to her son, 
also as she had come to what she believed to be, 
and was, a pioper ariangemeiit. the son on his 
attaining full age, and entering into possession 
of the tenancies, was bound by the Itabuliats, 
Watson and Company v. Sham Lall Mitter. 

\l, L. R. 15 Calc. 8 
[L. R 14 I. A. 178 

( 2 ) RIGHT TO ENFORCE CONTRACTS. 

2 — Contract Act IX of ss. 10 and 11 — 

S>eit on a hand passed to a A money-bond 

taken by a minor is good in law, and may be sued 
on. Hanmant Lakshman v, Jayarao Nar- 

SINHA 

[I. L. P 13 Bom. 50 

(3) REPRESENTATION OF MINOR IN SUITS 

3. — Objection to description of minor — Permis- 
sion to s%e, Proof of — Oicd Procedure Code, 
A\s‘. 410, 678~Jci XL of 1858, .<? 3,] Although 
the proper and regular manner of giving permis- 
sion to sue on behalf of a minor is by an order 
lecorded in the oi dor-sheet, there is, neverthe- 
less. nothing in the natiiie of the sanction pio- 
vided by s. 3 of Act XL of 1858 which takes it 
out of the general rule of evidence that sanction 
may be proved by expiess words or by implication. 
Where on a construction of the plaint and the 
pleadings it is found that the minor is the real 
plaintiff, the mere fact of his not having been 
properly described in accoi dance with s. 440 of 
the Civil Procedure Code is no giound for set- 
ting aside a decieo passed in the suit. Bhaba 
Pershad Khan v. Secretary op State for 
India. 

[I. L. R. 14 Oalo. 159 

4 — Error in the frame of a suit against a 
m?nor defendant. Effect of — Guardian ad hfem^^ 
how appointed — Sanction of Court without formal 
order, Effect of— Service of siwwums—C ml Pro- 
cedure Code {Act XIV of 1882), ss. 100 and 443 ] 
The plaint in a suit described one of the defend- 
ants thus : “ iV guardian on behalf of her 
own minor son, <S d” Upon the presentation of 
the plaint the Court directed the plaintiff to 
produce an affidavit to the effect that the mother 
of the minor defendant was Ins guardian, and 
an affidavit having been made that the minor 
defendant” was under the guardianship of the 
» mother, oidered a suit to be registered and sum- 
mons to be issued on tbe defendants. N C then 
filed a written statement, alleging that she held 

W., D. 


MXROR— continued , 

( 3 ) REPRESEN'rATION OF MINOR IN 
SUI rs — continued. 

the land in suit on behalf of the minor : Held, 
that having legard to the older of the Couit and 
tlie allegations made in the plaint and w’litten 
statement, the suit was substantially Diougbt 
against the miuoi, and the eiroi of description 
Hi the plaint being one of ineie foim, could not 
without pioof of pieiudice invalidate a decree 
against him in the suit ■ Held, also that the want 
of a foimal oidei appointing a guardian ad hteni 
was not fatal to the suit, when it appealed on the 
face of the proceedings that the Court had sanc- 
tioned the appointment. Held (O’Kinbaly, J. , 
di‘«senting) that the fact that an order appointing 
a gnaidian ad litem at the instance of the plain- 
tiff w'as made e,c parte was not necessaiily fatal 
to the suit;, unless it could be shown that the 
minor had in any manner been prejudiced there- 
by Per Mitter, J (Pbtheram, C J , concur- 
iing) that, although the matter of the appoint- 
ment of a guardian ad litem is left to the discie- 
tion of the Couit, it is always desiiable that the 
appointment at the instance of the plaintiff 
should not be made, unless the minor, or his 
fiiends and relatives in whose care he may be, 
failed to move the Court for that purpose within 
a ica««onable time after receiving notice of the 
institution of the suit. SURESH Chunder Wum 
Chowdhry V. JuGUT Chunder Deb. 

Cl. L. R* 14 Calc. 204 

5. — Minor. Suit ngavist— 3fi$description ii^j^Utle 
of the plaint and in decree. Effect of] In a suit 
biought against a minor widow as the heir of her 
deceased husband she was described in the cause 
title of the plaint as ‘ the deceased debtor P A's 
hen and minor widow i? P's mother and guardian 
A P.'" The plaintiff obtained no older for tbe 
appointment of a guaidian ad htem He, bow- 
cvei, obtained a decree, and the minoi defendant 
was desciibed theiein in the same manner . Bold. 
that the minor was neither a paifcy to the ouginal 
suit nor to the decree, and that no property of 
the minor passed upon a sale in execution of such 
decree. Sui'csh Chunder Wum Chowdhry v. Jugut 
Chunder Pcb. I L. R. 14 Calc. 204, distinguished 
Ganga Prosad Chowdhry Umbica Churn 

OOONDOO. 

[I. L. R. 14 CalG 754 

0 — Minor ivhe7i bound by proceedmgs against 
Mm— M imps Act {XX of '!iSM).s.2—Suttbyci 
m%nor, one year after attaining majority, to recover 
property sold vn e;eecution of a dccire obtamed 
against him during minority.'] In 1870 a ci editor 
o'f the plaintiff’s' father biought a suit {No. 673 
I of 1870) against the plaintiff, and obtamed a 
money-decree against him. The plaintiff was 
then a minor, and his estate was administered by 
the Collector of Ratnagiri. In this suit he was 
represented by his mother and guardian At the 
sale held in 1871. in execution of the decree, the 
property in question was pui chased by tbe defend- 
ant, who obtained possession in 1876 In 1879 

22 
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MINOR— coatimtG ( l » 

(3) REPBESBNTATION OF MINOR IN 
SUITS— 

tlao plaintiff attained niajoiity, and in 1882 lie 
brouglib the present suit to leoovo.r the piopeity 
fiom the defendant - Held, that the plaintiff was 
not bound by the pioceedin^s in suit No 673 of 
1870, as he had not been piopeily repiesented as 
requued by s. 2 of Act XX of 1864. YisHNtr 
Kesshav V , Ramchandra Bhaskar, 

[I L. B* 11 Bom. 130 

7 . — Decision of S%irvcy Officers nyider Boundary 
Act XXVIII of ISGO — -Beprcsentaiioii by manager 
appointed uiider Mad Bey, V of 1804, 8 ] A 

Survey OjBacer in 1876, held an enquiry under the 
Boundaiy Act 1880, and demarcated certain land 
out of a zemindaii. At that time the zemindar 


MINOR —■contlmied, 

(3) REPRESENTATION OF MINOR IN 
SUITS — continued 

a rule, only strike the plaint off the ffle wheie it 
appears, on the face of the plaint, that it was 
filed by a person who Was a minor, or when it is 
proved that it was filed with tbe knowdedge that 
the plaintiff was a minor and with the intention, 
of deceiving the Court and evading the payment 
of costs in case the plaintiff failed in the claim. 
When tbe fact of minoiity is a bond fide question 
of evidence and the defendant’s allegation is 
found coirect, then the usual course is to suspend 
all pioceediugs and to allow sufScient time to 
enable the mmoi to have himself properly repie- 
sented in the suit by^a next friend Rattonbai 
- u. Chabildas Lalloobhoy. 

[I L R. 13 Bom. 7 



was a minor under tbe Court of Wards and he 
was represented at the enquiry by the manager of 
his estate appointed irnder s. 6 of Regulation V 
of 1801. In a suit brought by the zemindar to 
recover the land it was contended that the deci- 
sion of the Survey Officer was not binding on the 
zemindar, because he was not properly repi eaented 
by his guardian at the enquiry — Held, that the 
decision of the Survey Officer was binding on the 
zemindar. IvAMARAJtr v . Secretary op State 
FOR India. 

ti, Ij. R. It Mad. 309 

s.-at; friend-^Sult filed by a minor without 
a nevt friend — Application by defend unit to 
strike plmit off the Jde Oivil Irocedure Code 
(Aet XIV of 1882), s 442.] The plaintiff was 
a widow, and sued for the administiation of her 
deceased husband’s estate. The suit was filed on 
the 5th April 1885. On the 2nd May the defend- 
ants’ attorneys gave notice to the plaintiff’s attor- 
ney that the plaintiff was a minor suing without 
a next friend, ami that the plaint must be stiuek 
off the file in consequence. The plaintiff’s attor- 
ney leplied that if the plaintiff was leally a minor 
he would at once take steps to have her father 
appointed her nest friend, and the plaint and 
pioceedings amended. On the 7th May, inspection 
was given to the plaintiff’s attorney of the plain- 
tiff’s hoioscope, and after that inspection tho 
plaintiff’s attorney proposed that the pioceedings 
should be amended by making the plaintiff’s 
father her next friend. It appeared that the 
plaintiff was sixteen months under age Nothing 
was done by either party for some weeks. On 
the 6th June the defendants’ attorneys gave 
notice that they would apply for an order that 
the plaint should be taken off the file under 
s 442 of tbe Civil Procedure Code (Act XIV of 
1882) On hearing the application tho Court 
refused to make the order asked for. The suit 
did^ not appear to be a vexatious one, and the 
plaintiff’s age did nob appear to have been 
fraudulently ccgacealed, her father having stated 
on oath, that he believed her to be of age and 
expressing his willingness at once to be placed 
on the record as her next friend. The Courts, as 


9. - Mesne profits — Decree made against a 
widow representniy estate enforced against a 
minor adapted son through the loidoia as hh guar- 
cltan — Devolution of liability^ along with estate, 
upon the minor ^ without his haring been made 
formally a party to the decree — His similar liabi- 
lity in a s wit for mesne pi odts ‘I A minor, who 
}ia*d been adopted by a widow as a son to her 
deceased husband, was not made a party to an 
appeal, which she pie fen ed after the adoption, 
from a decree made against her when she repre- 
sented the estate ]—Ilcld, that, as liability under 
the decree, made when the widow fully represent- 
ed the estate, devolved upon the minor on his 
adoption, the widow’s estate being also thereupon 
divested, it would be light for lier to continue to 
defend, but only as guaidian of the minor Also, 
that it having been for tbe miuoi’s benefit that 
the widow, as gnaidian, should appeal from 
a decree, which had alieady diminished his estate, 
the minor w<as bound by tbe adveise decree of 
the Appellate Court, although he had not been 
made foimally a party thereto. The principle 
of the decision in Dhurni Dass Panday v Shama- 
wondery Delia, 3 Mooie’s I. A. 229,' referied to, 
and applied in this case : Held, also that the 
minor, by his adoptive mother as his guardian, was 
liable to a suit foi mesne pi ofibs, bi ought after 
the decree uppn title ; it being made clear that 
the suit for mesne piohts was substantially 
bi ought against the minor. Surcdiclmndcj Vnini 
Cliowdhig V. Jugutehunder Del, I L. R. 14 Calc, 
20 i. appioved.’ HarI Saran Moitra r. Bhu- 

BANESWARI ReBI. 

[I. L. R. 16 Calc 40 

[L R 15 I. A. 195 

10 — Costs — Minor not represented by a neH 
friend or guardian — Costs against suck nituor\s 
estate Application for Icare to sue as pauper-^ 
Civil Procedure Code (Act A I V of m2), ss. m, 
442, 441.] Neither s 441 nor 442 of the 
Code of Civil Froceduie (Act XI V of 1882) gives 
any authority to a Coiut to make a minor’a estate 
liable foi costs. A applied for leave to file a 
suit in forma giauper is m must Ji B resisted the 
application, on the ground that A was a minor. 
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MINOR — eontniucd. 

(3) EEPRESENTATION OF MINOR TN 
SUITS — ‘COiiclndcih 

The Goveinment pleader also resisted, on the 
giouud that ^4 was not a pauper. The Couit 
Without inquiiing into A's pauperism rejected 
tlie application solely on the ground that A was 
a minor, and that he was not properly represented 
by a next friend or guardian The Court 
oidoied all costs to be paid out of the minor ’t> 
estate The minor died soon afterwards. The 
Coilectoi then applied to the Court to attach 
ceitain piopcity in AV hands which was alleged 
toioim cl pait of the minor’s estate. JB objected, 
but the attachment was allowed : Held, that the 
ordei for costs, as well as uhe attachment that 
followed thereon, were illegal and ultra vtre^ 
The Older was cleaiiy opposed to the provisions of 
s. Ill of the Code of Civil Procedure (Act 
XIV of 1882), under which no order affecting a 
minor can legally be made without such minoi 
being lepiesented by a next fiiend or guaidian 
ad litem Amichakb Talakciiand v. Colleo- 

TOE OF SHOLAPUR, 

[I. L R. 13 Bom. 234 

(i) OASES UNDER EOMBAY MINORS’ ACT 
(XX OF 18(>I.) 

11 — Authority oj the Political Ayent appointed 
hy Gvrci nment as manayer ot the estate of a 
minor Chief to sue in re,speet of the Chief s 2 )ro- 
perty in British territory ] A suit was brought 
by the Political Agent, Southern Alaratha Country 
as administiator of the estate of the Chief of 
Mudhol, who was descubed in the plaint as being 
nineteen years of age, to eject the defendants 
fiom certain lands, belonging to the Chief, situat- 
ed in the Satara District 'J'ho defendants raised 
a pieliminary objection to the institution of the 
suit by the Political Agent, on the giound (among 
othois) that he was not a certificated guardian of 
the Chief under the Bombay Minors’ Act XX of 
1861 • Held, that the appointment, by Oovern- 
meut, of the Political Agent to manage the estate 
of the Chief of Mudhol diiimg a certain period 
could not give him the position contemplated by 
the Bombay Minors’ Aot XX of 1861. With 
regard to propeity in Biitish India, he had no 
authouty to sue on behalf of the minor without 
obtaining a certificate of administration undei 
the Act. Venkatrav Raje Giiorpade t\ 
Madhaveav Ramouakdra, 

(I. L. 1 ^. 11 Bom 63 

12. — Guardian lelthout eerf if eate, authority of 
to represent minor m a suit hrouyht against him.\ 
Where a guardian of a mmoi had not obtained a 
certificate under the Bombay Minors’ Act (XX of 
18G1) the minor was held to be not properly re- 
presented in a suit in which a decree had been 
obtained against the guardian purporting to ic- 
present the minor. Daji Uimat r. Diurajram 

Sad ARAM. 


MINOR-^i n-luded. 

(1) OASES UNDER BOMB 4Y MINORS’ AOT 
(XX OF 1861) — concluded. 

13. — f?/ 1861, s, 13.-- Alignment with 
out sanction of Courf]. S, 18 of the Minors’ 
Act XX of 1861 applies only to peisons to whom 
a ceitificabe has been gianted under that Act, 
An assignment of a mortgage, theiefore, by a 
widow, acting as natmal guaidian of her minor 
son, but who has noD obtained a ceitificate under 
the Act (XX of 1861). is notmvalid because effected 
without the sanction of the Couit. ManishaN- 
KAR Pranjivan V. Bai Muli. 

[I. JL. K 12 Bom. 686 

14. ~ Guardian-Guardian of property — Guar- 
dian of person — Necessity fr issue of certificate of 
administration in order to complete appointment of 
guardian of property ] The Bombay Minois’ Act 
XXof 1861 does not, in teims, piovide for the 
appoinment of a guardian of thepiopeity of a 
minor, but only foi the giant of a ceitificate of 
administiation so that until the ceitificate is 
issued there is no such appointment of the guar- 
dian of the propeity as will extend the age of 
the minority fiom eighteen to twenty-one. Bat 
it is different as regaids the appointment of 
a guaidian of the person. The Act provides, in 
terms, for such an appointment being made, and 
no ceitificate of appointment is coiRem plated by 
the Act. on the language of which it is plain that 
the appointment of a guardian of the person is 
complete on the order of the Couit being made 
appointing him. The plaintiff’s mother died 
in 1866 possessed of property which she had 
inherited fiom hei husband. The plaintiff, who 
was born in 1858, was then a minor of the age of 
eight years. In 1867 the plaintiff’s maternal 
giandfather obtained a certificate of administra- 
tion. On his death an order of Court was made 
on the 21st Maich, 1878, appointing the Nazir of 
the Couit admiQistratoi of the property and the 
plaintiff’s mothei -in-law the guaidian of the 
person of the plaintiff, but no fresh ceitificate of 
administration was granted. In 1880 the plaintiff 
brought the present suit against the defendants 
to recover fiom them the property left by her 
mother. The defendants contended {biter aim) 
that the plaintiff had attained her majority in 
1874, when she ariived at the age of sixteen, and 
that the suit was therefore baried by limitation. 
The plaintiff, on the other hand, contended that 
the Indian Majority Act IX of 1875 was appli- 
cable, and that under its pi o visions she did not 
attain majority until she was twenty-one, 
until the year 1879, and that the present suit was 
theiefore in time . Held, that the suit was not 
baried by limitation. The Indian Majority Act 
IX of 1875 was applicable (except so far as its 
operation was excluded by s. 2), inasmuch astheie 
was a guardian of the person of the plaintiff in 
existence both when she arrived at the age of six- 
teen andalso when she was eighteen, and therefore, 
the period of minouty for her was extended to 
twenty-one yeais of age Ybknath /. WxIrubai. 

[I. L R. 13 Bom 285 
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MISCHIEF. 

See Offence relating to Documents 
[I. L. R 12 Mad. 54 

See Theft. 

[I. L R 15 Calc. 388 

MISDIRECTION. 

See Charge to Jury— M ismRECTiON. 

fl. L. R. 12 Mad 196 

MISJOINDER. 

See Oases under Multifariousness. 

1 — Plea of jnisjoindej*, when sustainaile — Suit 
agavmt seieral persona claiimng under different 
titles. Effect of-— Civil Procedure Code, 31 and 
53.] A, as aiiction-purchaser at a revenue-sale 
brought a suit against a number of persons for 
possession of some chur land The defendants 
claimed portions of the land under different titles 
and pleaded misjoinder. The Couit upon the 
Amin’s report gave A the option to amend the 
plaint by withdrawing the suit against any paiti- 
cular sets of defendants. A elected to go to trial 
on the suit as brought : Held that, under the 
circumstances, it was necessary for the Court to 
adjudicate on the question of misjoinder Held, 
also, that the plaintiff was not entitled to join m 
one suit all the persons, on the ground that they 
obstructed his possession, unless he was able to 
show that those peisons acted in concert or undei 
someljornmon title * Held, further, that, having 
regard to the pi ovisions of ss. 31 and 53 of the 
Civil Pioceduie Code, the proper order of the 
Court should have been to reject the plaint and 
not dismiss the suit on the giound of misjoinder. 
Sudhendu Mohun Roy v. Durga Dasi. 

ri.L. R 14 Calc. 435 

2 — Civil Procedure Code, 5.44, Rule 5] An 
objection to the attachment and sale of ceitain 
immoveable pioperty. raised by one who claimed 
to have puichased the same at a sale m execution 
of a prioi deciee, was disallowed on the giound 
that, nndei the piior decree, the rights of one only 
of the present judgment-debtors had been sold 
and puichased by the objector In accordance with 
this order two-thirds of the property under attach- 
ment were sold * and the objector tbeieupon 
fci ought a regular suit for a declaiatioii of his 
light as a pui chaser of the whole piopeity m 
execution of the prior decree To this suit he im- 
pleaded as defendants the decice-holder and the 
judgmeiit-debtois. 'J'he suit was decreed, and in 
the lesult the decree-holder alone was compelled 
to pay the whole of the costs. Subsequently he 
brought a suit tor contiibution in respect of these 
costs, making defendants to the suit (i) R one of 
his co-defendants in the previous suit, peisonally 
and as heir of A who was another oi those co- 
defendants, (ii) iV, and (iii) S, these two being 
sued in the character of heirs of A* Held, with 
reference to a plea of misjoinder within the terms 


MISJOINDER~(?£>McZwAdY^ 

of rule & of s 44 of the Civil Procedme Code, that 
even if theie were misjoinder of parties, the first 
Court, having pioceeded to tiial of the suit, and 
not having rejected the plaint or returned it for 
amendment, or amended it, should have disposed 
of it upon themeiitsaud found what A^s share 
in the amount paid by the plaintiff was and 
whether assets to that amount had come to the 
hands of the defendants as her hens. Kishna 
Ram V. Raemini Sewak Singh. 

.i L. R. 9 All. 221 


3 --Form of suit,]^ The defendants’ ancestors 
or predecessors in title were the cultivating 
tenants of the lands of a certain temple from a 
date not later than 1827, in which year they Wei’S 
so described in the pamaisli accounts. In ISBO, 
they executed a muchalka to the Collector, who 
then managed the temple, whereby they agreed 
among other things to pay certain dues. They 
were desciibed in the wuchalKa par acudis. In 
1867, the plaintiff’s piedecessors took over the 
management of the temple from, and executed a 
miichalJia to, the Collecfcor, whereby he agreed 
among other things not to eject the raiyats as 
long as they paid hist. In 1882 the dues (which 
were payable separately), having fallen into ai- 
rear, the managei of the temple sued to eject the 
defendants . Held, that the suit was not bad for 
misjoinder. Thiagaraja v Giyana Sambandha 
Pandara Sannadhi. 

[I. L. R. n Mad. 77 

MISREPRESENTATION 

See Contract —Alteration op Con- 
tracts— Alteration BY THE 
Court (Inequitable Contracts}, 

[D R. 16 I. A. 233 
[I. L. R, 17 Calc. 291 

MISTAKE IN LAW. 

See Limitation Act, 1877, s 14 

[I L. R. 12 Bom. 320 


MISTAKE, POTTA GRANTED BY. 

See Colector. 

[I L. R. 12 Mad 404 


MONEY HAD AND REOEITED, 

iVoneg paid as price of goods, suit to recover— 
consideration, failure <.]> Money paid as the 
price of goods to be dclivoied hereafter is money 
received for the use of the seller, and it is only 
upon failure of consideiation that the money so 
paid becomes money received for the use of the 
buyer. Atul Kristo Bose v. Lyon k Co. 

[I. L. R. 14 Calc. 45 
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MONEY, SUITS FOR 

S(r Plaint —Form and Contents of 
Plaint— F u AMD of So its uen- 

LIIALLY. 

[I L R. 12 Bom 075 

S/r Valuation of Suit -Sun's 

LI. U R. 12 Bom 675 

MONEY WRONOLY P4ID OUT OF 
COURT, REFUND OF. 

tSro LmiTATioN Act, 1877, Art. 29. 

[I. L. R 11 Mad. 345 

MOOKTEAR, DISMISSAL OF. 

See Legal Practitioners’ Act, ss. 14. 

AND 10 

fl. L. R 15 Calc. 152 

MOOKTEAR, FUNCTIONS OF. 

See Leg a l P r acti ti o n k rs’ A o r . s .32 

[I. L R. 14 Calc. 656 
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(//) Momw-decrooH on mort<»'ag'eH 691 
(e) PurcliasorH ... . 692 

0. Marshall nig* . ... 697 

7. Redemption ™ ... . 699 

(///) Right of ledemption ... 699 

(A) Redemption of portion of pio- 

peity 701 

(<*) R(*dempt.ion otherwise than on 

expuy of teim .. . 702 

{(1) Mode ui lodemption and lia- 

hility to foieelosuie ... 702 
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(/y) Demand and notice of fore- 
closure 705 


Act XL of 1858 , s, 18. 

LI. L. R 9 All 340 

See Ca.ses Under DuoirEE— F orm of 

D KC R E E -I\I ( ) RT( J A ( J E. 

S<r Guardian -Dutie.s and PtnvKU.soF 
Guardians. 

[I. L. B. 9 All. 340 

See Hindu LAW—ALiKNATroN--ALiENA- 
TioN BY Widow -Alienation for 

LEGAL NE(7E.S.SITY OR WITH CON- 
SENT OF Heirs or Kkvehsioner.s. 

p. L. R 14. Calc 401 


MORTGAGE-^ ' oniiitued . 

Limitation Act, 1877, Art. IH4. 

[I. L. R. 12 Bom. 362 

See Malabvr Law —Mortgage. 

See Parties— Parties to Suits— Mort- 
gages, SUITS CONCERNING 

[I L. R 9 All 125 

See Res Judicata— Estoppel by Judg- 
ment 

[I. L R. 12 Bom. 352 

See Stamp Act, 1879, s 3. Cl 4 (?;) 

£I L. R. 9 All. 685 

See Stamp Act, 1870, s 3, Cl 13. 

[I. LRU Mad. 39 

Stamp Act, 1879, ScH I, Art 44. 

;L L R. 9 All 585 

(1) FORM OF MORTGAG-B 

1 . — T>oe\nnenf ‘not ereatinq charge'] A lent 5 
Rs. 99, and 7>* executed a document on the 24tk 
July 188 1 . whereby he agreed to lepay the amount 
with inti'rest in the month of Baisakh, 1289 F S. 
(Apiil 1882), and farther agreed that, if he did 
not pay rlie money as stipulated, ho should sell 
his light to cc.rtain land, and that A should take 
possession thcicof, and that after A took posses*- 
Sion of the land no interest should be pa!d by 
him (S), and that A should pay the rent of the 
landlord out of the pioiits of the land without 
any objection. .1 mstitiitod a suit on the 3id 
August 1885, to recover the Rs. 99. Held, that 
the document did not amount to a mortgage. 
Maduo Misser r. SiDH Binaik Upadhya6jZw? 
Hena Upaduya 

[I L R 14 0alc. 687 

2. --Ueguff{dei{ of a mortgage — Gontraet — fe?i- 
iitruetton> ] In 18C2, 4, in consideration of a 
debt of Hfl. 150 passed to B a writing called kai^z 
rohlitt (or debt-note). It provided {mUr aha} 
that B should hold and enjoy a certain piece of 
land belonging to A for twenty years ; that at 
the end of that period the land should bo rO/Stored 
to A, free fiom all claims for payment of the 
principal or interest; of the debt of Rs. 150 ; and 
that if Xdanted viues, he should be at libeity 
lefcaui tbe land so planted after the lapse of the 
twenty years as a tenant at Rs. 50 per annum. 
According to the terms of this agreement, B 
continued in posse.ssion of the land till 1882, 
wlien 4. treating the tiansaction as a mortgage, 
brought this .suit for redemption : Held, on the 
construction of the ka>rz rohlui, that the contract 
betwooii the parties not a mortgage, and 
that the defendant had a right to retain occupa- 
tion at least of the vineyard, subject only to a 
rent of Rs. 50 a year. There was no stipulation 
foi interest nor was there any agieeinent for the 
payment of Rs. 150 in any case. It is not the 
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MUHTGAGE — continuvd, 

(1) FORM OF 

name given to a contract, but its contents or tbe 
relations constituted by it, that deteimino its 
natuie. Ibdulbhai Kashi. 

[I L. R. 11 Bom 462 

8 * — for motley charged vpoti iimiaveahlo 
property — histriment purporting m general terms' 
to charge all the property oj ohhgor — Alatvnn 
^'certum est quod certum leddi potest”— 

IV of 1882 {Transfer of Property Acit), ss 98, 
100.] Tbe obligoi of a bond acknowledged tbeie- 
in that be had bouowed Rs 163 from the 
obligee at the rate of Rs. 1*8 per cent per men- 
sem, and pioinised to pay the puncipal with 
inteiest at the agreed late upon a date named. 
The bond continued thus — “ To secuie this 
money, I pledge, voluntanly and willingly, my 
wealth and property in favoui of the said banker 
Whatever property, etc, belonging to me le 
found by the said banker, that all should be 
available to the said banker. If, without dis- 
charging the debt due to this banker, I should 
sell, moitgage, or dispose of the property to 
another bankei, such transfer shall be void 
For this reason, I have of my free will and con- 
sent executed this hypothecation-bond that it 
may be of use when needed.” The amount seem- 
ed by the bond became due on the 6th May 1879. 
The bond was legistered under the Registration 
Act as a document affecting immoveable property 
and the obligor was a party to such registiation. 
On the 9th May 1886, the obligee sued the heii 
of the obligor to lecover the piincipal and mter- 
e.st due upon the bond by enfoicement of lien 
against and sale of immoveable propeity belong- 
ing to the defendant . Held, that the bond showed 
that the intention of the parties was to cieate 
by it a chaige upon all piopeity of tbe obiigoi 
for the payment to the plaintiff of the pimci- 
pal monies boriowed, together with inteiest at 
the agreed rate. Najihilla Mulla v. Knsir Mistri. 
I L. R. 7 Calc 196, referred to Held also that 
the words used in the bond as indicating the pio- 
peity which was intended to be subject to the 
chaige weie sufficiently specific and certain to 
include, and were intended to include, all the 
piopeity of the obligor; that, this being so^ the 
maxim ^^certum est quod certnni reddi pofesV 
applied; and that the bond created a cliaige 
upon the immoveable propeity of the obhgoi in 
respect of the piincipal and interest m question. 
Ramsidh Pa]S[DE V , Balgobind. 

[X. L.R 9 All 158 

4---JI/oiYahIe property-^ Ho}i->e,vtsttnit mote^ 
doles Contract to a$s ig ii after-acqiUred chattels — 
Completion of assignment on property eoming into 
existence Transgei ee tolth notice of hypotheca- 
Held upon principles of equity, that a 
hypothecation of certain future indigo produce 
was a valid contract to assign such produce when 
It should come into existence ; and that the hy- 
pothecation became complete when the crop was 


MORTGAGE — contimied, 

(1) FORM OF MORTaAaE-^o?ic7««. 

grown and the produce realized ; and was enfor- 
cible against a tiansfeiee of such pioduce with 
notice of the obligee^s equitable inieiest. Collger 
V. Isaacs^ L.R. 19 Oh. I) 312, Ilolroyd^, Mar- 
shall, L R. 10 H. L. 191, leferied to j Held also 
that such an interest would not avail against a 
transferee without notice. Joseph v Lyons, L. R. 
15 Q. B D 280, and Hallas v. Ilohinson, L. R 15 
Q B D. 288, referred to. Bansidae Sant Lal. 

[I. L. R. 10 All. 133 

(2) CONSTRUCTION. 

5. — Mention in mortgage deed of another deM chic 

to onortgac/f^e distinct from sum advanced at date 
of mortgage ^Clause in deed uiidertaking to pay 
of old debts lolien tailing bach the land — Old debt 
nut a charge on land, but redemption conditional 
on payment of both debts.'] V mortgaged certain 
land to the defendant’s father for a sum of Es 61 
advanced by the latter at the date of the mort- 
gage The mortgage-deed stated that V owed 
the mortgagee another debt of Rs. 100, which 
was due on a separate bond, and it contained a 
clause in the following terms : — '^The principal 
sum of hims (coins) due on that document, as 
also this document, I will pay at the same time, 
and take back the land along with this document 
as well as that document. Till then you aie to 
continue to enjoy the land *** The 

plaintiff haying obtained a decree against the 
moitgagoi attached the land in execution. The 
defendant (son of the original mortgagee), there- 
upon claimed that he held a mortgage upon it to 
the extent of Rs. 164. On the 9th Mai ch 1881, 
the Court executing the plaintiff’s deciee made 
an Older allowing the defendant’s claim only to 
the extenc of Rs. 64, and directing that the 
land should be sold subject to the defendant’s lieu 
for that sum. The plaintiffs bought the land at 
the execution-sale, and offered the defendant 
Rs 64 in redemption of his moitgage, which the 
defendant refused. The plaintiffs then bi ought 
the present suit to recover possession Held, that 
the chaige on the land did not include the old 
debt of Rs, KAO Theie were no words in the 
moitgage-deod expressly making that debt a 
chaige on the piopeity, The piovisions in the 
deed only made the equity of ledemption condi- 
tional on the payment of both the debts, tfua^rc 
— Whethei, under the cireumscances of the case, 
the pui chaser at the execution-sale would be 
bound by such a oontlition. YKSliVANT Shenvi 
r. Yithoba Shbti. 

£1. L. K. 12 Bom. 231 

6. — Priority of mortgage — Intention of preserr- 
ing a q^rior security presumed--^ Mortgage — 3fort- 
gagor.] On the 29th November 1882,' H mort- 
gaged to the plaintiff his one-third share in a 
house and gulden to secuie Rs. 1,000 with in- 
terest at 12 per cent. On the 3id January 1884, 
H mortgaged his one-third shaie in the same 
house to a third person to secuio Rs, 1,000 with 
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(2) CONSTRUCTION— 

inieiest afc 18 per cent. On the 14th May ISSl. 
Il and Ins t’vVo brotheis mortgaged to the plaintlf^ 
the cntlicty of the said house and garden to se- 
cure Rs 3,1:00 with iiitciest at 18 per cent This 
last moitgage iccited the moitgage of 20th 
Novctiibor 1882^ and a fuithor loan of Rs 100 
by the plaintiff to //, and contained the following 
clause — Now in order to liquidate the said 
debt, and on account of our necessity, we three 
brotheis do this day moitgage to you whatever 
light, title, and inteiest wc have in the said 
two piemises and take the loan of Rs, 3,400 , 
out of this money we have also liquidated the 
said debt, theiefore foi interest of the said 
money, we are paying at the late of Re 1-8 per 
month •” Held, that the transaction of the 1 4th 
May 1884 did not amount to payment of the ori- 
ginal debt, but was in leality a fuither advance 
and a fiesh security for both the old debt and the 
flesh advance, on diffeient teims as to inteiest, 
the old debt lemaining untouched ; but that even 
had the oiiginal debt been satisfied thereby, that 
fact would not have necessaiily destroyed the 
security, the presumption being, unless an inten- 
tion to thecontraiy weie shown, that the plaintiff 
intended to keep the security alive for his own 
benefit. Oohildafi Uop'thlan v. Purannutl Pjcni- 
sulthdas, I. L R. 10 Calc. 1035, followed in 
principle. Coital Ohunder Sreemany 
llBREMBO ChUNDER HOEDAR. 

[I. L. R 16 Oalo. 523 

(3) POSSESSION UNBER MORTGAGE. 

Begulatnm T" of 1827, s, 15— 
Mortgagee %}i ]} 0 S.Hessio)i, InihiUty of, to 2 )rotect 
the mortgaged peopeetg from clanm under a 2 )ara~ 
vioimt title-^Linutationfor a mut to recoier debt 
personallg fiom the mortgagor mheie mortgage- 
deed coutahts no perwnal nndertahing of repay- 
ment."] By a legisteied mortgage-deed dated 
the IJth May 1870, the defendant mortgaged 
certain land with possession to the plaintiff for 
a term of five jeais, the mortgage-deed stipulat- 
ing that the plaintiff was to enjoy the profits, 
pay the assessment for it, and -^estoie it to the 
defendant on repayment of the debt. But no 
peisonal undertaking to pay was given by the 
defendant. The land was sold by the revenue 
authoiities for anoais of assessment due fiom 
the defendant for certain other lands of the de- 
fendant. The plaintiff now sought' to recover the 
debt peisonally from the defendant. The Couit 
of Fiist Instance dismissed the plain tiif’s claim, 
on the giound that the failuie, on the jiaib of the 
plaintiff, to pay the arrears of assessment, disen- 
titled him to recover the debt from the doiendant 
peisonally. The plaintiff appealed to the Dis- 
trict Ju<Ige, who lefeued the case to the High 
Court Held, that the plaintiff was not bound to 
save the mortgaged property fiom claims under 
a paramount title, his liability being confined, 
under the teims of the mortgage, to the payment 
of assessment for the property mortgaged which 
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(3) POSSESSION UNDER MO!>TGAGE-^^);^^f^Il. 

he had duly discharged, and that the case did not 
full under s. 15 of Reg V of 1827 The 
moitgage consideration for the debt having failed, 
the debt was lecovcrabie within three years — 
the registeied mortgage-deed containing no 
poisoual undei baking by the defendant (mort- 
gagoi) to pay the loan. Sawaba Khandapa d, 
Abaji Jotirav. 

[I. L. R. 11 Bom. 475 

(4) POWER OF SALE. 

8. — Mcereise of power of sale — Hotlee of sale-^ 
Transfer of Property Act, s, 69 (1)— Invalid eo?i- 
d it ton as to notice of sale.} In a deed of mort- 
gage of property, situate withm the town of 
Madias, it was provided that a power of sale 
might be exeicised after fifteen days' notice. 
The propel ty was sold Held that (s 69 of the 
Transfer of Property Act 1882, requiring thiee 
months’ notice before such a power of sale shall 
be exercised), the condition as to notice was in- 
valid, but that the sale was nevertheless valid, 
Madras Deposit and Benefit Society v, 
Passanha. 

[I. L. R. 11 Mad. 201 

9. — 'Transfer of Property Act, s. 67 (a) --Us uf rue- 
tuarg mortgage — Remedy of mortgagee.} A usufruo- 
tuaiy moitgagee is not entitled, ia'the absence of a 
contract to that effect, to sue for sale of the mort- 
gaged property . Semhle -The construction placed 
on s 67 (a) of the Tiansfer of Piopeity Act 1882 
in Venhita^ami v. Suhranianaya (I. D. R. 11 
Mad. 88) that a usufructuary moitgagee can sue 
eicher for foioclosuie or for sale bub not for one 
or other in the alternative is wrong. Chathd v, 
Kunjan. 

[I L. R. 12 Mad. 109 

(5) SALE OF MORTGAGED PROPERTr. 

(//) Rights op Mortgagees. 

10. — Covenant that mortgagee be entitled to 
enter — Entry, Right of -^Mortgage-deed in English 
form ] B executed a mortgage-deed in the English 
foim in favour of the L Bank, containing 
amongst other covenants one providing that, upon 
default, the moitgagee would be entitled to enter 
into possession of the mortgaged properties B 
died leaving a widow, a daughter, and a sister 8, 
his heirs. Accoidiiig to Mahomedan law 8 was 
entitled to a six-annas share of the mortgaged 
propeities. On the 9fch of May 1872, after the 
moitgage-money became due, the L Bank biought 
a suit, and on the 13th of July 1872, obtained 
a decree by consent. The existence or right of 
8 to a share in the propeities was nob known to the 
Bank, and she was nob made a party to that suit. 
The Bank, in execution of their decree, caused 
the mortgaged properties to be sold, and them- 
selves purchased some of them. The sale-proceeds 
did nob satisfy theentiie claim. On bhelsbof 
December 1875, iS sold her share of six-annas m 
the properties to M, In a suit by R against the 
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cohtimied 

(a,) Rights of Mortgagees— 

puichasei of two of the moibgaged properties at 
the afoi esaid sale, it was held that the share of S 
in the estate of -S did not pass to the purchasers, 
though the^ Bank purpoited to have bi ought 
the whole sixteen annas in the properties to 
sale. li then bi ought this suit for the lecovery 
of possession of the six-annas share of the pro- 
perties puichased at the sale by the Bank them- 
selves. and which was now in their possession * 
Jidld, that, under the covenant in the moitgage- 
deed above referred to, the Bank weie entitled to 
remain in possession as mortgagees until the pio- 
poition oi the debt, which might legitimately be 
imposed upon the six-annas shaie of the piopeities 
in their hands, was paid. Ltjtchmiput Singh 
Bahadur t?. Land Mortgage Bank of India. 

[I. L. R. X4 Calc. 464 

11 . — Might to sale of portion of mortgaged pro- 
perty — Deaili of sole mortgageelearing several heirs 
-•Sale of mortgagee'' s right by one of such heirs — 
Suit hij purchaser for sale of mortgaged property 
— Act 1 V of 1882, 5 67 j Upon the death of a sole 
mortgagee of zemiudau piopeity, his estate was 
divided among his hens, one of whom, a son, was 
entitled to fouiteen out of thirty-two shares. The 
son executed a sale- deed whereby he conveyed the 
moitgagee’s lights under the moitgage to anothei 
peibon. In a suit for sale brought against the 
moitgagoi by the repiesentative of the purchaser, 
it was found that the plaintiff acquired, under the 
deed of sale, only the rights in the mortgage of 
the son of the mortgagee, though the deed pur- 
ported to be an assignment of the whole mortgage 
M[eld by the Full Bench that the plaintiff was not 
entitled, in respect of his own shaie, to maintain 
the suit for sale against the whole property, the 
other parties interested not naving been joined , 
that, moieover, he was not entitled to succeed, even 
in an amended action, in claiming the sale of a por- 
tion of the piopeity in respect of his own share, 
and that the suit was. therefore, notmaintaiu- 
able. Bishan Dial v. Maiuu Mam, I L. R. 1 All. 
2^1,Mlwra May v Ahilach Moy, 10 W. R. 476 ; and 
Bedur Bahht Muhammad Ah v. Khurram Buhht 
Jahya Ah Khan, 19 W. R, 315, refeired to 
Paesotam Saran V. Mulu, 

[I. L. R 9 All. 68 

12 .— and second mortgages — Sale of mort- 
gaged property in execzition of money decree obtain, 
ed by first mortgagee — Kffeet on second mortgagee’s 
eights Purchase by one of several joint mortgagees 
of mortgaged propei ty—BxUngimhment of morh 
gage-debt — 8u>it for sale of mortgaged pi'opeitvA 
In January 1866, B obtained a simple money - 
decree only in a suit for enfoi cement of lien 
created by a bond executed by the wife of if. and 
at a sale in execution of such decree, a 10 biswas 
share hypothecated in the bond was sold and pui- 
cha'^ed by Z in November 1872. On the 3rd May 


MORTGAGE- continued 

(51 SALE OF MORTGAGED PROPERTY— 

GO Rights of Mortgagees— 

1872, two bonds weie executed in favour of B and 
H jointly, the fiist by if and J jointly, hypothe- 
cating 6^ out of the above-mentioned 10 biswas, 
and the second by jS in which the obhgoi promised 
to pay the obligees the amount of the bond given 
by Z and 1 in the event of such amount not being 
paid by them, and moitgaged ceitain property as 
secuiity for such payment by him In December 
1872, Z gave auothei bond to B, hypothecating the 
same 10 biswas, and in execution of a deciee 
obtained by B upon this bond, the 10 biswas were 
sold and puichased py B himself m 1877, and in 
1 88^ were sold by him to D, Subsequently, B and 
ZT brought a suit against if and /, the joini obligors 
under the bond of the 3id May 1872, the heirs of 
theii suiety S, a puichasei fiom those hens of the 
property mortgaged m the secunty-bond, and D, 
111 which they claimed to lecover the money due 
on the bond by sale of the pioperty mortgaged 
theiem and also by the sale of the piopeity mort- 
gaged in &s secui ity-boiid . Held, that inasmuch 
as B' s deciee of Januaiy 1866, was a simple 
money-deciee only, Z's pui chase theieunder in 
November 1872, could not be regarded as operat- 
ing in defeasance of the joint bond of the 3ni 
May 1872, executed by if and i, and that the sale 
of November 1872 theiefoie left the lights of the 
parties wholly unaffected that instiumeut. 

Held also that the effect of purchase of the 
10 biswas in 1887 upon the joint bond of the 3id 
May 1872, was as effectually to extinguish the 
joint incumbrance tbeieon as if H had been asso- 
ciated with him in buying it , that consequently 
when B sold the 10 biswas to i) in 1883, they 
were free of all incumbrance under the joint- 
bond, ana that he passed to her a clean title which 
she could assert as a complete answer to the 
present suit in legaid to the 64 biswas. Bhup 
Singh o, Zainulabdin. 

[I, L. R 9 All. 205 

lZ.—Civ%l Procedure Code, ss, 364, 365, and 
B56—Jnso7vency — Meoezver selling a mortgage 
property of visohent — Purchaser at such 
By an older d^ed the 8th July 1879, A was 
declared an insolvent under s. 351 of the Civil 
Procedure Code (XlV of 1882), and his piopeicy 
vested in the Receiver, who was ordered to con- 
vert it into money Nine fields, which were 
pait of A's piopeity, had been moitgaged to 
the plaintiff, who was duly cited to "appear 
and piove his djbt The plaintiff, however, 
failed to appeal, and he was consequently omit- 
ted from the schedule of creditois. The Re- 
ceivei sold one of the fields, which was pur- 
chased by A’.v undivided son G, At the sale the 
plaintiff gave notice of his claim as moitgagee. 
After paying off the debts of the scheduled credi- 
tors the Receiver made over to A the lesidue of 
the purchase-money and the eight unsold fiields. 

In 1881 the plaintiff sued A for possession of the 
mortgaged propeity, and on appeal obtained a 
decree. While that suit was pending, G sold to 
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the defendant the field which he had piu chased. 
In execution of ins decree the plaintiff recoveied 
possession of the eight fiolda, but on attempting 
to get possession ot the ninth field, he was ob- 
stiucted by the defendant, who was in possession, 
and he consequently biought this suit to recover 
it : TIelcl that the plaintiff was entitled to recover 
It from the delendaut. The only inteiest the in- 
solvent had in the mortgaged premises was the 
equity of ledemption, and this having vested in the 
Receiver under s. 351:, he under section 356 
was directed to convert it into money. G, theie- 
foie, at the sale only purchTtsed the equity of le- 
domption in the one field ; and the defendant, 
who now stood in G's shoes with notice of the 
plaintiff’s claim, although he might possibly be 
entitled to ledeem the whole nine fields compiised 
in the moitgage, was bound to delivei posses- 
sion to the plaintiff (the mortgagee) until that 
was done Tlie moitgaged piopeity could nob be 
sold by the Receiver without the consent of the 
plaintiff (the mortgagee) or paying him off Sec- 
tion 356 of rho Civil Pioceduie Code (Act XIV of 
1882) no doubt contemplates the payment of 
debts seemed by moitgage out ot the pioceeds of 
the convei.''ion of the insolvent’s propeity in pii- 
oiity to the goncial creditors , bub this must be 
taken in connection with s. 351, and must 
be uudei stood as refoiiiug to those cases in 
which the moitgaged piemises have been sohi 
after coming to an undeistanding with the mort- 
gagee Shkidhar Nvrayan r. Kri&hnaji 
VlTlIOJI. 

[1 L. R. 12 Bom. 272 

14. Payment by mortgagee by eondUkmahsale 

of g}rwr mortgage — Decree obtained by i,nter- 
med'iate simple ‘mortgagee for sale — Mortgage 
by conditio naksale foreclosed - Ini crmediate simple 
mortgagee not entitled to sell wiihoiit giaijing frst 
m.orfgage,'] B made two moitgagcs, dated le- 
specbively, the lOth October 1871, and iObh 
October 1872, of his zemmdaii piopeity in fa- 
vour of P On 27bh January 1874, B moitgaged 
117 bighas 7 biswas and 10 dhnrs^ot sir and cuRi- 
vatory land belonging to his zemiudaii foi Rs 700 
to the defendant. On lOtli Septembei 1877, B 
made a conditional-sale of his zeunudaii pro- 
perty bo the plaintiff foi Rs. 4,500 to payoff the 
two chaiges cieabed 111 favoui ot P On the lObh 
August 1878, B made anothei nroitgage to the 
defendant foi Rs 300 of tlie same 117 bighas 7 
biswas and 10 dhuis. On the 9bh Novembei 1881, 
detendant obtained a decieo on his two bonds of 
the 27bh January 1871 and lOth August 1878, 
and on his application for execution of the decree 
the propeity mortgaged to him was advertised 
for sale on the 20th November 1883. Blean while 
the plaintiff had taken the neccssaiy proceedings 
to foieclose his couditionai-sale, and upon the 
29fch March 1883, the sale was foreclosed. On 
the 19bh November 1883, plaintiff instituted this 
suit with the object of having it declared that 
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defendant was nob entitled to bring to sale the 
piopeity moitgaged to him . Deld that by the 
condilional-sale, which became absolute upon 
the 19bh Maich 188.3, the plaintiff acquired all 
the rights that subsisted under the two moit- 
gages of the 10th October 1871 and lObh Octo- 
ber 1872, and was entitled to piess those secuii- 
ties in his aid as piior incumbrances to that of 
the defendant, for the purpose ol stopping him 
from bringing the property to sale in execution 
of his decree befoie fiist recouping the plaintiff 
the amount which the latter found to satisfy and 
dischaige those incumbrances • I/eld further 
that the only right which the defendant had to 
bring the pioperby to sale was upon the strength 
of the decree obtained on the bond of 27th 
January 1874, for he had no right under the in- 
strument in his favour ot the lObh August 1878. 
The defendant should bherefoie only be peimibted 
to bung the piopeity to sale under his deciee m 
respect of the moitgage of 27bli Jauuaiy 1874, 
when he had satisfied and discharged the two 
moitgage-bonds held by the plaintiff of the lOfch 
October 1871 and lOth October 1872. Eaum 
Gill V Ram Oh a ran Singh. 

[I. L. R. 10 All 629 

15. — Purchase of mortgaged property by mort- 
gagee^ at judicial sale on leave obtained to bid,'] 
Where moibgagees executed tlieii decree on the 
moitgage, and having obtained leave to bid at 
the judicial sale, puichased the pioperby. Held 
that they could nob bo held to have puichased as 
trustees loi the moregagors, the leave gianted to 
bid, having put an end to the disability of the 
moitgageeb to purchase for themselves, putting 
them in the same position as any independent 
puichasers. Mahabir Pj^ushad Singh d. Mao- 

NAGHTEN. 

[I. L. R. 16 Oalc. 682 
[L. R. 16 I. A. 107 

1Q,—Cil^l Procedure Code 1882, s 294 — Decree^ 
holder, Purchase by — Satisfaction pro tanto — 
Mortyagee not trustee for mortgagor %n sale-pro- 
ceeds — Leave to bid at sade in iweewtion when grant- 
ed — Permission of the Court to decree-holder to buy 
— Praetiee.] A mortgagee who has obtained a 
moibgage-deciee, and alter obtaining pei mission 
CO bid at the sale held m execution of such decree 
has become the pin chaser, does nob stand in a 
fiduciary position towaids his mortgagor, Eai't v. 
Tara Fnusanna Mukerji, I. L. R. 11 Calc. 718, dis- 
tinguished A mortgagee in such a position, 
theiefoie, is at liberty bo take out further execu- 
tion for any balance of the amount decreed that 
may be left afbei deducting the price for which 
the mortgaged property was sold, and is not 
bound to credit the judgment-debtor with the 
real value of the property to be ascertained by 
the Court. The permission bo a mortgagee to 
bid should be very cautiously granted, and only 
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when xfc is foundj afbei* proceeding* with a sale, 
that no paichaser at an adequate piiee can be 
found, and even then, only alter some enquiry 
as to wbether the sale-proclamation has been 
duly published Seeonath Doss d, Janki Pro- 
sad Bingh. 

[I. L. R. 16 Oalc. 132 

(!>) Money-Decrees on Mortgages. 

17. — ]\lortgage for securing payment of rent^ 
Decree hy Reremc Court for arrears of rent — 
Decree t une-'barred — Effect of decree on mortgage 
•^Suitfor sale of mortgaged property] In 1874 
the plaintiff leased cei tain immoveable piopeity 
to the defendant, and the latter executed a deed 
by which he covenanted to pay the annual lent 
and fulfill other conditions of the lease, and gave 
secuiity m Rs 8,000 by moitgage of landed pro- 
perty. In 1874 the plaintiff obtained decrees in 
the Revenue Court for arrears of rent, and the de- 
crees were partially satisfied and then became 
baried by limitation. In 1884 the plaintiff 
biought a suit to recover the balance due by en- 
forcement of the mortgage-security against the 
purchasers of the mortgaged piopeity • Meld 
that when the plaintiff obtained his decrees for 
rent, the moitgage secuiity did not metge in the 
judgment-debts, nor did he lose his remedy on it , 
that the two lights weie distinct, and the light 
of action on the mortgage-secuiity was not lost 
because the execution of the decree for rent was 
time-baried, the only effect of which was that 
the debt was not lecoverable in execution, bub 
the debt existed iieveibheless so far as to enable 
the amount seemed by mortgage to be lecoveied 
by suit iu the Civil Court, so long as such suit 
was nob bailed by iimibabion Mniam 3Iumtaz- 
ood-deen Mahomed v Ragcoomar Dass, 14 B L R. 
408, referied to . Meld also that the amount 
which the plaintiff could recover by enforcement 
of the mortgage-security was limited bo Rs 3,000 
Chunni Lal 0. Banapat Singh. 

[I L. R. 9 All. 23 

18. — Presumption that pei son paying off a m.ort' 
gage 'intends to lieep the secunty aitic] Iu 1801 
D granted a lease of his zemindaii no A. for 30 
years, A nndei taking to pay off all debts then 
due by 3. 3 died lu 1882, and his successor sued 
A and obtained a decree that, on payment of 
Rs. 1,20,000, A should give up possession of the 
zemindan. This sum having been paid into 
Couit, .^1 lost possession of the zemindaii. On 
5th January 1875, A had moitgaged the whole 
zemindari, which consisted of 22 villages, to 31 
to secure a loan of Rs. 1,00,000 borrowed hy A 
to pay off the debts of! 3 wliich undertook to 
pay in 1861. On 27bh June 1S70, A being in- 
debted to IT, in the sum of Rs. 1,78,000 paid ili 
Rs. 1.00,000, and iiudoifcook to pay the balance 
out of the income of the estate, 3/ releasing the 
22 villages from the mortgage of 5bh Jaiiuaiy 
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1875. On 28i}h June 1879, .^1 executed a mortgage 
cf the 22 villages to L, to secure repayment of 
Rs 1,30,000. Of this sum, Rs. 1,00,000 was bor- 
rowed to pay il/, and Rs. 30,000 was a prior debt 
due hy A to L . Of the R.s. 1,00,000 paid to J/, 
Rs. 27,000 was specially applied to discharge so 
much of the charge created by the mortgage of 
5bh January 1875. On BObh January 1875, A bor- 
rowed fiom S Rs. 43,000 and mortgaged to her 
10 of the 22 villages of the zemindaii la 1885 
S sued L to have her debt deolaied a first charge 
ou the money paid into Comt by the zemindar. 
The Subordinate Judge held that L had a piior 
claim on the fund and dismissed the suit : 
Meld, on appeal, following the piiuciple of the de- 
cision m Oohaldas Qopaldas v. Murannial Piem* 
snlihdas (L. R 11 I A 126 : I L R, 10 Calc 1035) 
that L was entitled to a fiist charge on the 
fund to the extent of Rs 27,000 which had been 
applied to pay off the mortgage of 6th January 
1875. Rijpabai 0. Audimulam. 

[I. L. R. 11 Mad. 345 

(tf) Purchasers. 

19.— Mtctingnishment of mortgage — In* 

tent ion-- Effect of payment of prior mortgage by 
subsequent incumbrances.] The moitgagoi’s light, 
title, and interest in ceitain immoveables in the 
Dekkan subject to a fiisb and second mortgage, 
weie sold in execution of a decree to a puichaser 
who afterwards paid off the fiist moitgage : 
Meld, that as he had a light to extinguish the 
prior charge, or to keep it alive, the question 
was what intention was to be asciibed to him ; 
and that, m the absence of evidence to the con- 
tiary, the piesumption was that he intended to 
keep it alive for his own benefit. Wheie pioperby 
is subject to a succession of moibgages, and 
the owner of an ulteiior interest pays off an 
eailiei mortgage, it is a matter ot course, accord- 
ing to the English piactice, to have it assigned to 
a trustee foi Ins benefit, as against iiiteimeciiate 
inoibgagees to whom he is not pei son ally liable. 
But in India a fiirmal tiansfer for the purpose 
of a moitgage is never made, noi is an intention 
to keep it alive even formally expressed ? It was 
luled in the English Court of Chanceiy in Toul* 
mm V Store, 3 Mer. 210, that the puichaser fiom 
au owner of an equity of redemption with ac- 
tual or constrtictive notice of another inter- 
mediate incumbrance is precluded in the ab- 
sence of any contempoianeous expression of in- 
tention, fiom alleging that as against such other 
incumbrance, the prior moitgage paid off out 
of the purchase money is not extinguished. 
That case was not identical with this, whore the 
puor mortgage was nob paid off out of the pur- 
chase-money, but was paid off aftei wards by the 
purchasei. The above luling, ho we vei, is not to 
be extended to India, wheie the question to ask 
is, in the interests of justice, equity and good 
conscience there applicable, what was the in- 
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intention of the paity paying* off the charg*e. 
Gokaldas GopaiiDAS * 1 ’. Furannmaul Prkm:- 
SUKHDAS. 

[I E. R. 10 Dale 1035 
[L. R. 11 I. A. 136 

30. — Suit hi/ nioi^tf/agce pin'cha^ing giai't of pto^ 
petty —Sala hy /first ' morty ay ee in execution of 
decree upon second ^nortgaye held hy lam ^Interest 
aeyui red hy 'pur chaser at such sale -Sale of por- 
tions of mortgaged property^3Ioriya(jee not com- 
polled to piroeeed first against unsold portions — 
Enforcement of ^mortgage against pureJiaser not 
hanny obtained possession'] At a sale in execu- 
tion of a deciee for enfoi cement of a hypotheca- 
tion-bond, the decree-holder, by permission of 
tlie executing Couit, made bids, but the property 
was pui chased by another. Afc that time the 
deciee-holder held a piior legisteied mcumbiance 
which he did not personally announce In a suit 
bt ought by him subsequently to enforce this 
mcumbiance . Held that it could not be said that 
under the ciicumstaiices the plaintiff must be 
taken to have sold, in execution of his decree, 
the inteiest which he held under the bond now 
in suit , that he could not be compelled to pro- 
ceed fiist against those poitions of the mortgaged 
property which had not been sold ; and that the 
bond was enforceable against a purchaser of 
part of the mortgaged property who had never 
obtained possesaioh. Banwari Das v. BIuham- 
MAD BIashiat 

[I h, H 9 All. 690 

21. — Bale 7)1 execution of mortgage-decree — Bale 
cert iji cate— Confirmation of sale — Bale for ao'rears 
of Gorernment reienue—Ciril Procedure Code 
(Act XIV of 1882), .9 n^—Act XI of 1859, 
,ss\ 1.1, 14, 54 — Ti ansfer of Property Act {Act IV of 
1882), s. 73 ] P having obtained a decree on a 
moitgage of a 5.^-anna shaie of an estate paying 
levenue to Goveinment. caused the share to be 
l)ut up for sale in execution ojf that decree on 
the 17th August 1888 and piiichased it heiself. 
The sale was not confirmed till the 18th Septem- 
ber 1883. In the meantime a 14-anna sbaie of 
the estate, including the 5 ^ -anna share, which 
was separately liable foi its own shaie of Gov- 
ernment levonue, was on the»-26tb September 
1883, sold for an ears of the June hist of Govern- 
ment revenue un<ier s. 13 Act XI of 1859, and 
puichased hy one G, who sold it again to P, 
who obtained possession on the GUi August 1884. 
In a suit by P against P and the judgment- 
dobtor to obtain possession of the 5.yaima shaie 
so pui chased by her* that the mortgage- 

debt was not extinguished nor the mortgage 
merged in the decree on the 17fch August 1883, 
bub having regard to the provisions of s. 316 of 
the Oode of Civil Procedure, the mortgagee’s 
rights were kept alive and remained m existence 
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until the property vested in her by viitue of 
the granting of the sale-cei tificate, and that 
between the date of the sale, 17th August 18883 
and the date of its confirmation, 18th December 
1888, the moitgage lien was fully pieserved , that 
purchase being governed by s. 51 of Act XI 
of 1859, he acquired the shaie subject toall en- 
cumbrances. including the mortgage lien of P ; 
that s. 78 of the Transfer of Pioperty Act does 
not in such a case deprive a mortgagee of his 
hen over the property and confine him to pioceed- 
mg against the surplus sale-proceeds ; that as 
the judgment-debtoi had the right, at any time 
between the 17th August 1888 and the 18th 
December 1883, to redeem the piopeity upon 
payment of piincipal, inteiest, and costs to i>, 
P having acquired the lights of the judgment- 
debboi by virtue of his purchase on the 26bh 
September 188-?, was equally entitled to redeem 
between that date and the 18th December 1883, 
but not having availed himself of that light 
the piopeiby became absolutely vested in P, on 
the ISth December 1883, and that consequently 
P was entitled to the lelief claimed. Prem 
Chand Pal v. Purnima Dasi. 

[I. L. R. 15 Calc. 546 

22 — Sale of equity of redemption— Suit hy 
mm'tgagee for sale of mortgaged proj^erty — Pur- 
chaser 7iot a partly to suit — Sale of mortgaged 
propei'ty %n execution of decree obtained hi/ mo 7 't- 
gagee — What qgassed — Right of purchaser of equity 
of redemption — Redemption] On the 21st De- 
cembei 1871, three of the defendants in this suit 
mortgaged four gloves to 7/. In 1872 the plain- 
tiffs obtained a money-decree against one P, and 
m August 1872, in execution of that decree, sold 
the said gloves, and at the sale purchased them 
and also two mills which weie not in dispute in 
this suit. The deciee against P had been found 
to have the same effect as if it were had and 
obtained against all the moibgagors. Of this 
sale li had notice ; in fact he opposed it. Subse- 
quently H. the mortgagee, sued the mortgagors 
on their mortgage, and obtained a decree on it, 
and under the decree bi ought the said gioves to 
sale in 1877, and purchased them himself. In 
May 1880, II sold the groves to two of the defen- 
dants. The plaintiffs who were nob parties to 
the suit which resulted in the deciee under which 
the groves were sold in 1877, instituted this suit 
for jiossession of the groves : Held that, notwith- 
standing the sale of 1872, what was sold under 
the deciee of 1877 was the right, title, and inte- 
rest of the mortgagors, as they existed at the 
date of the moitgage of 21 st December 1871, 
with which would go the rights and interest of 
the mortgagee ; and although at a sale under a 
decree for sale by a mortgagee the light, title, 
and interest of the moitgagor which is sold is 
his right, title, and interest at the date of the 
mortgage, and any light, title, and interest he 
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may have acquired between the date of mortgagfe 
and of the sale, stiU any puisne incumbiancer or 
puichasei from the moitgagor prioi to the date of 
the moitgagee’s decree, and who was not a party 
to the suit in which the moitgagee obtained his 
decree, would have the right to redeem the pro- 
perty which the moitgagor would have had but 
for the decree This view is consistent with the 
piinciples of equity and lecogmsed by the Trans- 
fer of Property Act. Muhtimmad Smu^ud-dirh 
V Man Singh. I. L R 0 All. 125, followed 
Gajadhau v. Mul Chand 

[I L. R. 10 All. 520 


23 . — Mortgaged land snhwqnently sold hj mort* 
gagee m eceecvtion of a money ‘dec ree — Purchaser 
at such sale Without notice of nundgage — Mortgagee 
estopped from S7ihsequently enforcing his mortgage 
as against purchaser — Franhdent eonceadment of 
lien — Registration not equivalent to notice in case 
of fraud— Civil Procedure Code {Till of 1859), 
,s*. 218] Wheie a 3 udgment-creditor in execu- 
tion of a mouey-decree sells piopeity as belonging 
to his 3 U(lgment-debtor. he is atteiwaids estopped 
from enfoicing, as against the put chaser, a pie- 
viouR moitgage of the piopeity which has been 
created in his own favour, but of which he has 
given no notice at the time of the sale, and m 
ignorance of which the puichasei has bid for the 
pioperty and paid the full piice This pimciple 
applies even though the moitgage-deed has been 
registeied. In 1867,^ and G moitgaged ceitain 
lands to i2 by a registered deed of that date In 
1870, G R obtained a money-decree against R and 
G, and in execution put up the mortgaged land 
foi sale. The plaintiff purchased it without notice 
of the mortgage ; and m February 1872, obtained 
poNsession thiough the Couit. In the meantime 
G R biought another suit upon his moitgage 
against his mortgagois He obtained a decree, 
and in Apiil 1872 ejected the plaintiff and ob- 
tained possession. In 1881 the plaintiff filed the 
present suit against i2, G and G R to lecovei* 
the lands • Held that the plaintiff was entitled 
to recover. G R (the moitgagee), when bring- 
ing the land to sale in execution of hn decree was 
bound bys. 2 IB of the Civil Proceduie Code (VIII 
of 1859) to disclose the limited mteiest of his judg- 
ment-debtors in it By concealing his hen he had 
induced the plaintiff to pay full value for the pro- 
peity, and he could not, therefore, retain his hen. 
By his omission he was estopped from disputing 
the plaintiff’s title. The rule that registration 
of a mortgage amounts to notice to all subsequent 
purchasers of the same propeity, does not apply 
to a case where theiehas been a fraudulent con- 
cealment by a judgment-creditor of the extent of 
his judgment-debtor’s interest in the property 
brought by the judgment-creditor to sale, Agar- 
CHANB Gtjmakchand u, Rakhma Hanmant. 

il L. R. 12 Bom. 678 
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24 — Snhsequent sale hy moifgagor of a jiart of 
the property mortgaged— Suit on the mortgage-^ 
Sttifactionof the decree in such suit partly hy a 
second m ^rtgage—Sult on sieeond mortgage iind'de^ 
cree for sale — Title of the pur cJias'cr at sale in e.re~ 
cntion of such decree as agani'it the private prior 
qmrdiaser of the part—Mnyer.'] On the 4th 
October 186 1, N moitgaged, 'without possession, 
a house to A”. On the 25th June 1868, N sold 
the eastern half of that house to the defendant 
who forthwith entered into possession, K sued 
iV upon the moitgagej^ and obtained a decree 
on the 28th November 1868. N made ceitain 
payments to K under the decree until 1875. On 
the 27th July 1875, H passed to AT an instalment 
bond for the balance due on the deciee. together 
with Rs 25 on account of savai piofits, and as 
seem it y executed a new mortgage of the house. 
Satisfaction of the decree was enteied up and 
certified, and the new moitgage-bond registered. 
In 1882 AT sued iV upon this mortgage-bond, and 
obtained a decree directing the debt to be reali 25 ed 
by the sale of the moitgaged house, and on the 20th 
July 188.1, the plaintiff purchased the house at 
the execution-sale. In 1885 the plaintiff sued to 
recovei the eastern half of the house which was m 
the possession of the defendant The lower Com ts 
re-jected the plaintiff’s claim. On appeal by the 
plaintiff to the High Comb, held, confiiming the 
deciee of the lower Comtsthab the plaintiff, by 
his purchase in July 188B, did nob acquire a 
title paramount to that of the defendant. All 
rights und nr the mortgagee of 1861 had merged 
in the decree obtained m November 868, but 
satisfaction of that decree had been entered up 
and certified when the second mortgage of 1882 
was passed. The mere circumstance that the 
debt secured by the second moitgage was the 
balance of the old debt was nob sufficient to 
justify the inference that it was intended to keen 
the deciee alive. Theie weie theiefore no lights 
under the old mortgage which the plaintiff could 
asseit as against the defendants in possession. 
Ramkrishna Sadashiv V Chothmal. 

* ri B. R. 13 Bom, 348 

2^.— Cif/ht of qiurehascvs of mortgaged pvope^dy 
— Equities of mortgagor,'] In a suit for po.ssessio'u 
by the ceibificated' purchaser of one-bhiid of 
ceitain mouzah?) which had been sold in exe- 
cution of a decree obtained by the mortgagee 
against the defendant as moitgagor, it appealed 
that the defendant had in a previous execution 
sale, at the xnsbanoe of a second moitgagee of 
the same property, bought the same subject to 
his own first mortgage The High Court held 
that the plaintiff should be bieatod not as a pur- 
chaser bub as a mortgagee on respect of hxs pur- 
chase-money They then directed that only so 
much of the original mortgage-debt as should 
be apportioned against the share bought by the 
plaintiff should be realized in his favour : EeUl 
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that this ruling’ and direction were founded on a 
misapprehension,- that the puichasei had a ngdit 
to possession of the propeity which he had 
bought; and that the defendant had no equity to 
prevent it. Lutf Ali Khan -r Futteh Baha- 
DOOE. 

[L R 16 I A. 129 
n li. R, 17 Calc. 23 

(6) marshalling. 

26. — Apportwjinient of moHgage-deht.'] By a 
moitgage-deed, dated the 24th Januaiy 1878, 8 
and F, two of thiee brotheis constituting an un- 
divided family, jointly mortgaged to the plaintiff 
B a part of the family property On the 28th 
July 1878, 8 alone further mortgaged to the 
plaintiff for a fresh advance a portion of the 
property already mortgaged. Subsequently the 
three brothers effected a partition among them- 
selves of all the undivided propeity, and the pro- 
peity jointly inoitgaged by 8 and V fell, along 
with other propeity, to the share of T'^andthe 
thiid brother N. In 1881 the plaintiff B sued 8 
on the second of the above mortgages, viz , that 
of the 28th July 1878. He obtained a decree, 
and at a sale held in execution of uhat decree 
himself pui chased the propeity comprised in that 
mortgage. In the meantime, on the 27th Janu- 
ary 1882, and on the 6tih December 1883, V and JSf 
respectively mortgaged, with possession to the 
defendant M, portions of the land compiised 
in the fiist mortgage of the 24th January 1878. 
In 1883 the plaintiff filed the present suit upon 
his first moitgage of 24th January 1878, claim- 
ing to recover Rs. 816-14-0 fiom /S and F per- 
sonally He also prayed that the defendant 
M who had had been in possession of thepiopeity 
in dispute, should be prevented fiom obstruct- 
ing him in selling the piopeity. S and F did 
not appear The third defendant M alone 
appealed and contended {inter aha) that tbe 
plaintiff, having puichased pi^it of the lands 
comprised in the moitgage now sued upon in 
execution of the decree obtained by him upon 
his second mortgage, could not now seek to bur- 
den the remaining lands included in the mort- 
gage with the whole of the mortgage-debt, but 
that a propoitionate part of that debt must be 
satisfied . Held that the plaintiff could not re- 
cover the first mortgage-debt fiora the remain- 
ing lands without deducting a propoitionate 
part of that debt. A moitgagee will not be 
allowed without special leason deliberately to 
execute his decree exclusively against one of the 
owners of the equity of redemption for the 
whole debt Bam Bhun Dhuv v, Moliesh Oliun- 
der Chowdhry, I. L. R. 9 Calc 406, appioved. 
MoEo Raghunath V , Balaji Trimbak. 

[I L R 13 Bom. 45 
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27 — Transfer of Proiyertij Aet, s. 81 — MarsJiah 
ling — Creditors of co-parcenary and separate cre- 
ditors,'] Suit by the adopted son of the obligee 
(deceased) of a hypothecation- bond to recover 
piincipiil and inteiesb due on the bond against 
the land compiised in the hypothecation. De- 
fendant No. 1 , the obligor of the bond, had exe- 
cuted It as managei of a joint Hindu family 
of which defendant No. 2 was a member, and for 
the riglitful purposes of the family. The family 
subsequently became divided, and the hypo- 
thecated piopeity was divided between defend- 
ants Nos 1 and 2 Defendant No. 1 afterwaida 
hypothecated pait of his share for a piivate debt 
to defendant No. 3, who having sued on his 
hypothecation and brought the land to sale in 
execution became the pure laser. The District 
Munsif passed a decree foi the plaintiff, against 
which defendants Nos. 2 and 3 preferred separate 
appeals. The District Judge on appeal passed 
a deciee diiecting that the plaintiff should first 
proceed against all the property which was not 
subject to the hypothecation to defendant No. 3 
including the share of defendant No. 2. Defend- 
ant No. 2 piefeired a second appeal : Held, that 
as the plaintiff and defendant No. 3 weie not 
creditors of the same person having demands 
against the property of that peison, no case for 
maish ailing arose and consequently that tbe 
direction of the Di«tiict Judge was wrong. Go- 
PALA V SAMINATHAYYAN. 

[I. L. R 12 Mad. 255 

- Transfer of property Act {IV of 1882), 
5.78 — Priority of mortgages — Gross negligenoe-^ 
Begistrationf] A mortgagee at the request of 
the mortgagors returned to them their certificate 
of title to the mortgaged premises to enable them 
to laise money to pay off his mortgage This 
moitgage was duly registered. The moibgagors, 
who remained in possession of the mortgage pre- 
mises throughont, having shown the certificate 
to a third person whom they informed of the 
existence of the first mortgage and borrowed 
Rs 400 fiom him, subsequently informed him 
that the fiist moitgage was paid off. deliveied 
the ceibificate to him and executed to him a mort- 
gage of the same premises to secure the sum of 
Rs. 400, and a further sum of Rs 800 : Held 
that though the second mortgagee had been, 
wanting in caution, yet since he had been thrown 
offhisguaidby the conduct of the fiist mort- 
gagee, m returning to the mortgagors their cer- 
tificate of title, the second mortgagee was enti- 
tled to priority in respect of his security over the 
first mortgagee. Damodaba v. Somasundara. 

fl. R. 12 Mad. 429 

29,— Transfer of Property Act (IV oflS82), 5.78 
— Prvority of mortgages — Gross negligence— Regis- 
tration.] On the *20bh of February 1888, defend- 
ant No. I executed a mortgage lu favor of the 
plamtiff-compauy. Defendants Nos. 2 and 3, 
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bound ibemselvcs as sureties for the due payment 
of tlie moitgage amount, on default by the mort- 
gagor. Tins inoitgage had not been registered 
at the date of the execution of the mortgaires 
next referred to. On the 27th of April 1888, 
the secictaiy of the plaintiff -company handeti 
over to defendant No. 1 moat of the title-deeds 
which had been delivered to the plaintiff-com- 
pany on the execution of the moitgage, and de- 
fendants Nos. 1 and 3 undertook that they would 
raise a loan thereon and discharge the debt due to 
the plaintiff-company, or return the title-deeds if 
they failed in raising the loan. On the 20th Apiil 
1888, defendant No. 1 deposited the title-deeds 
with defendant No. 4 and executed a moitgage to 
her for Es 4,000; and on 7th May 1888, he 
executed an instrument creating a further charge 
in her favor for Es 1,000 These two sums were 
applied by defendant No 1 to his own use, and 
not in discharge of the prior moitgage The 
mortgages to defendant No 4 described the mort- 
gaged premises as being then fiee from incum- 
brances • Beld^ that the plaintiff-company had 
been guilty of gross negligence in letting the 
title-deeds out of their possession and that the 
mortgages of defendant No. 4 had accordingly 
priority over the moitgage to the plaiutiff-com- 
pany Madras Hindu Union Bank i\ Yenka- 

TRANGIAH. 

[I. L. R. 12 Mad. 424 

» (7) REDEMPTION. 

(a) EiOH-r OF Redemption. 

SO. — Mortgage icith provim that %)i case of non^ 
redemption VI a prcserihed time zt should hecome 
a sale — Bazmama ly mortgagor declaring sale to 
mortgagee — Transfer of possession, to mortgagee 
^Extinotion, of eguity of redemjdion -i^nhe- 
guent sale hy mortgagor of equity oj redemption, ] 
In 1818 B and B mortgaged a piece of laud to 
It was to be redeemed m eight yeais, or else to 
become the absolute piopeity of the moitgagee. 
It was not redeemed and in 185'), B in whose 
name the land was euteied m the Government 
records, executed a razinama in favoui of T”, and 
F passed a Uabulayat accepting the land. B 
and B then became tenants, and weie, as 

such, successfully sued by him for lent in 18G:J 
In 1872 F sold the land to M. who again sold 
it to the defendant. The plaintiff, as purchaser 
from the original moitgagors ( it and B) of their 
alleged equity of redemption, filed the pieseub 
suit to redeem the property : I/eld, that as the 
razinama given by F contained no reservation, 
and as it was accompanied by a transfer of posses- 
sion, it had the ejffect of a conveyance of all the 
mortgagor’s rights to the mortgagee. It operated 
to extinguish the equity of redemption, notwith- 
standing any misconception or ignorance on V^s 
part of his rights as mortgagor. Under the 
Indian Contract Act (IX of 1872, s. 21), error 
of law does not vitiate a contract; much less will 


(7) REDEMPTION— 

(a) Right of Redemption— 

it annul a conveyance after the lapse of many 
yeais, unless theic has been some iiaud or inis- 
repiesentatiou and an absence of negligence 
Vishnu Sak haram Phatak r. Kashinath 
Bapu Shankar. 

[I. L. B. 11 Bom. 174 

31 . — Mortgage hy conditional mle — Bengal 
Beg Illation XVIl of 180G, ,s‘9. 7. 8 ] In the part of 
India where Bengal Regulation XYII or 1806 
IS in foice, the right to ledeem a moitgageby 
conditional-sale depen^ls entiiely upon it, what- 
ever may be the tiuo constiuction of the terms 
of the condition in legard to payment of inteiest. 
Within a year after notification of a petition for 
foreclosure a mortgagor deposited the pimcipal 
debt, and interest foi the last year of the moib- 
gage term, which had expiied Interest for 
prior yeais of the teim had nob been paid ; bub 
this, accoiding to the moibgagoi’s contention, 
was, by the tei ms of the condition treated as a 
separate debt • Held, that as the mortgagor had 
nob deposited the interest due on the sum lent, 
required, accoidmg to s. 7 of the Regulation, 
where, as here the mortgagee had nob obtained 
possession, and as the year of grace had expired, 
the conditional- sale bad become conclusive under 
s. 8, involving the dismissal of the moibgagor’s 
suit for ledemption, Man&ur Ali Khan v, 
SuRJU Prasad. 

ri. L. R. 9 All 20 
[L. R. 13 I. A. 113 

32 — Foreclosure decree — Order ah solute — 
Bedempt ion of mortgage oefore order absolute — 
TranferofPrope7‘tyAct(ir of 1882), s, 87] 
In a foieclosui'e action, the moitgagor can ledeeui 
at any time until the oidet absolute is made 
under s 87 of the Tiansfei of Property Act, 
1882. PoRESH Nath Mcjumdar v Ra'mjodu 
Mojdmdar. 

fl. L. R, 16 Gale. 246 

83 — Unregistered agreement hy mortgagor to 
sell to mortgagee^Suhsequent assignment of equitg 
of redemption to third person for value, hut ivitk 
notice of agreement ] In a suit tor ledempbion 
filed by an assignee for value of the equity of 
redemption against a moitgagee in possession, 
it was found th^b the moitgagor had agiced with 
the defendant to sell the raoibgaged piemiscsto 
him, that part of the purchase-money had been 
acknowledged as paid, and that the balance had 
been tendered m pursuance of the agi cement. 
It was fill bhor found that the plaintiff had taken 
his assignment with notice of the above agree- 
ment and tender • Held, that the plaintiff having 
purchased the equity of redemption wibh notice 
as above was not entitled to redeem Per ear. 
The plaintiff having knowledge of the agreement 
was pub upon enquiry to asceitam whether the 
tender had been made and whether there was any 
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obicctiou to his purchase on that giound. AdaK- 
KALAM ‘V. Tub ETHAN. 

[I. L. R. 12 Mad. 505 

34. — Snfi for rcd(0}pfW7i — Co^idHional decror — 
Fathirr oi oio)'t(fa^or to paij in aroorthnico with 
deeree’—Suhs ’qnnit Jor rodenqitum^Aot JV 
of 1882 {Tniiinfor of Projyerty A of). ,v, 9.1 ] In a 
suit for ledemption of a usufructuary mortgage, 
a deciec for ledemption was pas.scd conditional 
upon tiie plaintiff paying the defendants, within 
a time specified, a sum which was found still due 
to the latter, and the decree provided that if 
such sum were not paid wnthin the time specified, 
the suit should stand dismissed. The plaintiff 
failed to pay, and the suit accoidingly stood 
dismissed. Subsequently he again sued for le- 
demption, alleging that the moitgage-debb had 
now been satisfied from the usufruct : Ileld^ 
having regard to tlie distinction between simple 
and usufructuaiy mortgages, that the decree in 
the foimer suit only decided that, in order 
to redeem and get possession of the propeity, 
the mortgagor must pay the sum then found to 
be due by him to the moitgagee. and did not 
opeiate as resjudiontu so as to bar a second suit 
for redemption, when, after fuither enjoyment 
of the profits by the mortgagee, the mortgagor 
could say that the debt had now become satisfied 
from the usufruct. Having regaid to s 93 of 
the Tiansfer of Pioperty Act (I? of 1882), in a 
suit bi ought by a usufructuaiy mortgagor for 
possession on the ground that the mortgage-debt 
has been satisfied from the usufruct, and in 
which the plaintiff is ordered to pay something 
because the debt has not been satisfied as alleged ; 
the decree passed against such a mortgagoi for 
non-payment has not the effect of foreclosing 
him for all time fiom redeeming the pi opeity 
The decision in Golam Ilossem v Alla Jlukhoe 
Beeheo, 2 N. W. 62, tieated as not binding since 
the passing of the Transfer of Pi opeity Act 
Chaita V. Purim SoolAi, 2 Agra 2.56, and Anrndh 
Singh V. Slieo Prafiad, I L. R. 4 All. 481, referred 
to. Muhammad Samiuddin ICh^^n v. Manu Lal, 

[I, Ii. R. 11 All SS6 

{b) Redemption of Portion of Propertt. 

35. — Ilmdw Lmo — Wtdow',<f estate — htortgage by 
tiDO co-nddows—Sale of equity of redemption m 
escecntion of decree ayauiHt one imdow — Swit to re- 
deem by other widow — Pecree for redemption of 
moiety on piayment of moiety of mortgage amount ] 
A mo'itgage of ancestial estate having been made 
by A and J9, two Hindu co-widows, the equity of 
redemption of the said estate was sold in execu- 
tion of a decree for money against B only and 
purchased by the mortgagee • fields that JL was 
entitled to redeem only a moiety of the estate 
duimg the lifetime of B. Ariyaputri t, Ala- 
MELU. 

[I. L. R 11 Mad. 304 
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(7) REDEMPTION— 

(b) Redemption op Portion op PROPERTr— 
concluded. 

36. ^ PI rmion of mortgage si curdy— xieqvi si f ion 
by moitgagcc of ownciAup of mortyogml pro- 

perfy } The inle of law against bieaking up 
the integrity of a moitgagc-secuiity is a rule 
aiming at the piotection of the moitgagee. and is 
not applicable to cases where the moitgagee him- 
pteif has acqniied the owneiship of a poitiou of 
the moitgaged pioperty. Kudhai v. Sheo 
Dayal. 

[I. L. R. 10 All, 570 

(e) Redemption other-wise than on expiry 
OF Term. 

37. — ^Redemption before expiry of term — Mortga- 
gor entitled to redeem hif ore \‘xpirntion of firm 
unless mortgagee can show that the tcun binds 
mortgagor — Usufructuary mortgage ] No .such 
geneial rule of law exists m India as would pre- 
clude a moitgagor fiom redeeming a moitgage 
before the expiiy of the berm for which the mort- 
gage was intended to be made, unless the moit- 
gagee succeeds in showing that by leason of the 
terms of the moitgage itself, the mortgagor is 
precluded from paying off the debt due hy him 
to the mortgagee. Where parties agree that pos- 
session of any property shall be transferred to a 
mortgagee by way of secuiity and repayment of 
the loan for a ceitam term, it may be inferred 
that they intended that redemption should be 
postponed until the end of the term, though 
the cieation of a term is by no means conclusive 
on the point. The term fixed foi payment of a 
debt should be presumed to be a piotection only 
for the debtor till a contraiy intention is shown. 
Bhaowat Das r. Parshad Sing. 

[I. R. R. 10 All. 602 

{d) Mode of Redemption and Liability to 
Foekclosurb. 

38. — Mortgageby conditional sale — Bengal Regu- 
lation XVI (/1 806, ss 7 S.— Redemption ] In the 
pait of India where Bengal Regulation XVII of 
1806 is in force, the right to redeem a mortgage by 
conditional-sale depends entiiely upon it, whatever 
may be the true constiuction of the terms of the 
condition in legard to payment of interest. 
Within a year after notification of a petition for 
foiedosiiro a moitgagor deposited the principal 
debt, and mteiest for the last year of the mort- 
gage term, which had expiied. Inteiest for 
piior yeais of the term had not been paid ; but 
this, accoiding to the mortgagor’s contention, was, 
bytheteuns of the condition, tieated as a sep- 
al ate debt • Held that as the moitgagor had not 
deposited the interest due on the sum lent, requir- 
ed, according to s. 7 of the Regulation, wheie, 
asheie, the moitgagee had not obtained posses- 
sion, and as the year of giace lad expired, the 
conditional -sale had become conclusive under s. 8, 
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involving the dismissal of the mortgagor’s suit 
for redemption. Mansur Ali Khan Sabju 
Prasad. 

fl.L. R 9 All. 20 
[L. R. 13 I. A. 113 

Qg.^Usv/mctvary mortgage — Covenant by the 
mortgagor to pay the mortgagee arrears of mit 
due 'at the time of redemption — Payment by mort- 
gagee of arrears of revenue — Bight of mortgagee 
to reimbursement before redemption ] On the 
27th August 1883, M and B jointly executed two 
usufructuaiy moitgages foi the sums of Bs 3,000 
and 5,000 respectively in favour of the defend- 
ants. On the 24th March 1886, the mortgagors 
executed another usufructuary mortgagein favour 
of the plaintiffs for Rs. 15,000, entitling them to 
possession of the property mortgaged. The second 
mortgagee instituted a suit to redeem the prior 
mortgages by depositing in Court the principal 
sum of Rs. 8 000. The defendants uiged that a 
sum of Rs 4 000 was due to them besides the 
principal amount, without payment of which the 
propel ty in suit could not be redeemed. The 
Court found that a sum of Rs 498-15-9 only, com- 
posed of ceitain arrears of lent, and an item of 
arrears of Government levenue paid by the de- 
fendants, was due to them, and decreed ledemp- 
tion of the propeity on condition of payment of 
theaforesaidsum Both the pai ties appealed Held 
that the items of arieais of lent weie lecoverable 
under the covenant contained in that behalf in 
the mortgage-deeds ; as to the item for an ears 
of Government levenue, it was clear that unless 
this revenue was duly paid the whole estate 
might have been sold to realize it, thereby put- 
ting an end to all the rights of the mortgagois i 
and moibgagees ; and therefore upon the general I 
principles of law npon which the doctrine of sal- 
vage and subrogation proceeds, persons m the 
position of mortgagees in possession aie entitled 
to claim that sum before the propeity which they 
saved from sale for arrears of revenue could be re- 
deemed. S 72 of the Transfer ot Piopeity Acfc 
only repioduces the rules of law which Couits of 
justice in India have uniformly adopted Gird- 
har Lal V . Bhola Nath. 

(I L a 10 All 611 

40. — Redemption claimed under terms of mort- 
gage — Insufficient tender of mortgage'money —Trans- 
fer of Property Act {IV o/1882. ss 60, 83, and 84 ] 
According to the judgment of the Appellate Court 
below, a mortgagor, having liberty by the teims 
of Ms mortgage to redeem at the end of its second 
year, on payment of the whole of the principal 
and interest, was not entitled bo a decree for re 
demption, in a suit brought after the close of the 
second year, on showing oidy that in the first half 
of the second year the principal money had been de- 
posited in Court, and that f oi the Interest, forboth 
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years, decrees had been obtained by themoitgagee 
against him, befoie his suit was instituted The 
above not showing payment oi tender of the 
inteiest, of which payment was secured by the 
mortgage an appeal was dismissed HewaNchal 
S iNOH V , Jawahir Singh. 

II. L iv . 16 Calc. 307 

41 —Decree for redemption loithout proviso for 
foreelomiie or payment within a fixed time— Effect of 
not exeeuting decree for redemption — LimitaiionA 
A deciee for ledemption which does not pi o vide 
for payment of the moitgage-debt witbin a fixed 
time or for foreclohuie in case of default operates 
of itself as a foieclosure deciee, if nob executed 
within thieeyeaie. On 12th November 1883, A ob- 
tained a deciee for redemption on paymtnb of a 
ceitain sum of money to B (the moitgagee) The 
deciee contained no diiectiou as to foieclosure, or 
as bo the time within which the payment was to be 
made. On 26th November 1884. B, the moitgagee, 
sued to lecover the moibgage-debb by sale of the 
propeity moitgaged. On 8bh April 1885, A paid 
into Court the sum directed to be paid by the 
ledemption decree. B refused to accept the 
payment, and insisted upon his right of sale • 
Held, that no time having been fixed by the 
decree for ledemptxon, A had three yeais witbm 
winch to execute the decree ; and as he had 
paid the money within the thiee years, was 
entitled to lecovei the pioperty Held, also, that 
the deciee foi redemption would, if not executed 
within thiee yeais, opeiate as a foi eclosuie de- 
ciee, and therefoie effectually determined the 
rights under the moitgage both of the moit- 
gagee and the mortgagoi. Maloji v, Sagajl 

[1. L. R. 13 Bom. 667 

(8) FORECLOSURE. 

{a) Right of Foreclosure. 

4:2.— Second mortgage of the same property to 
the same person — Foreclosure decree on the first 
mortgage- SeconU suit on second mortgage— Prac- 
tice— Foreclosure, re- opening of,} On the 8th 
August 1861 the defendant S moitgaged cer- 
tain propeity to the plaintiff R, and on the 
8th Apnl 1873, he fuithei moitgaged the same 
to secuie a fmfchei advance from the plaintiff 
In 1877 the plaintiff bioughb a foreclosuie 
suit on the first moitgage, and obtained the usual 
foieclosure deciee ; and the defendant having 
made default in payment, his light in the property 
was foieclosed. The plaintiff sued, in 1882, on 
his second mortgage, which fell due in 1S7K. 

I he lower Couits allowed his claim. On appeal 
by the defendant to the High Court : Held, re- 
versing the decree of the Comb below, that the 
jdaintiff could not foieclose in 1877 so as to vest 
the propeity absolutoly in himself. without treating 
the entile moitgage debt as satisfied. Thedefend- 
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ant might have pleaded, in 1877, that the plain- 
tiff could not foreclose, unless he abandoned his 
claim to be repaid the tecoud advance when due. 
His omission to do so could not deprive him of 
his right to insist that the foreclosure decree 
passed m 1878, either precluded the plaintiff from 
suing on the second debt, or that the foreclosure 
should be re-opened. Bapg Ravji ‘G, Ramji 
SVARUPJI. 

[I. L. H, 11 Bom. 112 

(J) Demand and Notice op Foreclosure. 

43 . — XVII of 1806, §, %-^p7*omsw7h as to 
the year of grace — Extension of t%me hy mmtual 
agreement — Tramfer of Property Act, s, 2, 
cL (c).] The year of grace allowed by s. 8, Reg*. 
XVII of 1806, is a matter of procedure, which 
it was open to the parties to extend by mutual 
agreement without prejudice to the proceedings 
already had under the section, and upon the 
expiration of such extended period the mort- 
gagee acquired an immediate right to have a 
decree declaring the propeity to be his absolutely. 
The right so acquired by the mortgagee while the 
Regulation was m foioe is a right which falls 
within the meaning of cl. (tf), s. 2 of the Tiansfer 
of Property Act. Proceedings under s. 8 had 
come to a close by the expiiation of the stipulated 
peiiod of extension while the Regulation was still 
in force, and the mortgagee brought his suit for 
possession in pursuance thereof after the passing 
of the Transfer of Property Act . Held, that the 
mortgagee was entitled to a decree such as he 
would have had if the Regulation had been still 
in force. Baij Nath Pershad Narain Singh 
17. Moheswari Persad Narain Singh. 

(I. L. R. 14 Calc. 451 

44. — Conditional Sale --Peg. XVII 0/I8O6, 
s, 8 — Transfer of Property Act {IV of 1882), 
s. 2, cl. {e), and ss. 86, S7 —Procednre.2 A suit 
was brought on the 24th January 1885 by a 
mortgagee upon a mortgage by conditional sale 
asking for a declaration that the mortgagor’s 
right to redeem had been extingukhed and that 
he was entitled to possession of the mortgaged 
pioperties. The mortgage was dated the 6th 
April 1881, and the mortgage-money was repay- 
able on the 13th May 1881. On the 9th July 
1881, the mortgagee caused a nocice to be served 
on the mortgagor in compliance with the provi- 
sions of ss. 7 and 8 of Reg. XVII of 1806. The 
year of grace expired on the 10th July 1882. 
It was contended by the mortgagor that as the 
Transfer of Piopeity Act camo into force on the 
1st July 188i, the proceedings taken by the 
mortgagee should be regulated by the procedure 
laid down m as. 85 and 87 of that Act, and not 
by the piocoduro pi escribed by Reg. XVII of 
1806 • Held, that the procedure laid down by the 
Transfer of Property Act could not be applied to 
the case. Although the yeai of grace had not 
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expired when that Act came into foice, and the 
full and complete light of the mortgagee had 
not accrued, he had acquired the right to bring 
a suit under the provisions of Reg. XVII of 
1806, at the expiration of the year of grace, 
and the mortgagor was under a liability to part 
with his property upon a suit being brought at 
the expiration of that year, and such right and 
liability came within the meaning of these terms 
as used in cl. (c). s. 2 of the Transfer of Property 
Act Mohabir Pershad Narain Singh v. Gun- 
GADHUR Pershad Narain Singh. 

[I. L. li 14 0alo.599 

4:5.^ Suit for foreclosure — Conditional Sale — 
Peg. XVII of 1806 s. 8 — Transfer of Property 
Act {IV of 1882), s. 2 ^General Clauses Consolid^ 
ation Act (2 of 18QS), s. 6 — Proceedings^^'] In 
a suit for foreclosure under a deed of condition- 
al sale, where the due date oi the deed expired 
and notice of foicclosuie was served while Reg. 
XVII of 1806 was in force, but before the 
expiration of the year of grace that Regulation 
had been repealed by tbe Transfer of Property 
Act . Held, following Mohahir Pershad Xarain 
Singh v Gungadhur Pershad Hai'ain Singh, I. L. R. 
14 Calc. 599, that proceedings for foreclosuie 
having been commenced under the Regulation, 
those proceedings were saved by s. 6 of the Gene- 
ral Clauses Consolidation Act I of 1868. ^The 
“ proceedings” lef erred to in that section are not 
necessaiily judicial proceedings only, but minis- 
terial proceedings, as, in the present case, the 
service of notice of foreclosure. XJmesh Chunder 
Das V. Chunchun Ojha. 

LI L. R. 15 Calc. 357 


MOVEABLE PROPERTY. 

See Registration Act 1877, s 17. 

[I. L. R. 10 All. 20 

See Theft. 

[I. L. R. 10 Mad. 255 

See cases under Small Cause Court, 
Mofussil - Jurisdiction— Move- 
ABLE Property 

[I. L. R. 11 Mad. 264 

MULTIFARIOUSMESS. 

1 . — Misgoinder of causes of action — Misjoinder 
ofjjarties] The plaintiff, a talukdar, obtained 
a decree under s. 62 of the Rent Act (Bengal 
Act VIII of 1869) to eject his tenant for arrears of 
rent and to obtain possession of his tenure. In 
attempting to execute that decree he was oppos- 
ed as regards certain plots, which he alleged 
were comprised in the tenure, by parties in pos- 
session, who instituted proceedings against him 
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MtJLTIFARIOUSNESS— 
under s. 332 of tbe Civil Procedure Code 
These piooeedings resulted in their claims being 
decide 1 in their favour, The plaintifi thereupon 
instituted cue suit against his 3udgment 
debtor and all parties who had opposed him in 
such pioceediugs to obtain a declaration that 
all the several plots claimed against him belong- 
ed to the tenure in lespect of which he had 
obtained a decree for hlias possession, and he also 
prayed for hlicts possession of the vaiious plots. 
It was found that the titles relied on by the 
defendants, and which had been set up by them 
in the pioceedinga under s. 332, weie quite dis- 
tinct one fiom another, and that there had been 
no collusion or combination amongst them to keep 
the plaintiS out of possession, but on the contiaiy 
that the defences were hona fide : Held, that the 
suit was bad for misjoinder of causes of action 
and was pioperly dismissed. Eam Narain Dut 
Annopa Prosad Joshi. 

[I. L. R. 14 Oalc. 681 

2. — Suit members of tarioad to set aside 

alienations by liarnman^ A suit wras brought 
by the junior membeis of a tarwad, which con- 
sisted of three stanoms and three tu caries, against 
the liarnaiun and others, including cei tain persons 
to whom he had alienated some tar wad property 
The plaint, as originally framed, prayed (1) for 
the removal of the Itarnavan, (2) for a declara- 
tion that defendants Nos. 2 to 8, the senior 
anandravans^'ho,^ forfeited their right of succession 
to him, (3) for the appointment of the plaintiff in 
his^lace, (4) for a declaiation that his alienations 
were invalid as against the tarioudf and (5) foi 
possession of the piopeity alienated Subsequent- 
ly, the plaint was amended by the ordei of the 
Court by atiiking out items 2 and 5 of the praj'ei, 
and finally the plaintiffs further amended the 
plaint and sued only for a declaration that the 
alienations in question were invalid ; JECeld, that 
the suit was not had for multifariousness. 
dam Shanbliaga v. Kideadi Naima-ya 7 Mad. 290, 
considered, Mahomed v, Krishnah, 

[I. L. R. 11 Mad 106 

Misjoinder of causes of action — Gloil Pro- 
cedure Code,, ss, 28, 45.] The judgment of the 
majority of the Pull Bench in Mars nigh Pass v. 
Mungal Dubey^ I. D R. 5 All 1G3, except in its 
general observations as to the provisions of the 
Civil Procedure Code relating to loindor of parties 
and causes of action, proceeded upon and had 
reference to the special circumstances of the case, 
and to the allegations made by the plaintiff in his 
plaint, and was not intended to be carried further. 
In a suit for possession of immoveable property- 
part of which had been usufructuarily mort- 
gaged by defendant No. 1 to defendant No, 2, the 
plaintiff alleged that the first defendant had no 
title to make such a mortgage, wliile both defen- 
dants maintained such title* TIdd, that inas- 
much as the title of defendant No. 2 was derived 
from defendant No. 1 , and stood or fell with the 
failure or success of the plaintiff’s claim against 
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the latter, there were not two causes of action but 
one, namely, the infringement of the plaintiff’s 
right by the defendant No. 1, and hence the suit 
was not bad for misjoinder of causes of action 
INDAR Kumar v. Gur Prasad, 

II. L. R. 11 AIL 33 

4. — Clcil Procedure Code, s, 45 — Suit for dechu 
ration that aliemt ions were not binding — Malabar 
Law — Sint by junior members of tarwad."} Suit by 
some of the junior membeis of a Malabar tar mad 
against the harnaian and the other membeis of 
the tarwady and ceitain persons to whom some of 
the tarmad property had been alienated by the 
harnacan, for a declaration that the alienations 
were not binding on the tarwad Meld, that the 
suit was not bad for multifaiiousness. Vasndeia 
Shanbhaga v, Kuleadi Marnajoai, 7 Mad. 290, 
followed. Abdul v. Ayaga. 

[I. L. R. 12 Mad. 234 

MUNSIF, JURISDICTION OF 

1. — Suit brought for amount in excess of Courfs 
Jurisdiction — Suit to declare land liable to he 
sold ill execution of decree — Call Procedure Code, 
s 373 — Wilhdraival of part of elaiin ] In a suit 
brought in a District Munaif’s Court to declaie 
certain land liable to be sold in execution of a 
decree for more than Rs. 2,600, the defendants 
pleaded that the Court had no jurisdiction. The 
Muusif allowed the plaintiff to amend the plaint 
by stating that he abandoned his claim to exe- 
cute the decree against the land for moie than 
Rs. 2,500, On appeal the District Judge hold 
that the plaint could not be amended aftei the 
fiist healing: Held, on appeal to the High 
Court that the claim was not oue which could 
be amended so as to biiug the suit within the pe- 
cuniary jurisdiction of the Munsif. Annaji Rau 
^ Rama Kuruf. 

[1. L. R. 10 Mad. 152 

2. — Civil Procedure Code, ss, 93, 99 — Pecree 
passed in a restored suit pending appeal against 
order of restoration ] A suit was filed in a Mun- 
sif’s Court, but neither party appeared for the 
hearing, and 'Jshe suit was dismissed. The Mun- 
sif subsequently on review made an order restor- 
ing the suit and eventually decreed for the plain- 
tiff. The defendant in the meanwhile appealed 
to the District Court against the order of lesto- 
ration, and after the date of the decree, the Dis- 
trict Court Inadc an order allowing the defend- 
ant’s appeal. The plaintiff appealed to the High 
Couit and the order of the District Court was 
revoised and the order of restoration upheld : 
Held, that the Munsif’s decree was not passed 
without jurisdiction. Alwar i\ Sbshammal. 

[I. D. R. 10 Mad. 290 

Q,^Plstrict Muiislfs — Smt for declaration of 
title to paid offices — Withdrawal of claim to some 
of the offices — OjHcc still ola lined imolving the right 
to the others.^ In a suit to declare title to four 


( 709 ) 


DiaBST OF CASES. ( 710 ) 


MUNSIF, JURISDICTION Ol?'-co?itumed, 

paid ofiices in a temple, the plaintiffs asked that 
the issues with legard to three of them should 
not bo tiled, but on cross-examination asserted 
light to them ; Seld^ that the plaintiffs were not 
shown to have relinquished their claim on the 
three olffces for the pui poses of the suit. On 
findings that the fourth office carried with it the 
light to the other three and that the united value 
of the four offices exceeded the jurisdiction of the 
District Munsif ; Held, that the District Munsif 
had no jniisdiction to enteitain the suit and that 
the plaint should be returned for presentation 
in the proper Court. Suhdara Subba. 

[I. L. R. 10 Mad. 371 

4;,— Suit for deleanitlon thclt pro;perty i$ liahle 
to sale m execution of decree — Valuation of suit 
In a suit to have it declared that certain pioperty 
valued at Es. 400 was liable to sale in execution 
of the plaintiff’s decree for Rs. I,o00, held that 
in this case the value of the property determined 
the jurisdiction, that it was immaterial that the 
amount of the deciee was higher than the limit 
of the Munsifs jurisdiction, and that the case was 
theiefore triable by the Munsif, Gulzari Lai v. 
Jadaun R(ii,l L R. 2 All. 799, distinguished. 
DUBGA PilAaAD V. Raohla Kuar. 

[I. L. R. 9 All. 140 : 

6 . — Bcnfjal Cioil Courts' Act (VI of 1871 

20 — Value of the subject-matter %n liisjmte — 
Clod Procedure Code ( Act XIV (»/1882), s. 283-~ 
Attaelied property^ Suit to e%tMish right to — 
Valuation of Suit ] A Munsif has jurisdiction to 
try a suit brought under s. 283 of the Civil Pro- 
cedure Code to test the question whether a pro- 
perty which has been attached in execution is 
liable to pay the claim of the ci editor, the value of 
the property being over one thousand rupees, but 
the amount of the debt being less than that sum. 
In such suits the amount which is to settle the 
jurisdiction of the Court, is the amount which 
is in dispute, and which the creditor would re- 
cover if successful, viz,, the amount due to him 
and not the value of the pioperty attached, un- 
less the two amounts happen to be identical. 
Janlu Bms v, Badri Xath I. L. R. 2 All. 698 j 
Gulzan Lai v. Jadaun Rai, I L. R 2 All. 799 ; 
Krtshnama Chariar v. Srinivasa Anjyangar, I.L R. 

4 Mad, 339 ; and Dayaehand Kemehand v. Hem- 
chand Bharamehand, I. L. R. 4 Bom. 51.5, follow- 
ed. Modhusudun Koeb Rakhal Chunder 
Roy. 

fl. L. R.15Cale. 104 

Q,^3Iadras Civil Courts' Act {111 of 1873) 5, 
12 — Suit to recover share of inheritance — Subject- 
matter of Suit ] The plaintiff sued to be declar- 
ed an heir to a deceased Mahomedan and to 
recover her share of the inheritance, the share 
claimed being less than Rs. 2,500, while the value 
of the whole estate exceeded that amount * Held, 
that the suit was within the juiisdiction of a 
District Munsif. Khansa Bibi v, Sybd Abba. 

fl. L. R. U Mach 140 


MUNSIF, JURISDICTION Ol^--Qontmnei. 

7, — Madras Civil Courts' Act, 1873 — Suit for 
partition and mesne profits — Civil Procedure Code, 
s. 544 ] jX sued S and others for partition of 
a shaie of certain land and claimed mesne profits 
from other defendants who were tenants of the 
land. iS obtained a decree by consent for her 
share and a sum of 99 rupees was decreed to her 
against the tenants for mesne profits. Against 
this decree the tenants appealed. The Subordi- 
nate Judge fiuding that the subject-matter of 
the suit, the laud of which partition was claimed, 
exceeded the juiisdietion of the Munsif, reversed 
the decree of the Munsif and directed the plaint 
to be returned for presentation in the proper 
Court. It was contended, on appeal to the High 
Court, that the Subordinate Judge could not set 
aside the decree against the tenants for mesne 
profits Held that, as the Munsif’s Court had 
no jurisdietiou to entertain the suit for partition, 
it could make no decree for mesne profits. 
Nagamma V Subba. 

[1. L. R. 11 Mad. 197 

8 — Civil Procedure Code, 228, 229, 341, 3G0 
— Application to be declared nisolvcnt made to 
Court to which decree was transferred for execu- 
tion.] Wheie a deciee had been transferred for 
execution fiom the Court of the District Munsif 
of B, to that of the District Mnnsif of B, and 
an application was made by the judgment debtor 
under s. 311 of the Code of Civil Procedure to 
be declared an insolvent and entertained by the 
lattei Court Held that the DLstnot Blunsif of 
B had no juiisdiction to entertain the applica- 
tion. VEYKATxiSAMI V. NARAYANARATNAY. ' 

[I, D. R. 11 Mad. SOI 

9. - Madras Regulation IV of 1816 — Power of 
Villaqe Mumif to administer oath to witness — 
Criminal Procedure Code, s, 195— Sa7ictton for 
prosecution of ivitness for perpmj by Village 
Munsif.] V was tried and convicted under s. 193 
of the Penal Code for giving false evidence be- 
fore the Court of a Village Munsif in a suit in 
which V was defendant. The Village Munsif 
sanctioned the prosecution of V under s. 195 of 
the Code of Criminal Procedure. On appeal, the 
Sessions Judge acquitted V on the grounds that 
a Village Munsif had no power to administer an 
oath to F (the case not being one in which either 
party was willing to allow the cause to be settled 
by the oath of the other) and because s. 195 of 
the Code of Criminal Procedure did not apply : 
Held, that both objections to the conviction were 
bad in law. Queen-Empress v. Venkayya. 

il. h. m 11 Mad. 375 

10. — Madras Woiwst Act, 1882, s. 19-^Procedure 
— Remedy by ordinary suit bai'i'cd,] Where by 
an Act ot the Legislature powers are given to any 
person for a public purpose fiom which an in- 
dividual may receive injury, if the mode of 
redicssiug the injury is pointed out by the sta- 
tute, the ordinary juiisdiction of Civil Courts is 
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ousted, and in the case of injury the party cannot 
pioceed by action. Plaintiff sued in a Munsif’s 
Court to cancel the decision of a Forest officer 
confirmed by a Distiict Judge under s. 10 of the 
Madras Forest Act, 1882, and to recover certain 
land, a claim to which had been rejected under 
the said section : Mehl, that the Munsif had no 
jurisdiction to entertain the suit. Ramachan- 
DKA V SBeRETAEY OP STATE FOB INDIA, 

[1. L. H. IS Mad. 105 

11» — Jiegultbtion XXV of 1802 {Madras)^ s. 
II. — Regulation XXIX of {fMa(Lvas\u 5, 7, 

10, 16, 18, — Smt for dismissal of a zemtmlari 
liarnam } A suit by a zemindar for the dismis- 
sal of a zemindari karnmn cannot be entertained 
by a Distiict Munsif. The Subordinate Court, 
and the District Court where there is no Subordi- 
nate Court, is the tribunal that has taken the 
place of the Couit of Adawlnt of 1802. Ven- 
KATANARASIMHA XI . SURYANAEAYANA. 

[I. L. R. 12 Mad. 188 

MUTUAL ACCOUNTS. 

See Oases under Limitation Act, 1877, 
ART. 85 

[I. L. R. 10 Mad. 199, 259 

NAWAB OF' SURAT. 

Nawal) of Surat Act XVIII of 1848, s. 1 — 
“ Sue forth f meaning of-^Sanetion obtained after 
suit filed. \ The expression “sue forth” in 
s. 1 of Act XVIII of IS'lS does not mean 
to sue for and to obtain so as to make the con- 
sent of the Governor a condition precedent to 
the institution of a suit. Accordingly, where 
the grand-daughter of the Nawab of Surat was 
sued along with her husband without previously 
obtaining the required consent, and it was con- 
tended that the suit was irregularly instituted, 
and the proceedings thereunder void* Ifeld^ 
that the suit was rightly instituted, such a con- 
sent not being a condition precedent to the filing 
of the suit. ZiAULNissA Beg AM x Motiram. 

[I. L. R. 12 Bom. 496 

NAZIR. 

See Guardian— Appointment 

[I. L. R. 12 Bom. 553 

NEG-LIG-ENOE. 

See Bill of Lading. 

[I.L.R. 13 Bom. 157 

See Mortgage— Marshalling. 

[I. L. R. 12 Mad. 424, 429 

See Onus Probandi— Bailments, 

[I L. R. 9A11. 398 


NEGLICENCE-co/ii! mue<L 

See Superintendence op High CorRu 

—Civil Procedure Code, 1882 . 

S. 622 . 

[I. L. R. 9 All. 398 

1. — Tfnfenced> hole-^Damages for personal injuries 
— Licensee — Contractor] The plaintiff claimed 
to recovei Rs. 63.600 from the defendants, as 
damages for injuries sustained by him by reason 
of his having fallen into a hole which had been 
dug upon certain land of the defendants on the 
1st September 1885. The laud in question was 
the property of the first defendants (the Port 
Trustees), and was in their possession at the date 
of the accident to fche plaintiff } but an agree- 
ment had been made, whereby it was to be leased 
by them to the second defendant, who was accord- 
ingly let into possession in January 1886. For 
some years, the first defendants had been in the 
habit of letting out the greater part of the land 
for tenting purposes in lots marked^out with pegs, 
but the tents were taken down each monsoon. 
For two or three years previously to the accident, 
people had been accustomed to cross the land 
without any hindrance or piohibition. The plain- 
tiff himself had used the path across the land, as 
a short cut, for a period of eighteen months. 
This path led across the tenting ground to a gate 
which was generally open, and which opened 
upon the high road. No expiess permission had 
ever been given to any of the persons who were 
in the habit of using this path. It was a mere 
beaten track, and, so far from being a public way, 
it was from time to time obstructed, in the tent- 
ing season, by the ropes and pegs of the tents 
The plaintiff had for some time been in occupa- 
tion of a bungalow belonging to the first defend- 
ants, which was situated iu that part of the land 
which was furthest away from the high road. 
There was a regularly constructed roadway fiom 
the bungalow to the high road, which the plain- 
tiff might have used, but, as a short out, he and 
others were in the habit of using the beaten track. 
For this he had merely a tacit permission. On 
the morning of the 1st September 1885, he left 
his bungalow and went to his business, as usual, 
by the short cut across the land. When returning 
by the same wgy at about 1 1 o’clock at night he 
fell into the hole, which had been dug in the 
afternoon of that day, and sustained the injuries 
complained of. The hole was several feet deep, 
and was dug right across the pathway. The 
plaintiff had no notice of the hole being dug, or 
of any intenteon to dig it. The night was very 
dark, and there was no noghgenoe on the pait of 
the plaintiff, nor any want of ordinary care and 
caution. There was no watchman and no fence, nor 
was there any light which might enable persons 
using the path to avoid the danger. The second 
defendant, as above stated, had agreed to take 
the said land from the first defendants on lease 
for building purposes. On the day of the acci- 
dent, some months before the execution of the 
lease the second defendant through his engineer 
and conti actor iJ applied to the first defendants 
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for permission to make “boring's’’ in the land, 
wHch peimission was g'iven. JH thereupon caused 
the hole in question to be dug. In their wiitten 
statement the fiist defendants contended that, 
in using the short cut across their land, the plain- 
tiff was a trespasser, and that he had used it 
without their knowledge or consent ; that the 
hole was dug without their knowledge, and that 
the “ borings,” for which they had given permis- 
sion, weie merely small holes of a diameter of six 
inches, or there ahouts, which could not have been 
a souice of danger The second defendant 
pleaded that at the time of the accident h-e was not 
in possession of the land, but had merely entered 
into an agreement for a leaser of it ,* that he had 
employed a competent engineer and contractor, 
M to make borings, in order to ascertain of what 
the sub-soil consisted, and that H contracted to 
do the woik and obtain leave from the first defend- 
ants to enter on the land ; that the said H subse- 
quently enteied on the land, and according to 
his own discretion and without any contiol or 
interference from him (the second defendant), 
took such steps as he thought necessary to 
ascertain the natuie of the said sub-soil ; and he 
(the second defendant), contended that, if 
theie had been negligence in the perfoimance 
ot the work, he was not liable* Held, (1) that 
there was negligence in digging the hole across 
a path used by several licensees, and in not 
placing any person or light to warn passengers 
of the danger arising from the hole and the 
excavated earth which was heaped up near it. 
Held, (2) that the first defendants were not liable 
to the plaintiff. The permission which they had 
given to H was a permission to make “ borings ” 
only ; and the hole, which wa^s actually dug by H 
was dug without their knowledge or permission 
H was not shown to be. in any sense their servant 
or agent. The plaintiff was a bare licensee, and 
the first defendants were under no obligation to 
him to keep the path in a safe state or m good 
order* (B) that the second defendant was 

liable to the plaintiff II was not a contractor, in 
the legal sense, so as to exempt the second defend- 
ant from responsibility, tut was the servant of the 
second defendant /eac vice, and that the dig- 
ging of the hole was within the course of his 
employment, or within the scope of his authority. 
The Court of First Instance awarded, as damages, 
a sum of Rs. BB.OOO, which, on appeal, was 
reduced to Rs. 17,000 Evans v. The Trustees 
OP THE Port of Bombay. 

[I. L. H. fl Bom. 329 

Sale set aside — Decree %n favour of vendor 
— Possession — Purchaser %n possession after decree 
and pending -appeal — Accident — Loss hy Are — 
Liability for damage ^Maxim^ Voleyitinon fit in- 
juria.'] The plaintiff and the second defendant 
A were brothers, and worked a cotton press in 
partnership. In August 1884, A sold the press 
for Rs. 35,000 to V (the first defendant), who paid 
A Rs 6,000 earnest-money, and was put into 
possession. The plaintiff then brought a suit 


(No. 327 of 1884) against ^ praying for a dis* 
solution of the paitnership. F was also a party 
defendant to that suit. The plaintiff alleged that 
Rs 3.6,000 was much too low a price for the press, 
and he objected to the sale He prayed that 
might be restrained fiom continuing in possession 
of the pi ess and working it. and that a receiver 
might be appointed to take possession of it until 
fuither order. On the 21st April 1885, on a 
motion the Court lefused to grant au injunction 
and receiver but ordered F to pay Rs. 30,000 
(?.^., the balance of the puichase-monej), to 
the solicitors of the parties for investment until 
the hearing of the suit, and directed that if that 
sum was not paid by the 21st May 1885, a re- 
ceiver should be appointed to take possession of 
the press. The suit e., No. 327 of 1884), was 
heard on the 15th February 1887, when it was 
held by the Court that the sale by A to 
F was without authority ; that the defend- 
ant F took nothing under it, and that the 
plaintiff was entitled to have it set aside. Cer- 
tain matters still remained to be decided but on 
the 28th February 1887, the decree in the suit 
was made, giving effect to the findings already 
ariived at on the 15th February. The decree by 
consent diiected various accounts to he taken, and. 
among others, an account of the profits realized 
by the working of the press by the defendant 
F since his possession thereof, credit being 
given to him for all sums expended by him im 
the repairs, maintenance, and working of the said 
press and for the management thereof by him. 
The decree further oidered that the defendant 
F should be lepaid the Rs. 30,000 which* he 
had paid under the order of the 21st April 1885, 
and directed “ that on such payment the said 
defendant F do foithwith give over pos- 
session of the press to the plaintiff and the de- 
fendant A ” The defendant F at once gave 
notice of his intention to appeal There was some 
delay in drawing np the decree The minutes 
weie spoken to on the 31st March 1887 ; the 
decree -was sealed on the 13th April 1887. Mean- 
time, on the 6th April 1887, and while the de- 
fendant F was still in possession, a fire bioke 
out in the press, and much damage was done. 
Subsequently to the sealing of the decree as 
above stated, the press in its damaged condition 
was handed over to the plaintiff’s firm by F, 
who also desisted from prosecuting his appeal, 
the injury to the press having made it contrary 
to his inteiest to appeal In May 1887, the 
plaintiff filed the present suit, claiming to re- 
cover Rs, 60 000 from the defendant F as 
the value of the press or such further sum as 
might be necessary to lebuild and restore it. He 
alleged that the fire was caused by the working 
of the press, and contended that the working of 
the press by the defendant F after the d cree 
of the 28th February was an act of trespass by 
him, and that, therefore, independently of the 
question whether the fire was caused by the 
negligence of F and his servants, the said 
F was liable for the loss occasioned by the 
file : Held^ that, independently of negligence 
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tlie defendant V was not liable to tbe plain- 
tiff for tbe loss occasioned by tbe fire, Down to 
thedeciee of tbe 28tb February 1887, tbe de- 
fendant in keeping possession of the press and 
working it was, no doubt, a trespasser, but 
subsequently to that decree be lemained in 
possession and worked tbe press with tbe consent 
of tbe plaintiff. Tbe maxina volenti non fit vn- 
fiirm applied to tbe circumstances of tbe case : 
IleJd^ also, that no negligence having been proved 
against tbe defendant, tbe suit must be dismissed. 
Jamsetji BUEJOEoTI Buhadtjeji V. EbeahIm 
Vydina. 

[1. L.I113 Bom. 183 

NEGOTIABLE IHSTRBMENTS ACT 
(XXVi OF 1881), s. 35. 

See Decbeb— Foem ov Deckee-Bill 
OE Exchange. 

[I. L, R. 16 Oalo. 804 


NORTH-WESTERN PROVINCES LAND 1 
REVENUE ACT (XIX OF 1873). I 

^ ss. 72, 77 

See JuEiSDicTioN OF Revenue Couet— 
N.-W. P, Rent and Revenue 
Cases. 

[I. L. R. 9 All 185 

See Landloed and Tenant— Constitu- 
tion OF Relation— Acknow- 
' ledgment of Tenancy, &c. 

II L. R. 9 All. 186 


ss. 94, 97. 
See Dueess. 


[1. L. R. 11 All. 399 


ss. Ill, 112. 

See JUEISDICTION of Civil Couet— 
Revenue Courts— Paetition. 

[I. L. R. 9 All. 429 

See Partition— Jurisdiction of Civil 
Court in Suits respecting Par- 
tition. 

£1 L. H 9 AIL 429 

See Partition— Miscellaneous Cases, 

£1. Ii. R. 9 AIL 429 

s 113. 

See Appeal— H.-W. P. Acts 

[I. L. R. 9 AIL 445 
[I. L. B.llAll 328 

SS. 113, 114. 

See Jurisdiction of Civil Court— 
Revenue Courts— Partition. 

[I. L. R. 9 AIL 429 


NORTH-WESTERN PROVINCES LAND 

REVENUE ACT (XIX OF 1873), 

ss. 113, 114- eonel'uded. 

See Partition— Jurisdiction op Civil 
Court in Suits respecting 
Partition. 

[I. L. R. 9 AIL 429 

See Partition— Miscellaneous Oases. 

[I. L. R. 9 AIL 429, 445 

See Res Judicata— Competent Court 
-^Revenue Courts. 

. [I L. k. 9 AIL 388 

, S.15. 

Jurisdiction of Civil CouRr— 
Revenue Courts— Partition. 

[I. L. R. 9 AIL 429 

See Partition— Jurisdiction of Civil 
Court in Suits respecting Par- 
tition. 

fl. L. R. 9 AIL 429 

, ss 131, 132. 

See Jurisdiction of Civil Court— Re- 
venue Courts— Partition. 

[1. L. R. 9 AIL 429 

See Partition— Jurisdiction op Civil 
Court in Suits respecting 
Partition. 

fl. L. R. 9 AIL 429 

, s. 135, 

See Jurisdiction of Civil Court— Re- 
venue Courts— Partition, 

[I L. R. 10 AIL 5 

See Partition— Jurisdiction of Civil 
Court in Suits respecting Par- 
tition. 

£1. L. B. 10 AIL 5 

, s. 2il. 

Sfe JuKisDiOTioiT OP Civil Covet— 
Rbvenije Couets— Paetition. 

[I, Ii. R. 9 All. 429 

[I L. R. lOAll. 6 

See Partition— JUEISDICTION op Civil 
Court in Suits respecting 
Partition. 

[1 Ii. K. 9 All. 429 

[[I. L. R 10 All, 6 
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NORTH-WESTERN PROVINCES RENT 
AOr (XII OE 1881) 

, s 7. 

See Landloed and Tenant—Propeety 

IN TREES PLANTED ON LAND. 

[I. L. R. 9 All. 88 

— , — j s 9, 

See Bxegdtion of Decree — Applica- 
tion FOE EXECUTION AND POWEE 
OP CouEr. 

[I L. R. 10 All. 130 

See Jurisdiction op Civil Court — Bent 
AND Be VENUE SUITS, N AV, P. 

^ [I. Ii. R, 10 All. 615 

See Landlord and Tenant— Eject- 
ment — Generally, 

[1. L. R. 10 AIL 615 

See Landlord and Tenant—! '^perty 

IN TREES PLANTED ON L D. 

[I. L. R. /ail 88 
[1. L. R 10 AIL 159 

, ss. 36 39, Sc 40. 

See Landlord and Tenant— Eject- 
ment— aSTotioe to quit. 

[I. L. R. 10 Ail, 13 

See Mesne Profits— Mode of Assess- 
ment and Calculation of BIesne 
Profits. 

[I. h. R. 10 AIL 13 

, s, 84 

See Res Judicata— Competent Court 
—Revenue Courts. 

[I. L, R. 10 AIL 347 


NORTH-WESTERN PROVINCES RENT 
ACr (XII OF 1881)-~emeMe^l 

, s. loa 

Jurisdiction op Civil Court— 
Rent and Revenue Suits 

N -W. P. 

[I. L. R. 11 AIL 224 

s 118. 

See J urisdiction op Civil C ourt —Bent 
AND Revenue Suits, N -W. P. 

'■I. L. R 9 All 394 
£1. L. R, 11 All 224 

See Parties— Parties to Suits— Rent 
Suits and Inteevenors in such 
Suits. 

[I.L.R.9 Ail. 394 

See Res Judicata— Competent Court 
—Revenue Courts 

[I. L. R. 10 AIL 347 

, s 208. 

See Remand— Ground for Remand. 

£1 L.R. 10 AIL 31 

NOTICE. 

See Road Cess Act (Bengal Act IX of 
1880). 

[I. L. R. 15 Calc. 237 

See Transfer of Property Act^ s, 3. 

[I. L R. 9 All. 591 

of Assignment. 

See BIortgage — Redemption — Right 
OF Redemption 

[I. L. R, 12 Mad. 505 


•, s. 93 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, 
N.-W. P. 

[I. L. R 11 AIL 224 


See Right op 
OF Right. 


Occup^CY— T ransfer 

[I. L. R. 9 AIL 244 


■, s. 95. 

Jurisdiction of Cwil Court— 
Rent and Revenue Suits, 
N.-W. P. 

[I. L. R. 10 All. 615 


See Jurisdiction op Revenue Court— 
N.-W. P. Rent and Revenue 
Cases. „ 

[I. L. R. 9 All. 185 


S«eLANDLOBD AND TENANT— EJECT- 

ment— Generally. 

P. L. R 10 AIL 615 


See Registration Act, 1877, s. 60. 

[I. L, R. 12 Bom. 569 

Transfer OF Property Act, s 131. 

[1. L. R. 10 Mad. 289 

See Cases under Vendor and Pur- 
chaser-Notice. 

See Vendor and Purchaser— Pur. 
CHASE OF MORTGAGED PROPERTY, 

[I. L. R. 12 Mad. 505 
ti. JL. jLv 12 Bom. 33 


of ORarge. 

See Covenant. 


[I. L. R.9A11. 591 


)f dissent to winding tip. 

See Company— Winding up— General 
Oases, 

[I. L. R. 12 Bom. 526 
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NOTICE — concluded, 

of Possession. 

See POKEION JUDOMENT, 

[I. L. R. 11 Bom. 241 

See Veneor ahd Porch aser— Notice. 

[I. L. R. 16 Calc. 414 

of Proceedings. 

See Company-— Winding up — Oeneral 
Cases. 

[I. L. R. 11 Bom. 241 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[I. Ii. R. 11 Mad 186 

See Eeview— Procedure on re-hear- 
ing OP Case. 

[I. L. R. 11 Bom. 691 

See Superintendence op High Court — 
Civil Procedure Code, s. 622. 

[I. L. R. 11 Mad. 144 

of Sale. 

See Mortgage— Power of Sale, 

[I. L. R. 11 Mad. 201 

of Suit. 

See Bengal Act IX op 1871, s. 27. 

[1, L. R. 15 Calc. 269 

See Collector. 

[I L. R. n Mad. 317 

of Tenancy. 

See Vendor and Purchaser— Notice. 

[I. L. R. 16 Calc. 414 

to Acoused, 

See Criminal Procedure Code, s 437. 

[I. L. R. 16 Calc. 608 

See Nuisance— Under Criminal Pro- 
cedure Code. 

[I. L. R. 12 Mad. 475 

See Cases under sanction to Prose- 
cution— Notice OP Sanction. 

—— to complete Sale. 

See Specific Performance— Specific 
Performance not allowed. 

[I. L. R. 12 Bom 658 

to Quit. 

See Cases UNDER Landlord AND Tenant 
—Bjectm ENT— Notice to quit. 

to sliow Cause 

See Criminal Procedure Code, ] 882, 
S. 437. 

[I. L. R. 9A12. 62 


NUISANCE. Col, 

1. Under Criminal Procedure Code ... 720 

2. Public nuisance under Penal Code ... 722 

Sec Jurisdiction of Civil Court- 
Magistrate’s orders inter- 
ference WITH 

[I. L. R 14 Calc. 60 

See Penal Code, s. 188. 

[I. B. R. 12 Mad. 475 

(1) UNDER CRIMINAL PROCEDURE CODE. 

1 — Crinnnal Procedure Code 1882, ss. 133 a7id 
137 — Mag7Hrate''s duiy to talie er\dence under 
s 137.] ‘Under s. 137 of the Oiiminal Procedure 
Code, a Magistrate is bound to take evidence as 
a basis for the order he has to make Where a 
Magistrate had, without taking any evidence, 
ordered a privy to be removed, and it appeared 
that in so doing he had acted solely on his own 
opinion that the privy was a nuisance Meld^ 
that he acted illegally and ultra i ii’es. In the 
MATTER OF THE PETITION OF MAHADAJI SADA- 
SHIV TILAK. 

[I. L. R. 11 Bom. 375 

2. — C7'%77iinal Procedure Code (Act X of 1882), 
5,9. 133—137, Co7(rse to be followed %n the admims* 
tration of — Obstruction to highway — claim of 
title — Bona fides of claim of title, Right of Mag 
irate to enquire into — Jurisdictioji.'] The meie 
assertion of a claim of title made without reason- 
able giound, or honest belief in it, or honest inten- 
tion to suppoit it, will not oust a Criminal Court 
of its jurisdiction undei ss. 133 — 137 of the Cri- 
minal Procedure Code. In pioceedings under s. 133 
of the Criminal Procedure Code with refeience to 
obstiuctions to public ways it is open to the Magis- 
tiate to enquiie into the bona fides of the claim . 
and where he decides against its bona fides he must 
state reasons for his decision, which will be sub- 
ject to revision by the High Court Such a claim 
must be set up at or before the hearing and not 
afterwards. In re Clmnder Nath Sen, L L. R. 5 
Calc. 876 ; 6C. L. R. 379 ; Chum Ball v. Ram 
Kishen Sahoo, I L. R 15 Oalo. 460 ; Mutty Ram 
Sahoo V. Molu Ball Roy, 7 C. L. R. 433 , I L, R. 
6 Calc. 291 ; and R, v. Sandfoi-d, 30 L, T. 601, 
leferred to. Luckheb Narain Banerjeb «. Ram 
Kumar Mukerjeb. 

[I L. R 16 Calc. 664 

'i 

3 — Criminal Procedure Code, 1872,5. 518, 1882, 
5. 144 — Duration of Magisti'ate's order — Penal 
Code, s. 188.] In 1876 a Magistrate passed an order 
under s. 518 of Act X of 1872 (Criminal Proce- 
dure Code), directing the Saraogis of Btah to take 
one of their annual religious processions along a 
particular route and at a particular hour. In 
1886. in which year there was no fresh promulga- 
tion of the oidei, the Saraogis took their proces- 
sion along another route and at a di iferen hour, 
and for so doing some of them were convicted 
and sentenced under s. 188 oC the Penal Code ; 
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NUISANCE — eontmned, 

(1) UNDER CRIMINAL PROCEDURE CODE— 
continued, 

Meldy that; the conviction was wrong, the order of 
1876 having a temporary operation only. Gojpi 
Mohun Mnlhch v. Taramom Chowdlivam^ I. L R. 
6 Calc. 7, referred to. QUEEK-EMPBESS^^ Sheodin. 

[I L. R. 10 All. 115 

4 '^Criminal Procedure Code^ s$, 134, lii-^Penal 
Codecs, 188 — Pisoheymg order of public servant — 
Trader at Hat — Order prohibiting holding of Hdt.'^ 
A District Magistrate, by an order made under 
8. 144 of the Criminal Procedure Code, after stat- 
ing that it appeared that one G G S has recently 
established a h4t, at S, in" the vicinity of X, an 
old-established hd.t, and held it on the same days, 
and that in consequence of the establishment of 
the new h§.t, and the endeavours made to induce 
or force people to fiequent the new hdt instead of 
the old one, a serious breach of the peace or riots 
are imminent,” ordered “ that the said G G B 
and all other persons abstain from holding such 
h§.t” on those days. The older was duly made 
and promulgated, but not strictly in accordance 
with s. 134 of the Code, and the orders of Govern- 
ment made theieundei Notwithstanding the 
order one P C A was found exposing goods for 
sale as a trader at the h^t on one of the prohi- 
bited days, and he was thereupon charged with 
disobeying the order of the Magistrate, and con- 
victed of an offence under s 188 of the Penal 
Code : Held^ that the conviction was bad, as P 
A did not come within the description of the per- 
sons intended by the order to be prohibited from 
“ holding ” the hat, which referred to holding ” 
as owner or manager, not as a trader : Held^ also, 
that the terms of s. 131 of the Code and the noti- 
fication made by Government thereunder as to 
promulgation and issue of an order, are directory, 
but an omission to follow strictly such direction, 
though it is an iriegularity, does not invalidate 
the order : where therefore it is shown that the 
order has been brought to the actual knowledge 
of the person sought to be affected by it, such 
omission does not pievent the case coming within 
s. 188 of the Penal Code. In the matter op 
THE Petition op Pareutty^Charan Aich. 
Paebutty Ohaban Aich v Qu^n Empress. 

[1. L R 16 Calc 9 

5. — Crimmal Procedure Code, 1882, s. 144— 
Order to abstain from certain actJl A Deputy 
Commissioner passed an order undei s. 144 of the 
Oiiminal Procedure Code, prohibiting a person 
from collecting, or attempting to collect, any rent, 
either herself, or through any of her officers or 
servants, from the ryofcs of two specified per- 
gunnahs, and also from effecting any sale or put- 
ting in hand any transaction with regaid to stand- 
ing trees or collected timbers in an estate, or 
electing any adda or kdchari in such pergunnahs 
for a period of two months Upon an application 
to set aside such order, held, that the acts which 
the petitioner was directed to abstain from were 
not acts which come within the meaning of the 


NUISANCE — continued 

(1) UNDER CRIMINAL PROCEDURE CODE— 
concluded, 

words a certain act ” as used in s. 144 of the 
Code of Criminal Pioceduie, and that the order 
should be set aside. Abaybswari Dbbi v. 
SiDHESWARI DEBI. 

[I. L. R. 16 Calc 80 

Q.— Procedure — >Grwiinal Procedure Code, 1882, 
s 133 — Service of notice of orders under s 133.] 
The mode of service of notice of an order under 
8. 133, considered. Queen-Empress v, Narayana. 

£1. L. R. 12 Mad. 476 

(2) PUBLIC NUISANCE UNDER PENAL 
CODE. 

7. — Penal Code, ss, 268, 283, 290 — Obstruction 
on tidal navigable river.'] Persons placing a 
bamboo stockade across a tidal navigable river for 
the purpose of fishing, although leaving in such 
stockade a narrow opening for the passage of 
boats, which passage was, however, kept closed 
except on the actual passage of a boat, were 
charged at the instance of a subdivisional officer 
with causing an obstiuction under s, 283 of the 
Penal Code : Held that, although it was doubt- 
ful whether s. 283 applied to the case, they had 
committed an offence under s. 268 of the Penal 
Code, and were punishable under s. 290 of that; 
Code. In the matter op the Petition op 
Umesh Chundea Kar. 

[I. L. R. 14 Calc. 653 

• 

8 — Penal Code (Act XLV of 1860), ss, 268 
and 290 — Annoyance to a particular religious sect 
— Private nuisance.] The accused cut up, on Ms 
verandah, meat that was to be cooked for a 
dinner-party, exposing it to the sight of persona 
passing along the road, among whom were some 
Jams, whose temple was cloae by. The Jams com- 
plained to the Magistrate that the accused had 
made the air offensive, and caused annoyance, 
The Magistrate found that the meat was not in 
an offensive state, but convicted the accused of 
committing a public nuisance, under s. 268 
of the Penal Code, on the ground that he 
had done an act by which several persons, 
being Jains, were much annoyed, it being 
a well-known fact that they had great repug- 
nance to the killing of animals ot every sort : 
Held, reversing the conviction and sentence, that 
in this case no real damage or injury was caused 
to the public or to the people in general dwelling 
in the vicinity, and that it was a case of private 
rather than of public nuisance, and therefor© 
not one falling within the purview of the crimi- 
nal law. The applicant’s act was an annoyance 
merely by reason of its hurting the feelings of 
the Jams who have a repugnance to the killing 
of animals, and did not constitute an offence 
under s 291 of the Penal Code. Muttumira 
V. Queen- Empress, I. L. R. 7 Mad. .590, referred 
to Queen-Empress v. Byram ji Edalji. 

[I, L R. 12 Bom. 437 
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(2) PUBLIC NUISANCE UNDER PENAL 
CODE— 

9 --Penal Code, as. 2G8, 290 — Slaughter of June hg 
Maliomedans Oil their oim projicrtg^'] A peison 
wilfully slaughtering cattle m a public street, so 
that the slaughter could be heard aud seen by 
the passers-by, would commit an ojffence punish- 
able under s. 290 of Penal Code. But where 
certain Mahonxedans, for a religious purpose, 
killed two cows before sunrise in a private com- 
pound partly visible fiom a public load, and the 
killing of one of the cows only was witnessed 
by one Hindu, held that the circumstances proved 
did not amount to the commission of a public 
nuisance as defined in s. 268 of the Code. Iluttu- 
uin'a V. Queem- Empress, I. L. R 7 Mad 690, re- 
ferred to. Queen-Empress v. Zakiuddin. 

[I. L. R. 10 All. 44 

OATH, POWER TO ADMINISTER. 

See MuNSiF, Jurisdiction of. 

[I. L. it 11 Mad. 376 

OATHS ACT (X OF 1873 ) 

1 — s 6 and s. 13 — Witnesses — Omissionto talie 
evidence on oath or affirmaUon.l S. 6 of the 
Oaths Act (X of 1873) impeiatively lequires that 
no person shall testify as a witness except on oath 
or affirmation, and notwithstanding s. 13 of the 
same Act, the evidence of a child of eight or nine 
years of age is inadmissible if it has been ad- 
visedly recorded without any oath or affirmation. 
Queen v. Sewa Bhogta, 14 B. L. R. 294, dissented 
tiom. The nature of judicial oaths and affiimations 
and the history of Indian legislation on the sub- 
ject discussed. Queen-Empress v, Ma.ru. 

[I.L. R.IO All 207 

2.— s. 0 and s. 13. — Omission to take 
emdence on oath or affinnation — Eeidence Act I 
a/ 1872, 5 . Competency of persons of tender 
years,'] The competency of a person to testify 
as a witness is a condition precedent to the ad- 
ministiation to him of an oath or affirmation, and 
is a question distinct from that of his credibility 
when he has been sworn oi has affirmed. In 
determining the question of competency, the 
Court, under s. US of the Evidence Act, has not 
to enter into mquiiies as to the witness’s reli- 
gious belief, or as to his knowledge of the conse- 
quences of falsehood in this world or the next. 
It has to ascertain, in the best way it can, whe- 
ther, from the extent of his intellectual capacity 
and undei standing, he is able to give a rational 
account of what he has seen or heard or done on 
a particular occasion If a person of tender 
years or of very advanced age can satisfy these 
requirements, his competency as a witness is 
established. Having regard to the language of 
the Oaths Act (X of 1873), a Court has no option, 
when once it has elected to take the statements of 
a person as evidence, but to administer to such 


OATHS ACT (X OF 

person cither .an oath or affirmation as the case 
may lequire. Queen-Empress v. Maru, I. L. R. 
10 All. 207, lefeiicd to. In a tiial for murder 
before the Court of Session, one of the witnesses 
was a boy of twelve years of ago, and, in answer 
to questions put by the Sessions Judge, he said 
that he woi shipped Debi and understood the 
difference between truth and falsehood, that he 
did not know what would be the consequences 
here and heieafter of telling lies, but that he 
would tell the truth. The Sessions Judge pro- 
ceeded to recoid the hoy’s statement, but without 
administeiing to him any oath or affirmation : 
Held that theie was nothing in law to sanction 
this procedure on tl^e pait of the Judge. The 
High Court lequired the attendance of the boy 
and of the accused, aud, having satisfied itself 
of the competency of the foimer to depose as a 
witness, examined him as to his account of what 
had occuned. Queen-Empress %\ Lal Sahai. 

[I. L. R. 11 All. 183 

, SS, 8, 9, 10, 11. — Applica'billty to erimi- 

nal proceedings — Party to a judicial proceeding ” 
does not include complainant or accused] The 
piovisions of SS. 8 — 11 of the Oaths Act (X 
of 1873) do not apply to criminal pioceedinga. 
The expression “ party to a judicial proceeding ” 
in s 8 of the Act does not include either the 
complainant or the accused in a criminal case. 
In the course of a trial on a charge of assault 
the complainant’s pleader agreed to he bound by 
the evidence on oath of a material witness, 
provided he swore on the gitci (a sacied book of 
the Hindus). The witness took the required oath, 
and stated that there was no assault, but meiely a 
taking hold of the hand. The Magistrate did 
not believe this witness, and proceeded with the 
trial. He convicted the accused on the other 
evidence in the case, and sentenced him to a fine 
of Rs, 26 : Held that the Magistrate was not 
bound to decide the case on the evidence of the 
witness who swore the special oath, Queen- 
Empress V, Murarji Gokuldas. 

[I. L. R. 13 Bom. 389 

, s. 9. — Ojnsent ly guardian of a minor 

defendant to accept the oath of the plaintiff.] It 
was agreed by the defendants who were majors 
and by the father and guardian of a minor defend- 
ant on his behalf, that one of the issues in a suit 
should he determined under the Oaths Act, s. 9, 
by the oath of iihe plaintiff. The oath was taken 
and a decree was passed accordingly ; Held that 
the minor defendant was bound by the consent 
of his guardian since there was no evidence of 
fraud or gross negligence on the part of the 
latter, although the Court had not sanctioned 
the agreement under s. 462, Civil Pioceduie 
Code. Chbngalreddi u, Venkatareddi, 

[I. L. R. 12 Mad. 483 

See Aruna Challam u. Murugappa. 

[I, L, R. 12 Mad. 503 
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OATHS ACT (X OF ISlS^-^eoneUded. 

, s. 14 

See Evidence Act, s. 132, 

[I. L. R. 12 Bom. 440 

OBSTRUGTIOH TO NAVIOATION. 

Nuisance— Public Nuisance un* 
DEE Penal Pode. 

[I. L. R. 14 OalG. 656 

See Penal Code, s. 283. 

[I. L. R. 14 Calc. 656 

OFFENCE RELATING* TO DOCUMENTS, 

1, — Penal Cocle^ ss. 426,477 — Bestrxbction of pro-- 
missory note — Mischief — JurisdicHon of Sessions 
CourtJ] jPil/was convicted by a Magistrate under 
s. 426 of the Indian Penal Code on a charge of mis- 
chief by tearing up a promissory note for Rs, 20 : 
Held that the offence charged fell under s 477 of 
the Penal Code, and was therefore triable by a 
Sessions Court only. In re Madurai. 

[I. L. R 12 Mad. 54 

2. — Penal Gode, ss. ^^^il2—Destrnctionof a vain- 
able security — Unstamped document purpoiting to 
he a valuable seexinty — Act causing slight harm ] 
A having had certain transactions with B, wrote 
out a rough account showing his indebtedness to 
B and signed the total. The paper was not 
stamped. B afterwards presented it to A and 
demanded payment of the total amount. A paid 
part only, and after an altercation tore up the 
paper • Held that the act of tearing up the paper 
constituted the offence of destroying a valuable 
security, and the haim caused was such that a 
person of ordinary sense and tamper would com- 
plain of it. Queen-Empeess v' Ramasami. 

[I. L. R. 12 Mad. 148 

OFFICER OF GOVERNMENT, SUIT TO 
SET ASIDE ORDER OF. 

Limitation Act,, 1877. Aets. 12 
AND 14, 

[I. L. R. 11 Bom. 429 

OFFICERS, DISMISSAL OF. 

See Relig-ious Community. 

[I. L. R. 11 Bom. 185 

OFFICIAL ASSIGNEE. 

See Right op Suit— Official Assignee. 

[I. Ii. R. 11 Bom. 620 

See Yaeiance between Pleading and 
Proof— Special Cases— Feaud. 

[I. L. R, 11 Bom, 620 


OFFICIAL TRUSTEE. 

See Attachment— Mode of Attach- 
ment AND IeREGULARITIBS IN 
Attachment. 

[I. L. R, 12 Mad 250 

Civil Procedure Code^ s. 2--~Puhlic offieer,^ 
Semhle*-^Th.Q Official Trustee is a public officer 
within the meaning of s. 2 of the Civil Procedure 
Code. Abdul Latbef v. Doutre. 

[I. L. R 12 Mad 250 
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1. Bailments ... ... 727 

2. Claims to attached property ... 728 

3. Documents relating to loans, execu- 

tion of, and consideration for, and 
cases of money lent ... ... 728 

4. Hindu law .... ... ... 729 

(a) Alienation ... 729 
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9. Pre-emption ... ... ... 733 

10. Sale for arrears of revenue ... 734 
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See Act XX of 1863, ss. 3 11, 12. 

[1, L. B. 12 Mad 866 

See Debtor and Creditor. • 

[I. L. R. 11 Bom. 666 

See Hindu Law— Adoption— Evidence 
OF Adoption. 

[I. L, R 9 All. 253 

See Hindu Law— Alienation— Aliena- 
tion BY Widow— Alienation 
FOR Legal Necessity &c. 

[I. L. R 11 Bom. 609 

See Hindu Law— Inheritance— Spe- 
cial Heirs— Males— Affiliated 

SON, 

[I. L. R. 12 Mad. 442 

See Hindu Law, Inheritance— Spe- 
cial Heirs— Males— Uncle. 

[I. L. R. 12 Mad. 442 

See Hindu Law— Widow— Power of 
Widow— Power of Disposition 
or Alienation. 

[1. L. R. 11 Bom, 609 

See Khoja Mahomedans. 

fl. L. R. 12 Bom. 280 
n. L. E. 13 Bom 534 
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OHUS PROBANDI--d?o?i^/MwcY/. 

Bee Recognizance to iceep Peace- 
Likelihood OF Bbeach of Peace 
AND Evidence. 

[I. L R. 9 All. 462 

See Security foe Cood Behaviour, 

[I. L. R. 9 All. 452 

(1) BAILMENTS. 

I, — Jt^egligeiice — Miring — Accidenit — jEcidence 
Act 1 of $ lOQ— Contract Act IX o/ 1872, 
150, 161, 162 ] The question of the burden of 
proof in cases of accidental injury to goods bailed 
depends upon the particular circumstances of 
each case. In some cases, fiom the nature of the 
accident, it lies upon the bailee to account for its 
occurrence, and thus to shew that it has*^not been 
caused by his negligence. In such oases it is for 
him to give a primd facte explanation in order 
to shift the burden of proof to the person who 
seeks to make him liable. If he gives an expla- 
nation which is uncontradicted by reasonable 
•evidence of neligence, and is notJ^?•^?;^a facie 
improbable, the Court is bound in law to find in 
his favour, and the mere happening of the acci- 
dent is not sufficient proof of negligence S hired 
a hoise from IF, and while it was in his custody it 
died from rupture of the diaphragm, which was 
proved to have been caused by over-exertiou on a 
full stomach. In a suit by W against .5 to recover 
the value of the horse, the defendant gave evi- 
dence to the eSect that the horse became restive 
and plunged about, that he might then have 
touched it with his riding cane, that it shortly 
afterwards again became excited, bolted for two 
miles, and at last fell down and died This evi- 
dence was not contradicted on any point, nor was 
any other evidence offered as to how the horse 
-came to run away. There was evidence that the 
horse was a quiet one, that, for some time pre- 
viously. it had done haidly any work, that it was 
fed immediately before it was let out for hire, 
and that rupture of the diaphragm was a likely 
result of the horse running away while its stomach 
was distended with food. The Court of First In- 
stance held that the defendant was bound to 
prove that he had taken such care of the horse as 
a man of ordinary prudence would under similar 
circumstances have taken of his own property, 
that he must have used his whip freely, or done 
something else which caused the horse to bolt, 
and that in so doing he acted without reasonable 
care, and had thus caused the animal’s death. 
The Court accordingly decieed the claim: Held 
by Edge, 0. J., that if the burden of proof was 
originally upon the defendant, it was shifted by the 
explanation which he gave and which was neither 
contiadicted nor primd facte improbable ; and 
that the decree of the lower Court, being unsup- 
ported by any proof, and baaed on speculation 
and assumption, was one which that Court had 
no jurisdiction to pass, and should consequently 
be set aside in revision under s. 622 of the Civil 
Procedure Code. Per Brodhurst, J , that as the 
deciee was not only unsupported by proof, but j 
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opposed to the evidence on the record, the lower 
Com t had acted in the exeicise of its juiisdio- 
tion illegally,” within the meaning of s. 622. 
Shields v. Wilkinson. 

[I. h. R. 9 All. 398 

(2) CLAIMS TO ATTACHED PROPERTY. 

! 2j — Suit hy a claimant to froi)erty under attach^ 

ment.l The defendant having attached certain 
property as belonging to his judgment-debtor 
the plaintiff applied for the removal of the attach- 
ment, alleging that she had purchased the pro- 
perty from B prior to the defendant’s decree. 
Her application was rejected, and an order main- 
taining the attachment passed The plaintiff 
thereupon brought the present suit to establish 
her right to the pioperty in question. The Court 
of First Instance dismissed the suit The plain- 
tiff appealed to the District Judge, who le- 
versed the lower Court’s deciee, holding that 
it was incumbent on the defendant to show that 
the alleged transaction of sale was fictitious. On 
second appeal by the defendant to the High Court: 
Held, that the District Judge was wrong in 
throwing the burden of proof on the defendant. 
The defendant had obtained an order maintain- 
ing his attachment, and it was incumbent on the 
plaintiff, who impugned that order by the present 
suit, to prove her case For this purpose it was 
necessary for the plaintiff to prove the payment 
of the purchase-money, and that she had been in 
possession since the alleged sale. Govind At- 
MAEAM V. SaNTAI. 

ri. L. R. 12 Bom. 270 

(3) DOCUMENTS RELATING TO LOANS, EXE- 
CUTION OF AND CONSIDERATION POE, 

AND OASES OF MONEY LENT. 

3 — Judge’s duty to decide secundum allegata et 
prohata."] The plaintiffs sued upon two bonds 
executed by the defendant m their father’s favour, 
one for Rs. 200, and the other for Rs. 99-15 annas. 
The defendant in his written statement, as well 
as in his deposition, admitted execution of the 
bonds in question, but pleaded non-receipt of con- 
sideration. The Subordinate Judge held that the 
bond for Rs 200 was not proved, but awarded the 
claim upon the other bond. On appeal, one of 
the issues raised by the Assistant Judge was—aie 
the bonds in suit proved ? He held that the 
plaintiffs had f sailed to piove execution of the 
bonds, and dismissed the claim m toto : Held^ 
reversing the decision of the lower Court, that 
the defendant having admitted execution of the 
bonds in question, the Assistant Judge acted ille- 
gally in the exercise of his jurisdiction m laising 
the question of the execution. The first rule of 
adjudication is that a Judge shall decide secuu’- 
dmi allegata et prolmUi. The only question that 
could be tried in the present case was non- receipt 
of consideration. Gorakh Babaji v. Vithal 
Narayan. 

[I L R 11 Bom. 435 
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(S) DOCUMENTS EELATINO TO LOANS, EXE- 
CUTION OF AND CONSIDERATION FOR, 
AND GASES OF MONEY LENT— 

4 — Suit on "bond — Noyi'7'eceljpt of full comxdera- 
In a suit for money due on a bond be- 
tween the representatives of the original paities 
to ifc, the defendant attempted to reduce the claim 
on the ground that the money had not been re- 
ceived in full, the bond having been given partly 
in xespect of an old debt, and partly in respect 
of a Cl edit in account, upon which the debtor had 
not, in fact, drawn certain items The Judicial 
Committee concurred with the High Court, which 
had reversed so much of the decree of the Couit 
of First Instance as disallowed these items , the 
latter Court not having correctly adjusted the 
burden of proof, and having acted as if the plain- 
tiff had relied on his own books to prove the 
debt, besides having erred in weighing the 
evidence. Rajeswari Kuab v, Rai Bal Krishan. 

[I. L. R. 9 All. 713 
[L. R. 14 I. A 142 

(4) HINDU LAW. 

(a) Alienatiojj-. 

6 . — Joint Hindu family — Mortgage hy father — 
Suit to enj-orce the mox'tqage aoainst son's shares 
— Legal necessit y —'Burden of proof As a general 
rule, a creditor endeavouring to entoice his claim 
under a hypothecation-bond given by a Hindu 
father against the estate of a joint Hindu family 
in respect of money lent or advanced to the father 
having only a limited interest, should, if the 
question is raised, prove either that the money 
was obtained by the father for a legal necessity, 
or that he made such reasonable inquiries as 
would satisfy a prudent man that the loan was 
contracted to pay off an antecedent debt, or for 
the other legal necessities of the family. There 
is a distinction between such cases as this and 
cases in which a decree has been obtained against 
the father and the property sold, or cases in which 
the sons come into Couit to ask for relief against 
a sale effected by their father for an antecedent 
debt. Where a decree was obtained against the 
father, and a sale effected, the* piesumption is 
that the decree was properly made. Where a son 
comes into Court to ask for relief against a sale 
effected by his father for an antecedeut debt, it 
is for the son to make out a case for the relief 
asked for. In a suit against the members of a 
Joint Hindu family upon a bond* given by their 
father, and in which family piopeity was hypo- 
thecated, no evidence was given on either side 
as to the circumstances in which the bond was 
given There was no evidence to show that any 
inquiry had been made by the plaintiff as to the 
objects for which the bond was executed by the 
father : Held that the burden of proof was upon 
the plaintiff to show either that the money was 
obtained for a legal necessity, or that he had 
made reasonable inquiries and obtained such infor- 
mation as would satisfy a piudent man that the 
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loan was contracted to pay off an antecedeni/ 
debt or for the othei legal necessities of the 
family, and that, no evidence having been given, 
the suit must be dismissed Jamna i\ Nain Sukh. 

[X. L. R. 9 All 493 

(5) LANDLORD AND TENANT. 

Q. — Transfer ah'tlitxj of te?iu re — Resumption.'] 
There is no piesumption that any tenure held is 
not a transferable tenure, and a landlord who 
sues for Mias possession on the ground that a 
tenure sold was not transferable must establish 
his case as an ordinary plaintiff. Doya Chani> 
Shaha V, Anund Ohundee Sen Mozumdar 

[I. L R. 14 Gale. 882 

7. — Transferability of tenures.'] In a suit 
brought to recover possession of certain lands 
forming part of th.Q putni estate of the plaintiffs 
and constituting the ryoti holding of one 
which lands were sold in execution of a money - 
decree against M and purchased by the defendant, 
the defendant set up that the tenure held by M 
was of a permanent and transferable nature : 
Held that the onus of proving the transferability 
of this tenure was upon the defendant. JDoya 
Chand Shaha v Annund Chunder Sen, I. L. R. 
14 Calc. 382, not followed. Xripamoyi Dabia 
x), Durga Govind Sirkar. 

[1. L. R. 15 Calc. 89 

8 — Sonthal Pergmnahs Settlement Regulation 
( HI of 1873), ss, 24, 25 — Suit to set aside order of 
Settlement Officer.] In a suit instituted in Janu- 
ary 1887 by a plaintiff to set aside a settlement 
made under Reg. Ill of 1872, and to recover 
Mias possession of a mouzah, alleging that the 
defendant held the lands as chahran, and that the 
services for which he held them had ceased, the 
defendant pleaded that the tenure was dur-moku» 
o^arif that the lands had been settled as such in 
June 1877, and that the suit was consequently 
baried by the special limitation provided by s. 25 
of the Regulation. It was contended that the 
onus of piovmg the tenure to be dur-mohurari^ 
which had been thrown on the defendant, had 
been wrongly so thrown on him, as the suit was 
substantially one to set aside a decree * Held 
that the onus of proving the validity and pro- 
priety of the settlement-proceedings upon which 
he relied had been properly thrown on the defend- 
ant. Nadiar Chand Singh 'o, Chunder Sikhur 
Sadhu. 

[I. L. R. 15 Calc. 765 

9 — Right of occupancy — Permanent cultimtor 
— Pai'aeudi,] The defendants’ ancestors or pre- 
decessors in title were the cultivating tenants of 
the lands of a certain temple from a date not 
later than 1827, in which year they weie so de- 
scribed in t^^paimmsh accounts. In 1830, they 
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executed a mueluinm to tlie Collector who then 
managed the temple, wheiebj they agreed among 
other things to pay oei tain dues. They weie de- 
scribed in the miicluillta aa paraeudis. In 1857 
the plaintiff’s predecessoia ¥>ok over the manage- 
ment of the tein|)le from, and executed a muchaU 
ha to, the Collector, whereby he agreed among 
other things not to eject the raiyats as long as 
they paid hist. In i882, the dues (which were 
payable separately) having fallen into ariear, the 
manager of the temple sued to eject the defend- 
ants : Held that the burden of proving the 
permanent character of the tenure set up by the 
defendants lay on them. Krishmsaim v. Varada- 
raja, I. L. R. 5 Mad. 345, discussed and distin- 
guished. THiAaARAJA V. GIYANA SAMBANDHA 
Pandara Sannadhi, 

[I. L. R. 11 Mad. 77 

(G) LIMITATION AND ADVERSE 
POSSESSION, 

10. — Sait for possession hy viemher of family 
admittedly not joint— Part ition.~\ The plaintiff 
sued for possession of certain piopeity, alleging 
that it had belonged to a joint family, of which 
he had been a member, and had been allotted to 
him on partition. The partition was not proved, 
and the suit was dismissed on the giound of limit- 
ation, On second appeal it was contended that 
if the partition was held not to bo proved the 
family must be held to be joint ; und as the pos- 
sessioiv of one member could not be adveise to 
another, the deciee dismissing the suit on the 
ground of limitation was erroneous. Held tlmt 
as the family was admittedly not joint the plain- 
tiff was bound to lemove the bar of limitation 
by showing some sort of possession by liimself 
within twelve years before his suit could bo 
enteitaiued, and as he had not done so his suit 
was propeily dismissed. Tulsiti Peushad v. 
Raja Misser. 

[I L. R 14 Oalc. 610 

11 — Limitation Act 1877, Art, 114] TJudei 
Art, 144 of the Limitation Act (XV of 1877) it is 
not for the plaintiff to piove that he has been in 
possession within twelve yeais befoie suit, but it 
is for the defendant to shew that he has held 
adversely to the plaintiff for twelve yeais 
Nyamtula d, Nana valai) Faridsha. 

[I. L. R. 13 Bom, 424 

12. — Limitation Act Seli.ll^ Art. 112 — 

Barden of proof — Date of dispossession or discon- 
tinuance of possession.'] The claimants had shown 
that they foimeily weie pioprietors of the land 
to which they alleged title, and from which they 
claimed to oust the defendants • but they had 
been dispossessed, or their povssession had been 
discontinued, some years before this suit was 
brought by them, and the land was occupied by 
the defendants who denied their title. That being 
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so the burden of proof was on the claimants to 
prove their possession at sonic time within the 
twelve years (prescribed by Art. 162 of Sch. II 
of Act XV of 1877) next pieceding the suit. 
That the claimants certainly showed an anteiior 
title was not enough without proof of their pos- 
session within twelve years, to shift the burden of 
pi oof on to the defence to show that the defend- 
ants were entitled to retain possession. Mohxma 
Chunder Mozumdar d. Mohesh Oh under 
Neogi. 

[I. L. R. 16 Calc. 473 
[L. R. 16 I. A. 23 

1S.““ Suit for redemption of nsufruetuai^y mort- 
gage — Plainti form of — Proof of Title — Act 1 of 
1872 {Eeidenee Act), s. 118.] There is a clear dis- 
tinction as to the onus of proof between cases 
where a plaintiff sues for possession of land by 
redemption of mortgage and cases where the 
defence to a suit for possession of land is twelve 
years’ adverse possession by the defendant. In 
each case the plaintiff must plead his title ; and 
if that title is in issue, he must make it out by at 
least primd facie evidence before the defendant 
can be put to proof of his defence. Wheie the 
defence is twelve years’ adverse pos.session, the 
defendant must plead and make out the title he 
alleges, and thus show that the title of the plain- 
tiff, which otherwise had been proved or admitted, 
was lost. In a suit for possession of laud by 
ledemption of mortgage, the veiy nature of which 
presupposes that the possession of the defendant 
or his piedecessor was lawful, the plaintiff must 
in his plaint show the title upon which he relies 
and theiefoie a title subsisting at the do.te of suit 
Unless he gives primd facie evidence to show that 
his suit is withiii time, he fails to piovo his title 
or subsisting right to the piopeiiy. Pledipps y. 
PhUijijis, L. R. 4 Q. B. D. 327 ; JDawhns v. Lord 
Penrhyn^li R. 4 Ap. Gas 51 ; Badha Gohind Boy 
Sahlh ’v. Inglls, 7 0. L. R. 361 , B.ao Karan Singh 
V. Bahar Ah Khan^ L. R. 0 1 A. 99 Baja I{issen 
Butt Panda y v. Adreendar Bahadur Singh. L. R. 3 
I. A. 85 ; Ram Chandra Apaji v Balaji BhauraVy 
I. L R. 9 Bom. ?,‘17, and other cases referred to. 
Parmanand Misr V, Sahib Ali. 

[I L. R. 11 All. 438 
.(7) PARTITION. 

14. — Suit to stay Partitionhy ColUetor — Sped- 
Jxc Jlelief Act (lot 1877,) ,S‘. 42 — Beelaration of 
spec i fie rights.] A person biinging a suit under 
s, 42 of the Specific Relief Act to stay a parti- 
tion directed by the Collector under Bengal Act 
VIII of 1870, on the ground that a private parti- 
tion has already boon come to, must prove not 
only that there has been a private partition, but 
also that, under that paitition, he is entitled to, 
and was in possession of in severalty, some speci- 
fic portion of the property again sought to be 
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paitifcioned by tbe Collector • and sucli person is 
entitled to no declaration effecting tbe rights of 
other shares in the parent estate. Khoohmi v 
W 00)11(1 Churn Si ugh, 3 0. L R., 153, distin- 
guished. JiALUP Nath Singh y, Lala Ramdsin 
Lal. 

[I. L. H 16 Calc, 117 

(8) POSSESSION AND PROOF OF TITLE. 

15. — Person out of pos'^esswu — Bculeuce of title.'] 
Possession is evidence of title, and is piimarily 
exclusive. It is foi him who impugns this ex- 
clusive title to show that^ the iiossession arose 
in some way which has preseived his own light 
In every case the person who has been out of 
possession for moie than twelve years must make 
out soraeyn'iwift facie title, and some agieement 
or acknowledgment of that title, such that pos- 
session is depiived of its ordinal y effect thiough 
being held on a joint right, or a subordinate 
light. Ramohandra Nabayan Narayan 
Mahadev. 

[I. L. R 11 Bom. 216 

See also Tatya o. Anaji. 

[1. L, R. 11 Bom. 220 note 
and Yithoba v. Narayan. 

[I. Ii. R 11 Bom. 221 note 

(9) PRE-EMPTION. 

16 — P Hrehase-money — Beideuee of aousldera^ 
tioii ] In suits for pre-emption, where the 
amount of the consideration for the sale is in 
dispute, the lule as to the burden of pi oof is 
that, in the fiist instance, the plaintiff who al- 
leges the piice stated in the deed of sale to be 
fictitious must give some girinid facie evidence 
leading to tbe presumption that the price so 
stated was not the tiue price Having done 
that, it then lies upon the vendor and vendee to 
give such an explanation by evidence as will go 
to rebut the presumption i aised by the plaintiff’s 
evidence. In the majoiity of cases the only 
facie evidence which the plaintiff-pre- 
emptor could produce would he eithei evidence 
showing that the vendor or the vendee had made 
an admission that the pi ice was fictitious, 
or else evidence showing that the market- value 
of the pioperty was so much less than the 
alleged price as would lead any leasonable man 
to come to the conclusion that th« alleged pi ice 
was not the real piioe. Where the piice stated 
in the deed of sale was nearly five times the 
market- value of the property sold, and the pur- 
chaser gave no explanation showing why he was 
willing to buy the pi operty at a price apparent- 
ly so extiavagant— that there was sufficient 
evidence upon which to find that the price al- 
leged in the contract was fictitious. Bliagwaii 
Siughw Mahiihir Singh l.Jj R. 6 All. 184, fol- 
lowed. SlIEOPARGASH DUBE l\ DhANRAJ DuBE. 

[I. L R. 9 All. 225 
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(10) SALE FOR ARREARS OF REYENUB. 

17. — Meveune Sale Law — Act XI of 18.59, s. 37 
— Piirehaser of estate sold at auction, Rights oj.] 
The onus of proving that under- tenures in 
ta luk sold at a reven'ie-sale under Act XI of 1869 
fall under any of tne exceptions to s. 37 of that 
Act is on the person alleging the under-tenures 
to be witbin such exceptions. Rash Behaei 
Bosu Hara Moni Debya. 

[I. L. R. 15 Galo. 555 

(11) SALE IN EXECUTION OF DECREE. 

18 — Suit for conflnnation of sale — Suit to set 
aside order eancellmg sale —Sale for 'inadequate 
gnice, allegation of — Material irregularity, joroof 
of] In a suit for confirmation of a sale held in 
execution of a decree by the Collector under s 320, 
Civil Procedure Code, and to set aside an ordei by 
the Colleetor cancelling the sale, where it is plead- 
ed m defence that the property was sold for an in- 
adequate price, it lies on the defendant to show 
that there has been a material iirrgiilaiity 
in publishing or conducting the sale. Bandi 
Bibi V . Kalka. 

[I. Ii. R. 9 All 602 

ORDER FOR ISSUE OF NOTICE UN- 
DER s 494 OF CIVIL PROCEDURE 
CODE. 

See Appeal— Orders. 

tLL.R.12Ma^ 186 

See Superintendence of High Court 
—Civil Procedure Code, s. 622 . 

[I.L. R. 12 Mad. 186 

ORDER GRANTING LEAVE TO AP- 
PEAL TO PRIVY COUNCIL. 

See Review— Orders subject to 

Review. 

fl. L. R. 16 Calc. 292 note 

ORDER OF SPECIAL JUDGE AS TO 
SETTLEMENT OF RENTS. 

See Special or Second Appeal — 
Orders subject to Appeal. 

[I.L. R. 16 Calc. 596 

See Superintendence of High Court- 
Civil Procedure Code, s. 622 . 

[1. L. R. 16 Calc, 696 

ORDER REFUSING LEAVE TO APPEAL 
IN FORMA PAUPERIS. 

See Letters Patent, High Court, 
N.-W. P , CL. 10 

[I L. R. 11 AIL 375 
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OUDH ESTATES ACT (I OF 1869). 

See Hindu Law— Partition— Eight to 
Partition— GENERALLY. 

[X Xi. R. 16 Calc. 397 

1 — Interest of reqisterefl talulidar — Trust — 
Joint estate.^ A talukdaiixistafce, though, enter- 
ed m the name of one member of a joint family 
in the lists piepaied in conformity with the Oudh 
Estates Act, 1 of 1869, may be subject to a trust, 
implied from the acts and declarations of the 
talukdai, for the Joint family as a joint estate. 
Harden jBalish v. Jawahtr Sniglt^ I L E .3 Calc. 
622 ‘ L E 4 I. A. 178, PiRTHi Lal %\ JoWAHIB 
Singh. 

ri. L. R. 14 Calc 493 
fL. R 14 I. A. 37 

2. — Sanad, oonstrtictio/i oj — Grant of absolute 
beneficial interest ] Beld, that a talukdar was 
entitled as proprietor to the lands included in his 
sanad where he had not been by agreement or 
otherwise clothed with any trtst as regards the 
same. Haidar Ali Khan v. Nawab Ali Khan. 

[L. R 161 A. 183 

fl. L, R. 17 Calc. 311 

~ — , ss. 8, 18 and 22 

See Hindu Law— Will — Construction 
—Special cases of Construction 

[x. X.. R. 15 Calc. 726 

r 

, s. 13. 

1 . — Registration in accordance with the rules 
of 1862, regulating the place and mode of it, in 
Ondlul An Oudh talukdar made a grant of a 
village, part of her talukdari, to her adopted 
daughter; the instrument lequiiing, in order to 
he valid under Act I of 1869, s, 13, to be register- 
ed within one month after execution. With a 
view to its registration, she, being a purda-nasli^n, 
sent for the neighbouring pargana registrar, who 
attended at her house tor her convenience, took 
her acknowledgment of the document, lecorded 
the registration, and filed a copy of tbe document 
in his office. Held, that this proceeding was a 
registration of the document, complete and effect- 
ive,— having been substantially a legistration at 
the pargana office. Majid Hossein v. Fazl-ul- 
nissa. 

[I.L R 16 Calc. 468 
[L. R, 16 I. A. 19 

2 — S. 13, Sub-section l^Meaning of “ hi- 
testate" as there iised^Writtcn but •unregistered 
mitlionty to adopt — Registration Act {III of 
1877), 17.] The Oudh Estates’ Act, 1869, re- 

quires the registration of the writing by which 
an authority to adopt is exercised ; but nob the 
registration of the authority, which is required 
by the Act to be in writing. The Indian Eegis- 
txation Act IXI of 1877, which does require 


OUDH ESTATES ACT (I OF 

authorities to adopt to be registered, expressly 
excepts authoiities conferred by will. Tbe word 
‘ intestate,” m s. 13, sub-section 1, of tbe Oudh 
Estates’ Act, 1869, means intestate as to tbe 
talukdari estate ; and the use of the word does 
not exclude fiom the exception in that sub-sec- 
tion a son adopted under an authority confeired 
by a taliikdar’s unregistered will. A talukdar 
by his will autboiized his senior widow to select 
and adopt a minor male child of his family to be 
the owner of the entire riasat. This power having 
been exercised, tbe following objections to tbe 
adoption weie disallowed : Isi/, one founded on 
the will nob having been registeied, and, conse- 
quently, the authoiity not having been registered. 
2ndly, one founded^ on the eiioneous argument 
that the adopted son was not witbm tbe class ex- 
cepted in s. 13, sub-secbion 1, and therefore could 
not take under an unregisteied will Bhaiya 
Eabidat Singh v. Indar Kunwar, 

[I. li. R 16 Calc. 556 
[L. R, 16 1. A 63 

OUDH LAND REVENUE ACT (XVII OF 
1876), s 158. 

Sec Jurisdiction of Revenue Court— 
OuDE Rent and Revenue Oases. 

[1. L.R, 15 Calc. 515 

OUDH RENT ACT (XIX OF 1868), ss. 41 
and 83, cl 4. 

I Jurisdiction OF Revenue Court— 

I Oudh Rent and Revenue Oases 

[I. L. R. 15 Calc 615 

OUDH SUB-SETTLEMENT ACT (XXVI 
OF 1866). 

See Jurisdiction op Revenue Court — 
Oudh Rent AND Revenue Cases. 

ri. L. R. 15 Calc. 516 

OWNERSHIP. 

See Khoti Tenure. 

[I, L. R. 11 Bom, 680 

I? *■ 

PARDA-NASHIN WOMEN 

See Commission— Criminal Cases. 

[I. L. R 15 Calc. 775 

See Registrar of High Court, Au- 
thority OP 

[I. L. R. 16 Calc. 330 

Sec Will -Attestation. 

ri. L. R. 16 Calc. 19 

--^Mahomedan law — Sale of an undivided share 
— Burden of proving validity of sale hj a gosha 
woman:\ Suit for partition and possession of an 
undivided share of property sold to plaintiff by 
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an aged gosha lady of tlie class of Canarese 
Mabomedans called Navayafcs. The property 
sold was the vendor’s shaie as heiress of her 
father, brother, and sister, who died in 1856, 3866 
and 1871, respectively ; but it appealed that the 
pioperty of the family had been in the posses- 
sion of one managing member since 1856 . Held 
that the plaintiff having discharged the burden 
of proving that the conveyance to him was volun- 
taiily executed, and that the transaction evidenced 
by It was real and l}07id jide^ the conveyance was 
operative. Khatija t). Ismail. 

[[1. L. it. 12 Mad. 380 

PARDON. 

— Criminal Procedure Code^ ss. 337, .S89 — 

AceomjAtce — Tender of pardon, effect of — Siibse- 
pient trial of accomplice for connected offences ] 
A prisoner charged befoie a Magistrate at Benares 
with offences punishable under ss. 471, 472, and 
474 of the Penal Code, made a confession to the 
Magistrate in respect of those offences. He was 
then ^'ent in custody to Calcutta, and was there, 
together with other peisons, chaiged befoie a 
Magistiate with offences punishable under ss. 467. 
473, and 476. The conduct to which these charges 
related was closely connected and mixed up 
with that to which the charges fiist-meutioned 
had reference. Under s. 337 of the Criminal 
Procedure Code, the Magistrate at Calcutta ten- 
dered a pardon to the prisoner upon the condition 
specified in that section, and the prisoner accept- 
ed the pardon, and gave evidence for the prosecu- 
tion. The Magistrate held that this evidence 
was not sufldciently coiioborated, and accordingly 
discharged all the accused, but the paidou was 
not withdrawn, and there was nothing to show 
that the Magistrate was dissativsfied with the 
prisoner’s statements or considered that he had 
not complied with the conditions on which the 
pardon was tendered Subsequently the piisoner 
was committed by the Magistrate of Benaies for 
tiial before the Court of Sessions upon the 
charges under ss. 471, 472 and 474 of the Penal 
Code. He pleaded not guilty, hut did not in teims 
plead the paidon as a bar to the tiial, though he 
made some reference to the subject ; and the Ses- 
sions Judge having made a brief iflquiiy as to the 
proceedings at Calcutta, came to the conclusion 
that there was no sufS.cient proof of any con- 
ditional pardon, and convicted and sentenced the 
accused : Held that by the terms of the condition- 
al pardon granted to the accused by the Calcutta 
Magistiate, the conditions of which were satis- 
fied as was shown by its never having been 
withdrawn, the accused was protected fiom trial 
at Benaies in respect of the offences under ss. 471, 
472, and 474, and was not liable to be proceeded 
against in respect of them, and that the trial 
and conviction were therefore illegal. Although 
s. 337 of the Criminal Procedure Code does not 
in terms cover a case where a Magistrate holding 
a preliminary inquiry for committal against 
several persons, tenders a conditional pardon to 
one of them, examines him as a witness, and 
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PA RDON — concluded. 

subsequently dischaiges all the accused for want 
of a primd facie case against them, the words 
every person accepting a tender under this 
section shall be examined as a witness in the case” 
mean that for all purnoses (subject to failuie to 
satisfy the conditions, **f the paidon as provided 
for by s. 339) such a person ceases to be triable 
for the offence or offences under inquiiy or (with 
lefeience to s 339) for “ any other offence of 
which he appears to have been guilty in connec- 
tion with the same matter ” while making a 
full and true disclosure of the whole of the cir- 
cumstances within his knowledge relative to the 
offences ” directly under inquiry. The words last 
quoted refer to the importance, when a pardon is 
tendered, of encouraging the approver to give the 
fullest details, so that points may be found in his 
evidence which may be capable of corroboration. 
The question of how far the pardon protects 
him, and what portion of it should not protect 
him, ought not to be treated in a narrow spirit. 
Queen-Empeess V . Ganga Ciiaean-. 

[lI L. R.11A11.79 

PARSIS. 

1 — Inj ant marriage among Par Consent of 
father or guardian — Suit to declare an 'infant 
marriage null and void-^IXigh Court — Parsi 
Matrimonial Court — Jurisdiction — Act XV of 
1865 — Letters Patent, s l^—Pnglislh law — 
sequent consent or repudiation — Adoption of Hindu, 
practice hg Pai'sis.} In 1868 the plaintiff and de- 
fendant. then of the ages of seven and six yeais re- 
spectively, went thiough the ceremony of maWage 
m the presence of their respective parents and 
according to the lites of their religion The 
formal consent on behalf of the plaintiff was not 
given by his father, but by his uncle, with whom 
he was living and by whom he had been adopted. 
Nineteen years after waids the plaintiff filed this 
suit praying foi a declaiation that the pretended 
mairiage was null and void and did not create 
the statm of husband and wife between the 
plaintiff’ and defendant. The defendant resisted 
the suit, and claimed to be the lawful wife of the 
plaintiff. The plaintiff and defendant never lived 
together as man and wife, nor was the marriage 
ever consummated : Held that under the cir- 
cumstances the formal consent of the uncle and 
the tacit consent of the father were enough to 
satisfy the lequirements of s. 8 of Act XV of 
1866, which requires the previous consent of 
the father or guardian to the mainage : Held^ 
further, that such a suit not being in the cate" 
gory of suits relegated to a special Court by Act 
XV of 1866, the juiisdiction to try it remained in 
the High Court, to which it had been given by 
s. 12 of the Letters Patent : Held, also, that 
the law to be applied was the English law (subject, 
however, to any well-established usage) : that 
by the English law such a marriage would be an 
inchoate and imperfect mainage capable of re- 
pudiation by either party after arriving at years 
of discretion, but capable also of being made a 
valid and binding marriage by the consent of the 
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"PAItTlEiS— continued. 


paities thereto after they had arrived at such age. 

further, that the ciicmustances of the case 
showed that there had been such acquiescence in, 
and acceptance of, the marriage by the plaintifl: 
after arriving at years of discretion as to render 
the rnarnage vaiid and bin^rng on him, and inca- 
pable of subsequent repudnition. Consummation 
IS the best proof of consent to a maniage, but 
is not the only pi oof. And, semhle, that al- 
though the practice of infant marriages is one 
which finds no wan ant in their own religious 
system — the Parsis in Western India have m the 
course of centuiies so generally adopted such 
practice from their Hindu neighbouis as to give 
such maniages amongst themselves all the vali- 
dity they possess amongst Hindus, making them 
independent of any question of subsequent con- 
sent or non-consent by the parties thereto Pee- 
EHOTAM HOBMUSJI DUSTOOR V MehERBAI. 

[I. L R. 13 Bom. 302 


2 — Pavsi Sueeessio/i Act XXI of 1865, s, 5 
— *' Widower meaning of word — A widower on se^ 
cond marriage is still a widower relatively to de- 
ceased ioife ] In s. 5 of the Parsi Succession 
Act XXI of 18G5 the word “widower” means 
a widower relatively to the deceased wife only, 
and without consideration of the fact or possibi- 
lity of the widower lemaiiymg. D, a Paisi, 
died intestate on the IDth September 1885, leav- 
ing a widow (the defendant), and two daughters, 
and the bens of a pie deceased daughter, J, him 
surviving J had been the wife of the plaintiff, 
and hjvd died thiity-foiu yeais before the date of 
this suit, leaving, as hei heirs, her husband (the 
plaintiff) and one daughter, who was still living. 
After J's death the plaintiff married again, and 
his second wife was living at the date of this 
suit Letteis of administiation to D's estate 
weie granted to Ins widow, the defendant. The 
plaintiff claimed a share in I)'s estate, contend- 
ing that he w^as the widower of J, one of the 
daughters of the intestate, and entitled as such 
under s. 5 of the Parsi Intestate Succession 
Act XXI of 1865 * Ilf hi that he was the widow- 
er of J within the meaning of the section, and, 
as such, was entitled to a share in D's estate. 
Jehangir DHANJIBHAI SURI'I V . Perozbai. 

(I. L. R. 11 Bom. 1 
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[I. L. R. 10 AIL IS 


Substitution of. 

See Privy Council, Practice of. 

[I. L. R 16 Calc 184 

(1) PARTIES TO SHITS. 

(a) Benamidars. 

1. — Might of suit — Suit for declaration of title 
to, anil 1 01 possession of,, tmmoveaUe property — 
Disclaimer of real owner In a suit for a de- 
claration of the plaintiff’s right by puichase to, 
and for possession of, ceitam immoveable pio- 
peity, it was found on the evidence that the 
plaintiff was merely a henamuhir foi one of the 
defendants, and had no right to the pioperty. 
That defendant in hia evidence disclaimed any 
title to the property : field that the plaintiff had 
no light to sue, being a mere lenamidar, and 
neither the disclaimer of the real owner, nor the 
fact that he was a party to the suit, was sufficient 
to enable the plaintiff to maintain the suit when 
instituted, oi to entitle him to have the real ownoi 
added as a co-plamtiff. Prosunno Coomar Jtoy 
Chowdhry v. Gooroo Churn Seni, 3 W R. 159, 
followed. Hari Gobind Adhikari v. Akhoy 
Kumar Mozumdar. 

[I. L. R. 16 Calc. 364 

( fi ) Executors. 

2. --Wai—3mdu Wills Act {XXI of 1870)- 

SueeesmmAct{Xofimb)j s, lld-^Proliate and 
Administration Act (K of 1881), s. 4t--IIindu 
null made outside Bombay relating to property 
Situate partly loithm and partly outside Bombay — 
probate of such will — Bffect of-— Mep resent at ion of 
the estate,'] One L died at Surat in 1873, possess- 
ed of ancestral property situate partly in Bombay 
and partly in the Suiat District. He left a 
widow, Bj and a minor son, At his death he 

made a will bequeathing bis property to his son 
and appomtmg certain executors to manage the 
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PARTIES — continued 
(1) PARTIES TO 

(2>) Executors —concluded 
pioperty during the son’s miuoiity. The son 
died in 1877, leaving a minoi widow, iV In 1879 
one of the executois obtained piobate of L\s 
will fiom the High Couit In 1884 a suit was 
filed, on behalf of the minor y, against hei 
mother-in-law, to lecover possession of the pro- 
pel ty coveied by the will of L. One of the 
defences to the suit w’-as that the propeity in dis- 
pute had vested in the executor, who had obtained 
probate of the will, and that as the defendant 
held the estate under the executor, the suit was 
not maintainable without impleading the exe- 
cutoi : IleUl that the executor was not a neces- 
sary paity to the suit. S. 179 of the Indian 
Succession Act(X of ISdo) as mcoipoiated into 
the Hindu Wills Act (XXI of 1870) did not apply 
so far as it related to propeity outside Bombay 
The pioperty in dispute was situate in the Smat 
District. It was joint ancestial piopeity. On the 
father’s death it vested in the son by survivorship, 
and on the son’s death it vested in the son’s 
widow, the plaintiff in the piesent suit. Undei 
the piovisions, therefore, of the Piobate and 
Administration Act (V of 1881), s. 4 (if that 
Act can be held to operate at all m the Mofussil 
befoie a notification is issued under s. 2,) the 
estate could not vest in the executoi , as it had 
passed by suivivoiship to another peison long be- 
foie the Act came into operation. Bai Harkor 
V, Maneklal Rasikdas. 

[I. li. R. 12 Bom. 621 
(c) Government. 

S,^Secretary of State — Cause of action — Statute 

21 and 22 Vie.^ o, 106, s. 65 2 S. 65 of 21 and 

22 Vic., c 106, does not constitute the Secre- 
taiy of State a body corpoiate, but simply lays 
down that that officer and department aie to be 
sued as a body coiporate. A suit, therefore, 
brought against the Secretary of State is not one 
against any person or any real body coipoiate, 
but is one biought against a nominal defendant, 
such nominal defendant being put upon the re- 
cord meiely to enable the plaintiff to obtain the 
remedy secured to him by s. 65. Doya Narain 
Tewary V. Secretary op State for India. 

[I. L. R. 14 Oalc. 266 

4;.~^Bomha'i/ Ahkari Act (V of 1878), ss, 29 
and 67 — Suit for m07iey %Ueqalhj lowed hy a far^ 
mer of atliari revenue — Collector, 2 The Collector 
is not a necessary party to a suit brought against 
a farmer of ahkaii revenue for a refund of money 
illegally levied at his instance by the Collectoi 
undei s. 29 of the Bombay Abkaii Act (V of 1878), 
S 67 of the Act expressly exempts the Col- 
lector from responsibility. Narayan Venku r. 
Sakharam Nagu. 

[I. L. R.n Bom. 510 

^.—Specific Behef Act {I of ISIl), s. 12 — Ob- 
struction to iilleycd luyhway To a suit by an 


I PARTIES — continued. 

(1) PARTIES TO BVIT^— continued. 

(e) concluded, 

owner of land under s. 42 of the Specific Relief Act 
against one of the public who formally claims to 
use such lands as a pri Aic road, and who thereby 
has eudangeied the title of the owner, it is 
unnecessaiy to make the Secretary of State a 
paity. Chuni Ball v . Ram Kishen Sahu 

[I li. R. 15 Oalc. 460 

(d) Husband and Wife. 

6. — Practice — Wife ka'Cing an Enrflislh domicile 
Suing without her lLicshand.2 Case in which it was 
held that a wdfe having an English domicile is cap- 
able of suing without joining her husband as aco- 
plaintiff. Hughes v Delhi and London Bank 
[I. L. R 15 Calc. 35 

(^e) Joint Family. 

7 — Ifanager of joint family — Suit by manager 
alone — Co-parccncrs ndiether neccs'ianj partiei , — 
Ctcil Procedure Code (Act XIV oj 1882), s. 30 
— Amendment of pleadings— Plaint amended in 
second appeal by adding parties ] The plaintiff 
as manager of an undivided Hindu family sued to 
recover possession of certain lands from the 
defendant The defendant contended that the 
plaintiff’s minor brother and uncle, who were has 
undivided co-parceneis, should be made parties to 
the suit The Couit of First Instance held that 
the plaintiff, as manager, could sue alone, and 
passed a deciee for the plaintiff. The fitst* Ap- 
pellate Court revel sed the deciee, holding that 
the plaintiff could not sue alone, except under 
the piovisions of s. 30 of the Civil Pioco- 
dure Code, which had not been complied with. 
On second appeal to the High Court held that 
the defendant was entitled to have the plaintiff’s 
uncle and minor brother placed on the record 
either as co-plain tiffs oi as defendants. The right 
of a plaintiff to assume the chaiaotei of manager , 
and to sue in that charactei, raises a question of 
fact and law which varies as the other members 
of the family aie minors or adults, and, theie- 
fore, the defendant is always entitled in such 
suits, when the objection is taken at an eaily 
stage, to have the othei members of the family, 
when they are known, placed on the record, to 
ensure him against the possibility of the 
plaintiff’s acting without authority. The plain- 
tiff was allowed on second appeal to amend his 
plaint by making the other members of the family 
parties to the suit. Hari Gopal v, Gokaldas 
Kushabashet. 

[I L. R. 12 Bom. 158 

(/) Landlord and Tenant. 

S,— Joint lease— Smt by one of joint lessors who 
has acquired interest of the other— Co-omners— Suit 
in ejectment by one co-oimier — Parties — Oral agree- 
ment inconsistent ivltk loritten contract — Evidence 
(i 1872), 92.] K and P weic co-owueis 

of certain pioperty m Bombay, and by a writing, 
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PARTIES— I 
(1 ) PARTIES TO SUITS— 

(/) Landlord and TE-NAi^in—ooticliided. 

dafcedJaiiufiry 1883, they granted a lease o£ tlie 
whole of the said property to tbo defendant for 
atcim of three yeais, frohii the 1st Maicli 1883 
to the 28th Febiuary 1880, at a monthly rent of 
Rs. 706. Subsequently to the granting of the 
said lease, via,, on the 1st September 1883, P con- 
veyed her equal and undivided moiety of the 
said property to the plaintiff On the 30th J anu- 
ary IS 80 — i e , a. month befoio the expiiation of 
the lease — the plaintiff gave the defendant notice 
to determine the tenancy, and required him to qmt 
on the Isb March then next. The defendant re- 
fused, and the plaintiff brought this suit for pos- 
session and for occupatron rent from the 1st 
March 1886. The defendant pleaded that the 
plaintiff was not entitled to sue alone * £[eld that 
the suit was maintainable by the plaintiff alone. 
Ebrahim Pir Mahomed v. Cuesetji Sorabji 
De Yitre. 

[I. L. R. U Bom. 644 

(y) Mortgages, Suits concerning. 

9 — Su'd for redemption or recover tj of property 
on payment of a chary Possession after redemp- 
"^ion hy one of seieral mortyagors — Adierse jwsses^ 
.sion—Limdation ] The plaintiff sought to ic- 
covei his fatbei’s share in two poitions of family 
pioperty, one of which had been moitgaged by 
the plaintiff’s father and the father of the de- 
fendant No. 1 jointly ; the other had been mort- 
gaged by the plaintiff’s father jointly -with the 
father of defendant No. 1 and the husband of 
defendant No. 2. The first was ledeemed by the 
father of defendant Ne, 1 alone in 18G8 ; the 
second was redeemed by the defendant No. 1 
more than twelve yeais befoie the suit. The 
parties were Mahomedans, and the plaintiff had 
a brother and three sisters, only one of whom 
(defendant No. 2) was a party to the suit Defend- 
ant No 1 contended that the suit was defective 
for want of paities, and that it was time-ban ed 
The Suboidinate Judge awarded the plaintiffs 
claim. The A.ssi.stant Judge, on appeal, held that 
the plaintiff’s bi others and sisteis were necessaiy 
paities, but that it was too late to join them, the 
suit with regard to them having become baried 
by limitation. He therefore dismissed the suit 
On second appeal, held by the High Court that 
all persons interested in a property, which it is 
sought to redeem or recover on payment of a 
charge, are necessary parties, as otherwise the 
possessor may be exposed to many suits upon tho 
same cause of action : IJeJd, also, that the plain- 
tiff’s brother and sisteis ought to have boon join- 
ed as co-plaintiffs, the defendant No. I’s posvscssion 
after redemption not being adverse to them. If 
it was adverse at all, it was adverse to the whole 
of the plaintiff’s branch of the family, so as to 
bar the right of the group altogether. But that 
was no reason why the co-owners should not bo 
admitted as co-plaintiffs, and the suit go on upon 
its merits. Bhaudin v, Ismail, 

[I. L. R, 11 Bom. 425 


PARTIES — cent mu ed. 

(1) PARTIES TO SUITS-co?ij5iww/iYL 
(y) Mortgages, Suits concerning — camtuiued. 

10 . — Bight to sale — Death of sole mortgagee 
leaving several heirs — Sale of mortgagee's rights 
hy one of such heirs — Suit hy purchaser for sale of 
mortgaged propertij — Transfer of Property Act 
IV of 1882, s. 67.] Upon the death of a sole 
mortgagee of zemindaii property, his estate was 
divided among his heirs, one of whom, a son, was 
entitled to fomteen out of thiity-two shares. The 
sou executed a sale-deed wheieby he conveyed the 
mortgagee’s rights under the inoitgage to another 
peison. In a suit for sale biought against the 
mortgagor by the representative of the purchaser, 
it was found that the plaintiff acquired, under the 
deed of sale, only the rights in the moitgage of 
the son of the moitgagee, though the deed pur- 
ported to be an assignment of the whole moitgage. 
Held by the Full Bench that the plaintiff was not 
entitled, in respect of hrs own share, to maintain 
the suit for sale against the whole property, the 
othei parties interested not having been joined. 
Far&otam Saran r. Mulu. 

[I. L. R. 9 All. 68 

11 — First and second mortgages — Second niort^ 
gagee not made pasty to suit hy fir mortgagee 
for sale of mortgaged ggr ope rig— Transfer of Pro-- 
perty Act 1882), s ^l)-^Kotwe ] Certain im- 

moveable propeity was moitgaged in 1865 to Zf, 
m 1871 to ^r, and in 1873 again to II In 1883 the 
piopeity was pin chased by J/, the representative 
of G, in execution of a deciee obtained in 1877 
by G m a suit for sale biought by him upon the 
moitgage of 1871. To this suit and deciee the 
moitgagee under the deeds of J8G6 and 1873 was 
not a party. In 1885, M sued the lepiesentatives 
of II for redemption of the mortgage of 1865, 
One of the defendants pleaded that as he was a 
puisne incumbiancer in the property in suit at 
the time of the i>Iaintiff’s suit against the mort- 
gagors m 1877, he ouglit to have been made 
a party to that suit, and thus afforded an oppor- 
tunity of protecting his rights by payment of 
the moitgage-monoy.” He did not in the Couit 
below ....k m express teims to foe allowed to 
ledeem the plaintiff’s moitgage, bub he did so 
m appeal to the High Gouic. Ileldj with refer- 
ence to the terms of s 85 of the Transfer of Proper- 
ty Act, that inasmuch as the defendant was in pos- 
session of the mortgaged property at the time of 
the suit of 1877, and his mortgage was a registered 
matiumcnty'it must be piesnnicd that the plaintiff 
had notice of its existence and should therefore 
have made him a party, and thafc^ under tho 
circumstances, he should be placed in the same 
position as ho wuiiild have held if the decree of 
1877 had never had been passed. Muhammad 
Samiuddin t'. Man Binge. 

LI. D. R, 9 AIL 125 

11.— to determine, rights of mortgagee^ 
Ilef)rcsentatives of mortgagors ] Case in which 
the representatives of certain mortgagors were held 


( 745 ) 


DIGEST OF CASES. 


( 74G ) 


PARTIES — oohtinued, 

(1) PARTIES TO 

{g) Moetgages, Suits concerning— 

to be necessaiy paities to the suit (whicli was one 
to deteimine the lights of nioitgagees 

on the following giounds (^a') tliat the lights 
of the mortgagees could not be determined with- 
out at the samo time determining the liability of 
the moitgagors , (Jb) to avoid multiplicity of suits 
ip) to give them an opjioitunity of being present 
at the taking of any account that might be 
oidered as between the moitgagees 5 * and (<Z) to 
entitle the plaintiff or defendant to obtain 
costs out of the pioceeds of the sale of the moit- 
gaged property Hughes v. Delhi and London 
Bank. 

[I L. R. 16 Calc. 35 

redemption — Parties to such Suit — 
Idqnitij of redemption, inter et^t in of persons related 
to the mortgagor,'] The plaintiff sued the defendant 
to redeem certain hhoU lands mortgaged by the 
plaintiff’s father to the defendant’s uncle The 
defendant objected that the separated uncle and 
cousins o£ the plaintiff should be made co-plam- 
tiffs in the suit These lelations of the plaintiff 
were not joint members of the plaintiff’s family 
at the time of the moitgage, nor did they claim 
any interest in the equity of ledemption : Held 
that the plaintiff’s uncle and cousins were not 
necessary paities. In the absence of evidence to 
the contrary it must be presumed that the mort- 
gage was made by the plaintiff’s father in his 
individual capacity. If the defendant had shown 
that at the date of the moitgage the plaintiff’s 
father and uncles were undivided, it might have 
been piesumed that the moitgage was on their 
behalf as well as on his own But this the de- 
fendant had failed to do. The mortgage did not 
purport to have been made by the plaintiff’s father 
as managei of the family, nor did it appeal that 
the plaintiff’s uncle and cousins claimed any inter- 
est in the equity of ledemptioii, The mere fact 
of their relationship gave them no mteiest in it 
Ragho Vinayak V. Daud 

[I. L. R. 13 Bom 51 

(7i) Partnership, Suits concerning. 

lA,— Plaintiffs — Partnership debt — Suit hy sole 
sm'Viring partner — Pepresentatwes of deceased 
partner — Contract Act JX of 1872, s 45 — Civil 
Procedure Code, s 26.] The rule of English law 
that, in trading partnerships, although the right 
of a deceased partner devolves on nis represent- 
ative, the remedy survives to his co-partnej:, who 
alone must enforce the right by action, and is 
liable on recovery to account to the representative 
for the deceased’s share , should be applied in 
India, in the absence of statutoiy authority to the 
contrary. The effect of s. 45 of the Contract Act 
(IX of 1872) is to extend the English law appli- 
cable to trading paitnerships to all cases of 
partnership. There is nothing either in that sec- 
tion nor in s. 26 of the Civil Procedure Code, read 
with it, to show that the representatives of a 


PARTIES — continued 

(i) PARTIES TO SmTB--contmued, 

(h) Partnerships, Suits concerning— 

deceased partner must be joined in an action for 
a paitneiship-debt bi ought by the surviving 
I paitner, though it in^y be that they might ba 
joined m such an action. Gobind Prasad u, 
Ohandar Sekhar. 

[I. L, R. 9 All 486 

(?) Rent Suits, and Intervbngbs in 
such Suits. 

16.~XAV. P. Bent Act XII of 1881, 148-* 

Landholder and tenant — Suit for rent ivliere the 
right to receive it is disputed —Third person who 
has receiied rent made party — Jurisdiction of Bent 
Court to pass decree for rent against such party-^ 
Question of title ] In a suit by a landholder for 
lecoveiy of lent, the defendants pleaded that 
they had paid the rent to a co-sharer of the plain- 
tiff The co-sharer made a deposition in which 
he alleged that he was entitled to the lent not 
only as a co-sharer, but also as the appointed agent 
of the plaintiff. The Oouit theieupon made him 
a party to the suit under s. 148 of the Rent Act, 
and passed a joint-deciee against him and the 
tenant foi lent . Held, that the Court was j’usti- 
fied in making him a paity under s. 148 of the 
Rent Act, but was not competent to pass a decree 
for lent against him A party who is brought in 
under s. 148 of the Rent Act cannot be made 
subject to the deciee for rent so as to allow exe* 
cntion to be taken out against Mm, whether 
his "bond fide receipt and enjoyment of the rSnt is 
proved or not. The only person against whom 
such a deciee can be passed is the tenant Madho 
Prasad v. Ambaif I. L. R. 6 All. 603, referred to. 

Edge. 0. J , semlle, that the intention of the 
Legislature in allowing a third person who claims 
under s 148 of the &nt Act to be made a party 
to the suit may possibly have been that, by bnng- 
iiig him in, he may be bound by a declaration in 
the suit that he had in fact received the rent, so 
as to pi event him in the civil suit from denying 
the fact that he had received it. In a suit by a 
landholder for recovery of lent in which a third 
person alleged to have received such rent is made 
a party under s. i48 of the N.-W. P. Rent Act 
(XII of 1881), the question of title to leceive the 
rent cannot be determined between the plaintiff 
and such person, but can only be litigated and 
determined in a subsequent suit in the Civil Court. 
The only question between the plaintiff and the 
person so made a party which can be determined 
m the Rent Court under s. 148 is the actual 
receipt and enjoyment of the lent Gobind 
Ram V. Narain Dass. 

Cl, L. R. 9 All. 394 
(y) Reversioners. 

16. — Bight of revei'sioner to sue foi declaratory 
decree J A polham was granted to a Hindu on 
service tenure, and the last male holder died iu 
I860, leaving Mm surviving a widow X and a 
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PAUmm-eontunnui. 

(7) PARTIES TO B>VTS:^-^miclnitc(L 
(//) REVEiiSiONEES-~£»(?;e6*Zw<W. 
daughter G, lu 1806 the Government disoon- 
tinned the seivice, and in Hon thexeof and of the 
levcrsionaiy interest of t]^ Ciown imposed a 
quit-rent, and an ‘imm potmh was issued to /i by 
the hiam Commissioner by which her title to the 
estate was acknowledged by the Government, and 
the estate was conhimed to her as her absolute 
property subject to the quit-rent. In 1882 C and 
her minor son A sued A" and others to whom JiThad 
alienated poitions of the estate for a declaration 
that they were the levexsionaiy heiis of X, and 
that the alienations made by X weie good only 
during the lifetime of X. The District Judge 
held that theie being no collusion between C and 
the defendants, A was not entitled to join in 
the suit : JEeld^ that A was entitled to join C as 
co-plaintiS, Naeayana v. Changalamma. 

tl. L. R. 10 Mad. 1 


f 


{?i) Trusts, Suits relating to. 

17 . — Smt as to tonist /or sjfeoijic jpU)yose — 
Surphis after yerformance of Where a 

trust had been created for specific purposes, riz., 
the performance of religious and other duties, 
and the tiustee bad duly appointed another 
trustee iii his place, the lattex being entitled to 
hold the tiust estate . Melcl^ that in a suit in 
which all the parties interested were not before 
the Court, there could he no decision as to the 
extent of the trusts nor as to whether any sur- 
plus jirofits of the trust estate would, or would 
not, after the performance of the trusts, belong 
to the trustee personally. Btshen Chand Basa- 
WAT 1?, Nadir Hossein. 

[I, L. R. 15 Calc. 329 
[D. R. 15 I. A. 1 



(2) SUITS BY SOME OF A CLASS AS 
REPRESENTATIVES OF CLASS. 

18 . — Ciml Procedure Code^ s. 80 — Afalalar 
Law — Joinder of parties — Sait for cancellation of 
deeds — Deelaratory suit — Withdrawal of part of 
clahn.1 A and A?, j'unior memheis of a Malabar 
tanoad^ sued to cancel ceitain mortgages executed 
by their and senior anandraian, on the 

ground that the secuied debt was not binding 
on the tanoad, and to appoint A to the office of 
harnavan The last part of the pi ay er wasAvith- 
drawn. The mortgages were executed to secure 
a decree-debt, the decree having been passed r.r- 
against the late harnnean of the tar wad. 
No fraud was alleged, but the lower Courts found 
that the harnavan had been guilty of fraud in 
allowing the dcciee to be passed ex-parte. Tho 
plamtifis had not been parties to the decree, and 
the other junior membeis of the tarwad who had 
been joined, were* exempted from liability : Held 
per eur.^kll tbe membeis of the plaintiffs’ tarwad 
should have been joined actually or constructively 
under s, 30 of the Civil Procedure Code . Moidin 
Rutti V. Krishnan. 

[I. L. R, 10 Mad, 322 


PAUTmB-eonthiued. 

( 2 ) sum BY SOME OF A CLASS AS REPRE- 
SENT^ATIVES OF OLAS^-~~eoncluded 

19 — Civil Procedure Goih\ s. ZQ-—Trre(fularity 
In eh tl ease .] The plaintiffs AA^eio fisheimen be- 
longing to the village of A\ They claimed in 
this suit for themselves and tho other fishermen 
of their village, the exclusive right of fishing in 
the Nagothna Creek, between high and Ioav water 
mark, wuthin coitain limits set forth in tho plaint, 
and under s. 9 of the Specific Relief Act they 
sought to recover possession of that light from the 
defendants, who, they contended, had dispossessed 
them within six months before suit. It was con- 
tended by the defendants that the plaintiffs, 
who claimed on behalf of other fishermen of the 
village, should have proceeded under s. 80 of the 
Civil Procedure Code (Act XIV of 1582) . Held^ 
that the objection was a good one ; but, inasmuch 
as it was still open to the defendants to establish 
their right by a regular suit, the iriegulaiity in 
the present suit was not such as to call for the 
exercise of the poAvers of the High Couit under 
s 622 of the Civil Procedure Code. Bhundal 
Panda t\ Pandol Pos Patil. 

p. L. H, 12 Bom. 221 


(3) ADDING PARTIES TO SUITS. 

(a) Plaintiffs. 

20 . — Civil Procedure Code, ss.27 and 32 — Limi- 
tation— • Institution of su its— ' Change of gjartiesJ] 
The change of paities as plaintiffs, in conformity 
with the provisions of s 27 of the Code, does not 
give use to such a question of limitation as aiises 
upon the addition of anew pei son as a defend- 
ant under s. 32. Subodini Debi t\ Ganoda 
Kant Roy. 

[I. L. R 14 Calc 400 


21 . — Chil Procedure Code. 1882, s. $0— Joinder 
of parties— Suit for cmeellation of deeds — Bcelara- 
torg suit — Withdrawal of part of claim '] J. and 
B, junior members of a Slalabar tanoad, sued to 
cancel ceitain moitgages executed by their harna- 
ran and senior anandravan, on the ground that 
the secured debt was not binding on tho tarwad, 
and to appoint A to the office of harnaran. The 
last part of the prayer was wathdrawn. The 
moitgages were executed to secure a decree-debt, 
the decree having been passed expartc againsti 
the late harnaran of the tarwad No fraud Avas 
alleged, but the loAver Courts found that the 
harnaran had been guilty of fraud in allowing 
the decree to be passed exparte. The plaintiffs 
had not been paitios to the decree, and the other 
junior membeis of tho tarwad, who had been 
joined, were exempted from liability : field per 
cur . — All tho members of the plaintiffs’ tarwad 
should have boon joined actually or constructive- 
ly under s. 30 of tho Civil Procedure Code. 
Moidin Kutti i \ IOushnan. 

LI. L. R, 10 Mad, 322 
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‘PAHTl’ES-’Cimt^nucfL 

(3) ADDING PARTIES TO 
* m Defendants 

__ 22 — Li nutation — Sint forpxrfuerslup aacount-^ 
^ionif contract — JWac&sary j^o^'ties, OmiS'Uoa of — 
Addition of 71C10 defendant — Time of joinder^ how 
mater ial,~\ A suib was biougiit for partnership 
accounts. Upon the objection of the defendant 
it was found that a necessaiy paity defendant 
had been omitted, and such party was afterwaids 
added as a defendant at a time when the suit as 
ag-ainst him was bailed . Held, that the whole suit 
was lightly dismissed Ramdoyal v. J unmen joy 
OOONDOO. 

(I. li. I. 14 Calo. 791 

23. — Sudonginally against own Amendment 
of plaint — Ship added as jiantg dcfendant'l In a 
suit for collision oiiginally filed against the own- 
ers of a ship * Beld^ that the plaintiffs might 
amend the plaint by adding the ship as a paiby 
defendant. Bombay and Persia Steam Navi- 
gation Company v. Shepherd. 

(1. L. R, 12 Bom. 237 

(o) Appellants. 

24 — Apgcal lig widow of pulgnicnr-dchtor — 
Alleged adopted son ] A judgment-debtor died. 
His widow was theieupon placed on the lecord as 
Ills legal lepiesentativo. In the execiition-pio- 
oeedings which followed, the widow made an 
appeal to the High Couit against a ceitam order 
passed by the Court executing the decree To 
this appeal, a person alleging himself to be the 
adopted son of the deceased judgment-debtor 
applied to be made a paity. The wkIow opposed 
the application denying the fact of the adoption • 
Held that whether the applicant was or was not 
the adopted son of the deceased judgment-debtor, 
theie was no objection to entei mg his name on 
the lecord if the decree holder consented, as it 
tended to his secuiity that this should be done. 
The applicant was accordingly made a co-appel- 
lant with the widow. Laksiimibai r. Santapa 
Eevapa Shintre, 

ri. L. R. 13 Bom 22 

r 

{d) Respondents. 

Practice — Parties to eross^appeals.'] Suit 
by the adoptive son of the obligee (deceased) of a 
hypothecation-bond to recover principal and in- 
terest due on the bond against th^land compiised 
in the hypothecation. Defendant No. 1, the obli- 
gor of the bond, had executed it as raanagei of 
a joint Hindu family, of which defendant No. 2 
W'as a member, and for the iightful purposes of 
the family. The family subsequently became 
divided, and the hypothecated property was divi- 
ded between defendants Nos 1 and 2. Defen- 
dant No. I afterwards hypothecated part of his 
share for a private debt to defendant No. 3, who 
having sued on Ins hypothecation and brought 
the land to sale m execution became the purchas- 
er The Distiicb Muiisif passed a decree for the 


PARTIES — continued. 

(3) ADDING PARTIES TO SUITS-m?6’MY/. 
{d) Respondents— 

plaintiff, against which defendants Nos, 2 and 3 
piefeiied sepaiate appeals, the plaintiff being the 
sole respondent to oach appeal. The Distiict 
Judge on appeal passAd a decree diiGcting that 
the plaintiff should first proceed agaiusfc all the 
piopeity which was not subject to the hypothe- 
cation to defendant No 3, including the share of 
defendant No. 2. Defendant No. 2 preferred a 
second appeal joining all the other paities . Held 
that though both defendants Nos 2 and .1 pieferied 
sepal ate appeals f i om the original deci ee. they only 
mode the plaintiff respondent, and defendant No. 3 
omiGted to make the appellant (defendant No 2) 
a party to his appeal, but the relief prayed for m 
each appeal was that the original deci ee might be 
set aside so far as it was in plaintiff’s favor and 

against each appellant Having regard to 

the relief claimed, there was no reason to hold that 
the appellant (defendant No 2) was a necessary 
party to the appeal prefeired by defendant No. 3. 
Gopala V. Saminathayyan. 

[I. L. R. 12 Mad. 255 

(1 ) SUBSTITUTION OF PARTIES. 

(y) Plaintiffs. 

^Mailing defendants pplaintiffs after suit Uj 
them loould he harred — Limitation-- Civil Procc’‘ 
dure Code, 1882, s. ^2— Suit to set aside sale,} A 
nutta held by tenants in common was sold for 
arrears of levenue at a time when the owneisof a 
moiety thereof were minors. In a suit brought by 
the mother of these minors on their behalf against 
the Collectors to set aside the sale, the plaintiffs 
impleaded also the other previous owners, of 
whom one was the purchaser at the sale. Two 
others, in their written statement, pleaded that 
the purchase had been made in fraud of their 
lights, and claimed to be still entitled to their 
shares in the mitta on the ground that the pui- 
chaser must be held to have purchased for their 
benefit (Indian Trusts Act, 1882, s. 90). They 
fuither claimed that should the sale be set aside 
so far as the plaintiff’s interests weie concerned, 
the sale of then interests also should be held to 
be null and void. Before the suit came on for 
healing the Disfcricc Judge suo motu ordered that 
these two defendants should be made plaintiffs in 
the suit undei s 32 of the Code of Civil Proce- 
dure. At the date when this order was made, the 
claim of these defendants, had they sued to set 
aside the sale m their own inteiest, was barred 
by limitation . — Held that the ordei was illegal. 
Krishna v Mekamperuma. Krishna i\ Col- 
lector OF Salem, 

[I. li. R. 10 Mad, 44 

27. — Death of plaintiff after judgment.} ‘Wheti 
a person desiies to be added as lepiesentative upon 
the death of a plaintiff after judgment, he must 
satisfy the Couit that he is the proper peison to 
he so added. Muhammad Husain v Khushalo. 

[I. L. R. 9 All. 131 
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‘PA'RT^l'&S—contimied* 

(4) SUBSTITUTION OF PARTIES- 
(b) J udgment-Dbbtohs. 

28. — Civil Procedure Code^ 5 ^. 372 , 647— 
me^it after decree in Court of First Instance 
^Assignee made party aj^r appellate decree for 
purposes of executiou.'] ib. 372 of the Civil 
Procedme Code cannot be applied to the assign- 
ment, creation, or devolution of an interest subse- 
quent to the deciee in a suit The section has 
no application to proceedings in execution of 
decree ; and a Couit has no 3 uiisdiction, reading 
8. 372 with s. 647. to bung in a party after deciee 
and make him a judgment-debtor for the purposes 
of execution, Goeool Chmider Gossameev^ Admin- 
istrator- General of Bengal, X.Xi R. 5 Calc. 726, 
and Attorney- General v. 'Corporation of Birming- 
ham, L. R. 16 Cb. I). 423, referred to. Wheie a 
Court had so acted, by an order which might have 
been, but was not, made the subject of appeal 
under s 68» of the Code, — held that as there 
was no jurisdiction to make such an order, the 
party aggneved was competent to object thereto 
on appeal from a subsequent order enforcing exe- 
cution against him as a judgment-debtor. 
OOODALIi V . Mussooeie Bank. 

[I.L. U, 10 All. 97 

29 — Oil'll Proeedvre Code, ss. 234, .332, 588 — 
Death of Judgment debtor beticeen order for posses- 
sion in earoution of decree anil dehiery of posses- 
sion-— Appeal against appellate order reversing an 
order under s 3.32.] A deciee-holder in a Distiict 
Munssif’s Court obtained an older for possession of 
land in’exeention of bis decree on 20bh August, on | 
which day the judgment debtor died Possession 
was deliveied on 28bh August. The persons pos- 
sessed piesenled a petition under s. 332 of bhoCode 
of Civil Pi ocodure disputing his light to he put 
into possession, on the giouud, inter aha, that 
the judgment-debtor W''S not lepiesented on the 
record. On ap}^eal against the appellate order cf 
rhe Distiiot Judge assuming that the order 

for possession was made prioi bo the death of the 
judgment-debtor, bheie was no necesKiby for the 
decree-holdoi to hiiug any other peison on to the 
lecoul between the date of that order and the 
date on which the older was executed. Bammanii 
V. Bagiratlii, I. L R 6 Mad 180, distinguished 
Biyyakka V Fakira. 

[I. L. R 12 Mad. 211 
(c) Respondents, 

ZO,— Death of plaintiff-respondent dmHng pen- 
dency of appeal — Application by defendant-ap- 
pellant for sub statu 1 1071 of deceased^ s legal rep7'e- 
sentat'ive — AppheMwn by third person elaimmg 
to be such repvcse7itative and to he substituted as 
respo7ident — C'irll Procedure Code, ss 32, 366, 
367, 368.] During the pendency of an appeal, 
the plaintiff-respondent died, and, on the appli- 
cation of the appellant, the name of D was 
enter^ on the record as respondent in place of 
the deceased. Subsequently K applied to be 
substituted as respondeub. alleging that he and 


PARTIES— 

I (C SUBSTITUTION OF PARTIES-r^mi?/«?/r^. 
(e) Ri&oi^^DENTS— continued. ^ 

not If was the legal representative of the plain- 
tiff. The Court passed an oider making It a joint 
respondent with IL To this Jf objected, but 
he did nob appeal from the cider*. Ulbimabely 
the Court dismissed the appeal, and passed a 
deciee that the money claimed in the suit was 
payable to the two lespondenbs : Held that 
s. 32 of the Civil Piocedure Code did not apply 
to the case so as to authoiize the Court below 
to add It as a respondent ; that the only other 
section under, which he might possibly have 
been brought in was s 366 ; that even assuming 
B 365 to apply to snob a case, the Court had no 
power to make X a lespondent jointly with H, 
bub should have taken one or the other of the 
courses specified in s 367, so as to determine wdio 
was the legal lepresentative of the deceased 
plaintiff; and that the couise adopted by the 
Conit was an exceedingly inconvenient one, 
W’hich ought nob to have been taken, even if 
the Couib had powei nndei the Code to take it. 
The “questions involved in the suit” lefened 
to in the second paiagiaph of s 32 of the 
Civil Procedure Code, are questions between the 
plaintiff and the defendant, and not questions 
which may arise between co-defendants or eo- 
plaintiffs 'Diter se. The section does not apply 
to questions which aie nob involved m the suit, 
but crop up incidentally during the pendency of 
an appeal, such as the question whether one 
person or another is the legal lepiesentabive of 
a deceased plamtiff-iespondent, Hab Narain 
Singh v. Kharag Singh. 

[I, L R. 9 All. 447 

81. — Civil Procedure Code, ss. 365. 366, 367, 368, 
682, 587 — Death of plaint i ff -respondent pend}7)g 
appeal — Substitution of alleged legal representa- 
tive on her own a pplieakion^ Application by 
defeiidants-oppellimts to substitute another person 
as true legal representative Power of Court to 
detervime lokich of such persons is the true legal 
representatn e ] In a suit for declaration of title 
to, and for possession of a shaxe in alleged 
ancestial proper‘‘y with mesne piofibs, the plain- 
tiff obtained a deciee in the lower Appellate 
Couit from which the defendants appealed to 
the High Comb. Pending the appeal, the plain- 
tiff died childless, and, on her application, his 
widow was substituted for him as lespondent. 
Subsequently the defendanis-appellants applied 
to the High Court to have the deceased’s father 
brought upon the lecord as respondent, alleging 
that he, and nob the widow, was the .deceased’s 
legal representative and solely entitled to be 
placed on the record as such. The father made 
no objection to the projiosed substitution, It 
was common ground that either the father alone 
or the widow alone was the deceased plaintiff- 
lespondent’s true legal rcpi esentative : Held by 
the Full Bench (Mabmood, J., dissenting) that, 
having legaid to the woids “as neaily as may 
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PARTIES —contimted. 

(4) SUBSTITUTION OF FARTlEB-^continued. 
(o) Eespondents— 

be’’ and “as far as may be” in s, 582 of the 
Civil Procedure Code, ss. 365, 366, and 367 mig-ht 
be applied, at all events analogically, to the case, 
so as to enable the leal legal repiesentative of 
the deceased plain tiff-iespondent to be ascer- 
tained and brought upon the lecoid ; that the 
latter poition of s. 582 did not limit the earlier 
woids of the section so as to make s. 368 the 
only provision applicable to the case; that a 
Couit of lecord must have an inherent power to 
ascertain whether oi not it has before it the 
proper parties to an appeal if the question be 
substantially raised; and o that, theiefore. the 
Court could and should, either befoie or at the 
hearing of the appeal, ascertain and determine 
for the purposes of the piosecution of the appeal 
the preliminary question whether the father or 
the widow was the legal representative of the 
deceased, and should act accordingly : Held also 
by the Full Bench (Mahmood, J., dissenting) 
that s. 32 of the Code did not apply to the case, 
and that if it did apply, it would be the duty of 
the Court to decide whether the father or the 
widow was the legal representative of the de- 
ceased plaintiff-respondent : Held by Mahmood, 
J., contra, that the effect of s. 682 lead with 
8. 687 was to place the defendants-appellants in 
the position of plaintiffs and the deceased re- 
spondent in that of a defendant for the purposes 
of array of paities; that consequently the 
provisions of ss. 363, 364, 365. 366. and 367 had 
no application ; that, applying s. 368, the Court 
was bound to implead the peison named by the 
defendants-appellants as a respondent to the 
appeal ; that applying s. 32, the widow occupied 
a position which gave her a sufficient prhiid fticie 
status to be impleaded as respondent; and that 
as there existed no authoiity in the Code allow- 
ing the Court to hold an enquiiy whethei the 
father or the widow was the true legal lepresen- 
tative of the deceased plaintiff-respondent, the 
Court should bring both upon the lecord avS 
respondents and proceed to decide the appeal 
after healing both. Narain Bass v Lajja Ham, 

I. L. R. 7 All. 693 ; Har Naravi Sinqli v. Kharag 
Singh, I L. E. 9 All. 447 ; Lvh^hmibaz v Hal- 
Krishna, I. L E. 4 Bom. 654; Bajmonee Babee 
V, Chunder Kanto Sanded, I, L. E. 8 Calc. 440 ; 
Naraini Kuar v. Bnrjan Knar, I. L. E 2 All. 
738; and Athiapa v. Ay anna, I L E. 8 Mad 
300, refeired to, Muhammad Husain v, Khu- 
SHALO • 

[I. L. R 10 All. 223 

32. — Oivil Procedure Code, ss. 368, 682 — Appeal 
— Abatement-^Beath of plaintiff -respondent — Ap^ 
plication by defendants-appellants for substitution 
— Application presented after the ^st July 1888 — 
Limitation — Ciml Procedure Code Amendment 
Aet {VII of 1888), ss. 53, 66-Acz? XV of 1877 
{Limitation Aet), sell, li, Act Illy G.^ The plain - 
tiff-respondent in an appeal pending before the 
High Court died on the 17th September 1885, 


PARTIES-~c^??^^’Z^/^7^d^. 

(4) SUBSTITUTION OF PAnTlES-^-eoneluded. 
(c) Eespondents— 

Subsequently B applied to the High Court to be 
biought on the record as legal lepiesentative of 
the deceased; on th<?, 15th Apul 1886, he was 
referred to a legula^’ suit to establish his title 
as such repiesentative. and on the 25th February 
1887, such suit was rli‘;mi''Sed. On the 8th Feb- 
ruaiy 1886, the defendants-appellants applied 
to the High Court for jiidgineut ; but the appli- 
cation was dismissed under the decision of the 
Full Bench in CJiajnial Bass v. Jagdamba Prasad, 
I. L. E. 10 All. 260 On 24th July 1SS8, they 
applied to the High Court to biing certain 
persons upon the lecord as the legal represen- 
tatives of the deceased plaiutiff-iespondent Held 
that the application having been made subse- 
quent to the 1st July 1888, when the Civil 
Procedure Code Amendment Act (VII of 1883) 
came into foice, and being an entiiely fiesh 
application not m continuation of any former 
proceedings between the same paibies, must be 
dealt with under that Act and nob under the 
Civil Proeeduie Code as it stood before the 
amendment; and that as it was made moie than 
SIX months after the death of the deceased plain- 
tiff-respondent, the appeal abated, with lefeience 
to s 368 of the Code and art 1750 of the 
Limitation Act (XV of 1877) Held also that 
the petitioners had not shown “ sufficient cause ” 
within the meaning of s. 368 of the Code for not 
making the application within the prescribed 
period Ham Juoan 31 al v. Chamd Jllal, 1. L E. 
10 All. 587, referred to. Chajmal D^S v, 
Jagdamba Prasad. 

[I. L. R. 11 All 408 
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See Collector. 

CI.L.R, 12Bom 371 

See Hindu Law— Partition. 

See Gases under Jurisdiction of Civil 
Court — Eevenue Courts — 
Partition. 

See Khoja Mahomedans. 

ri*L. R. ISBom. 280 
[I 1 ^. Tw 13 Bom 534 

See Ees Judicata— Competent Court— 
Revenue Courts. 

[I. L. R. 9 Ail. 388 
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P ART I T 1 0 N — f itc(h 
Instrument of. 

See Stamp Act, 1879, s. 3, cl. 11. 

[I.L. R. 12 Mad. 198 


(1) FORM OF PARTITION. 
l,^j)eclaratit)n. of title \to contimie to enjoy 
f^epamte pomsahih of land— Suit for Partition 
The plaintiffs having obtained a declaration o£ 
title to continue to en3oy separate possession of 
ceitain lands sued the former defendants again for 
partition of the same lands ; Held, that the suit 
was unnecessaiy and should be dismissed. Andi 


i\ Thatha. 


[I. L. R. 10 Mad. 347 


(2) RIGHT TO PARTITIOFT. 

(^a) Pahtition of poetion op Peopeety 

2 — Partition of a 2^ ortion of 20 int family 
perty — Suit for partition of a 2fort'io7i of jomt 2Jro- 
jjerty ] A suit will not lie for partition of a 
portion only of joint family property. JOGENDEO 
Nath Mukeeji v. Jugobundu Mukebji. 

[I. L B. 14 Calc. 122 


3 — Partial of JJigli 

Court, Original Side— Properties situate partly 
loitlna and parti If loitliont yui isdietion^ On the 
Oiiginal Side of the High Court a suit foi parti- 
tion of 3omt estate, pait of the property of which 
estate is situate within and part without the 
jurisdiction (there having been no leave gianted 
under s 12 of the Charter to sue concerning the 
portion outside the jurisdiction), is not liable to 
be dismissed on the ground that partial paitition 
of a propel ty cannot be granted, but may be 
decieed as fai as the propeity within the jurisdic- 
tion is concerned. The luling of Jackson, J., in 
Puttun Monee Putt v. Brojo Moliim Putt, 22 W. R. 
8.33, explained. Punchanun Mullick v. Shib 
Chunder Mullick. 

[I. L. R. 14 Calc 835 


(3) JURISDICTION OF CIVIL COURT IN 
SUITS RESPECTING PARTITION 

4 — Partition of Melial— Application ly co- 
sharer for partition — Notice hy Collector to other 
co-sharers to state ohjeetwns upon a specified day 
— Ohjcctwn raised after day specified hy original 
ap2)lieant — Question of title— Bistnhiition of land 
Jurisdiction— Oil il and Eevemie Courts— Act 
XIXoflS1Z,ss 111,112,113,131,1.32,241 (/)— 
Caul Procedure Code, s. 11.] Reading together 
ss. 111.132, and 1 1 3 of the N.-W, P. Land Revenue 
Act (XTX of 1878), as they must bo read, the 
objection contemplated in each of them is an 
objection to bo made by the person upon whom 
the notice required hy s. Ill is to be served, i.e , 
a person who is a co-sharer in possession, and who 
has not joined in the application for partition. 
So far as ss. Ill, 132, 113, 114, and 115 are con- 
cerned, a Civil Couit is the Court which has juiis- 
diction to ad3udicate upon questions of title or 


PARTITION —continued 

(3) JURISDICTION OF CIVIL COURT IN 
SUITS RESPECTING I»ARTmON-(><>;^///?//^v/. 

piopiiofcaiy light, either in an original suit in 
cases in which the AsHislaiit Collector 01 OoUector 
docs not pioceed to inqimo into the meiits of an 
ob3ection raising such a question undei s. 113, or 
on appeal in those cases in which the Assistant 
Collector or Collector does decide upon such 
questions laised by an objection made under 
s. 112. The remaining sections lolating to partition 
do not piovide for or bar the junsdiction of the 
Civil Couit to adjudicate upon questions of title 
which may aiise in paitition-pioceedings or on 
the partition aftei the time specified in the notice 
published under s. lU S 132 is not to be lead as 
making the Commissioner the Comt of Appeal 
from tbe Assistant Collectoi or the Collector upon 
such questions, nor does s. 241 (/) bar tbe juiis- 
diction of the Civil Comt to adjudicate upon 
them, Wheie, therefoie, after the day specified 
m the notice published by tbe Assistant Collector 
under s. Ill, and after an Amin Lad made an 
apportionment of lands among the co-shaiers of 
the meluil, the oiiginal applicants for paitition 
laised for the fiist time an objection involving a 
question of title 01 piopiietary light, and this 
objection was disallowed by the Assistant Collec- 
tor and the paitition made, and confiimed by 
the Collector under s. 131 Held that the objection 
was not one within the meaning of s. 11.1, that 
tiie remedy of the objectois was not an appeal 
ficm the Collector’s decision under s 182, and that 
a suit by them in the Civil Comt to e&tabh.sh their 
title to the land allotted to othei co-shaieis was not 
baired by s. 211 ( /), and, wdth lefeience to s U 
of the Civil Piocediiie Code, was maintainable. 
JlahihuUah v. Xunji JJai, I L. R. 7 All. 447, 
distinguished. Sudan v. Kliuman Singh, I. L. R. 

1 All 618, refeiied to. Muhammad Abdul 
Karim t\ Muhammad Shadi Khan. 

ri.L. P 9 All. 429 

5. — Su it for pai'titi on— Be venne-pay eng csta fe— 
Proceedings under Bengal Till of 1876, s. 31, 
Bfect of] The juiisdiction of the Civil Court in 
matteis of paitition of a levenue-paymg estate is 
restricted only in questions affecting the right of 
Government to assess and collect 111 its own way 
the public levenue : Held, accoidmgly, that 
tbe pendency of paitition-pioceedings befoiethc 
Collector, under s. 31 of Bengal Act VIII of 3876, 
was no bai to a suit foi a declaiabion that under 
a paitial paitMiion effected bet-weeu the co-shareis 
a poition of land had been sepaiately allotted to 
the plaintiff. Zaheun r. Gowri Sunkae. 

[I. L. R. 15 Calc. 198 

6. — Jurisdiction of Berenue Court — Suit forgiar- 
t if ion and possession of a share in a jmrtieular plot 
inapaitl — iV.-lK. P. Land Beeenue Act XIX of 
1873, ss. 135, 24 1 ( /') ] A suit by a co-sbaror in a 
joint zeiniiidaii estate fox paitition an! possessioii 
of hispioportiouatcsharoof an isolated plot of land 
IS not mainiainable in a Civil Comt, with reference 
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PARTITION — continued. 

(3) JURISDICTION OF CIVIL COURT IN SUITS 
RESPECTING PART^TION--^•tf/^^*^wrZ^>^. 

to ss. 135 and 211 of tho N.-W P. Land Revenue Act 
(XIX of 1873). Ram Daijal v. Megu Lai, I. L. R. 
6 All. 462, distinguished. Ijbail Kanhai. 

(I L It. 10 All. 5 

7 — Partition hy Clcil Court of a portion of a 
revenue-pay inq estate — Cn'il Procedure Code (^Act 
XIV of 3882), s. 265 — Revenue-pay hiff estate, 
pai'tition of 'i7ito $,cveral revemie-paying estatesl\ 
The meaning of s. 265 of the Code of Civil Proce- 
duie is that wheie a revenue-paying estate has 
to be partitioned into several revenue-paying 
estates, such paitition must be caiiied out by the 
Collector. Zalirun v. Coiuri Snnkar, I. L R 
15 Calc. 198, approved. Debi Singh v. Shbo 
Lall Singh. 

[I L. R. 16 Calc 203 

(4) MODE OF EFFECTING PARTITION. 

Civil Procedure Code s, 2&^—E,eecu^ 
tion — Decree for partition referred to Collector — 
Collector l)ound to partition and deliver over pos- 
se^^ion to several allottee'^ under decree — Practice.~\ 
The duty of the Collector, to whom a deci ee has been 
referred under s. 265 of the Civil Proceduie Code 
(Act XIV of 1882) for partition, is not confined 
to meie division of the lands deoieed to be divided, 
but includes the delivery of the shares to their 
respective allottees. Parbhudas Lakhmibas 
Shankarbhai. 

[I. L. R. 11 Bom. 662 

(5) EFFECT OF PARTITION. 

9, — Family dwelling-house --Partition wall — 
Open space of ground — Rasement.l Upon paitition 
ot joint property in Calcutta by mutual conveyances 
whether under the diiection of a Court of law or 
otherwise, it is implied that the paities take their 
respective shares with easements of light and 
air as between themselves in accoi dance with 
the existing state of the premises. In a suit foi 
the paitition of a family dwelling-house, it was 
diiected that the paities should take their res- 
pective shares by mutual conveyances with liberty 
to the plaintiff to raise a paitition wall. The 
shares were allotted, but no conveyances executed. 
Held, that in equity the paities must be deemed 
to have taken as if under mutual conveyances, in 
so far as concerned easements of light and air. 
Bolye Ohunder Sen v Lalmoni Dasi, 

[I L. B 14 Calc. 797 

(6) MISCELLANEOUS CASES. 

10. — Application hy co-sharer for gya^'tUion — 
Object ion hy co-sliarer inpossessum—X.- W. P. Land 
Revenue Ak {XIX of 1873), .<?.«?. Ill— 113 ] Reading 
together ss. Ill, 112, and 13 3 of the N -W. F. Land 
Revenue Act (XIX of 1873), as they must be 
read, the objection contemplated in each of them 
is an ob3ection to be made by the person upon 
whom the notice required by s. Ill is to be serv- 
ed, I e., a person who is a co-sharer in possession, 


(6) MISCELLANEOUS CASES -coneluded, 
and who has not joined m the application for 
partition. Muhammad Abdul Karim v, Mu- 
hammad Shadi Khan, 

(I I* R 9 All. 429 

11. —Order for partition hy Assistayit Collector 
confirmed hy Collector— Ohject ion suhseyuently 
made to mode oj partition — Question of title — 
iV.-ir. P. Land Revenue Act XIX of 1873, s. 11,3.] 
Upon an application made under s. 108 of the 
N.-W. P. Laud Revenue Act (XIX of 1873) for 
partition of a shaie in a 7nehal, no question of 
title 01 proprietary right of the natui e contem- 
plated by s. 113 was raised, nor any serious ob- 
3ecbion made by any of the co-shareis, and the 
Assistant Collector lecoided a pioceeding setting 
forth the rules which were to govern the paiti- 
tion, and this proceeding was confirmed by the 
Collector under s 131. An Amm was ordeied to 
cany out the paitition, and, in taking steps to do 
so, stated the principle upon which he proposed 
to distiibute the common land. An objection 
was then for the fiist time raised by two of the 
co-shaiers m the Couit of the Assistant Col- 
lector to the inclusion of a particular piece of 
land in the paitition, on the ground that it ap- 
pertained exclusively to their share. This objec- 
tion was disallowed by the Assistant Collector, 
and, on appeal, by the District Jud^e : Ileld 
that, at the stage ot the proceedings when objec- 
tions were taken, it was too late to determine 
questions of title under s 113 of the Act ; that ac- 
cordingly the Assistant Collector could not be said 
to have done so ; that the ob3ections could* there- 
fore only be regarded in the light of objections 
to the mode in which it was proposed to make 
the partition ; and that consequently there was 
no appeal from the order of the Assistant Collec- 
tor to the Distiict Judge, 01 fiom the Distiict Judge 
to the High Court Tota Ram i\ Ishur Das, 

[t L. R. 9 All 4:45 

IQ,.— Suit to stay pavtitionhy Collector— Bengal 
Act VIII of 1876, s. 2Q— Specific Relief Act 
{I of ISII ). s. Declaration oJ- specific rights — 
Limitation^] Apeison bringing a suit under s. 42 
of the Specific Relief Act to stay a partition 
directed by the Collector under Bengal Act 
VIII of 1676, on the ground that a private paiti- 
tion has already been come to, must prove not 
only that there has been a private partition, but 
also that, under that partition, he is entitled to, 
and was in possession ot, in seveialty, some speci- 
fic poition of the piopeity again sought to be 
paititioned by the Collector; and such person is 
entitled to no declaration affecting the rights of 
other shares in the parent estate. Khoohun v, 
Wooma Churn SinghXkG. L. R. 463, distinguished. 
Semhle-^. 26 of Bengal Act VIII of 1876 does 
not bar the right to biing an action, but merely 
limits the effect of the deciee unless the action 
is biought within a ceitain time. Kalup Nath 
Singh r. Lala Ramdein Lal. 

ri L. E. 16 Calc, 117 
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Sve OONTltACT AuT, S.23— TLLECUI^ CoH- 
TllAGTS— G KKK UAL I A% 

II, L. R. 12 Bom. 422 


Oases tjkbeu Pautiks— Pauties to 


SuiTs—PAB'rNBusiiirs, Suits oon- 


PARTNERS n I R - tum>ifuied . 


by tho flutviviiipf partner, ihouffh it may bo that 
they be joined ui «ucli an a(3tiou. OoBiND 

PXiASAl) i\ OHANDAU SEKUAU. 

fl. D. R 9 All 486 


See Cases ukbee Plaint— Foem and 
Contents of Plaint — Frame of 
Suits generally— Partnership 
Suit. 


See Superintendence of High Court 
—Civil Procedure Code, s. G22 
[I L. H. 9A11. 486 


suit for dissolution of— 

See Appeal -Bombay Acts— Bombay 
Civil Courts Act. 

}1 L. K. 10A1L587 


See Set-off— Set-off Allowed. 

[I. D. it 10 All. 587 


l,—-Lial)%Vity of partners to acconnt — Sait for 
an account — Suit hy partner to reeorer from re- 
jmrtner share of losses and adcanees.2 It is only 
in exceptional cases that a suit can be brouj^ht by 
one partner against another, which involves the 
taking of paitneiship accounts piior to dissolu- 
tion. A suit was bi ought by the widow of a part- 
ner in an indigo concern against her deceased hus- 
band’s *co-paitner m respect of certain alleged 
losses of the concern, and to recover a moiety of 
moneys expended by her husband in advances 
made to indigo cultivators on behalf of the pait- 
neiship. At the time when the suit was brought, 
the partnership had not been dissolved : Held 
that the partnership not having been dissolved, 
the plaintiff was not entitled to an account and 
the suit must therefoie fail. JSrown v. Xapiscott, 
6 M and W. 119, and Helmev Smith, 7 Bing. 709, 
distinguished. Kassa Mal v. Gopi. 

[I. L. R* 9 All. 120 


3 — hy Assiyiiee of <\reeafors of deceased 
partner — Sait for declaration of riyht to share of 
parimrship and for an aeeoiint^ prior to 
his death was a partner with defendants in the 
film of y C <5* 11® died on 8th November 

1881. On the 9bh November 1885, his executors 
passed a release to the defendants, which recited 
that Ifs share in the firm and future business had 
ceased on his death ; that the suiviving partners 
had requested the exe<jiitors to settle the account 
of their testatoi with the firm, and that after 
examining the books and taking accounts, &o , 
a balance of Us. 8,595-11-0 was found due, on 
payment wheieof the executors released the 
defendants from all claims in respect of the shaie 
and interest of B On the 7th April 1887, the 
executors assigned over to the plaintiff a one- 
anua share m the said firm, and the plaintiff, as 
assignee, bi ought this suit for a declaration of 
his light to the shaie and for an account. He 
alleged that there had been no accuijite examina- 
tion of the books at the time of theielease , that 
the amount ically due to the testatoi’s estate by 
the film had not been ascertained ; and that it 
had been agreed on by the partneis, at the time 
of the release, that in addition to the sum theiem 
mentioned, the executois, as repieaentmg the 
testator’s estate, should leceivo a one-anna share 
in the paitneiship Held on the evidence that 
it had not been proved that all the paitoers con- 
senfceil to the alleged new partnership, and that 
on this gioiiiid alone the plain fcifi* could not suc- 
ceed iu his suit. OowASJi Ruttonji Limboo- 
WALLA V . Burjorji Rustomji Limboowalla. 


2 — Sait hy sole surviving partner — Bepresenta- 
tires of deceased partner — Contract Act IX of 1872, 
s 46 — Procedure Codecs. 2^2 The lule of 
English law that, m tiadmg partnei ships, al- 
though the light of a deceased paitner devolves 
on Ms representative, the remedy survives to his 
co-partner, who alone must enforce the right by 
action, and is liable on recovery to account to 
the representative for the deceased’s share, should 
be applied in India, in the absence of statutory 
authority to the contrary. The effect of s. 45 
of the Contract Act (IX of 1872) is to extend the 
English law applicable to trading partnerships 
to all cases of partnership. Tliere is nothing 
either in that section nor in s. 26 of the Civil 
Frocedure Code, read with it, to show that the 
representatives of a deceased partner must be 
Joined in an action for a paitneiship debt brought 


[I. L. R. 12 Bom. 335 


PATENT. 


1 . — Act A'F of 1859, s, %i-^Lieensee, Appllca* 
tionhy^nnder s. 2A of Patent Act — Petitioner nnder 
Patent Act ayid licensee having no separate inter- 
A liceuFee under a patent cannot as between 
himself and the p^itentee challenge the soundness 
of the patent during the continuance of his li- 
cense. Case iu which the petitioner on the re- 
coid in a proceeding under s 24 of Act X? of 
1859 was found to have had no real inteiest in 
the matter apart fiom that of the licensee ; and 
in which the pei;ition, having been taken to be in 
reality that of the licensee, was dismissed accord- 
ingly. In the matter of Act XV of 1869. In 
THE matter of MOSES, 


LI L.E. 15 Calc. 244 


2.— -TF 1869, ,<?. U-^Statate W and 16 
e 82, s. 41 — Partiealars of infringement of 
jiatent, suffieieney of^Practiee ] The sole object 
of s. 34 Act XV of 1869 ‘’au Act for granting 
exclusive privileges to inventois ” (substantially 
the same as s. 41 of the English Act of 1852, 16 
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'PAT^‘NT^conrJudf‘{L 

and 16 Vic., c. 82) is to compel the plaintiff to give 
the defendant fair notice of the case which he 
has to meet . and it is quite immateiial whether 
the lequisite infoimation is given in the plaint 
itself or in a sepaiate paper Talbot v Moohe^ 
25 0. B 310 ; and iVeedhani v. O^dey^ 1 H. and M. 
248, refeiied to and followed. Paiticulais of 
breaches upon an alleged infringement are distin- 
guished from paiticuiars of objection for want 
of novelty in this, that, in the latter case, instances 
of use may not be within the knowledge of the 
patentee, and therefore must be specified, while 
in the formei, the defendant must himself know 
whether and in what respects he has infringed 
the patent The plaintiff had thiee patents lela- 
tmg to one article, a biick-iriln , the second and 
thud being for improvements upon the invention 
specified in the first The plaintiff indicated a 
kiln, constructed and nsed by the defendant, 
showing as to each of his patents the distinctive 
features of invention alleged to have been appro- 
piiated : Held a sufficient compliance with s. 34. 
Ledgard %\ Bull. 

fl.li.R 9 All. 191 

[L. R. 13 I. A. 134 

PAUPER SUIT 

See Costs — Special Cases — Govern- 

ment 

II L R. 13 Bom. 234 

1. — Civil Proeedure Code, ss. 404, 406 — 
catum for pei'jmssioii to sve as presented 

by several pa^tpers jovitly,"] The mere fact that 
seveial persons jointly present an application for 
permission to sue as paupers does not authoiize 
the Couit to entertain it on behalf of applicants 
who do not appear in person, Burgess v. 
SiDDEN. 

ri. L. R. 10 Mad. 193 

2 Covet -fees, recovery of, by Government — 
(ivd Proeedvre Code, s. 411 — 'Snhject-matter of 
snit-^Croas^deereea under same decree'] A plain- 
tiff suing %n for nut pa opens to lecover property 
valued at B-s. 60,000obtained a decicefor Ils 1,439 
The Court, with leference to the ptovisions of 
s 411 of the Civil Proceduie Code, diiected that 
the plaintiff should pay Rs. 1,196 as the amount 
of Court-fees which would have been paid by him 
if he had not been peimitted to sue as a pauper. 
The Collector having applied under s. 4U to re- 
cover this amount by attachment of the Rs 1,439 
payable to the plaintiff, the defendant objected that 
(i) certain costs payable to her by the plaintiff 
tinder the same decree, and (ii) a sum of money 
payable to her by the plaintiff under a decree 
which he had obtained in a cross-suit in the same 
Court, should beset off against the Rs. 1,439 pay- 
able by her to him, with lefereuce to ss. 246 and 
247 of the Code, and that thus nothing would 
remain due by her which the Government could 
recover No application for execution was made 
by the plaintiff for his Rs. 1,439 or by the defend- 
ant for her costs. On appeal from an older 


PAUPER SUIT — eontmned, 

allowing the Collector’s application, it was con« 
tended that the ‘ subject-matter of the suit ’ in 
s. 411 of the Code meant the sum which the suc- 
cessful pauper-plaintiff is entitled to get as a 
result of his success in the suit ; but that in the 
suit and the cioss-suit taken together, the plain- 
tiff ultimately stood* to lose a small sum, the 
defendant being the holder of the larger sum 
awarded altogether : Held that the contention 
had no foice, as execution had not been taken out 
by the plaintiff or the defendant or both, and it 
could not be said that the Government had been 
tiying to execute the plaintiff's decree, or was a 
repiesentative of the plaintiff as holder of the 
decretal Older in his favor for Rs 1.489, so as to 
bung into operation the special rules of ss 246 and 
247 of the Code between him and the defendant : 
Held, also, that the plaintiff was one who, m the 
sense of s 411, had succeeded in respect of part 
of the “ subject-matter ” of his suit, and on that 
part therefore a first chaige was by law leserved 
and secured to the Government, which was justi- 
fied in recovering it in these proceedings from 
the defendant, who was oideied by the decree to 
pay lb in the same way as costs aie ordinaiily 
recoveiable under the Code : Held that the 
deciees in the suit and the cross-suit not having 
reached a stage in which the provisions of ss. 246 
and 247 of the Code would come into play, no 
question of set-off and consequent reduction or 
other modification of the “ subject-matter ” of 
the suit decreed against the defendant as pay- 
able by hei to the plaintiff had arisen or could 
be entertained. Janki v. Collector oe Alla- 
habad. • 

£1. It. R. 9 All. 64 

3. — Ctrd Procedure Code, s 401, Beoplanation^ 
and 407 ] On an application to sue m formd 
pauper is the Court is required to deal with the 
question of the applicant’s pauperism with refer- 
ence to the definition of that woid as given in the 
Explanation to s 401 of the Code of Civil Pioce- 
duic an<l in deciding it to ascertain the exact 
pioperty, its maiket value, and the title thereto, 
and then to deal with the case under s 407 of the 
Code, inespecbive of any suimic.es as to the rea- 
son why the applicant has valued his claim at a 
high figure. Muhammad Husain v. Ajudhia 
Prasad. 

fl. L. R 10 All 467 

A,— Petition for leave to sue as a pauper — Prae^ 
the — Reauisites for success of application — Ctml 
Procedure Code {Aet XIV of 1882,) ^ 407.] 
The plaintiff applied for leave to sue as a pauper. 
She stated as her cause of action that a young 
girl had been left in her charge and had been 
maintained by her for a number of years ; that 
in January, 1888, arrangements had been made 
with a Bhatia to get this girl mairied, and that 
she (the plaintiff) was to leceive Rs 2, .500 on the 
marriage ; that the defendant had also agreed to 
pay her (the plaintiff) Rs. 2,000 if she would give 
the girl to him in marriage ; that before the 
marriage ceremony could be performed the defend- 
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PAUPER SUIT— 

anb had induced the girl to quit the plaintiff’s 
house for immoral pui poses. She claimed Rs. 2,500 
as damages, and prayed leave to sue as a pauper ; 
Ileld^ following Cliatterpal Sing v, llafa llam, 
I, L. E 7 All. 661, that the facts beiug clear and 
the law evident, the case might be finally dis- 
posed of on the plaintiff’s application to sue as a 
pauper. Dulaei Vallabdas Pragji. 

[I L. R. 13 Bom. 126 

PAWNEE OP MEDAL OR MILITARY 
DECORATION. 

See Army act, 1681, s 156. 

II. L. R. 10 Mad. 108 

PAYMENT INTO COURT. 

See Civil Procedure Code, b 257. 

£1. L. R. 12 Mad. 121 


( 101 ) 

PENAL CODE (ACT XLV OF 1860) 
continued, 

, s. 75. 

/Sd 6* Magistrate, Jurisdiction of — 
Commitment to Sessions 
Court. 

[I. L. R 11 All. 393 

See Sentence — Cumulative Sen- 
tences, 

[I. L. R. 11 All. 393 

See Sentence— Sentence after pre- 
vious CoNviCTioir 

Ll.L. R, 14 Calc. 367 

, s 79. 

See Wrongful Restraint. 

[I. L. R. 12 Bom. 377 

, s. 84. 


PEDIGREE. 


See Insanity. 



[I. L. R, 12 Mad. 459 

s. 88. 

See Culpable Homicide. 

a. L. R, 14 Calc. 566 

, 95. 

See Offence relating to Documents. 

[1 L, R. 12 Mad. 148 

s. 99. 

See Oases under Private Defence, 
Right of 

See Wrongful Restraint. 

[I. L. R. 12 Bom. 377 

•. s. 141. 

See Rioting. 

[I, L. R. 16 Calc. 206 

See Unlawful Assembly. 

[I. L. R. 16 Calc. 206 

144. 

A’dd' S entence— Cumulative Sen- 

tences. 

[I. L. R, 16 Calc 442 

, s. 147. ' 

See Private Defence, Right of. 

[X L. R. 16 Calc. 206 

See Rioting. 

[1. L. R 16 Calc. 206 

See Sentence — Cumulative Sen- 

tences, 

fl. L. R. 9 All. 645 
[I. L. R. 16 Calc. 442, 725 


See Evidence— Civil Cases— Miscel- 
laneous Documents— Pedigree 

PENAL CODE (ACT XLV OF 1860). 

, s. 22. 

See Theft. 

[I.L. R. 10 Mad. 255 

, s. 24. 

See Theft. 

[I. L. R. 10 Mad. 186 

, S. 62. 

See Culpable Homicide. 

[1. L. R. 14 Calc. 566 

See Wrongful Restraint. 

[I. L. R. 12 Bom. 377 

, s. 65. 

/Sdi'eSENTENCE— I mprisonment— Impris- 
onment IN Default op Fine 
[I. L. R. 10 Mad. 165, 166 note 

, s. 71. 

See Sentence — Cumulative Sen- 
tences. 

(I, L. R. 9 All. 645 
[ 1 . L. R. 10 All. 58 
n. L. R. 12 Mad. 36 
[1. L. R. 16 Calc. 442 

, S.72. 

See Sentence— Cumulative Senten- 
ces. 

ri. L. R. 12 Mad. 36 
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PENAL CODE (ACT XLV OP 1860) 

s. 147 — eoatinuecl. 

See Unlawful Assembly. 

[I L. R. leCalc S06 

, s 148. 

See Sentence — Cumulative Sen- 
tences, 

fl. L. R 16 Calc. 442 

, s. 149 

See Unlawful Assembly. 

[I. L. R 9 All. 645 

^ s 174 

See Oases under Contempt ©f Court 
—Penal Code, s. 174. 

— — , s. 175. 

See Production of Documents. 

[I. L. R 12 Bom. 63 

See Witness— Civil Cases— Abscond- 
ing Witnesses. 

[I L. R 12 Bom. 63 

, S.176. 

See Cases under Information of Com- 
mission op Offence. 

■ , s. 177 ■-‘J^urnisJdng false 'lyfoi'mationfor 

the purpose of preventing the commmioji of an 
ojfeuae, Meaning of] The in formation which, under 
the feecond bianch of s. 177 of the Penal Code, a 
person is legally bound to give for the purpose 
of preventing the commission of the offence ” 
relates not to the commission of offences general- 
ly but to the commission of some particular 
offence In the matter of the Petition of 
Panatulla, Panatulla V. Queen-Empress. 

[I. L. R. 15 Calc. 386 

s. 179 — Witness ref using to answer — Co7n- 

plainant — Cnniinal Procedure Code, 1882,5. 485.] 
Semble—A complainant is not a witness punish- 
able for refusal to answer under s. 485 of the 
Code of Ciimmal Proceduie, or under s 170 of 
the Penal Code. In re Canesh N arayan Sathe. 

ri L. R. 11 Bom. 600 

, s. 181, 

See S. 182. 

n. L. R. 12 Mad. 451 

1.— s. 182 — False information to the police^ 
Charge made agamstno specific pei'son-- Specific 
Charge.^ 8. 182 of the Penal Code must be 
lead as an entire section, and, when so read, it 
applies to those cases in which the police are 
induced, upon information supplied to them, to do 
or omit to do something which might effect some 
third person^ and which they would not have done 


PENAL CODE (ACT XLV OP 1860), 

3 182 — continued. 

had they known the truth of matter laid befoie 
them. In the Matter on the Petition of 
GtOlam Ahmed Ka2i. 

£1. L, R. 14 Calc. 314 

2. — S. 182. — Crimlkal Procedure Code, ss. 312, 
428, 640 — Exaimnation on affirmatton if one pre^ 
faring a criminal appeal — Verification of petition 
of ajipeal ] In a petition of appeal from a con- 
viction, the appellant falsely stated that the con- 
victing Magistrate declined to summon his wit- 
nesses. The Magistrate to whom the appeal was 
preferred called upon the appellant to verify the 
allegations in the petition of appeal on solemn 
affirmation, and he did so . Held that the appel- 
lant had not committed an offence under s. 181 
or 182 of the Penal Code. Queen-Empress v, 
Subayya. 

[I. L. R. 12 Mad 451 

3 — S. 182. — Giving false information to apuhhe 
servant.'] Under s. 182 of the Penal Code 
(Act XLV of 1860) the giving of false infoima- 
tion to a public servant IS penal, when either of 
two consequences is intended to be caused, or is 
known to be likely to be caused, by the false in- 
foimation, the first being the causing the public 
servant “ to use the lawful powei of such public 
servant to the injury or annoyance of any per- 
son,” the second being the causing the public 
servant “ to do or omit anything which such pub- 
lic servant ought not to do or omit, if the true 
state of facts respecting which such infoi mation 
is given were known to him ” To consbitivbe an 
offence under the latter part of the section, it is 
not necessary to show that the act done would be 
to the injury or annoyance of any third person, 
A personated B at an examination, called the 
Vernacular Sixth Standard Examination. A pass- 
ed the examination, and obtained a certificate 
fiom the educational authorities m B^s name. B 
thereupon applied to the Assistant Oolleotor to 
have his name entered in the list of candidates 
for service in the Revenue Depaitment He at- 
tached to this application the certificate issued in 
his name, as it was a rule of Government that 
only those who had passed the Sixth Standard 
Examination were eligible for employment in 
the Revenue Department. On receipt of this ap- 
plication the Assistant Collector ordeied B's name 
to be entered on the list of candidates. Meld 
that B was guilty of the offence of giving false 
information to a public servant, within the mean- 
ing of the lattei paib op s 182 of the Penal Code, 
Queen-Empress v. Ganesh Khanderao. 

[I. L. R. 13 Bom. 506 

— , s. 186. — Yoluntarihj obstructing a public 

servant %n discharge of h%s duties — MamlatdaPs 
decree — Execution by a surveyor under Collector's 
ordei's — Public function — Might of private defence,] 
In a suit filed in a Mamlatdar’s Court under Bombay 
Act III of 1876 the plaintiff obtained a decree 
against the accused for possession of a certain 
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PENAL CODE (ACT XLV OF 1860), 

s. 186- eotiiiiuted 

piece of laiul. When the Mamlatdar proceed- 
ed to execute the decree, ho found that there 
was no land conesponding’ to the boundaiies 
set forth in the plaint, and that the parties wete 
joint owneis and in joint occupation of the 
iand in dispute. Finding himself unable to exe- 
cute the decree, the Mamlatdar lefencd the 
matter to the Gollectoi foi advice The Collector, 
on looking into the papers of the case, oideied a 
surveyor to execute the decree by dividing the 
land in dispute, and putting the decree-holdei in 
possession of his share. The suiveyor, in attempt- 
ing to execute the decree, was obstructed by the 
accused, who was theieupon tried and convicted 
of the offence of voluntaiily ohsti noting a public 
sei vant in the dischaige of his public functions, 
under s. 186 of the Penal Code (Act XLV of 
1860). Held, reversing the conviction, that as 
the Collector had no legal authoiity to issue the 
Older to the surveyor in execution of the Mam- 
latdar’s decree, the surveyor acting undei that 
order was not discharging a public function, and 
the act of the accused was not an offence against 
s. 186 of the Penal Code. Held, fuither, that 
the Collector’s ordei was so enbiiely vires 

as to leave no loom foi the operation of either 
the fiist or the second clause of s 99 of the Penal 
Code. Queen-Empress v. Tulsiram 

[I L R. 13 Bom. 168 

, s. 188 

Nuisance— Under Criminal Pro- 
^ CEDURE Code. 

[I. L. R. 10 All 115 

1. —S. 188 — Order to abate nuisance — Crimbial 
Procedure Code^ ,<?,?. 133, 131 — Notice of order and 
subsequent disobedience,'] The terms of s. 134 of the 
Criminal Procedure Code, and the notification 
made by Government thereunder as to promulga- 
tion and issue of an order, are directory but an 
omission to follow stiictly such direction, though 
it 18 an irregularity, does not invalidate the older : 
where therefore it is shown that the order has 
been brought to the actual knowledge of the 
person sought to he affected by it, such omission 
does not prevent the case coming within s. 188 
of the Penal Code, In the matter op the 
Petition of Paebutty Charan Aich Par- 
butty Oharan Aich u. Queen-Empress. 

fl. L. R, 16 Calc 9 

2. -~S. 188 — Criminal Procedure Code^ ss* 133, 
134, 135, 136— of notice of order under 
s, 133 — Bisohedtence of order where notice loas affix- 
ed to house of accused,] A Magistrate made an 
order under s. 133 of the Code of Civil Proce- 
dure requiring N to fence a certain well in a public 
street or to appear before him and move to 
have the order set aside j a copy of this order 
was affixed to the house of iV, but he did not 
appear. The Magistrate then adopted the pro- 
cedure prescribed by ss. 136, 140. and made 


PENAL CODE (ACT XLV OP 1890), 
s. ISS-^-QOutinued, 

ail Older lequiung N to fence the well by a 
certain date. .V who was peisonally seived with 
notice of the above order did not comply with 
it The Magistiabe then sanctioned the pio- 
.seoubioii of iV under s. 18S of the Penal Code N 
appeared and pioduced evidence to prove that he 
was nob liable to fence the well ' Held that the 
accused was guilty of the offence of disobedience 
bo an order duly promulgated by a public sei- 
vant and was nob entitled to go behind the Older 
and show that it was one which ought nob to 
have been made. Queen-Empress v Narayana. 

[1. L. R. 12 Mad 475 

, ss. 191 192.^ 

See Confession — Confessions to 
Magistrate. 

LI. L R. 11 Bom. 702 

, s. 193, 

See Fai.se Evidence— Generaly. 

[I L. R. 14 Calc. 653 

, s 196. 

aS'^^6' Sessions J UDGE, Jurisdiction of, 
Lt L. R. 16 Oalo 766 

, s. 199 

Sec False Evidence— Generally. 

[1. L. R. 14 Calc. 653 

, s. 210. 

See Criminal Procedure Code, 1882 
s. 487. 

ri. L. R. 16 Calc 121 

, s. 219--- Ciml ProecduiY Code (Act XJVof 

1882), 5. 268 — Satisfaction of deci'ce — Hxcoutton of 
dccrce-^Fraudulenthj executing decree after tt has 
been satisfied lohcn satisfaction has not been certi- 
fied to 0>u7*t.] A decree-holder having proceeded 
to execute his decree agaiusb his judgment-debtor 
the latter objected, stating that the deciee had 
been already ^tisfied, although the adjustment 
thereof had not been ceitifiod to the Court as 
requiied by s 2.58 of the Code of Civil Procedure. 
The judgment-debtor being under the ciicum- 
stances compelled to deposit the amount of the 
decree in Court, applied for and obtained sanc- 
tion to proscc«te the deciee-holder for an offence 
under s. 210 of the Penal Code. In was contended 
that the case did not fall within that section, as 
the satisfaction, not having been coifcified to the 
Court, could not be recognised by the Court exe- 
cuting the decree, and that ooBBoqucntly no 
offence had been committed : Held that the words 
ate it has been satisfied,” used in s. 210 of 
the Penal Code, indicate only the fact of the 
satisfaction of the decree The fact that the 
satisfaction is of such a nature that the Court 
executing the decree could nob recognise it, does 
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PENAL CODE (ACT XLV OF 1860), 
s, ‘^10— coiitimicd. 

not prevent tlie decree-holder fioni being' pro- 
peily convicted of an offence iindoi cbat section 
MADHtJE GHCJNDER MOZUMDAR l\ NoVODEER 
CHUKDER PtJNDIT. 

[I. L. R 16 Gale 126 i 

See Queen-Empress r. Bapuji Dayaram. j 
[I L R.IO Bom. 288 j 

• , s. 211. { 

See Cases under False Charge, I 

i 

,s 224. " I 

See Escape prom Custody. 

IL L. R. 11 Mad. 480 

— s. 225. 

See Escape prom Custody. 

[I. L. H. 11 Mad. 441 

, s 268 

See Nuisance— Public Nuisance un- 
der Penal Code 

|I. L K. 14 Calc 656 
[I. L R. 12 Bom. 437 
[I. L. R. 10 All. 44 

— J s 269. 

See Public Health, Offence appeot- 

1NC4. 

[i L R. 11 Bom. 59 

& 

.s 283 and ss. 268 B>n^290 

071 tidal naiiquhle rtcer ] Poisons placing- a bam- 
boo stockade across a tidal navigable river for 
the pill poses of fishing, although leaving in such 
stockade a narrow opening for the passage of 
boats, which passage was, however, kept close! 
except on the actual passage of a boat, weie charged 
at the instance of a sub-divisional officer with 
causing an obstruction under s. 2^3 of the Penal 
Code . Held that, although it was doubtful 
whether s. 283 applied to the case, they had com- 
mitted an offence under s. 268 of the Penal Code, 
and were punishable under s 290 of that Code. 

In the matter op the Petition of Umesh 
Chandra Kar. • 

[I. L. R. 14 Calc. 656 

s. 290. 

See Oases under Nuisance— Public 
Nuisance under Penal Code. 

, s 295. 

See Religion, Offences relating to. 

[LL R 10 Mad 126 
[I.L. R 10 All 151 

W., B. 


PENAL CODE (ACT XLV OF 1860)- 
continued 

, s 297. 

See Religion, Offences relating to. 

[I. L. R, 10 Mad. 126 

, s 304A , 

See Culpable Homicide. 

[I L. K 14 Calc 466 
[I L. R 12 Mad. 66 

, s. 324. 

See SENTP3NCE — Cumulative Senten- 
ces. 

[I. L. R. 16 Gale. 442 

, s. 325. 

See Sentence — Cumulative Senten- 
ces. 

[I. L. R. 9 All. 645 
[1. L. R. 16 Calc. 725 

, s. 330. 

See Case under Hurt — Causing 
Hurt, 

, ss. 339, 840, 342. 

See Wrongful Confinement. 

[I. L. R. 13 Bom. 376 

See Wrongful Restraint. 

[I. L. E, 12 Bom* 377 

,s 352. 

See Sentence— Cumulative Senten- 
ces. 

[I. L. R. 12 Mad. 36 

, s 352 

See Joinder op Charges. 

[[I. L. R. 12 Mad. 27S 

— , ss. 372 and 373. — Ohta'mitig a mino7'fo7' 
pi^ostitution — JDancing gud caste — AdoptionJ} A 
woman, being a member of the dancing girl caste, 
obtained possession of a minor girl and employed 
her for the puipose of prostitution ; she subse- 
quently obtained in adoption another minor girl 
tiom her patents, who belonged to the same caste. 
She and the parents of the second girl were 
chaiged together under ss. 372, 373 of the Penal 
Code. The charges related to both girls : Held,, 
that ss. 372, 373 of the Penal Code may be appli- 
cable in a case where the minor concerned is a 
member of the dancing girl caste. Per' Mut* 
TUSAMi Ayyar, j.— I t would be no offence if the 
intention was that the girl should be brought 
up as a daughter, and that when she attains her 
age she should be allowed to select either to marry 
or follow the piofession of her piostitute motheir 
Quben-Bmpri "S i\ Ramanna. 

il L R 12 Mad 273 

25 
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PENAL OODE (AOT XhY OF I860)-- 
conti lined 

, 3 . 378. 

See Thkft. 

[L L. R. 10 Mad. 186, 255 

[I. L. R.i6 Calo. 388, 396 note, 392 note, 403 
, s. 879. 

See Sentence — Cumulative Senten- 
ces. 

[I. L R. 10 All 146 

See Theft. 

(I. L. R 10 Mad. 255 

[I. L. R,15 Oalc. 388,390 note, 392 note, 402 
j s. 380. 

See Sentence— Cumulative Senten- 
ces. 

p.L.R.10 A11.146 

, 3. 403. 

See Criminal Misappropriation 

[1. L. R. 11 Mad 145 
[I L R. 12 Mad 49 

See Stolen Property— Offences re- 
lating TO. 

[I. L. R. 11 Mad 145 

, 33. 410, 411. 

See Stolen Property— Offences re- 
lating TO. 

[I. L R 9 All 348 
[I. L. R. 15 Calo. 511 

, 3. 411. 

See Magistrate, Jurisdiction of— 
Commitment to Sessions Court 
fl. L. R. HAIL 393 

Sentence- Cumulative Senten- 
ces. 

[1. L* R. 11 All. 393 

, 33. 415, 419. 

See Cheating by Personation. 

[I. L. R, 12 Mad 151 

, , 3. 417. 

See Cheating. 

I. L R. 12 Mad. 114 
[1. L. E. 11 Bom. 59 

,3. 420. 

See Cheating. 


PENAL OODE (ACT XLV OF 1860)- 
coiitimml, 

3. 426 

See Offence relattnc} to Docu- 
ments. 

[I L. R. 12 Mad. 64 

See Sentence— Cumulative Senten- 
ces. 

[I.L. R. 12 Mad. 36 

See Theft. 

[I.L. R 15 Oalc 888, 390 note, 392 
note, 402 

, 3. 441. 

See Cases under Criminal Trespass 

, 3. 447. 

See Criminal Trespass. 

[I.L. R 16 Calc. 715 

See Theft. 

[I L. R. 15 Calc. 338, 390 note, 392 

note, 402 

, s. 454 

See Sentence — Cumulative Senten- 
ces, 

[I L. R. 10 All 146 

, 3 456 

Sec Criminal Trespass. 

[I, L. R 16 Calc. 657 

, 3. 457. 

See Sentence — Cumulative Senten- 
ces. 

C1.L. R 12 Mad. 36 

, 3. 463. 

See Forgery. 

[L L. R. 12 Bom. 36 
• [I. L. B. 12 Mad. 151 

See Sanction to Prosecution— Where 
Sanction is Necessary. 

[I. L. R. 12 Bom. 36 

, 3 466 

See Forgery. 

[I. L. R. 14 Calc. 513 

- — , 3. 467 

See Forgery. 

[I. L. R. 12 Bom. 36 

See Sanction to Prosecution— ’Where 
Sanction is Necessary, 

j'X. L. R. 12 Bom. 36 
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PENAL CODE (ACT XLV OP 1860)— 

concluded, 

, a 471. 

See Forgery. 

[I. L. R. 11 Mad 411 
£1. L R. 13 Bom. 515 note 

, s 477. 

See Offence relating to Documents. 

[I. L. R 12 Mad 54, 148 

• , S 498. — Detaining icith e?*iminal intent 

married woman )] The words such woman” in 
s 498 of the Penal Code do not mean such a woman 
as has been so enticed as mentioned in that section, 
but mean such woman whom the accused knows 
01 has reason to believe to be the wife of any other 
man , the detention of such a woman with the 
pai ticular intent defined m the section is one of 
the offences made punishable under that section. 
QaEEN-FMPRESS C, NiADAR 

£1 L. R. 10 All 580 

. s 499. 

See Defamation. 

[I L, R 9 All. 420 

, s 500. 

See Defamation. 

LI L U 11 Mad. 477 

See Witness— Civil Cases— Privileges 
OF Witnesses. 

[I. L. R. 11 Mad. 477 

, s 503 

See Criminal Intimidation. 

[I L. R 11 Bom 376 
£1. L. R 15 Calc, 671 

, s. 604 

See Insult. 

[I. L. R. 10 Mad 353 

, s. 607 

See Criminal Intimidation 

[I. L. R. 11 Bom 376 

, s. 611 

See Criminal Intimidation. 

£1* L. R 11 Bom. 376 

See Cheating. 

[X L, R. 12 Mad 114 

PENALTY. 

See Cases under Interest— Stipula- 
tions Amounting to Penalties 
or Otherwise. 

[I. L, R, 14 Calc. 248 
[I. L. R. 10 Mad, 203 


PENSIONS, CONTRACT FOR, BY SOVE^ 
REIGN POWERS. 

See Treaty, Construction of 

[L R. 16 I, A. 175 
CL L. R. 17 Calc, 234 

« 

PENSIONS ACT (XXIIl OF 1871). 

1 — s. 4 — Jurisdiction of Ciiil Court — Suit 
against Government for vnam lands and moliusa 
amals—Bom Regulation XXIX of 1827, 8 0 
— JBomhay Ilexenue Jurisdiction Act (JT of 1876), 
.5? 4 — Mofiasa amah, meaning p/ ] In 1826, A 
obtained a deciee on a moitgage, awarding him 
possession and -eujoyment of certain inam pro- 
perty, consisting of lands and of cash allowances 
annually paid fiom the Government treasury, 
called moliusa amals. A and his successois con- 
tinued in pofisesfciun down to 1852, when the vnam, 
was attached on bf half of Government pending 
an inquiiy, undei Bombay Act XI of 1852, into 
the title of the holdeis of the mam. The attach- 
ment lemained in foice till 1805, when Govern- 
ment finally decided that the mam pioperty, with 
the exception of a ceitain poition should beiestor- 
ed to those fiom w^bose possession it had been taken 
in 1852 Theieupon i>, the successoi in interest 
of A, applied to the Collector to be lestoied to 
possession. The Collector lefused D theiefoie 
sued him for aiieais of the mokasa amals, &iid 
obtained a deciee in 1808. Theieafter D did 
not receive any payment fiom the Government 
tieasuiy. In 1883, D filed the prese^^t suit 
against Government to recover possession of the 
lands togethei with aiieaisof the amals: 
Held, that the suit against Government was not 
cognizable by the Civil Courts both under the 
Pensions Act (XXIII of 1871), s 4. and unde>i 
the Bombay Bevenue Juiisdicfcion Act (X of 1876), 
s. 4. Both these Acts, though not retiospective 
in then opeiation, still do not cieate lights to 
lelief against the Government wheie none sub- 
sisted before. Accoidingly, the suit being bailed 
under Bombay Regulation XXIX of 1827, was 
equally bailed under the later Acts XXIII of 
1871 and X of 1876. Shivram Dinkar Ghar- 
PURAY r. Secretary op State for India, 

[I. L R 11 Bom, 222 


2. — s. 4 — Yaumla granted to mosque-^ Juris- 
diction, of Civil Coin't'] S 4 of the Pensions 
Act, 1871, provnies that no Civil Court shall enter- 
tain any suit relating to any pension oi giant of 
money or iaud-revenuo confeiied or made by the 
British or any former govoinment, whatever may 
have been the consideration for any such pension 
or grant, and whatever may have been the uatuieof 
the payment, claim, or right for which such pen- 
sion or giant may have been substituted: Held, 
that a yaumia allowance granted to a lehgious 
institution did not fail within the purview of the 
Pensions Act Athavulla o. Gouse. 

LI L H 11 Mad 283 
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PENSIONS ACT (XXIII OF ISYl) — conrlth 

3 — s. 4. — Grant of villages cnalihug grantee 
to receive the hind revemie!] Suife to leoover a 
moiety of two villages gianted as a jaghii . Held 
that, as the original giant was not of the free- 
hold or full ownership in the soil, the suit was 
haried by s. ‘1 of the Pensions Act, 1871]. Eama 
V, SUBBA. 

fl L H 11 Mad. 08 

4.— s. 4 and ss 6 and Grant of land 
rev ‘line — Snit hy as'iignees, zemindars^ for arrears 
^Ihght of j)J a inti ffs admitted hij GovcYiiiuent^ 
IVant of Collector's certificate effect of,'] The sec- 
tions of the Pensions Act (XXIII of 1871) restiict- 
ing the jnii&diction of the Civil Couits to enter- 
tain suits relating to pensions of giants of money 
or land revenue must be construed sbiictly • Held 
that a suit by the assignees fiom G-overnment of 
land revenue^ whose rights weie admitted by 
Government, to recover arreais from peisons 
admittedly liable to pay levenue to somebody, but 
who disputed plaintiff’s right thereto, came within 
B. 9 of the Pensions Act (XXIII of 1871) and 
was not barred by ss. 4 and 6 by reason of 
no certificate having been obtained as therein 
piovided, Nagar Mal v, Alt Ahmad 

[1. L. R. 10 All 306 

, S . 0. 

See s, 4- 

£1. L, R 10 All. 396 

,s 7 

See Mahomedan Law — Gift — Vali- 
dity. 

[I.L.R. 9 All 213 

~ — , S. 9. 

See s. 4. 

[1. L. R. 10 All. 396 


'PhA.l'NT--eo}tthiHed 
5 Amendment of. 

iSw’ I ssues — Fresh or Abditioi^al 
Issues. 

£1 L. B 13 Bom. 664 

See MiitOE— E epresentation of Minor 
IN Suits. 

[I. L. R. 13 Bom. 7 

, Return of. 

See Appellate Court— Exercise of 
Powers in various Cases— Plaint. 

LI. li, R. 9 All. 191 
[L. R. 13 I. A. 134 

(1) FORM AND CONTENTS OF PLAINT. 

(^) Frame of Suits generally. 

1. -^ Partner slnjf smt-^Suit hy sole surviving 
partner to recover gjartnersJup del?t,] In a suit 
brought by a sole surviving partner to recovei a 
paitnership debt, the plaint, if piopeily framed, 
ought to allege that the debt of which recovery is 
prayed was a partnership debt, that the deceased 
paitner had died before the suit, and that the 
suit was brought by the plaintiff as surviving 
paitner for his own benefit and that of the estate: 
but the suit should not be dismissed merely be- 
cause the plaint did not contain these averments. 
Jell V. Douglas, 4 B. & Aid. 374. Gobind 
Prasad r, Chandra Sekhae. 

[I. L. R. 9 All. 486 

2. — Charges of fraud— Pleading ] A plaint 
charging fraud must set forth particulars ; general 
allegations, however strong the words, not even 
amounting to an averment of fiaiid of which a 
Court can take notice. Gunga Narain Gupta 
r. TTluckram Chowdry. 

[I. L. R. 15 Calc 633 


PERSONATING PUBLIC SERVANT. 

See Sentence— Cumulative Senten- 
ces. 

II.L.R.10Ail 68 


PETITION. 

See Evidence— Civil Cases— Miscel- 
laneous Documents— Petitions. 

[I. L. R, 10 Mad. 334 


PLAINT. 

Col, 

I, Form and contents of plaint 

.. 770 

(a) Frame of suits generally 

... 770 

(?!►) Defendants 

... 770 

(g) Special cases 

... 777 

^ % Verification and signature 

... 777 

S. Amendment of plaint 

.. 778 
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3 '-Suits for money -Suits for sums due an tals* 
nig aceounts— Civil Praeedure Code, s. 50.] Under 
s.’sOof the Code of Civil Piocedure (Act XIV 
of 1882) if a plaintiff seeks the recovery of 
money, the phiint must state the precise amount 
so far as the case admits ; while in a suit for the 
amount which will be found due on taking un- 
settled accounts, theplaint need only state approx- 
imately the amount sued for. As in the former 
instance tlio precise amount, so in the latter the 
approximate amount stated in the plaint, must be 
taken to be the amount of value of the subject- 
matter of the suit for purposes of Jurisdiction, 
Kiiuhhalohand MULOHANI) r, Nacjjnbas Moti- 

UHAND. 

ri. L, R. 12 Bom. 675 
( h ) Defendants. 

4. — Suit hy Dank for money against eseeeutrlte— 
Description of parties— Order returning plaint 
for amendment,] A suit was biought by the 
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PLAINT vonti tilled. i 

(1) FORM AND CONTENTS OP PLAINT— 
concluded, 
ih) Defendants— 

manager of the M Bank against the exeoutrix of 
B to lecover a sum of money as due upon a bond 
executed by B in favour of the Bank The plaint 
described the defendant as “Mis Saiah G Bailow 
of Mussooiie,” and stated that she was executrix 
of the deceased B. The Couit of First Instance 
leturned the plaint for amendment under s. 53 of 
the Civil Proceduie Code, because the defendant 
was not properly desciibed Ileld, that this 
ground failed, because it was clear that the 
defendant was stated to be the executiix of the 
deceased, and the suit was brought against hei 
in that capaoity, Mussooeie Bank t. Barlow. 

[i.L.K. 9 All. 188 

(<?) Special Cases. 

5. — Suit for redemption of mortgage — Title^ ex- 

istence and proof of —Limit at ion . In a suit for 
possession of land by redemption of a moitgage, 
the veiy nature of which piesupposes that the 
possession of the defendant or his predecessor 
was lawful, the plaintiff must in his plaint show 
the title upon which he relies, and therefore a 
title subsisting at the date of suit. Unless he 
gives evidence to show that his suit 

is within time, he fails to prove his title or sub- 
sisting right to the property. Philipp'iY. Pluhpps. 
L.R. 4Q. B. D. 127; Batch ns v Lord Penrliyn, L.R 
4 Ap Cas. 61; Radha Gobind Roy Sahab w Ingli<t. 

7 C. L R. 361 ; Rao Karan Singh v. Bahar AU 
Khan, L. R. 9 I. A. 99; Rajah Khdien Butt Panday 
V. Narendar Bahadur Singh, L. B. 3 1, A 85 ; Ravi 
Chandra Apaji v. Balaji Bhaurav, I. L. E. 

9 Bom. 137, and other cases referred to. Parma- 
NAND Misr i\ Sahib Ali. 

[I. li, B. 11 All. 438 

(2) VERIFICATION AND SIGNATURE. 

6. — Sufficiency of verification— Cicil Procedure 
Code, s. 53.] A suit was brought by the Manager 
of the M Bank against the executrix of B to 
recover a sum of money as due upon a bond exe- 
cuted by B in favor of the B.mk. The plaint 
began thus: — ‘‘George Heniy Webb, manager of 
the above-named plaintiff s business, states as 
follows,” and proceeded to state that the deceased 
was at the time of his death, indebted to the 
plaintiff.” and to set forth the cause of action in 
detail It was signed and verified thus . — *• For 
the M Bank, Limited, G. H Webb, Manager.” 
The Court of First Instance returned the plaint 
for amendment under s 53 of the Civil Piocedure 
Code, because the plaint was set out as made by 
George Henry Webb as manager, and not as on the 
part of the Bank : Held that this ground did nob 
come wifchin s. 63 of the Code, as it was clear 
that the circumstances set out in the plaint ap* 
plied to the case of the plaintiff Bank, and the 
plaint sufficiently fulfilled the requirements of 
the Code that the facts which the plaintiff con- 
siders essential should be concisely and cleaily 


I PLAINT — continued , 

(2) VERIFICATION AND SIGNATURE— 

set out, and tbab the veiification should be made 
by some one acquainted with these facts. Mus«* 
sooRiE Bank i\ Barlow. 

[I. L. K. 9 Ali. 188 

7. — Allegation of fraud."] Where a plaint con*- 
tamed numeious allegations of fiaud, some of 
which must have been titce or false to the plain- 
tiff’s own knowledge, and was signed and veiified 
on the plaintiff’s behalf by his general attorney : 
Held that the defendants must leasonably re- 
quiie the plaintiff to sub^ciibe and veiify the 
plaint himself, and that he should so subscribe 
and verity. Rajah of Tomkuhi r. Braidwood. 

[I. L. R. 9 All. 505 

(3) AMENDMENT OF PLAINT. 

8 — Slut brought for amount in excess of Jurist 
diction of iminsij — Suit to declare land hahle 
to be sold in execution of decree — Cicil Procedure 
Code, ‘is 50 and 373 — Withdrawal of part of claim.] 
In a suit brought in a District Munsif’s Court to 
declare certain land liable to be sold in execution 
of a decree for moie than Rs 2,500, the defen- 
dants pleaded that the Court had no jurisdiction. 
The Munsif allowed the plaintiff to amend the 
plaint by stating that he abandoned his claim to 
execute the decree against the land for more than 
Rs. 2,500. On appeal, the District Judge held 
that the plaint could nob be amended after the 
first healing Held, on appeal to the High Court, 
that the claim was nob one which could be amend- 
ed, so as to bring the suit within the pecuniary 
jurisdiction of the District Munsif. Annaji r. 
Rama Kurup. 

CJ. L. R. 10 Mad. 152 

9. — Allegation of Fraud — Alteratwii of nature 
of fraud charged ] Where in a suit for repay- 
ment of a ceibain sum which had after a com- 
promise made by the official assignee been paid 
to a person, who bad assisted in taking tbe ac- 
counts, such payment being unauthorized by the 
Court, the plaint, as piesented, alleged the frau- 
dulent concealment of the payment from the 
assignee and aftei wards, when all the evidence 
had been taken, and it had been established that 
the assignee knew of the payment, this was 
amended to the statement that if he did know of 
it he had no power to consent to it, and that his 
consent would not be binding, the payment being 
a fiaud upon tbe Oouib Held that the amend- 
ment at tbe stage when it was made was not 
permissible. Abdul Hossein ^enail-i?. Turner. 

11 Bom. 620 
[L. R. 14 I. A. Ill 

10. — Oil'd Procedure Code, s. 53 — Suit by Bank 
for money agauiit executrix — Order returninif 
plaint for amendment — Form of suit ] A suit 
was brought by the managei of the iM Bank 
against the executrix of B to lecover a sum of 
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(•]) AMENDMENT OF VhAmT—nwfiunaL 

money as One upon n> bond executed by in 
favour of the Bank The plaint desciibcd the 
detendantas “ Mrs. {Sarah G, Barlow of Mnssooiie,” 
and staled that she was executrix of the deceased 

It began thus*— “ George Henry Webb, 
manager of the above-named plaintiff’s business, 
states as follows/' and pioceedod to state that the 
deceased was, at the time of his death, * indebted 
to the plaintiff,” and to set foith the cause of 
action in detail. It was signed and veiified thns. 
—‘‘For the ili Bank, Limited. G. H. Webb, Man- 
ager ” The Conit of First Instance letmned^the 
plaint for amendment under s 53 of the Civil 
Procediiie Code, because the sait should not have 
beenbroughtin the form in which it was hi ought, 
but in the foim refeiied to in s 21 B and No 105 
of sch. IV of the Code Held^ with refeienceto this 
ground, that the plaintiff w^as at liberty to bung 
a suit for money against any peison administer- 
ing to or representing the estate ; and if such 
suit should he found with refeience to the facts 
in evidence not maintainable, it should be dis- 
missed ; but theie was no autboiity foi retuining 
a plaint for amendment, when it was found that 
the suit was not maintainable in the foim in 
which it was bi ought, m oidcr to amend it so as 
to convert the suit into one of a diffeicnt chaiac- 
ter. Mussoorie Bank i\ Barlow 

[:.L. K. 9 All. ISS 

ll.-^Oivil Proct'dnre Code, 31. 63 — Smt to 
vestrautjnteifercnce tetfit jj7ii'afe nfflif.} A sued 
for an injunction to restrain inteifcieuce with 
his light to giaze cattle on the bed of a certain 
tank. The othei raiyats of the village in whom 
the same light vested weie oiigin ally joined as 
plaintiffs, but the plaint was amended undei s. 53 
of the Code of Civil Piocediire, and their names 
were stiuck off the lecoid A pioved no special 
damage: Held (1) that the fact that the other 
raiyats of the village had similai lights did not 
make right a public light in the sense that 
no action could be brought upon it unless special 
damage was proved : (2) that the light claimed 
vested in A severally as well as jointly with the 
other raiyats, and the amendment of the plaint 
was not central y to the pi o visions of s 31 or 63 
of the Code of Civil Proceduie, Venkatachala 
«!, KtJPPUSAMI. 

[I. L. R, 11 Mad. 4S 

12.— 6’^r^7 p7'oeedm'e Code, 1882, s. 53 — Chinge 
in form of siat, the cause of action heing miclimig- 
^Y^] The plaintiffs alleged that the defendants 
had enci cached on the bed of a tank, laised em- 
hankments, and cultivated crops which mterfored 
with the plaintiffs’ supply of watei ; and they 
prayed for a decree ejecting the defendants from 
the land enci cached on and lestiaining them 
fxom interfering with it : Meld, that the Couit 
was not precluded by s. 63 of the Code of Civil 
Procedure from passing a decree declaring the 
plaintiffs’ right to the water of the tank diieoting 
the defendants’ embankments, ^tc,, to be removed 


(3) AMENDMENT OF PLAINT— 
and regulating tbe cultivation of ibeir lands , 
but that the defendants’ libeity of cultivation 
should not be lestiictcd more than was necessary 
to secure the plaintiff’s supply of water Pula- 
MABA V, IlAVUTim, 

[I. li, E. 11 Mad, 94 

1^,-^ Civil Procedin'O s.Si — Amend- 

inent of plaint — Multifafions smt — Malahar law 
--8ta7iam.] A suit was brought by tbe junior 
mcmbeis of a ta7'ioad, which consisted of three 
staiionis and thiee tararies, against the ka7^7mvan 
and otheis, including ceitain peisons to whom he 
had alienated some tarwad propeity The plaint^ 
as oiiginally f i am ed. prayed (1) foi the removal of 
the li(i7ihav<m. (2) foi a declaration that defendants 
Nos. 2 to 8, the senior anandiai^'ans, had foifeitcd 
their light of succession to him , (3) for the ap- 
pointmentof the plaintiff m his place; (4) for ade- 
olaiation that his alienations weie invalid as 
against the tavwad , and (6) for possession of the 
piopeity alienated. Subsequently, the plaint was 
amended by the oidei of the Com t by sti iking out 
items 2 and 5 of the prayer, and finally the plain- 
tiffs fiuther amended the plaint and sued only 
for a declaration that the alienations m question 
weie invalid. The lower Court passed the declara- 
tory deciee piayed for . Held, that the lower 
Couit was wiong in allowing the plaint to be 
amended aftci the fiist hearing, because the case 
j on wluuli the dociee was passed was essentially 
diffeient from that disclosed in the plaint, and 
that the appeal must be allowed accoidingly, 
Mahomed c Kkishnan. 

[I. L. R. 11 Mad. lOa 

14 — Addition of parties 07h second appcali] In 
a suit by the manager of a Hindu joint family to 
recover possession of ceitain lands from the 
defendant the plaintiff was allowed on second 
appeal to amend his plaint by making other 
members of the family parties to the suit. HaRI 
Gopal r. Gokalbas Kbshabasket. 

[I. L. E. 12 Bom. 15S 

15 . — Additmi of pa7't(es—Si(U 07'iginalhj agai7ist 
oivnei' — SJuji added as part ij defethdanti] In a suit 
foi collision originally filed against the owners of 
a ship* Meld, that the plaintiffs might amend the 
plaint by adding the ship as a paity defendant. 
Bombay and Djsrsia Steam Navigation Com- 
pany r. SUEPHERl). 

[I. L. R, 12 Bom. 237 

10 ^Joinffanuhj-^jVortgage hg a fatJicr’^J)ee7ra 
aifimnst father on mortgage giving possession with 
'interest and costs-^bon's Imhditg to saiis/g the 
decree as to interest and costs.} The plaintiff’s 
father mortgaged coitain ancestral property for 
a limited term. A suit was brought on the mort- 
gage against the father, and a decree was passed 
directing the mortgaged property to be handed 
over to the mortgagee for a oertain time, and 
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awarding payment of interest and costs by the 
father. In execution of this decree, the mortgagee 
sought bo recover the costs by sale of the piopeity 
in question. Thereupon the plaintiffs sued for a 
declaration that tlie property was nob liable bo be 
sold in execution of the decree against the father, 
on the ground that the debts contracted by the 
father weie for immoral pui poses, and that, 
therefoie, the estate could nob be bound by the 
decree at all. The Oouib of First Instance found 
that the debts had nob been incurred for any 
immoial purpose, and dismissed the suit At the 
hearing of the appeal to the High Court it was 
alleged that the plaintiffs, had separated from 
their father before the mortgage-decree was 
passed against him, and an application was made 
on their behalf that the plaint in this case should 
be amended by inseiting an allegation to that 
effect Held that the amendment could not be 
allowed. Such an amendment would entirely alter 
the points of contention between the parties. In 
suing in the form adopted by the plaintiffs, they 
doubtless intended to take the chance of getting 
a greater advantage than they would have 
obtained if they had sued merely as separated 
sons. They sought to liberate the property alto- 
gether from liability, on the ground that the 
debt was immoral, and that the estate could not, 
therefoie, be bound by the deciee at all That 
being so, and the plaintiffs having omitted to 
allege partition, they could nob now ask the Court 
to put their suit on a new footing. Narayanrav 
Damodar V Javhervahu. 

n. L. R. 12 Bom. 431 

17. -Specifie Belief Act, s 4:^ — Civil Procedure 
Code, s o3 — Amendment of plaint— Suit to declare 
alienation hij Hindu ividoio invalid — Death of 
loidovo pending appeal hy plaintiff — Right of appel- 
lant to proceed witliappeal — Plaint not toVe amend- 
ed by claim for possession.'] Thepioviso bo s. 42 of 
the Specific Relief Act that ‘‘no Comb shall pass 
a declaratory deciee where the plaintiff, being 
able to seek further relief than a mere declaration 
of title, omits to do so,” refers to the position of 
the plaintiff at the date of suit ^ Where a suit was 
brought for a declaration that certain alienations 
of land made by a Hindu widow to the defendants 
weie not binding on the plaintiff, her reversion- 
ary heir, and pending appeal by the plaintiff, 
the widow died. Held, ( 1 ) that the plaintiff was 
entitled to proceed with his a|)peal ; ( 2 ) that 
the plaintiff could nob be permitted to amend Ms 
plaint and claim possession. Govinda v. Peu- 
UMDEVI. 

[I. L. R. 12 Mad. 136 

18. — Civil Procedure Code, , 9 . 53 — Madras Bent 
Eeeovery Art (Madras Act VIXI of I 860 }— in 
Civil Court to enforce exchange of patta and 
nmchalha— Declaratory decree.] A suit in the 
Couit of a District Munsif to eufoice acceptance 
of a patta and execution of a muchalka by defen- 


IPILAIIXT— continued. 

(3) AMENDMENT OF mkim— concluded. 

dant in respect of a holding in a village to which 
the plaintiff claimed title, was dismissed as not 
being maintainable- Held, that the suit should not 
have been dismissed, bub the plaint should have 
been amended by the addition of a piayer for a 
declaiabion of the plaintiff’s title and that the 
Court then would have had juiisdicbion to grant 
by way of consequential relief the relief originally 
sought. Narasimma v. Suryanarayana. 

[I. L. R. 12 Mad. 481 


19. — Objection to plaint not tahen — O-t ound for 
dismmal of suit — Plaint for declaratory decree 
without consequential relief.] A suit sliould not 
be dismissed by an Appellate Court on the ground 
of its being one asking merely for a declaratory 
decree and, no consequential relief, where that 
objection hasnevei been taken by the defendants 
to the suit. The plaintiffs should in such a case 
be allowed an oppoibunity of amending their 
plaint. Limba bin Krishna v Rama bin Pim- 

PLU. 

[L L. R. 13 Bom. 548 


(4) RETURN OF PLAINT. 

20 — Civd Procedure Code, s. 67 — Plaint pre- 
sented in a wiong Court ] In all cases wheie no 
option as to the selection of the Court is allowed 
by law to the plaintiff, a plaint presented in a 
wrong Oouib must be retained for piesonbation 
in the proper Oouib. Muttirulandi ' y. KoTTY- 
AN. 

[I. L R. 10 Mad 211 


Civil Procedure Code, s. ^1—Beturn of 
plaint 'when Court has no jurisdiction] An 
Appellate Court is nob bound to leturn the plaint 
under all ciicumstances wheie defect of jurisdic- 
tion appears, Yacoob v, Mohan Singh 

fl. L. R. 11 Mad. 482 


(5) REJECTION OF PLAINT. 

22 — Plea of misjoinder, when sustainable — Suit 
against several persons claiming under dif event 
titles, Effect of — Civil Procedure vode, ss. 31 
and 53.] A, as auction-purchaser at a revenue 
sale, biought a suit against a number of peisons 
for possession of some chur land The defendants 
claimed portions of the land under different titles 
and pleaded misjoinder. The Comb upon the 
Amin’s report gave A the option to amend the 
plaint by wifchdi awing the suit against any parti- 
cular sets of defendants. A elected to go to^ trial 
on the suit as brought, and it was dismissed ; 
Held, that, having regard to the provisions of ss, 
31 and 53 of the Civil Procedure Code, the proper 
order of the Court should have been to reject the 
plaint and not dismiss the suit on the ground 
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(5) EEJEOTION OF 

misjoinder. Sitdiibndg MonuN Roy r. DuiuU 
Basi. 

[I. L. H 14 OaXo. 435 

23 — Ohil P}’oee(hirf Cndf^ 18B2, .w 50 and 53. 
suh-sdi^tum {d)---Amendmend of plutfht^Po/ertton 
af j)hiint,'] After an examination of the plaintiff’s 
pleader by the Conrt to discover whether there 
were grounds, which dhl not appear, for an 
amendment, a suit was dismissed on the defects 
of the plaint, which, chaining fraud, did not set 
forth a good cause of action in regard to the 
above : Held, that dismissal was not the proper 
mode of disposal of the suit ; bub the plaint 
should have been rejected, a course which would 
have enabled the plaintiff, if he found himself at 
a future time in a posibiou to make averments 
giving relevancy to an action to present a fiesh 
plaint Gunga Narain Gupta Txluckram 
Chowdhry. 

[I.L R 15 Calc. 533 
[L.R15 I. A. 119 

24 — Siutlvouglit different from rstmetioned 
— Itehgtous Jijndoirmrnts Art XX of 1853, ,v 18.] A 
and being woishippeis at a Hindu temple, ob- 
tained sanction iindei F. IS of theKeligious Endow- 
ments Act to sue for the lemoval of the inanageis 
of the temple on the gi ound of Ineach of trust and 
for damages. and B sued to remove the man- 
agers, blit claimed no damaaes iu tbeir plaint 
JBeldi that, as the suit instituted differed fiom the 
one for which sanction wa.s given, the plaint was 
propel jy rejected Srinivasa r. Vijjnkatv 

[I. L R 11 Mad 148 

25 . — Sifihord uiatr Judge's puuvr to )n>ah, laluii- 
Lion-^Comt Mrs Art '(VII of 1870, a\ 7 rl. to 
{f)^Cinl Procedure Code [Art XIV of 1882), 
A‘. 51, els, (a) Olid (Z;).] The phuubiffs brought 
a suit foi an account, and approximately valiu'd 
their claim at Ks. 15 lo-O The Saboidiiiate 
Judge was o\f opinion that the claim was foi le- 
coveiy of money, and should have been valued 
at Rs. 1,000 He theiefoic called on the plain- 
tiffs to make up tho stamp to that required on 
this valuation , and tho plaintiffs refusing lie 
dismissed thou suit under s. 54 (//) of tho 
Civil Procedure Code (Act XIV of 188 J) IlrJd, 
that in any case the Subardiuatc Judge was 
wiong. If the suit was really one for an account 
the plaintiffs weie entitled to value theiclief 
they sought appioximately, as they had done; if 
it were not one for an account Int foi lansovcry 
of money, still tho Suboidinato Judge ha<l no 
power himself to value the leluif soughtj but 
should ha\c called on tho plaintiffs to value the 
relief they .sought, and then if ho had thought 
such lelief was uudervaUiod, ho could have apph’ ■'<1 
s 51 (a) of the Code of Civil Fioceduie (Act Xi V 
of 1882), and rejected the suit. Balaantuao 
i\ Beimashankar. 

[I. Ii, E. 13 Bom. 517 


PLBADKR ^ 

1. Appoiniineni .and appoauMicc 

2. Authority to bind client ... ••• 

3. Kcmuiieration ... •" 

•1. Privileges of pleaders .. ••• *3<) 

5, Piirohaso by pleaders at sale in cxccu- 

turn of decree .. ... 7B7 

See Barrister* 

(I. L. R. 9 All 180 

IiKiuity into professional condnot 

of. 

See Reference to High Court— Oivie 
Oases. 

^ [I. L, R. 12 Bom. 7S 

(1) APPOINTMENT AN0 APPEARANCE. 

1 Bi/le of Court of 22nd jVoijISSS—Proefiee— 
ValidUit llama — Pleader handing over his lirtef to 

another — Ciotl Procedure Code, ss 30, 37 39, 035 ] 
The Rule of Coiiit, dated the 22nd May 1883, 
and authoiising 1 gal piaetitionei in ceitain c ises 
to appoint othei lega.l piactitioncis to hold their 
biiods and appeal in their place w'a.s pa.s.«ied to 
facilitate the woik ot the Court ami for the cou- 
venionce of tho plea<ieis practising before it, 
and wfiR fully within the poweiF confeiied upon 
tho High Couit by s. 035 of the Civil Piocedure 
Code. Matadxn i\ Gang A Bat. 

[X. L. R 9 All. 613 

2 -^Peartirr — %'rond Appeal— Vahnf Bight of, 
to hr heard inf hout rri ti fird ground, s of appeal or 
inihout ang oidrr admitting the appeal — 

and Orders of Court (Apprtiate Side), 80 and 102.] 
A vakeel will not he hoaul on behalf of an ap- 
pellant on second appeal, when neither duly 
ccitihcd giounil oi giouuds of appcalliavc been 
filed, noi the appeal been admitted by older of 
Couit undei Rules 80 aud 102 of Couit. Aishca 
Chiinder Bog V. Jluinsh Chnnder Bose, 3 W. R. 
210, followed. Oliullah r.BACHU Lal Kuotta. 

[I. L. R. 15 Calc. 706 

i S.~~ Pleader, nnid rhrir clients, their rights and 
{ ohligations inter ,sy'— Bom. Beg II oj 1827 — 

* Conjidciti lal communicaftons made iii the course 
j of iirof (‘s,\ional niiplo gmcHt,~\ The rules provail- 
I ing in England wnth logaid to tho rights and 

' ohliiiatioiis of holicitoi s in lelation to bheii olients 
' appdy, with slnTnt diffeience, to ploadois practi.s- 
1 mg in Indm 4’he pniieiph's dcducihic iioiutho 
Ihigltsh oa.scH art‘ UiS follow's —1 A p.*n try to a 
ju<liriai]uoct‘eding is mititUsl to such pioieshional 
' .n.shi.stamHi as h<‘ thinks will la'stsnil him 2 A 
1 plcndiw IK fice to place lus scivicc at the dispoKal 
I of any such paity upon hucU irtunis as he may 
I think most advantageous to himself consistently 
I %vith tlie iunionr of his profession ami the due 
I adminisiiation of justiia^ 3. A phuidcr who le- 

* ccives any confidential infonnation ficun 1ns cUimt 
I jn the coin se of his professional employ meat is nob 

at hberiy to ciuiy that mloimation into the 
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(1) APPOINT^IEiN-T AND APPEAR ANCE--> 

eont imbed 

service of his antagonisb, or any one who in that 
very iibig-abion or in any subsequent litigation 
may be opposed to the client furnishing the in- 
formation 4. Dnder Reg II of 1827, pleaders 
receive ceitain fees, in return foi which they 
are not at libeifcy to act against those retain- 
ing them, whether they aie letained by one client 
singly or by two or more clients jointly. A 
pleader who has acted for several persons will 
not be restrained from afterwaids acting for some 
of them only as against the others, unless it be 
shown that he is possessed of knowledge aiising 
from his pievious employrrent which might be 
prej udicial to his other clients. As a general rule, 
the Court will lequire a veiy strong case to be 
made out before it will inteifeie by way of in- 
junction, restraining a pleader from appearing 
for a client, and there must be clear affidavits 
made to show that special knowledge was ac- 
quired by the pleader duiing his employment by 
the former client In case of his possessing such 
knowledge, he will not be allowed to throw up 
the conduct of the ca^e and tiansfer his sei vices 
lie will never he allowed ti discharge himself 
fiom the conduct of the case if the case laises 
even a probability of prejudice to his former 
employers X, a pleader, was at fiist retained 
by P and A jointly to defend a suit on then 
behalf. At a later stage of the case, P and N 
quail elled. Thereupon K applied to the Couit 
for leave to withdraw from the conduct of the 
case, on the ground that he could not attend to 
the interests of both P and A', The Court al- 
lowed him to withdiaw. A few days afteiwaids 
X appeared in Couit, and filed a Tahal&tmma, oi 
wairant of attorney, signed by A’*, and claimed 
to conduct the case on behalf of N alone P 
objected to this, but the Court disallowed this 
objection. Thereupon, P made an application 
bo the High Court for an injunction lestiaiaing 
A'fioni acting on bihalf of A^ alone 7/cA7 that 
IS it was not made out that K was in possession 
of any confidential information either fiom P, 
or from P and JV together, such as would give 
aim an unfair advantage when acting on behalf 
of A7 the Couit would not inteffeie or restrain 
from serving JV alone * Ifeld farther, that a 
Reader in such circumstances should take the 
iirection of the Court as to which of two or more 
dients he is to serve, and as to the disposal of the 
Fees he has leceived fiom them Jointly. Pal- 
jONJI Mbewaj^ji V. Kallabhai Lallubhai. 

[I. L.R. 12 Bom. 85 

dEG. i \ Bezonji Nowroji 

[I. L. R. 12 Bom. 91 note 

4 — Practice of Privy Comieil — Admissum to 
'>racficpin the Priry Council — Rules of Z\st March 
.871 — Vakil of High Court J The woids of ss 2 
md 3 of the Rules of Slat Maicli 1871 aie such 
hat classes of poisons to be admitted to practise 
n the Privy Council must be either Solicitors or 


PLEADERS—^ o?iti?iut'd 

(1) APPOINTMENT AND APPEARANCE- 
concluded. 

others piactising in London, or Solicitors admitted 
by the High Couit m India or in the Colonies 
respectively, and have not left an undefined class 
admissible at the discretion of the Judicial Com- 
mittee. In the ma'^ter of the Petition of 
Twidaee, 

[i L. R. 16 Calc. 636 
[L. R. 16 1. A. 163 

(2) AUTHORITY TO BIND CLIENT. 

5. — Consent —I) ehkan AgriaultuvUts Relief Act 
s. S cl o~ Consent to ^proceeding under Act^ lOitfi^ 
drawed of] If a party oi his pleader gives consent 
under cl 3 of s 3 of the Dekkaii Agncuitunsta 
Relief Act (XVII of 1879) to the disposal of a suit 
according to tne piovisions of Chapter II of tne 
Act. the consent so given cannot be withdiawn 
after tne heaiing has begun and the suit has pro- 
ceeded on the footing of such consent. Rupchand 
Kheaichand V. Balvant Narayan 

[I. LRU Bom. 691 

(3) REMUNERATION. 

6. — Transfer of Property ActySS. 67, ^^-^Suithj 
mortgagee instituted before payment iiito Couit ^ 
Right of mortgagee to a decret and ca full eosts.^ 
In a suit to recover money due on a mortgage, 
defendant paid the money into Court and a notice 
was issued to the moitgagee under s. 83 of the 
Transfer of Propeity Act. The mortgagee filed 
his suit before notice was served on him, and it 
was not pioved that the mortgagee was aware of 
the fact of the payment into Coui t when he filed 
his suit Held, that the plaintiff was not debar- 
red by s 67 of the Transfer of Pioperty Act from 
obtaining a decree, and that under the rules of 
Court the pleader’s fee was piopeily assessed as m 
a contested suit and not as in a case wheie there 
IS a confession of judgment. Sitaramayya u. 
Venkatramanna. 

[I.L. R.ll Mad. 371 

7. — Costs 1) etwee n pleader and client — Act I of 

1816, 6 — Quantum meruit^ In a suit brought 

by R in formCt pauperis against the defendant 
he had engaged the services of the plaintiff 
as his pleader, bub no express agreement for the 
remuneration of the plaintiff was made. The 
suit was numbered, and, after the evidence on 
either side had been gone into, the tiying Court 
made an older dispaupering R On an application 
by i?, who offeied to pay the Couit- fees, the High 
Couit undei its extraordinary jurisdiction made 
an Older diiecting the lower Couit to receive the 
fees and to proceed with the suit. R paid the 
fees, but the suit was compromised. The plaintiff 
did not attend to the suit after remand. The 
plaintiff having sued the defLiidanb foi his fees, 
the Suboidinate Judge was of opinion tliat one- 
fourth fee under s. 6 of Act I of 1 846 sliouid 
be awarded to the plaintiff. Oxi lefeience to the 
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PLEADER— ftDif/MrfcrZ. I 

(3) RKMUKEUATION— | 

Higli Court! : Hvtd, that tbo plainfcift’ wa« outiUod 
to a (juanium, mcvuii^ wliioli was to be dotcrminod 
■with referenoo to all tho clrouiuHtanoort ot the 
case, there being no exproHs agroomont in the 
case Kesuav Govind Jositi r. Jamsetji 

OuESlSTJI. • 

[1. X,. B. 12 Bom. 557 

(1) PRIVILEGES OF PLEADERS. 

8 — Pleader^' taids — ]\Iu1ihtea.r^ Legal Practi- 
tioners Act (XTTJJ 0/1879) — Ministerial duties 
of pleaders. Delegation of, to their bond fide 
clerks.’] A Judge ha*? arighb to contiol hia Court 
piemises in. such way as is most convenient to 
the public and to persons working there, but 
does not act rightly in passing any general order 
by which he excludes as a general body from his 
Court any portion of the community acting in an 
orderly manner. The pleaders of this country 
are a body of men who, from the earliest times 
have combined in their own persons the duties 
performed in England by barristers and attorneys, 
and in acting m this second and ministerial capa- 
city are, on their own lesponsibiiity, entitled to 
woik through any numbei of clerks or taids 
propel ly selected and paid by them ; and no Couit 
other than a High Court as established by Chaitei 
has the right to m«'ike lules defining the minis- 
terial duties to be performed by them as distinct 
from the duties of their bond fide taids oi cleiks , 
nor does the Legal Practitioners Act ot 1870 
contiol in any way the piivileges which have al- 
ways Existed in them or restiict their poweis, the 
Act being one passed to bring mukhteais under 
the contiol of the Court. In the matter of 
THE Petition of Ehoea Bijx Khan. 

ri. L. B. 15 Calc 638 

(6) PURCHASE BY PLEADER AT SALE IN 
EXECUTION OF DECREE. 

9, — Cicll Procedure €odelSS2,s. 292 — Pleaders 
not officers of the Court withm the meaning of 
that section] Pleadeis of paities to a suit'aie 
not debarred by s. 292 of the Code of Civil Piooe- 
dure fiom piucbasiug pi Opel ty sold m execution 
of the decree. Alagirisami Ramanathan, 

[I. L B. 10 Mad. Ill 

PLEADERSHIP EXAMINATION. 

See Board of Examiners. 

[I.L. R. 9 All. 611 

PLEADINGS 

See Degree— Form of Decree— Mort- 
gage. 

[1. L. R. 9 AIL 125 

POLICE ACT (V OP 1861,) 

1. — S.29. — Power to make rules mider Aet V of 
1861 — District Sfupermtendent of Police, Power rf 
— A r%le or repilafion and a lawful order dis- 
tinguished,] JTheie isno express power given by 


POLICE ACT (V OF lS6t) -eimehidetl 
Act V of ISin to any officer save iho tnapector- 
Gciieral of Police to make sules , therefore the 
violation of a general ruU^ alleged to have been 
made by a Dintrict Superintendent of ^ Police to 
the ellPoot that censtablos aro to bo within the 
linos at a particular time or a roll-call iB not 
puninhabio under s 29 of the Act. -iVmfPe— The 
violation of a special order made by a Distiict 
Superintendent of Police requiring tho presence 
of an officer or of certain officeis within the Police 
lines and issued expressly to him or each of them 
would come within s 29 of the Act as being not 
“ a rule or legulation,” but a lawful order” 
made by a competent authority and relating to 
the duties of the offieei or officers In the mat- 
ter OF THE Petition op Abdto Hossein. 
Queen-Empress v, Abdul Hossein. 

[I. L. B. 15 Calc. 194: 

2.— S. 29 and s. 8. — Police-officer — Suspen- 
sion — Breach of order,] A police-constable was 
suspended and oideied to remain in the lines 
duimg suspension. Despite the Older he absent- 
ed himself therefrom without leave. He was 
convicted uiulei s.29 of Act Y of 1861 : Held, 
s. 29 of Act V of 1861 contemplates that the 
pel son to be charged with an offence under it 
must have been, at the time of his doing the act 
in respect of which the charge is prefened, a 
})olice constable within the moaning of that Act 
When a police-officer is suspended, he ceases to 
be a police-officer ; the conviction was theiefore 
wiong. Queen v. Dinonath Gangoohj, 8 B L R. 
Ap. 68, followed Queen-EmpreW r. Durga. 

[I. L. B. 10 All. 459 

POLICE DIARIES. 

See Evidence— CriminalC \ses— -State- 
MPiNTs to Police-officers. 

[I L. B. 16 Calc 610, 612 note 

POLICE INQUIBY 

See Detention of Accused by Police. 

[I. L. B. 11 Mad, 98 

— Criminal JPwredure Code, 1882, ss, 166, 202, 
209 — Mag istrate\^ power to direct a local vn- 
restigation by the police.] S 166 of the Code 
of Cnminal Procedure (Act X of 1882) deals only 
with the powers of pohcc-offioeifl. It confers no 
power or authguty on Magistrates to dhect a local 
investigation by tho poln^e, or call for a police 
report. In re Jankidas Guru Ritaram. 

[I. L. B. 12 Bom, 101 

POLICE-OPPIOER, OBSTRUCTION TO. 

Sec Wrongful Restraint. 

II, L. R 12 Bom. 377 

POLICY, 

See iKSUBANrE— M arine Insurance, 

il. L, It 16 Calc. 664 
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POSSESSION, ' Col 

1. Evidence of title .. .. 789 

2. Adveise possession . 789 

See Mamlatdar’s Courts Act, s. 4. 

[I. L. R. 12 Bom. 419 

See Registration Act 1877, s .50 

[I. L. R. 12 Bom 569 

j Evidence of 

See Evidence— Civil Oases— Maps. 

[I L. R 15 Calc. 353 

(1) EVIDENCE OF TITLE. 

1 — OiULs of proof — Person out of possess%on.'\ 
Possession is evidence of title, and is pnmaiiiy 
exclusive It is for him who impugns this ex- 
clusive title to show that the possession aiose in 
some way which has preserved his own light. 
In eveiy case the peison who has been out of 
possession for moie than twelve years must make 
out some primafaeie title, and some agieement 
01 acknowledgment of that title, such that 
possession isdepiived of its oidinary effect thioiigh 
being held on a loint light, or asubordinate light. 
Ramchandra Narayan 17. Narayan Mahadev. 

LI I*. R. 11 Bom. 216 

See Tatya 17 Anaji. 

[I. L R. 11 Bom. 220 note 

and ViTHOBA v. Narayan. 

[I. L. R 11 Bom. 221 note 

(2) ADVERSE POSSESSION 

2. — Llimtation — Mortgagee — Purchase hg mort- 
gagee of share 'i/i mortgaged property "I A inoit- 
gagee of an entiie undivided estate does not, by 
a subsequent purchase of aceitain share therein 
from one not in actual possession at the time of 
conveyance, theieby change his character fiom a 
moitgagee to that of an owner, hut his possession 
continues as a moitgagee. B held an entire undi- 
vided estate under a mortgage (usufruc uary) 
from d? since 1273 (1866), and as such mortgagee 
in 1282 (1876; B purchased a sha?e therein from 
D. who had not been in actual possession since the 
date of the mortgage On the 20th January 1886, 
B biuught a suit to lecovei possession of his pur- 
chased share • Held that the subsequent pui- 
cUase did not change the character of fiom 
that of a mortgagee to that of an ownei, and 
that his suit was barred by 12 years’ limitation, 
Nundo Lal Addy iJ. JoDU Nath Haldar 

[I R 14 Oalo. 674 

2 — Denial hy mortgagee m possession of mort- 
gagors light to redeem','] Denial by a moitgagee 
in'possession of the mortgagor’s light to redeem 
is not sufficient to conveit such possession into 
adveise possession. Mussad?;. The Collector 
OF jffALABAR, 


POSSESSION-^^;?^m?^^^. 

(2) ADVERSE POSSESSION-^l^l/^^^/^^^^^7. 

4 — Joint family — Pos^e^nmihij one member of 
i family — Neglect by plaintiif to tahe possession of 
Ills &]uire not imtlistnnding regHe6t that he would 
do so — Limitation ] The plaintiff and the de- 
fendant weie bi others* and membeis of an un- 
divided family The plaintiff was in Government 
seivice, and had been for along time absent from 
his native place on duty, the family pi opeity re- 
maining under the manage ment of the defend- 
ant. In 186.3 the defendant wrote to the plain- 
tiff, requesting him to leturn and manage his 
share of the propeity. or to employ some one to 
manage it for him. Nothing, however, was done 
by the plaintiff in the matter, and the defendant 
continued in possession. In 1882 the plaintiff 
sued the defendant for partition. The defendant 
pleaded that the suit was barred, contending that 
he had been in adveise possession from the date 
of the letter. The Com t of Fiist Instance award- 
ed the plaintiff’s claim The defendant appeal- 
i ed, and the lower Appellate Court reversed the 
lower Com t’.s decree holding that the suit was 
baried. On appeal by the plaintiff to the High 
Couit • Bteld that the suit was not barred. The 
above-mentioned letter of the defendant showed 
that, up to the date at wffiich it was wiitben, the 
defendant had not been in possession of the pro- 
perty ‘‘ as his own property to the exclusion of 
the plaintiff,” and the meie ciicumstance that, 
i subsequently to the date of the letter, the plain- 
tiff h:ui not paitioipated in the profits, would not, 
in the absence of other evidence, justify the in- 
ference that the plaintiff was then excluded. 
Dtnkar Sadashiv 0 Bhikaji Sadashiy. 

[I. L. R. 11 Bom. 365 

5 — Limitation— Co-sharer — Possession of one go- 
shareriohen adrevse — Mortgage — Mortgage by three 
00 -sharers — Bedemption by one of seceral mortga- 
gois — Right of the other mortgagors to sue for re- 
'demption — Period of limitation for such suit ] In 
1847 the property in dispute was moitgaged by 
three co-shareis, D, A, and R, In 1859 R alone 
redeemed the pioperty, and mortgaged it again 
to a third peison. In 1882 the hens of D and 
A biought a suit to redeem the whole of the pro- 
peity, or their portions of it. The defence to 
the suit was that it was barred by limitation 
being brought more than twelve yeais after R 
had ledeeraed the pioperty, and R's possession 
subsequently to such ledemption having been 
adverse to the plaintiffs and their predecessors 
in title • Held that the suit was not barred by 
limitation. When R redeemed the property, he 
held it, as regards his co-sharers’ interests m it, 
as a lienor, and, as such, his possession was not 
adverse to them It did not contradict, but lather 
implied and preserved their ultimate proprietary 
right. In the case of a co-sharer holding after 
redemption, limitation is computed only fiom the 
date when the possession becomes adverse hy the 
asseibion of an exclusive title and submission to 
the right thus set up, in analogy to the piovision 


[I L R. 10 Mad 189 
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POSSESSION- 

(2) ADVERSE TOBSESSIO^—co/ithiiiecL 

wiiich bais an excluded sharer geneially after the 
lapse of twelve yeais from the time when he be 
conies aware of his exclusion. As long as posses^ 
gion can be refeired to a light consistent with 
the subsistence of an ownership m being at its 
commencement, so long must the possession be 
refeired to that light, rather than to a right 
which contradicts the ownership. Ramchaxdra 
IASHVA 25X SiRPOTDAR t\ SADASHIY AbAJI SIR- 
POTDAR. 

[I. L. R. 11 Bom. 422 

6. — Mortgage — Suit for redemjMio/i or recovery 
of progoerty on payment of a charge — Possession 
after redemption ly 07ie of several mortgagors— 
Adverse possession— Limttation.l The plaintiff 
sought to recover his father’s share in two por- 
tions of family property, one of which had been 
mortgaged by the plaintiff’s father and the 
father of the defendant No. 1 jointly , the othei 
had been mortgaged by the plaintiff’s father 
jointly with the father of defendant No. 1 and 
the husband of defendant No. 2. The first was 
redeemed by the father of defendant No. 1 alone 
in 1868 ; the second was redeemed by the de- 
fendant No. I more than twelve years before the 
suit. The paities were Mahomedaus. and the 
plaintiff had a brother and thiee sisteis, only 
one of whom (defendant No, 2). was the paity to 
the suit. Defendant No. 1 contended that the 
suit vras defective for want of parties, and that 
it was time-barred * Beld^ that the plaintiff’s 
brothers and sisters ought to have been joined 
as co-plaintiffs, the defendant No. I’s possession 
after redemption not being adverse to them. If 
it was adverse at all, it was adverse to the whole 
of the plaintiff's branch of the family, so as to 
bar the right of the group altogether. But that 
was no reason why the co-owners should not be 
admitted as co-plaintiffs, and the suit go on upon 
its merits. Bhaudin v Ismail. 

[I. L. B 11 Bom. 425 

7 — Manager of a Eindn temple — Shevahs or 
sen ants of an idol— Bights of manager* and ser- 
tants inter «e,] The plaintiff was the hereditary 
manager of the temple of Shii Ranchoid Raiji 
at Dakor. The defendants were the shevahs or 
ministers of the deity The plaintiff sued to 
oust the defendants from a certain piece of land 
attached to the temple alleging that the defend- 
ants had erected shops on the land, and appropri- 
ated the rents to their own use, although it had 
been alieady decided in a suit beWeen the paities 
that the land was always to be kept open and 
UBOCOupied for the use of the temple. The she- 
mhs contended that they had been in exclusive 
and uninterrupted possession of the land in dis- 
pute for more than twelve years, and that 
by reason of such user they had acquired a guast 
proprietary title at least as against the manager 
of the temple. They therefore pleaded that the 
suit was barred by limitation * Meld, that the 
defendants had not by occupation and user 
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(2) ADVERSE P0SSBSSI0N-6V/^u*^/^W. 

acquned any title as against the plaintiff who was 
the manager of the temple estate. They had 
come into occupation originally as seivaiits and 
lepresentatives of the deity, and duiing their 
occupation they could not by a wish change the 
nature of their possession Both they and the 
plaintiff held the laud for the same deity and 
their lights could not be adverse to each other 
so as to give lise to a title by piesciiption The 
only question then was as to which of them was 
the proper representative of the deity foi the 
particular purpose of this suit, and tlmt question 
had alieady been decided in a foimW. suit in 
favour of the plaintiff. MULJI BHtJL* 
Manohar Ganesh. 

[I. L R. 12 Bom 322 

POSSESSION, ORDER OP CRIMINAL 
COURT AS TO. Col 

1 Cases which Magistrate may decide 

as to possession ... 792 jj 

2, Decision of Magistrate as to posses- 

sion ... ... 793 

3, Disputes as to light of way, water, 

&c. ... ... ... 795 

(1) CASES WHICH MAGISTRATE MAY DE- 
CTDE AS TO POSSESSION 


1 — Criminal Procedure Code {Act A" 1882), 
s. 145 — Dispute as to right to collect rents — Tan^ 
giUe mmoieaUe property A dispute as to the 
right to collect rents is a dispute concerning tan- 
gible immoveable pioperty within the meaning 
of 8. 145 of the Ciimiual Piocedure Code. HaraJt 
Narain Singh v. Luolmi BiU' Boy. 5 C L. R. 287, 
and Sutherla^id v. Crowd y, 18 W. R. Or. 11 ; 9B. 
L. R. 229, refeiied to ; Pramatha Bhusana Deb 
Boy V. Boorga Ohutn Bliattaeharji, 1. L. R 11 
Calc. 413, followed. Where a dispute aiose as to 
the light to collect the rents of certain land the 
ownership of which was claimed by both A and 
B, and the tenants who had been paying 
rent to A refused to pay rent to A and attoined 
to B . Meld that the conduct of the tenants in. 
attorning to B was not an assertion of possession 
adveise to A siwh as to put an end to the relation 
of landlord and tenant between them and A and 
to A’s right to collect the rents. Such attorn- 
ment therefore did not deprive A of his right to 
have rccomse to B. 115 in case of a likelihood of 
a breach of the peace, so as to have bis posses- 
sion of the right to collect the lents maintained 
pending pioceedings in a civil suit. Saeba- 
NANDA BASU MOZUMDAR l\ PRAN SANKAR EoY 
Chowhhuri. 

LI L.R. 15 Calc. 527 


2 — Criminal Prooednre Code, 146 — Dispute 
as to right to collect rents ] A dispute between 
two persons as to the right to collect rent from 
the tenants of an estate is cognizable under s 145 
of the Pode of Onininal Procedure. Ramasami 
r. Danakoi’i Ammal. 
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POSSESSION, ORDER OP CRIMINAt 

COURT AS TO — contained 

(1) OASES WHICH MAGISTRATE MAY DECIDE 
AS TO POSSESSION— 

3 ■'^CTiinnuil Procedure Code, 1882. 145-2?^,'?- 

pute as Tiqlit to collect rents— Tang ihle 'immote^ 
able qyropertg,'} A dispute as to the iij^bt to col- 
lect reuts is a dispute couceining: fcangible im- 
moveable propel ty within the meaning of s 115 
of the Ciiminal Piocedure Code, and the opeia- 
tion of that section cannofc be limited by any 
lule which would depend upon the aiea of the 
property m dispute Wlieio, in such a dispute 
which related to two pergunnahs comprising 
more than three hundred distinct villages, it was 
admitted by the petitioner; that the opposite 
party had been in possession by receipt ot lent 
from the tenants up to a peiiod some three 
months anteiior to the institution of the pro- 
ceeding, but she alleged that she had succeeded 
in inducing the tenants to attorn to her by pay- 
ment of rent to the officers appointed by her since 
such peiiod ; and where the Deputy Commis- 
sioner, after recording a certain amount of evi- 
dence, refused to examine any more witnesses 
on the ground that the enquiry would extend 
to an inordinate length and be extiemely ex- 
pensive and passed an order under the section . 
Ileld^ that even though it might be established 
that the Deputy Commissioner’s action in exclud- 
ing evidence was illegal, it did not follow, having 
regard to the circumstances of the case, that the 
High Court would be justified in exercising its 
revisional powers : Held, further, that a payment 
of lent f 01 a short time to the petitioner, even 
if proved, would not amount to dispossession of 
the opposite paity. Sarbananda Pasu ^foznnidar 
V. Pran Sanhtir Roy Chowdliun, I L R 15 Calc. 
627. followed. Abhayessaei Debi r. Shidhes- 
SAEi Debi. 

fl. L. R. 16 Calc. 513 

(2) DECISION OF MAGISTRATE AS TO 
POSSESSION. 

A.— Criminal Procedure Code {Act X of 1882 ), 
8. 1 45 — Possession— Title — Sym hoheal possess'i on ] 
A Magistiate, trying a case undei s. 146 of the 
Ciiminal Proceduie Code, in deteimiiiing the 
question of possession, took into consideiation 
the question of title : Held, that he had a right 
to discuss the question of title, if in his opinion 
it was material upon the question of possession, 
and. that the mere fact that he -had considered 
and discussed the question of title, would not 
invalidate his decision on the point of possession, 
provided that there was evidence before him as to 
who was in possession. JSemble—ln the absence 
of any other evidence of possession, a Magistiate 
would be justified in finding possession to be with 
a ppisou to wliom symbolical possession has been 
shown to have been given m execution of a 
decree, although possibly slight evidence would 
be sufficient to rebut such evidence of possession. 
Eaja Babxj ?, Muddun Mohun Lall. 

[1. L, R 14 Calc, 169 


POSSESSION, ORDER OP CRIMINAt 

COURT AS TO— continued. 

(3) DECtSION OF MAGISTRATE AS TO 

continued 

5 . — Criminal Procedure Code (xlet X of 18S2), 
s. 14^— Order jhfs^ed under s, 146 on proceedings 
talien under s 116. Procedure Code— 

Poioer of Court on reiision.'] Whcie a Blagisfcrate 
has pns^-cd an older undei s 1 15 of the Ciiminal 
Procedure Code, whereas the piopei Older in the 
case should have been one undei s. 146, the High 
Couife on levision will make the order which the 
lower Court ought to have made. Raja Balm v. 
Muddun Mohun Lall, I. L. R 14 Calc, 169, ex- 
plained, Reid r. Richardson, 

Cl. t. R. 14 Calc. 361 

6 — Criminal Procedure Code X of 1882), 
s. 145 — Joint hearing of the ease of several claim-^ 
ants — Number of jylots, Bisjmto as io—PraeUee ] 
A Magitiate, proceeding under s. 145 of the 
Ciiminal Piocedure Code, in a case in which, 
one paity (thiity-nme in number) claimed to ^ 
the tenants of 70S bighas of land belonging to 
one T It, and the members of the other party 
(seventeen in numbei) claimed to hold the same 
laud in separate parcels as their maurasc gate, 
tried the question of possession as between the 
two parties in one case, notwithstanding the 
protest of the maurasi claimants to this mode of 
procedure, and decided that possession was with 
the paity of thirty-nine, directing that they as a 
body should remain in possession until ousted by 
the Older of a Civil Com t Held, that the ijonise 
pm sued by the magistrate at the hearing was 
piejudicial to the case of the maurasi claimants } 
ami that the form of his older was open to the 
obiection that it %vould reudei it necessary for 
the pai ty out of possession to make all the per- 
sons declared to be m possession defendants in 
any civil suits brought to recover possession of 
the laud, uiznn Mollah v. 8a, too Poi amaniclt, 10 
C L R 523, distinguished. Kuthhul Sinoh v, 
Uma Singh. 

[L Ii. B, 15 Calc. 31 

7 — Criminal Proeednre Code (^Act X of 
s. 145 — Possession, Inquiry into— Time at winch 
Magistrate has to determine loho teas m posses ^'i on 
— Undisturbed iwssession immediately before dis- 
pute’] In an enquiry under s 145 of the Ciimi- 
nal Procedure Code, where the property in dis- 
pute was foiest land, the light to possession of 
which was exeicised by cutting and removing 
timber fiom time to time, the magistrate found 
that the men of the first party had been diivea 
away by those of the second, and had been unable 
to enter tlie foiest and lemove the timber alleged 
to have been cut by them ; that tliis happened be- 
fore the time of the initial pioccednigs, and con- 
tinued to the date of the heaiing ; and that the 
men of the second pa i by had been able to bring 
out of the forest the timber wffiich had been cut. 
Upon bhe.se findings he came to the conclusion 
that the possession of the second party had been 
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DIGEST OF CASE-^, 


POSSESSIOlSr, ORDER OP OHIMUSTAL 


COURT AS HO —coyhtmued. 

(2) BEGISI0i7 OF MAGISTRATE AS TO 
POSSESSION’— 


POSSESSION, ORDER OF CRIMINAL 
COURT AS TO^concluded. 

(3) DISPUTES AS TO RIGFT OF WAY, 
WATER. &c. — concluded. 


established, and made an older under the section 
in their favour * Held, that having regard to the 
natuie of the property in dispute, these facts 
could not constitute legal possession of the second 
paicy at tbe time the pioceedings weie instituted 
Held, further, that in like cases, having regaid 
to the natuie of tbe piopeity in dispute, and the 
mode in which possession may be exercised over 
it, in order to find which paity was m possession 
when the proceedings weie instituted, it is neces- 
sary to in quiie which paity was in undisturbed 
possession of the land in dispute by felling tim- 
ber and removing the same without objection on 
the occasion immediately piecedmg the one on 
which the dispute aiose . and whichevei party be 
found to have been m possession on that occasion 
should be presumed to have possession at the time 
when the proceedings were commenced. Jaga.t 
Kishoke Acharjya Chowdhuri V. Khajah 
Ashanullah Khan Bahadue. 

[I, L. R. 16 Calc. 281 

<3) DISPUTES AS TO RIGHT OP WAY, 
WATER, &G. 

8. — Criminal Procedure Code 18S2, 1 17 — 
Meawna'ble Ultehhood of & ’breach of the peace—’ 
Police 1 eport The lessee of cei tain glass land 
in a village disputed the right of the villageis to 
graze their cattle on bis land during the rainy 
eeasoif. On 26th August 1886, he prosecuted 
twenty-one villageis befoie the Second Class 
Magistrate for having unlawfully brought then- 
cattle on his land, and committed mischief on 
the Sth September 1886, and pending this prose- 
cution, the villagers assembled on the land in ques- 
tion, and there was a riot. The offenders were 
convicted and punished. On appeal, the Sub- 
di visional Magistrate on the 11th October 1886, 
upheld the conviction. On the same day, finding 
from the police repoit that there existed a dispute 
between the lessee and the villagers as to the 
right of the latter to graze cattle on the glass 
land, and that the dispute was likely to lead to a 
breach of the peace, the Bub-divisional Magis- 
trate thought it necessary to hold an inquiry 
into the matter, under s 147 of the Oiiminal 
Procedure Code (Act X of 1 882) He, however, 
postponed the inquiry until the decision of the 
Second Class Magistrate in the mischief case. In 
that case the Magistrate found that the villagers 
had no right to graze cattle on the land in ques- 
tion, and that the lessee was in exclusive posses- 
sion of it. He, therefoie, held that the villageis 
had unlawfully entered upon the land ; but as 
the damage done was inappreciable, he acquitted 
the accused on the 19th October 1886, The Sub- 
divisional Magistrate being of opinion that after 
this decision a breach of the peace was probable, 
held the enquiry under s. 147 of the Criminal 
Procedure Code. He found that the villagers had 
the right of grazing cattle on the land in ques- 


tion duiing the autumn, and that they had exer- 
cised this right m the last piecedmg season He, 
therefore made an older allowing the light of 
grazing to the villageis On application "by the 
lessee to tbe High Coiiifc under s, 435 of the 
Cl iminal Pioceduie Code Held, that the oi der was 
illegal. Though the police lepoib afioided soma 
justification foi entering upon an inqiuiy under 
s 1 17, still aftei the lights of the paities had 
been judicially pionounced upon by the Second 
Class Magistrate m the sense that the villagers 
had no right of giazing cattle on the land in 
question, there was no leasonable giound for 
appiehending any fuither violence, and, theie- 
foie, no necessity for holding the mquiiy under 
s 117. In EE Balkrishna Ambit Pradhant 

[1 L. R. 11 Bom. 584 


9.~Cnminal Procedure Code, s. 147 — Di^ypute 
concerning right to officiate in a mosque.'] Wheie 
a dispute likely to cause a breach of the peace is 
shewn to exist concerning the light to peiform a 
religious ceremony in a mosque, the Magistrate 
may exercise the powers conteired by s 147 of 
the Code of Oiiminal Procedure. Muhammad 
Musaliar V. KuNJi Chek Musaliar. 

[I. L. R. 11 Mad 323 


POWER OP ATTORNEY. 

See Practice— Civil Cases— Letters 
OP Administration. 

[I. L. R. 16 Oalc 776 


PRACTICE. 


Col. 


1. Civil Cases — 

{a) Commissioner for taking 
accounts 
(b) Counsel 
{c) Fund in Court 

{d) Inspection and production of 
documents 
{e) Interrogatories 
if) Leave to sue or defend . 

{q) Letters of administration 
{h) Nextfiiend ... 

(i) Objections 

(/) Pleader, appearance of ,,, 

{k) Remand 

h) Seolrity for costs ... 

2. Cl iminal Cases 


797 

797 

798 
798 

798 

798 

799 
799 

799 

800 
800 
SCO 
800 
801 


See Barrister. 


[I L R. 9 All. 180 

See Civil Procedure Code, s. 257 . 

[I, L. R 12 Mad. 121 

See Costs— Special Cases— Respon- 

dents. 

[I L. R, 11 All. 328 
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PRAOTIOE~~f(>?ifwnier^. 

See Decree— Construction of Decree 
—General Oases. 

fl. L. K. 11 Bom 177 

See Dekkan Agriculturists Relief 
Act, s. 39. 

[I. L R 13 Bom 424 

See Insolvent Act, s. B6. 

[I. L. R. 11 Bom. 61 

See Insolvent Act, s. 68. 

[I L, R 13 Bom. 114 

See Minor— Representation op Minor 
IN suits, 

[I L. R 13 Bom 7 

See Patent. 

[I. L. R. 9 All. 191 
[L. R. 13 I. A. 134 

See Pleader— Appointment and Ap- 
pearance. 

[I. L, R 9 All. 613 

See Review — Review by Judge opher 
THAN Judge in Original Case 
[I L R. 16 Calc 788 

See Right to Begin, 

[I, L. R. 12 Bom. 454 

See Rules op High Court— Bombay 
[I L R 13 Bom 458 

See Rules op High Court, N -W P. 

[I. L, R. 9 AIR 613 

See Sale in Execution of Decree- 
Place OF Sale 

£1. L. R. 13 Bom 22 

See Small Cause Court Presidency 
Towns -Practice and Proce- 
dure— Rehearing. 

[I. L. R. 12 Bom 408 

(1) CIVIL CASES, 

(a) Commissioner for Taking Accounts 
Commissioner's report— Applieat ion to vary 
Time for — JSMension of tiine—Riyli Court Mules^ 
Cap. VI, Rule 6 ] A party desiring* to move to vaiy a 
report made by the Commissioner must not only 
file bis exceptions to sucb repoit. but must also 
make bis motiou to vary it, within twenty days 
after the filing of the report ; or, if the Judge 
or the Court have allowed him further time for 
such application, then within the fuither time 
so allowed. Harrottam Yizbhookandas v. 
Harichand Ramchand. 

[I. L. R 13 Bom 368 


V'EtMjUlO'Ss—eantiniieih 

(1) CIVIL 0.\S>m—confmieil. 

(J)) Counsel. 

2 — Ilcarhiy Counsel— Rearing of prelhnhiarij 
issue Two Counsel for the same paity may be 
heaid in aigument of a pieliminary issue. Fat- 
MABAI y Ai&habai, 

(I L. E, 12 Bom. 454 

(y) Fund in Court. 

3.— Cost<i — Attornej/s Ikn—Lten — Atf aching 
creditor— Fund m Court A sum of 

money had been paid into Court as admittedly 
due to the plaintiff in a ceitain suit , the plain- 
tiff not having satisfied in full his atfcoiney’s taxed 
hill of costs, the attorney applied for payment out 
of the fund in Couib; previously to this applica- 
tion the fund had been attached by a third 
paity Reid that the attorney was entitled to en- 
force his lien as against the attaching creditor 
for all costs incurred up to the date of attach- 
ment , that the attaching creditor was then en- 
titled to be satisfied before the attorney could 
claim payment out of the balance in Court of any 
sum lemaming due to him on account of his 
costs. SUPRAMANYAN SETTY V HuRRY FROO 
Mug, 

[I. Ii. R. 14 Oalc. 374 

(Jf Inspection and Production of Documents. 

4 — Dtscoveiy — Civil Procedure Code 1882, 
ss 131, 1.3i, and 136 ] If a notice under s. 131 of the 
Civil Proceduie Code be not answered as provided 
by s. 132, the paity seeking the inspection of docu- 
ments may apply for an order under s. 133, and 
his application must be supported by an affidavit. 
The Court has no 3 iuisdiotion to pass an order 
under s 136, unless the piovisions of s. 131 are 
strictly complied with. Dhapi v. Ram Pershad. 

fl. L. R. 14 Calc. 768 

(<?) Interrogatories. 

6.—Refnsal to answer -Part le.ulars of damage— 
Civil Procedure Code (^Act XIV of 1882), .9^.*125, 
127.] The plaintiff alleged that the defendant 
Bank impropeily and without notice, and in viola- 
tion of an agreement, sold some Government pro- 
missory notes, which had been deposited as secu- 
rity for certain loans, and claimed a specified 
sum as damages or m the alternative a decree for 
an account. The defendant Bank denied the 
alleged agieement, and asserted that the notes 
had been sold alter due notice and on failure of 
the plaintiff to comply with the terms on which 
the loans weie made Interrogatories were ad- 
ministered for the examination of the plaintiff, 
and amongst them one in the following terms : — 
“ State how your estimate of damages to the 
amount of Rs 1,30,000 mentioned in the eighth 
paragraph of the plaint is anived at ?” Upon the 
plaintiff deoiming to answer that intenogatory the 
defendant Bank applied on notice for an order 
under s. 127 of the Code of Civil Piocedurerequiiing 
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PRACTICE— 

(1) CIVIL OASES— 

(e) iNTKREOGATom E^—coiirlnded. 

him to answer it fully : IMd^ that the plaintiff 
was not bound toanswei it. If, on the one hand, 
it was intended to elicit the principle on wh'ch 
the damages were estimated My the plaintiff, the 
defendant was not entitled to discoveiy on that 
point If, on the other hand, it was sought to 
elicit an account of the transactions between the 
parties, it was unnecessary, as the transactions 
were within the knowledge of the defendant 
Bank ; and if it were not, then the enquiry was 
premature, as the question whether there had 
been any wrongful act committed and whether 
the plaintiff was entitled to any damages should 
be fiist determined. Neokram Dob ay r. Bank 
OF Bengal^ 

[I. L. R. 14 Calc. 703 

(/) Leave to sue or Defend. 

Application to talte plaint off the file after 
leave gtcen — Smninons to I'esand leave given.'] 
■Where leave to bring a suit has been given to a 
plaintiff under s. 12 of the Letters Patent, and 
a defendant objects and asseits that the Court has 
no jurisdiction, he is not bound to wait until the 
case comes on for heaiing , but may take out a 
Judge’s summons calling on the plaintiff to show 
cause why the leave given should not be lescinded 
and the plaint taken off the file. Ismail Hadjee 
Mabheel v. Mahomed Badjee Joosuh, 13 B. L. R. 91, 
referred to. Kessowji Damodar Jaieam %\ 
LUCKMIDAS LaDHA 

[I. L. R. 13 Bom. 404 

(^g) Letters of Administration. 

7. — Power of attorney — Bcidence Act (7 
(f 1872), s. 85 — Letters of administration. Appli- 
cation fov.] On an application for letters of 
administration to the estate of a deceased, who 
was domiciled in Scotland, and to who^e estate 
one P had been appointed executor dative qua 
Father^ the application being made by one E, 
under a power of attorney granted by X, such 
power not having been executed and authen- 
ticated in the manner piovuied by s. 85 of the 
Evidence Act Held that the application must 
be refused. In the Goods of Primrose 

[I. L. R. 16 Calc. 776 

(li) Next Friend. 

8 —Minor defendant, Application hy next friend 
of, for transfer of when no guardian ad litem has 
been appointed — Civil Procedure Code {Act XIV 
of I882),.<?r9 410, 441,443. 419] A suit was in- 
stituted in amof ussil Oonib against two defendants, 
one of them being a minor. Be foie a guaidian ad 
litem had been appointed for the minor defend- 
ant, an application wa.s made to the High Court, 
to transfer the case fiom tlie Mof ussil Oomt to 
the ’High Court in its ordinary oiiginal civil 
jurisdkfclon by the minor defendant through a 1 


PRACTICE— 

(1) CIVIL CkSn^—eontmued 
(h) Next PRimTi—eonduded. 

next friend It was contended that the appMca* 
tion was infoimal, and could not be granted, and 
that no such application could be made on behalf 
of the infant defendant until a guardian ad 
litem had been appointed, and then it should be 
made by him Jleld. that the objection should 
not prevail, and that this application could be 
made thiongh the next friend Jotendronauth 
Mitter V Raj Kristo Mittee. 

[I. L. R. 16 Os 13.771 

(0 Directions. 

9 — Objection t alien at hearing that ajjpUeatiim 
made to Court teas not the application of tolmeh 
notice had been given to opposite party — Prelim- 
inary point J In a motion made by the defend- 
ants for lectification of a decree for specific 
performance, Counsel for the plaintiffs contend- 
ed that the defendants were not entitled to ask 
for a rectification of the decree, inasmuch as 
their notice of motion did not intimate that the 
point would be laised : Held, that such an objec- 
tion ought to be taken at once as a preliminary 
point. As it was not made until the argument 
of Counsel for the defendants was concluded, it 
should be taken that the form of the motion as 
made to the Court was acquiesced in. The obj'ec- 
tion was then too late. Karim Mahomed -y, 
Rajooma. 

[I L. R. 12 Bom. 174 

(j) Pleader, Appearance of 

10. — Second appeal — Vaheel, Bight of, to he 
heard without certified grounds of appeal or 
imthout any order admitting the ajipeaf — Rules 
and Orders of Coint {Appellate Side), 86 and 
163.] A vakeel will not be heaid on behalf of 
an appellant on second appeal, when neither duly 
ceibified ground or grounds of appeal have been 
filed, nor the appeal been admitted by Older of 
Court under Rules 86 and 162 of Couit. Eishen 
Chunder Boy v. Hnrish Ch under Bose, .3 W. R. 
216, followed. Oi^ullah v Bachu Lal Khotta. 

[I. L R 15 Calc. 700 

{li) Remand. 

11 — Remand on point raised as issue in lower 
Comd,] A case <&nght not, as a lule, to be re- 
manded upon a point which has been framed as 
an issue by the Court below and brought to the 
attention of the paities, and where they have 
failed at the trial to give any evidence upon it. 
Ram Prasad v Abdul Karim. 

[I. L. R, 9 All 513 

{!) Security for Costs. 

12.— Dr? 3 Procedure Code, s. 519 . — Security for 
eost^ —Dismissal of appeal— Practice] The last 
paragraph of s. 519 ot the Civil Prooeduie God© 
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PRA.OTICS rondnded 

’(I) CIYITj cases — ranchuh‘(l 
(/') Security for Qob'ts— concluded 
seeraR to conterapltite fhafc, on failuie to fuiniRli 
secunfcy withm tho time fixed, an order for lejecfc- 
ing' the appeal should he obtained fiom the Court 
that g-ave tbe order to furnish seciiiity Upon 
the application oC the lespoiident in a second 
appeal ^rending befoie the High Court, an order 
was passed requiting the appellant to fuinish 
security for the costs of the appeal, and to lodge 
such security at any time befoie the hearing. 
This order purported to be made under s. SIO of 
the Civil Procedure Code, but neither the applica- 
tion nor ‘the order stated the amount nf the 
secuiity required. At the hearing of the appeal, 
no .security having been lodged, the respondent 
obiected that, with refeience to the teims of 
s. 54'9, the Court had no option but to dismiss the 
appeal •; Held that the proper course was to have 
applied to the Judge, who passed the order for 
secuiity, at any time before the case came on 
for hearing, for the rejection of the appeal, and 
that it was too late at the hearing to ask the 
Court to reject the appeal. Thakuk Das r. 
KiSHORI Lal. 

[I. L. R- 9 All. 164 

(2) CRIMINAL CASES. 

See Criminal Procedure Code 1882. s 
4S7. 

[I. L. R. 9 All. 52 

See Bail, 

[I. h, R. 15 Calc. 455 

See Right of Reply. 

[I L. R. 14 Calc. 245 

[I L R 11 Mad. 389 


PRE-EMPTION ~ Col 

1. Right of pre-emption . .. 802 

2. Construction of wajib-iil-uiz 805 

3. Purchase-money .. . 800 

4. Loss or waiver of light . 808 


See Execution of Decree— Execution 
OP Dkcree after Appeal or 
Review. ^ 

[I. D. R. 11 All. 346 

See Cases under Onus Probandi— 
"Pre-emption. 

See Res Judicata—Mattiirs in Issue. 

ii. Jb. It. 10 All. 123 

•, suit for. 

See Custom. 

fl. L R 10 All. 585 

See Evidence— Civil Cases— Decrees, 
Judgments and Pkoceedings 
IN FORMER SuiTja— D ecrees and 
Proceedings not inter partes 

Ll. L. R. 10 All. 585 


PRE-EMPriON-r<i-v^/^//.^J 

(1) tnailT OF PRE-EMPTION. 

1 — Wajih'Ul-urz — Co-sharers — HJJfect of perfect 
partition — Purchase ef equity of ledemption hy 
mortqayee in possession — A cqu lesccnee — Equitable 
estoppel, '\ Thowayih-ul-urzoi thiee villages which 
oiiginally formed a single inekal gave a light of 
pie-einption to co-sha\eis in case of tiausfeis of 
shares to sti angers Aftorwaids the shares m these 
villages weie made the siibj'ect of a peifect parti- 
tion and divided into sepaiate w dials Subse- 
quently, by two deeds of sale executed on the 
13th Januniy 1884, and legisteied on the 17th 
Jannaiy 1884, some of the oiiginal co-shaieis 
sold tostiangeis their shaies in all three villages. 
At the time of the sale the shares in two of the 
villages weie in possession of the vendees under 
a possessoiy moitgage, the amount due upon 
which was set off against the purchase-money. 
The shaie in the thud village was, at the time of 
the sale, in possession of another of the original 
co-shareis under a possessory mortgage. On the 
17th January 1885, this last-mentioned eo-fcharer 
brought a suit against the vendois and the 
vendees to enforce his right of pie-emption under 
the loay ib-\il-urz irx respect of the shares sold in 
the three villages; Held that, notwithstanding 
the partition of the village into sepaiate melials, 
the existing imjih-ul-nrz at the time of partition 
must be presumed to subsist and govern the separate 
melials until it was shown that a new one had 
been made. Gohal Singh v Maium Lal, I. L. R. 

7 All. 772, refeired to Held also, that the Court 
below was wrong in holding that the plaintiff, by 
leason of his having omitted in a suit prevj[ously 
brought against him for redemption of his mort- 
gage. and dismissed for want of jurisdiction, to 
set up in defence any right of pre-emption or to 
expiess any desiie to purchase, was equitably 
estopped by acquiescence in the sale fi*om asseit- 
ing his pre-emptive light Shiam Sundae v, 
Amanant Begam 

[I. L. R. 9 All. 234 

2 — Co-dia,rers — Be corded co-di avers --Benami 
qntr chase of shares —Sale by eo-sharcr — Claim for 
pre-enipfion res? sit'd by person clahmng to be eo- 
share'*’ by virtue of benann traaisaGfion—EquL 
table estoppel ] A secret purchase henanv of shnres 
in a viliaire does not constitute the pnichasei a 
co-shaier for the pui poses of pie-emption either 
under the Mahomedan law oi nmiei the pio- 
visions of a wayib-ul-urz so as enable him upon 
the strength of the inteiest so acquired to defeat 
an otherwise unquestionable pre-emptive right 
preferred by a duly recoided shareholder who 
had no notice direct oi constiuctive of his title, 
and asserted immediately upon his puichase of a 
shaie, for the first time, in his tine character 
Ramcoomar Koondoo v. Aiacqueen, L R, I. A. 
Sup Yol 19. lefeired to. Beni Shankar Shel- 
hat V Mahpal Bahadur Singh. 

[I. L. R 9 All. 480 

3 . — Waj I b-v 1- urz — Custom — Ma Ji om eda n Lam — 
Immediate and confiimafovy dima7ids ] 'I'h^wapih- 

20 
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^('ontinned 

(1) EIGHT OF PEE-EMPTION~r^>72f?;??/^’^. 

%U/rz of a villag-e gave a right; of pre-emption 
“ accoiding to the usage of the country ” In a 
Btiit for pre-emption, there was no evidence to 
Bhow what, in fact, was the usage pievaihng in 
the distiict in regard to pre-emption, Theie was 
no evidence that the plaiStiff had satisfied the 
requirements of the Mahomedan law as to im- 
mediate and confirmatory demands, or that theie 
was any custom which absolved him fioin com- 
pliance with those lequirements, or that he was 
at any time willing to pay the actual contiact 
price • Meld that in the absence of evidence of 
any special custom different fiom or not co-ex- 
tensive with the Mahomedan law of pre- 
emption, that law must be applied to the case 
and that, under the cii cumstances above stated, 
the suit failed and must be dismissed. Fahr 
Mawot V. JSmamdaMsh, B. L. E. Sup. Tol 35 • 
Clmidliry Lall v. Goor Sahai, Agra F B. 
128, and Ja% Kuar v. Hira Lal^ 7 N.W. 1, referred 
to. Kam Peas ad r. Abdul Kahim. 

[I. L. R. 9 All. 518 

4. — Wajih'nl-vrz—CO’Sliafers — BJd ”] 

The wajil-nhuTz of a village gave a light of pre- 
emption, in cases of sale, to “ hi others,” and 
provided that, on refusal by a ‘‘ brother, ” there 
should be a right of pre-emption in favour of co- 
sharers in the thvlte who were related to the vendor 
by descent from a common ancestor {^' Imsadaran 
elf jadd'i tlioM% It was also provided that in the 
event of any dispute arising as to price, it should 
be settled by arbitration, and that “if the co- 
sharers do not take at the amount fixed by the 
aibitrators,” the co-sharer desiiing to sell might 
make the transfer to a strangei : Meld that co- 
sharers who were not of common descent from 
the vendor were entitled to pre-emption after 
own brothers and co-sharers eh jaddt and to have 
pieference over strangers. Gfniehliee Lai v 
Zaraut Ali ^ 2 H. W. 313, followed. Sabir Ali r. 
Yad 11A>I, 

[I. L. R. 9 All. 660 

5 — Partition of tillage into separate melmU"] 
Cases where, after the division ot a village area 
Into separate meltaU for which no new wajthul- 
nrz is drawn up, the old wajih-uUurz for the 
W’hole area has been held to apply geneiallyto 
the new melials, and such division has been held 
not to affect covenants existing between tie 
co-sha-^ers under such icajtb-nUwz, distinguished 
from cases where a new wajihid'Urz has aftei the 
division been drawn up for each melml Golial 
^ingJi Mannu Lai, I, L E. 7 AIL 772, and Jai 
Bam Y Baliabir Bai, I. L. E. 7 All. 720. referred 
to. Khar Bat Paesad Singh v Nahar Singh 
[I L. B. 11 All 257 

B.’~~WajihvLnTz — Pre-emptor out of pos^emon 
of hw sliard'-Eis own share lost by him ^^^'f^ding 
appealll plaintiff instituted this suit to 

enforce her right of pre-emption in respect of a 


(1) EIGHT OF PEE BMPTION— 

share in a village of which she alleged she was a 
co-sharer with the vendors. The defendants to 
the suit were the vendors, the vendees, and otheis 
who weie rival claimants for pre-emption in the 
shaie sold. The rival pie-cmptois alone defended 
the action on the giound. among otheis, that 
plaintiff was not in pos.session of her own shaie 
in the village out of which she alleged that her 
light to claim pie-emption aiose. The Court of 
Fust Instance dismissed hei suit. On appeal the 
Distiict Judge in effect dismissed her claim as 
against the defendants who were the rival pre- 
emptors, but gave the plaintiff a right to obtain 
the share if the other pre-emptors did not avail 
themselves of the decree which they had obtain^ 
ed in their action. On the 12th of Januaiy 
1887, plaintiff’s second appeal was admitted, and 
on the 20th January plaintiff’s share in the 
village out of which her claim to pre-emption 
in respect of the share sold arose, was sold in 
execution of a decree in another suit. Eespon- 
dent contended that, as since the appeal the 
share out of which plaintiff alleged that her 
right arose was sold, she could not get any decree 
now in her favor : Meld that this Court as a 
Court of Appeal have only got to see what was 
the decree which the Court of Prist Instance 
should have passed, and if the Court of Piisfc 
Instance had wrongly dismissed the claim, the 
plaintiff cannot be prejudiced by her share 
having been subsequently sold in execution in 
another suit ; such a sale could not have affected 
her right to mam tarn the deciee. if she had 
obtained a deciee in her favour m the Court of 
First Instance either on leview or on appeal, nor 
could it have been made the ground of appeal. 
Fuither, plaintiff being out of possession of 
her share at the time she instituted the suit 
for pie-emption was immaterial, the Court should 
have ascei tamed whether the plaintiff was at 
the date of suit entitled in law to the share 
out of which her right of pie-emption was 
alleged to have arisen. Held^ by Mahmood, J., 
that the passage fiom Hamilton’s Hedaya by 
Grady, p. 562, means that m the pre-emptive 
tenement the pre-emptor should have a vested 
ownership and aot a mere expectancy of inherit- 
ance or a revel sion ary or any kind of contingent 
light, or any inteiest falling shoitof full owner- 
ship. Sakina Bibi %\ Amiran. 

II. L. R 11 All. 472 

7 — Mortgage by conditionad sale — Foreclosure 
--^Begulation XTII of ISOS— Suit by mortgagee 
for possessim— Compronnse and decree thereon-^ 
Mortgagee acrepfing 'part of the property m smt 
— Svit for pre-empt inn— Pre-emptor 7iot asserting 
or pronng lahdity of foreclosure proceedings— 
Pre-emptofs title lef erred to date of compromise 
and decree — Pur chase money f] The mortgagee 
under a deed of conditional-sale executed in 
1878 took foreclosuie proceedings under Eeg, 
XPII of 1806, and, the year of grace having 
expiied, a foreclosure pioceeding was recorded 
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PRE-EMPTlOJSr— 

(.-?) RIGHT OF PRE-EMPTION— 

OB the 18th September 1882, declanng' the moit- 
gage to have been fojeclosed, la August 1880, 
the moitgagee msfeituied a suit foi possession 
of the moitgaged propeity. On the I'iith Sep* 
tember 1885. the suit was compiomised. the moit- 
gagee accepting a pait of the moitgaged piopeity, 
and leliiiquishing the lemainder. A decree was 
passed in the teuns of the compiomise Subse- 
quently, a suit for pie-emptioB was bi ought 
against the moitgagor and moifegagee to eiifoice 
pie-emptioii m respect of the alienation. The 
plaintiff claimed to pre-empt the whole of the 
propeity to which the deed of 1878 related, 
including the portion relinquished by the condi- 
tional vendee undei the compiomise and decree 
of the 19th September 1385 ' Held that, 
although upon the expiration of the year of 
grace, the ownership of moitgaged piopeity 
vested in a conditional vendee even though he 
might nob have obtained a deciee establishing 
or declanng his right, and the right of pre- 
emption accrued on the date when the condi- 
tional-sale thus became absolute, yet foieclosuie 
proceedings under the Regulation, being of a 
purely ministerial charactei, were nob conclusive 
or even pnmd fane evidence in a subsequent 
litigation against the conditional vendor that 
a valid foreclosure had been duly effected , that 
strict observance of the requirements of the 
Regulation were conditions precedent to the light 
of foreclosure ; and that in the present case, 
as the plaintiff had not asserted or attempted 
to prove that all those requirements had been 
fulfilled so as to result in an actual foreclosuie 
and consequent acoiual of pie-emption at the 
end of the year of grace, no foreclosuie was 
shown to have taken place prior to the cora- 
piomise of the 19bh September 1885, and the 
plaintiff^s light of pre-em^ tion acciued on and 
must be referred to that date, and consequently 
extended only to the propeity to which the com* 
piomise related, and the piice payable by the 
plaintiff was the amount specified in the com- 
promise. Bliad\i 3laliomed v. Radlia Churn 
Bolm^ 4 B. L. R. A. C, 219 ; Slieodeen v. Soohit, 
S. D. A N W. 1864, p 624 ; and TawaJilml Bai 
V. Lacliman Bai. I. L. JR 6 All. 34u^, distinguished ; 
Koiender Baram Singh y. Bwarka Lai JUtmdur, 
L. R 5 1 A. 18 ; 3/adho Prashad v. Gajadliar, 
L. R 111 A 186 ; Sitla Bakhsh v. Lalta Prasad 
I, L. R 8 All. 388, and Jagat Shiglt v Rani BaMsh, 
Weekly Notes, All. 1887, p. 233, lef^rerd to. Ajaib 
Nath v . Mathura Prasad. 

[I.Ii.R. 11 All. 164 

(2) CONSTBDOTION OF WAJIB-UL-UR/ 

8. — Co-sharers — Bh jaddiP} The wagih-nl- 
wra of a village gave a right of pie-emption. in 
cases of sale, to “brobheis,” and provided that, 
on refusal by a ‘‘brother, ’’ there should be a 
right of pie-emption in favour of co-sharers in 
the tliohe who weie related to the vendor by 
descent from a common ancestor hn^ada ran 


PRE-EMPTION — =GOuti?tued. 

(2) CONSTRUCTION OF WAJIB-UL-UR2;— 

concluded, 

ed Jaddi tko'ke'^'’) It was also provided that in 
the event of any dispute aiising as to price, it 
should be settled by aibitiation, and that “if 
the co-sharers do nqb take at the amount fixed 
by the arbitiafcors,” the co-shaier desiring to 
sell might make the transfei to a stranger: 
Hehl that co-shaieis who were not of common 
descent from the vendor weie entitled to pre- 
emption after own bi others and co-sharers eh 
jaddi and to have pieference over strangeis. 
Gutiesliee Lai y, Ziiraut Ah. 2N. W. 343, follow- 
ei, Sabir Ali i\ Yad Ram. 

[I E. K. 9 All 660 

9. — PatHdars''^ — Chahdars.'^} Held that 
the terms of a wajih-nl-itr'’ confeniug a liglit of 
pre-emption upon ^mtttdars" did nob apply to 
a chaJidar holding a share in the same cliah as 
the vendoi. BalWant Singh r Subhan Ali 

ll. L. K. 10 All. 107 

10 — meaning c/] The word 
hd’ nsed by it-^elf in the pie-emptive clause of 
a wajih-uluvz to indicate ehaieholders “near’* 
to the vemlor, is ambiguous and inadequate to 
expiess the intentions of the shareholders. The 
pre-emptive clause in the imijih-ul-urz of the 
village gave a right of pre-emption, in cases of 
sale by shareholders, fiisb to ^^hlina JiakM'* (own 
brotheis), next to ‘■karibt ’ (neai). and n^xt to 
co-shareis in the same thoke as the vendor Held 
that although the word “ ” must be read 

in connection with the preceding word hhai 
the words ^'bhai haribH could not reasonably 
be confined to cousins, bub must be construed as 
meaning ''bliai buand’’^ or '*bkai log^^ so as to 
include all near relatives, both male and female : 
Held, also, that a vendor's father’s brothel’s widow 
holding a share in the village absolutely and as 
heir of her deceased husband, was entitled to 
pie-emption in prefeience to the vendees, who 
were only sharers in the same thole as the vendor, 
Khuman Singh v Hardai, 

[I L. R. 11A1L41 

(3) RURCHASE-MONBY. 

Concealment hy render and rendee of actual 
price— Bvideiice — Market talue.'] In suits for 
pre-emption, wheie the Oouib has come to the 
conclusion that the piice alleged in the deed of 
sale is not the true contract piice, and where 'it 
cannot ascertain the true price by reason either 
that the vendor and vendee refuse to disclose the 
same by their own evidence, or their evidence 
cannot be believed, the Ooiiit should ascertain, 
if possible, what was the market price of the 
propeity in dispute at the time of the sale, and 
accept that market price as the irohahle price 
agreed upon befcw’-een the parties. It is for the 
plaintiff eitlier bo show what was the actual 
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PRE-EMPTION— 


(3) PUROHASl-MONEY— 


(3) PURCHASE.MONEY-^7w/?^^<5^^. 
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contract price, or to give substantial evidence 
on wbich the Court can act, showing what was 
the maiket value at the time of the sale. Agar 
Singh v, Raghuraj Singh. 

a. L.R, 9 AIL 471 

12 — Conditional decree— Costs— Civil 
Pf'ocedure Oode^ ss» 214, 583.] A Court of First 
Instance decreed a claim for pre-emption con- 
ditionally, on the pre-eniptor paying into Court 
Es. 12.5 within a specified peiiod. and aDo 
awarded the pre-emptor Es. 39-9-0 as his costs in 
the suit. Within the specified period the pre- 
emptor paid into Court the Rs. 12.5, and sub- 
sequently executed his decree for costs, by draw- 
ing out therefrom the Rs. 39-9-0. After this 
the decree was modified on appeal, the Appellate 
Court raising the Rs. 125 payable as the condition 
of pre-emption to Rs. 200, and reveising the 
first Court’s order as to costs. Within the period 
specified in the Appellate Court’s decree the pre- 
emptor paid into Court the further sum of 
Rs. 75. Subsequently the vendee, defendant, 
applied to the Court under s 583 of the Code 
of Civil Procedure to have the property in suit 
restored to him, contending that the pre-emptor j 
had failed to pay the full Rs 200 within the j 
presciibed period : by Straight J .affirming i 

the judgnaent of Mahmood, J , that this con- 
tention must fail ; that the payment of Rs. 125 
due under the fiist Court’s deciee could not be 
said to have been reduced by the pre-emptor 
subsequently executing against the amount so 
paid, the ordei of that Court in his favour for 
costs, and that the subsequent payment of Rs. 75 
within the period prescubed by the Appellate 
Court satisfied the requirements of that Couit’s 
decree, subject to the judgment debtor’s right to 
recover the costs lealized in execution of the 
first Court’s decree : Held by Tyrell, J., eoitra, 
that although the pre-emptor had once made a 
payment, which for a few days w'as a compliance 
with the first Court’s deeiee, such compliance 
became immaterial wh^n that decree was modi- 
fied on appeal, and as he had nevei had in any 
Cpurfc a credit for Rs 200, as lequiied by the 
Appellate Court’s deciee, wffiich alone was the 
decree in the cause, he had failed to fulfil the 
condition essential to pre-emption, and therefore 
the defendant’s application should be allowed. 
Balmukand V. Pancham. 

[I. L. R. 10 All. 400 

13.^ — Wajib^ul-uj'z — Clause fixing priee in case 
of sole to a co-s'kare^* — Agreement running with 
the laud— Fr&-emptoT entitled to tahe property 
on payment of price fixed in wajih-ul-U7^z,'] The 
pre-emptive clause in the wajih-uUnrii of a 
village contained a provision that the light of 
pre-emption could he enforced on payment of 
such sum as would repiesent the ^'himat-i-murav’- 
mjahfi that is, according to current rates. A 
suit for preemption was brought against the 1 


vendor and vendee of a certain fractional share 
m the village, and the plaintiff claiming the 
benefit of the above provision disputed the pi ice 
entered in the sale-deed as the pioper pi ice for 
the share according to current rates : Held, 
following Karim Baliksli Khan v, Phula Ihhi, 
I L. R 8 All 102, that a co-shaier was entitled 
to puichase the share sold at a piice to be as- 
ceitained accoidmg to the lule in that behalf 
contained in the wajt'b-ul’Urz, and the condition 
in the wajii uUnrz regaiding the puce to be paid 
for the shaie sold was binding on the land and 
therefore binding on the sti anger vendee. Up- 
MANi Kuar V, Ram Bin. 

[I. L R. 10 All 621 

(4) LOSS OR WAIVER OF RIGHT. 

14 . — Acqviescence in mortgage ly condition* 
al-sale — Relinquishment ] Acquiescence in a 
mortgage by conditional-sale does not involve 
relinquishment of the right of pre-emption upon 
the conditional-sale eventually becoming absolute. 
Ajaib Nath i\ Muthura Prasad. 

[I. L. R. 11 AIL 164 


PRESORIPTION. Col 
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(r) Light and air ... .. 809 

{d) Eight to water ... ... 810 


See Fishery, Right op, 

(I. L. R. 12 Mad 43 

(1) EASE ‘-TEXTS. 

(a) Houses and other Buildings. 

1 — Wall — Adjoining huidiog — Side wall] A 
built a house in the lear of H"s house. Theie 
was a passage between the houses. Over the 
passage A built a loom connecting the two 
houses. Tins rrom coriesponde<i with Ks fiist 
floor, and had an open teriaceonthe top of it. 
The stiucture by which B connected the two 
houses was quite independent of B's house It 
was supported throughout by wooden pillais 
adjoinin',^ B^s wall, which the cross bearns did 
not peneti ate *'or touch. But the structure wms 
built so close to B's wall, that the latter seived 
as a side wail to the room. This state of things 
hati existed for upwards of twenty years : Held, 
that A did nob acquire any easement over B's 
wail by merely building on bis own ground close 
bo B's bouse, even though B had built no side 
wall to his own house, bub trusted to keeping 
up his wall to shelter his (B's) house on that 
side Gcrdhan Balpateam v Chotalal Har- 

GOVAN. 

II. Ii. R. 13 Bom 79 
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PRESCRIPTION— 

(1) BASEMENTS — coutimied, 

{b) Privacy. 

2 . — Customary easemeAit — Right to have tain- 
(tows closed — Customl Casein which ib was 
found that the plaintiff was by local custom 
entitled to an easement of privacy, and in which 
the Couit granted a maudatoiy order compelling 
the defendant to peimaneiitly close the door or 
window complained of. Lachman Prasad v, 
Jamna Prasad. 

[I. li. B. 10 All. 162 

8. — Custom — Bight of suit.'} A customary right 
of privacy, under certain conditions, exists in 
India and m the North-Western Piovinces and 
is not unreasonable, but meiely an application of 
the maxims sio utere tuo ut ahenum non laedas 
and aedifioare tn tuo proprio solo non licet quod 
alien noceat, A substantial inteiference with 
such a light, where it exists, if without the con- 
sent or acquiescence of the owner of the domi- 
nant tenement, affords such owner a good cause 
of action. Each case in which such a right is 
in dispute, must be decided upon its own facts, 
the primal y question in all cases being, whether 
the privacy m fact and substantially exists, and 
has been and in fact enjoyed. If this is an- 
swered in the negative, no fuithei question 
aiises. It in the afiiimative, the next question 
is whether the privacy has been substantially 
interfered with by acts done by the defendant, 
without the consent or acquiescence of the peison 
seeking relief against such acts. The Indian 
law relating to the light of piivacy reviewed. 
Gokal Prasad v. PwAdho. 

LI L. B. 10 -^11* S58 

(c) Light and Air. 

4 . — South breeze — Limitation Acts ; Act IX of 
1871, s 27 ; Act XV of 1877, English Pre^ 

script ion Actt 2 WVl IV, c. 71 — Limitation 
Act, Effect of, on the pre-existing law as to nature 
and extent (f the right to light or air} The 
Indian Limitation Act, unlike the English Pre- 
sciiption Act, places light and an on the same 
footing ; and the object of the Piesciiption Act 
and of the provisions of the Indian Limitation 
Act IS not to enlarge the extent and operation of 
the easement, but to provide another and more 
convenient way of acquiring such easement — a 
mode independent of legal fiction Tlnd capable of 
easy proof in a Oouit of law; these Acts do not, 
theietoie, alter in any way the pre-existing law 
as to the nature and extent of the light The 
only amount of light for a dwelling-house which 
can be claimed by prescripcion or by length of 
time (whether prior or subsequently to the Limi- 
tation Act of 3871) without an actual grant is 
such an amount as is reasonably necessary for the 
convenient and comfortable habitation of the 
house. Eulelaid down in Bag ram v. Khetternath 
Karformah, H B L E. 0 0. 41, followed The 
right of air is co extensive with the light to 


I PRESCRIPTION — continued. 

I (I) EASEMENTS — continued. 

(c) Light and Aik— concluded. 
light To give a light of action, either prior or 
subsequently to the Limitation Act of 1871, in a 
case (where there is no express contract on the 
subject) for an interference with the access of 
air to dwelling-houses by building on adjoining 
land, the obstruction must be such as to cause 
what is technically called a nuisance to the house ; 
in othei words, to render the house unfit for the 
oidinaiy pui poses of habitation or business. 
There is no such light as a right to the uninter- 
rupted flow of south breeze as such. The “ 45- 
degree rule ” IS not a positive rule of law, but is a 
circumstance which the Couib may take into con- 
sideration, and is especially valuable when the 
proof of the obscuration is not definite or satis- 
factory. Delhi and London Bank Hem Lall 
Dutt. 

ri. L. B 14 Galo. 839 

5 — Injunction — Damages — Specifio Belief Actl 
of 1877, s 64, cl. G — Limitation Act XV of 1877, 
s. 26 — Mandatory injujiction.} The plaintiff 
complained that the defendants intended to hmld 
so as to obstruct the passage of light and air 
through an ancient window in his house, and 
lender a room therein unfit for use, and prayed 
foi a perpetual injunction restraining the defend- 
ant from so building It was proved that the 
wall intended to be built would so shut out the 
light and air as to lender the room completely 
dark and unfit for use The Subordinate Judge 
granted the injunction as prayed. The defendants 
appealed to the Joint Judge, who amended the 
lower Com t’s decree by ordering the removal of 
the injunction and directing, in its stead, a new 
window to be opened m the plaintiff’s house to the 
east of the window in question. On appeal by 
the plaintiff to the High Court : Meld, reversing 
the decree of the lower Appellate Couit, that the 
plaintiffs had an absolute and indefeasible right 
to the easement he had acquired , and the only 
possible question was whether injunction or 
damages was the appropriate remedy under the 
circumstances of the particulai case * Reid also 
that, as the evidence established that, after 
defendant’s wall was built, plaintiff’s room would 
not lemain substantially as useful to him as be- 
fore, the plaintiff was entitled to an injunction, 
Holland v Worley, L E 26 Ch. D, 678, distinguish- 
ed. The High Court also directed a mandatory 
injunction to issue to the defendants to remove 
the wall they had raised aftei the lower Appellate 
Couit had passed the decree in their favour and 
pending the plaintiff’s appeal to the High Couit. 
Kadarbhai Eahimbhai. 

[I. L. B. 13 Bom. 674 

{d) Right to Water. 

6 — Easement Act {V of 1882), ss. 6, 7, 17 — Na- 
tural streams— 'Surface water— Rights of riparian 
owners.} The owners of a tank fed by natuial 
streams which depended for their supply on 
natural rainfall and surface watei, sued foi an 
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PRESCRIPTION -^Gtmcl'uded, 

(1) EASEMENTS-<?^)%tf2«<?^><'Z. 

(d) Right to Water — concluded, 
injnBction to restrain snpeiior lipaiian owners 
from damming the streams or interfering "With the 
supply of water, over which the plaintiffs claimed 
a right of easement The issue as to the owner- 
ship of the land on which the streams lose was 
undecided: EeU^ (!) The Easement Act only 
declared the existing law as to easements over 
water ; (2) An easement can therefore he acqniied 
in legaid to the water of the lainfall. But sur- 
face water not flowing in a stieam and not per- 
manently collected in a poo], tank, or otherwise, is 
not a subject of easement by piescnption, though 
it may be the subject of an express giant or con- 
tract , (3) It is the natural light of every ownei 
of land to collect or dispose of all water on the 
surface which does nob pass in a defined channel ; 
(4) Riparian owmeis are entitled to use and con- 
sume the water of the stieam for diinking and 
household purposes, for watei mg their cattle for 
irrigating their land, and for purposes of manu- 
facture, subject to the conditions (i) that the use 
is reasonable, (li) that it is required for their 
purposes as owners of the land, and (m) that it 
does not destioy or rendei useless or mateiially 
diminish or affect the application of the water by 
inferior liparian ownei s in the exeieise either of 
their natural light or their light of easement if 
any; (3) It was theiefoie necessary to ascertain 
where the streams rose, and the coiiise, source 
and length of their tributaries. Perumal ^ 
Rama^ami. 

[I L.R. llMad. 16 

PRESUMPTION, REBUTTAL OF. 

See Succession Act, s, 128. 

[I L. R. 15 Calc. 83 

PREVIOUS CONVICTION. 

See Evidence— Criminal Cases— Pre- 
vious Convictions. 

ll. h, R.14 Calc. 721 

PRIMOGENITURE 

See Hindu Law — Endowment— Succes- 
sion IN Management. 

[L. R. 16 I. A, 137 
[1 L R. 17 Calc, 3 

See Mahomedan Law — Endowment. 

[X. L. U. 13 Bom. 556 

PRINCIPAL AND AGENT. Col 

1 . Liability of principal ... 812 

See Account, Suit for. 

[I. L. R. 14 Calc. 147 

See Contract— Construction of Con- 
tracts 

P. L. R. 13 Bom. 470 


PRINCIPAL AND AGENT— 

See Costs— Special Oases — Account, 
Suit foe. 

ll. L. R 14 Calc 147 

See Husband and Wipe. 

LL L. R. 9 All. 147 

See Lien. 

[I. L. R. 18 Bom. 314 

See Limitation Act 1877, Art. 89 

j.1. L. R 14 Calc 147 

(1) LIABILITY OF PRINCIPAL. 

1 — Ufght of 2>erson dealhig with agent permn^ 
ally liahle— Stilt and ju>dgo>nent recovered again^ 
agent — Sudscqaent suit against agent Mrred — Act 
JX of 1872 {Coiitract Act), s. 2H3.J The obligee 
under a hypothecation-bond brought a suit theie- 
on against one who, upon the face of the instru- 
ment, contracted as obligor, but whom, when the 
suit was instituted, the plaintiff knew to have 
acted as agent in the transaction for a third per- 
son Having obtained a decree, he satisfied it in 
part by attachment of a sum of money, and next 
caused the hypothecated propeity bo be sold, and 
purchased it himself. Upon attempting to obtain 
possession, he was successfully resisted by the 
piiucipal debtor under the hypothecation -bond, 
on the ground that the latter was the real owner 
of i-he property, and that the decree-holder had 
derived no title thereto from his judgment-debtor. 
He then sued the piincipal debtor to recover the 
balance remaining due upon the bond, after giv- 
ing credit for the amount recovered by attach- 
ment in the suit against the agent : Beld that 
the plaintiff, having elected to hold the agent re- 
sponsible upon the contract, and liaving obtained 
judgment and decree against him and written 
up full satisfaction of the decree, could not after- 
wards maintain a suit against the principal in 
respect of the same subject-matter. JP7'iestly v. 
Ferme, 3 H. and 0., 977, 34 L. J. Ex. 172, refer- 
led to. Bib Bhaddhae Sewak Pande v. Sarjd 
Prasad 

• [l.L. R9 All. 68! 

PRINCIPAL AND SURETY— Col, 

1. Liability of surety ... ... 812 

2. Discharjge of surety ... ... 813 

{1) LIABILITY OF SURETY. 

1 — Sale of mortgaged prope7*ty in eseecutio^i of 
money-decree oMained hy fii'st mortgagee — Effect 
on 8eco7id mo7'tgagee''s onghts — Purchase hy one of 
several yovnt mortgagees of ^noi'tgaged property — 
Limitatwn — Suit for^sale of ^mrigaged grope^'tyfl 
In January 1866 B obtained a simple money- 
decree only in a suit for enforcement of lien 
created by a bond executed by the wife of Z, and, 
at a sale in execution of such deciee, a 10-biswas 
share hypothecated in the bond was sold and 
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PEINGIPAL AND SVR^TY-- Gonti^med. 

(1) LIABILITY OF SUREry--^e)/idJ?wc?6'^. 

purchased by ^ m Kovember 1872 On the 3rd 
May 1872, two bonds weie executed in favour of 
JB and II jointly, the fiist by ^ and I jointly, hypo- 
tbecating out of the above-mentioned 10 bis was, 
and the second by S, m which the obliofor piomis- 
ed to pay the obligees the amount of the bond 
given by ^ and J in the event of such amount 
not being paid by them and mortgaged certain 
piopeity as secuiity for such payment by him 
In December 1872, Z gave another bond to B. 
hypothecating the same 10 biswas, and in execu- 
tion of a decree obtained by B upon this bond 
the 10 biswas weie sold and purchased by B 
himself in 1877, and in 18^3 were sold by him to 
B. Snbsequently, B and JJ brought a suit against 
Z and I, the joint obligors under the bond of the 
3rd May 1872, the hens of their surety S a pur- 
chaser from those hens of the propeity moitgaged 
in the seouiity-bond,and B, in which they claimed 
to recover the money due on the bond by sale of 
the property mortgaged theiein, and also by the 
sale of the property mortgaged in S's security- 
bond Meld that inasmuch as the bond executed 
by iS wasonly a gnaianfcee for the personal obli- 
gation created by the joint bond of ^ and S, aud 
a cause of action could only accrue as agamsb 
him in respect of the peisonal default of the 
joint obligois to pay the bond-money, and suoh 
default occurred beyond fche period of limitation 
within which a suit to enforce the personal obli- 
gation to pay the money could have been main- 
tained, it followed that, had there been a claim 
in the plaint to obtain a deciee personally 
against the joint obligors, the plea of limitation 
by which such a claim could have been defeated 
would have been equally efficacious as regards 
the heiis of S ; but no such claim had beeu 
made, and the obligation of surety under his 
bond of the Srd May 1872 being confined to the 
personal default of 8 his heirs had been wrongly 
imported into the present litigation, which alone 
sought to enfoice the hypothecation of the joint 
bond against the hypothecated property. Bhup 
Singh v, Zain-ul Abpin. 

[I- D. E. 9A11. 205 

(2) DISCHARGE OF SURETY. 

2»--Go)itmot Act, ss. 134, 137 — Omissio?i hy ore^ 
ditor to me prineipal debtor loitlitn period of hnut- 
atioii — Disetiarge of surety.'] The omission of a 
cieditor to sue his principal delJlor within the 
period of limitation discharges the suiety nnder 
s. 134 of the Contract Act (IX of 1872), even 
though the non-sumg within such period arose 
from the creditor’s forbearance. S. 137 of the 
Contract Act does not limit the effect of s. 134. 
Its object is to explain and prevent misconcep- 
tion as the meaning of s 135. It applies only to 
a forbearance during the time that the creditor 
can be said to be foi bearing to exorcise a right 
which is still in existence. Ilajarimal v. Krisli- 
narav, I. L, R 6 Bom 647 ; and Kristo Kisliori 
Chowdhram> Radha Romim Mmislu,!, L R. 


I PEINCIPAL AND 

(2) DISCHARGE OF SURETY— 

12 Calc 330, dissented from, Ilazart v. Clinmu 
Lai, I L, R. 8 All. 259, referred to. Radha r 
Kinlook 

^ [I. L. R. 11 AIL 310 

PRIVACY. 

See Custom. 

[I. D. R. 10 All. 358 

See Prescription — Basements— Pri- 
vacy. 

PRIVATE DEFENCE, RIG-HT OP. 

See Wrongful Restraint. 

[I. L. B. 12 Bom, 377 

1 — Renal Code. ss. 99 and 186— Yoluntdrily 
ohUnictinq a piihlie servant %n discharge of Ms 
duties — Mamlatdar's decree — Execution by a 
surveyor under Collector'' s orders — Public fanc^ 
tion,] III a suit filed in a Mamlatdar’s Court 
under Bombay Act III of 1876, the plaintiff 
obtained a decree against the accused for posses- 
sion of aceitain piece of land. When the Mam- 
latlar proceeded to execute the decree, he found 
that there was no land corresponding to the boun- 
daries set foith 111 the plaint, aud that the par- 
ties were joint owners and in joint occupation of 
the land in dispute. Finding himself unable to 
execute the decree, the Mamlatdar refei;red the 
matter to the Oolleobor for advice. The Oolleobor, 
on looking into the papers of the case, ordered a 
surveyoi to execute the decree by dividing the 
land m dispute and putting the decree-holder in 
possession of his share. The surveyor, in at- 
tempting to execute the decree, was obstructed by 
the accused, who was thereupon tried and con- 
victed of the offence of voluntarily obsbi uctmg a 
public servant in the disohaige of his public 
functions, undei s. 186 of the Penal Code (Act 
XLV of 1860) Held that the Collector’s order 
was so entirely ‘ultra vires as to leave no room for 
the operation of either the first or the second 
clause of s. 99 of the Penal Code, as to right of 
private defence. Queen-Empress v. Tulsiram. 

{I. L. R. 13 Bom. 168 

2 — Rioting — Unlawful Assembly — Right of 
private defence of pioperty — Penal Code {Act 
XLV of I860).: 97, 103, 104, 105, and 107.] A 
party of persons, consisting of some five peadas 
and a number of coolies sufficient for the woik to 
be done, went to a spot on a river flowing through 
the lands of M for the puipose of either repair- 
ing or erecting a butid across it to cause the water 
to flow down a channel on the lands of their mas- 
ter T. The river at the time was almost dry. and 
the paity did not go armed leady to fight or use 
force, and they did not during bhe^ subsequent 
occurrence use foice. Having arrived at the 
spot about 10 A.M. they pioceeded to work at 
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PRIVATE DEFENCE, EIGHT OF- 

c one! tided. 

the hnibd uatil the afternoon At about 4 P.M 
a boiy of men, consisting of about 1,200 in all, 
many of them armel with lathies and headed by 
the piisoners, who were servants of il/, which had 
been seen collecting together during the day, 
proceeded to the spot, and a^oufe 25 or 30 of them 
attacked 2's men some five of whom were moie 
or less severely wounded with the Idtlues. The 
occunence resulted in the conviction of s me of 
UPs servants for rioting under s, 147 of the Penal 
Code. JkV people wholly denied auy right on the 
part of T to constmet or repair the and 
had previou^'ly denied the existence of such right, 
and refused permission to T to exercise it. It 
was contended that the assembly of M s people 
w'as not an “ unlawful assembly that the iuter- 
feience by Ts people with the channel of the 
river justified them in coming to stop the wotk, 
and the show aud use of force in compelling 
them to do so . Beld^ that the prisoners had been 
rightly convicted. Sdd, further, that as no 
right of private defence of pioperty is confened 
by the Penal Code, except as against the perpe- 
trators of oSences under the Penal Code, and 
that as, upon the facta of the case as found, no 
offence had been committed by Ts people, their 
acts amounting meiely to a civil trespass ; and 
as theie was no pressing or immediate neces- 
sity of a kind, showing that theie was no time 
to have recourse to the protection of the public 
authorities, no question as ti the right of pnvate 
defence arose in the case. Ganouri Lal Das v. 
Quben^mpress. 

[I. L. R. 16 Calc. 206 

PRIVILEGED COMMUNICATION. 

— Defamation — Petition to Pevenne offi.cer — Pre- 
f^amptions as to mahee ] Ceitain laiyats in a 
zemiudari village addressed a petition to the 
tehsildar praying that the village Munsif might 
be retained in office notwithstanding the zemin- 
dar’s application for his removal The petition 
imputed criminal acts to the zemindar, who now 
sued the petitioners foi damages on the ground 
that the petition contained a false and malicious 
libel. It was found that in fact the communica- 
tion was made "bond fide, and that there was some 
ground for some of the imputations * Held, the 
petition was a privileged communication and the 
alleged libel was not actionable. The question 
when malice may he presumed, discussed 
Venkata Narasimha v. Kottya 

[I L a 12 Mad. 874 


PRIVY COUNCIL, PRACTICE OF. Col. 
1 Admission to practice ... . . 816 

2. Death of party on record ... 816 

3 Stay of proceedings in India pend- 
ing appeal ... ... 816 

4. Questions of fact ... ... 817 

5 Concurrent judgments on facts ... 817 

5. lie-hearing ... ... ... 818 

7. Costs ... .. ... 819 


PRIVY COUNCIL, PRAOTIOE OP- 

continued 

(I) ADMISSION TO PEACTICE 
1 — RuXes of of Blarch 1871 — Valul of Hlgtl 

Cotn't.l The woids of ss. 2 aud 3 of the Eules of 
Slat March 1871 aie such that the classes of per- 
sons to beadmitted to practice m the Privy Council 
must be eithei Sohcitois or others practising in 
London, or Solicitors admitted by the High Courts 
in India or in the colonies respectively, and have 
not left an undefined class admissible at the dis- 
cretion of the Judicial Committee In the 
MATTER OP THE PETITION OP TWIDALE. 

[I. L. R. 16 Calc. 636 
[L. R. 16 I, A 163 


(2> DEATH OF PAETY ON EECOED. 

2 — Practice relating to snlstituUon of parties on 
reeivor — liepreseniatire cliaraeter to he ascertain^ 
ed hy lovyer Gouj't.l On the death of a party on 
the record of an appeal pending befox*e Her 
Majesty in Council, proof must be given m the 
Court fiom which the appeal has been prefeired, 
of the repiesentative chaiacter of the peisou or 
persons by or against whom revivor is sought. 
There ought to be some finding of the Co-url 
below, which also should give its own opinion 
as to who are the parties proper to be substituted 
upon tbe record. A certificate or statement on 
which their Lordships can act should be made by 
the Court below. Haidar Ali v. Tussadduk 
Easul Ex-parte Haidar Ali. 

[I L R. 16 Calc. 184 
[L. R 15 I A. 209 

(5) STAY OF PROCEEDINGS IN INDIA 
PENDING APPEAL. 

— Security for performance of order to he made 
hy Her Majesty in Council — Civil Procedure Code 
1882, s. Refusal of order staying execution 
where decree was not yet appealed to the Privy 
Council, hut leave to appeal from interlocvtoi'y 
orders m execution granted — Intimation to Couai 
helow ] A paity to a suit m an Appellate Court, 
who had obtamod leave to appeal fiom its decree 
to Her Majesty in Council, petitioned for the 
ordei of the latter staying execution of inteiloou- 
tory oiders made m execution of such decree, and 
directing payment by the petitioner to the oppo- 
site party of laige sums without security taken 
foi their repayment in the event of the deciee be- 
ing reveised. This accompanied a pe'ition for 
special leave to appeal against those oiders. The 
latter was granted, but it not being competent to 
the Judicial Committee to make any oider as to 
the stay of execution, an intimation was made by 
it to the Couit helow that it appeared to be the 
leasonahle course that the opposite party should 
not, pending the appeal, be put into possession of 
the large sums in dispute. That intimation being 
made, the petitioner might apply to the Court 
below for tbe due security of all money paid into 
the Treasury iu obedience to tbe decree Sidhee 


I 
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PRIVY COUNCIL, PRACTICE OP— 

coiituuLed, 

(3) STAY OF PROCEEDINGS IN INDIA 
PENDING XVmkli-Gimcluded, 

Nazir All Khan v. Oojoodhi/arain Khan^ 10 
Moore's I. A. 322, and Ztraiiool Batool v Hos^ 
v’inee Begum, 10 Moore’s I. A. 196, referred to 
INDER Kumari y. Jaipal Kumaui. 

Ll. L. R. 14 CalG 290 

[L. R 14 I. A. 1 

(4) QUESTIONS OF FACT. 

4. — Second Appeal — Code of Civil Procedure 
(Act XIV of 1882), ss. 584. —Jurlsdietion to 
hear a second appeal, on wlidt matters — Secondary 
evidence, Question of '] Under ss 584 and 685 of 
the Code of Civil Procedure, 1882, a second appeal 
is confined to matters of law, usag'e having the 
force of law, or substantial defect in procedure. 
On an appeal to the J udicial Commissioner from 
a decree given on first appeal by an Appellate 
Court and maintaining a finding of fact by the 
oiiginal Court, the only questions were (1), whe- 
ther secondary evidence had bean propeily ad- 
mitted on a case that had arisen for its admission, 
and (2), whether the evidence offeied constituted 
secondary evidence of the matter in dispute, 
which was the making of a document . IBdd, 
that (no special leave to appeal from the judg- 
ment of the Commissioner, the fiist Appellate 
Court, having been applied foi) the facts were 
not open to decision on this appeal ; this Com- 
mittee could only do what the J udicial Commis- 
sioner on second appeal, under the above sections, 
could have done ; and that, as the case stood, 
they were bound by the findings of facts of the 
fiist Appellate Couit. Luchman Singh t\ Puna, 

li. L. R. 16 Calo. 753 
[L. R. 16 I, A. 125 

5. — Question in is<iue — Parties-^ Admission-^ 
E^ceention of deed."] The plaintiff claimed to have 
inherited estate in the possession of the defend- 
ant, who was also related to the last owner, but 
who set up, independently of other title, a deed 
of gift from the latter in his favj^nr. It was de- 
cided in the Appellate Court that even if this deed 
had been executed it was inoperative, and on this 
point the decision of the fiist Court was maiu- 
taiued An issue having been fixed as to the 
execution, and the plaint also showing that the 
execution was disputed, their Loriiships declined 
to treat the execution as not having been in con- 
test. Anand Kuar r. Tansukh. 

[I L. K. 11 All. 396 

(5) CONCURRENT JUDGMENTS ON FACTS. 

6. — Custom, Evidence as to — Way ih^il-aratz — 
Concurrent findings of Com*ts heloio.] A custom 
of inheritance was alleged to prevail in an Oudh 
clan that, if the bianch of a family became 
extinct, the other blanches of it should take the 
estate amongst them in equal shaies without 


PRIVY COUNCIL, PRACTICE OP— 

continued. 

(5) CONCURRENT JUDGMENTS ON 
F ACTS — Goncl iided. 

regard to their degrees in kinship to the deceased. 
This custom was found not proved by the oiiginal 
.and Appellate Courts?* upon evidence of instances 
of succe-^^sion in kindred families and of lights 
lecoided in ceitam unijib^iil-araiz If there had 
been any pimciple of evidence not properly 
applied, or documentaiy evidence had been re- 
fer led to on which it could be shown that the 
Couits below had been Jed into erroi, the case 
might have been re-examined on this appeal, but 
in the absence of such giound this could not be 
(lone. Thakur Harihar Baksh v. Thakur 
Uman Pars had. 

fl L. R. 14 Calc 296 
[L. R. 14 I. A. 7 

7. — Agreement for division of family property 
in equal shares ] Two Courts in concuirence 
found that theie had been an agreement between 
two parties, interested in a family fund, that it 
shouli be divided into equal fourth parts among 
the four blanches of the family, but that an un- 
equal division, made under a decree had resulted 
fiom unfair dealing. To contest upon this 
appeal, those findings of fact, nothing was stated 
to make it appear to the Committee that, if they 
went through the whole of the evidence, they 
would differ from the Courts below on anything 
but questions of puie fact. Accordingly, their 
Lordships weie of opinion that the case fell* within 
the rule which makes appellate tribunals reluct- 
ant to interfere, and in most cases makes them 
refuse to interfere, with concurrent findings of 
the Courts below. Krtshnan v. Seidevi. Puthia 
Kovilakath Krishnan Raja Avbrgal v. 

PUTHIA KOVILAKANTH SRIDEVI. 

[I.L.R 12 Mad, 612 

(6) RB-HEARING. 

8 — lnfa7hcy of party at the time of the hearing 
of appeal — JRcsnoviteV — Ground for reAiearing.] 
Theie may be exceptional circumstances which 
will wairant the Judicial Committee in allowing, 
even after an order of Her Majesty in Cotmcil has 
issued upon their report, a re-hearing at the in- 
stance of one of the parties. But this is an indul- 
gence with a view mainly to doing justice when 
by some accident, without any blame, the party 
has not been heard, and an oider has been made, 
inadvertently, as if he had been heard. In one of 
two appeals in suits relating to the same estate, 
judgment was given by the Judicial Committee 
after a hearing on the merits. In the other, 
judgment was given to the same effect as in the 
first, it being conceded between the parties that 
the questions in both suits were the same. After 
both judgments had been reported to Her Majesty, 
and confirmed by her orders in Council, a petition 
for a r('-hearing was presented : Held, that, 
even assuming that a case of m noviter had been 
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PRIVY COD NOIL, PRACTICE OF- i 

concluded. 

(6) RB-HBARING— 

made out (which was not. however, the fact), the 
Oiders were final and the petition must be re- 
jected. In eb Appa Rao. Venkata Naeasimha 
Appa Row v. Court oPr Wards Venkata 
Ramalakshmi Garu V Golappa Appa Row. 

[I L. R. 10 Mad. 73 
[L. R. 13 I A. 155 

(7) COSTS. 

%. —Evidence — Costs — Co-sharers 1 One of two 
co-sharers by ancestral title in the under-pro- 
prietary light in certain villages, obtained, in 
1870, deciees against the talukdar for sub-settle- 
ment, and getting possession had his name en- 
tered in the khewat. The other co-sharer re- 
mained entitled to claim that this possession was 
held partly for him. The present suit was 
brought upon two agreements, purporting to 
have been made in 1870, between the two co- 
Sharers, while proceedings to obtain the above 
decrees were pending, to the effect that, wheieas 
both had claims against the talukdar, one only 
was to sue him, the other paying half of the 
costs and being entitled to receive half of what 
might be decieed, The Judicial Committee, 
upon the evidence concluded that the Appellate 
Court, attributing too much to certain omissions 
and acts on the plaintiff’s part which weie more 
or less explained, had eried in reversing the 
decree of the first Court, which maintained the 
agreeufents, depriving the plaintiff of his costs 
in that Court only. Muhammad Yusup o. Mu- 
hammad Husain. 

[I L. R. 16 Calc, 62 


PROBATE. CoL 

1. Jurisdiction of District Courts ... 819 
S. Opposition to and revocation of 

grant ... ... ... 819 

3. Effect of probate ... ... 820 


(1) JURISDICTION OF DISTRICT COURTS. 

1. — Probate Act (F of 1881) — TFi^^ of Hindu 
made before Hindu Wills Act XXI of 1870 — Sue- 
session Act^ s, 187 — Application for letters of ad- 
mmutrationCl Since the passing of Act V of 
1881 the District Courts have juiisdiction to en- 
tertain applications for the grant of probate or 
letters of administration in respect of wills of 
Hindus made before the Ist September 1870, 
that is to say, wills of Hindus to which the Hin- 
du Wills Act XXI of 1870, did not apply. Eeish- 
NA Kinkur Roy ». Rai Mohun Roy. 

[I. L. R. 14 Calc. 37 

(2) OPFOSITION TO AND REVOCATION 
OF GRANT. 

2. — Probate^ Nature and effect of— Act V of 

1881, 18 and 50,] a Farsi, died, leaving 


P'RO'BA.'V'Sl— continued. 

(2) OPPOSITION TO AND REVOCATION 
OF GRANT — concluded. 

a will, whereby he directed that after his death 
his estate should be managed by his widow J and 
after her death by his sistei -in-law H and after 
Hs death by the appellant, his adopted son H N. 
On J's death the testator’s bi other D ap- 
plied for letters of administration, and issued 
a citation to the appellant 11 N. II entered a 
caveat. No further proceedings weie taken, 
and the matter remained pending. On B\s 
death, I) applied for a fresh citation to the ap- 
pellant AT W, bub the District Judge held it to 
be unnecessary, and declined to issue it Letteis 
of administration wefe then granted to E. The 
appellant TV iV subsequently applied for piobate 
of the testator’s will. The respondents filed 
caveats, alleging that the will was void, on the 
ground of certain bequests contained in it, and 
on this ground the District Judge lef used probate 
of the will : Held that the District Judge was 
wiong in lef using probate of the will on the 
ground that the bequests contained in it weie 
illegal and void. Probate is only conclusive as to 
the appointment of executors and the validity and 
contents of the will ; and in an application for 
probate it is nob the province of the Court to go 
into the question of title with refeience to the 
property of which the will purports to dispose, 
or the validity of such disposition Hoemusji 
Naveoji V. Bai Dhanbaiji. 

[I. L. R. 12 Bom, 164 


(3) EFFECT OP PROBATE. 

3. — Succession Act, s. 187 — Power of Executors 
or Administrators'] Semble — Section 187 of the 
Succession Act not being made applicable to wills 
of Hindus made before 1st September 1870, that 
is to wills of Hindus to which the Hindu Wills 
Act did nob apply, it is not obligatory on execu- 
tors or legatees under them to bake out probate 
or letters of administiation in order to establish 
their rights in a Court of Justice. Krishna 
Kinkue Roy v, Rai Mohun Roy. 

^ [I. L R. 14 Calc. 37 


4. — Executor, Power of before Hindu Wills 
Act — Evidence Act (J of 1872), s. 41 — Probate 
Act (F of 18§1), 2, 149.] S. 41 of the 

Evidence Act is applicable to probates granted 
piioi to the passing of the Hindu Wills Act. 
Geish Ohundee Roy v. Beoughton. 

[1. L. R. 14 Calc. 861 


Appointment of Executors— •Validity and 
contents of Will,] Probate is only conclusive 
as to the appointment of executois and the 
validity and contents of the will, Hoemusji 
Naveoji r. Bai Dhanbaiji. 

[I L. R. IZ Bom. 164 
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PROBATE — concluded, 

(3) EFFECT OF PROBATE— 
^^Will—mndn WilU Act {XXI of mO)— 
Succession Act [X of 1865, s, 170 — Prohaie and 
Adm.viistmt'ion Act {V of 1881), s 
uull made outside Bombay relating to property 
situate 2 )artl If loitli in and partly outside Boinhay 
— Probate of such icill — Xffectof—Pepreseutation 
of the estate — Parties to suit ] One L died at 
Surat in 1873, possessed of ancestral piopeity 
situate paitly in Bombay and partly in Surat 
District He left a widow. P and a minor son, 
ilT At bis death he made a will bequeathing 
his pioperty to his son, and appointing certain 
executors to manage the property during the 
son’s minoiity. The son di«d in 1877. leaving a 
minor widow, M G, In 1879 one of the exe- 
cutois obtained probate of L\s will from the High 
Court. In 1884 a suit was filed, on behalf of 
the minor M G. against her mother-in-law, P 
to recover possession of the pioperty covered 
by the will of L. One of the defences to this 
suit was that the propeity in dispute had vested 
in the executor, who had obtained probate 
of the will, and that as the defendant held the 
estate undei the executor, the suit was not main- 
tainable without impleading the executor : Held 
that the executor was not a necessary party 
to the suit. S. 179 of the Indian Succession 
Act (X of 1865) as incorporated into the Hindu 
Wills Act (XXI of 1870) did not apply so far as 
it related to property outside Bombay. The pro- 
peity m dispifte was situate in the Suiat Dis- 
trict. It was joint ancestral property. On the 
father’s death it vested in the son by suivivoi- 
ship, and on the son’s death it vested in the son’s 
widow, the plaintiff, in the piesent suit. Under 
the piovisions, therefore, of the Piobate and 
Administration Act (V of 1881), s. 4, (if tha.t 
Act can be held to operate at all m the Mofussil 
befoie a notification is issued under s, 2), the 
estate could not vest in the executor, as it had 
passed by survivoiship to another person long 
before the Act came into opeiation. Bai Habkor 
r. Maneklal Basik Das. 

[I. L. R. 12 Bom. 621 

PROBATE ACT (V OF 188^). 

, s. 2, 

See Probate— Effect of Probate. 

[I. L. R. 14 Calc 861 

s. 4. 

See Probate— Effect op Probate. 

[I. L. R. 12 Bom. 621 

, s. 16 and & 50. 

See Probate— Opposition to and re- 
vocation OF Grant. 

[I. li. R. 12 Bom. 164 

-,s. 131. 

See Succession Act, s. 96. 

[I. L. R. 16 Calc. 549 


PROBATE ACT (V OF lSSl)--eoncluded. 
, s. 149. 

See Probate— Effect on Probate 

[1. D. R. 14 Oalc. 861 

PRODUCTION OP DOCUMENTS. 

Procedure Codecs 774 — Production of document 
— Court's Jurisdiction to punish a witness for I'c- 
fusing to produce a doe nine nt — Proeedute — Indian 
Penal Code {Aet XLV of 1860), s, 175 — CV?.- 
Tiitnal Proeediue Code {Act X ofl^S2),s 480 ] 
A witness was summoned to produce a document 
in Couit in connection with a ceitain suit He 
attended the Comb, but did not produce the 
document, stating on oath that it was nob In his 
possession. Bub this statement was disbelieved, 
and the Court fined him Rs 76. under s. 174 of 
the Code of Civil Procedure (Act XIV of 1882) : 
Held that the fine was illegally levied. The 
3 Uiisdiction of the Court to punish under s. 174 
of the Civil Procedure Code exists only mthe 
case of a witness, who, not having attended on 
summons, has been aiiested and biought before 
the Court. The case of a witness who having a 
document will not produce it is provided for by 
s. 175 of the Penal Code (Act XLV of 1860) and 
s 480 of the Code of Criminal Pioceduie (Act X 
of 1882). In re Premchand Dowlatram, 

[I L R 12 Bom. 63 

PROMISSORY NOTE. Col. 

1. Aswsignment of and suits on promissory 

note ... ... 822 

Evidence— Civiii Cases— Second- 
ary Evidence— Unstamped or 
Unregistered Documents, 

[I. li R 10 Mad. 94 
[I. L R. 9 All. 351 
fl.L. R. 12 Bom. 443 

See Stamp Act, 1S79, s 34. 

[I L. R. 12 Bom. 443 
[I. L. R. 13 Bom. 449 

(1) ASSIGNMENT OP AND SUITS ON 
PROMISSORY NOTE. 

1 — Negotiable Instruments Act 1881, ss. 8 9 — 
Suit to recover money due on a promissory note hy 
assignee of rights of payee not being endorsee \ 
K executed a promissory note on demand for 
Rs. 6 000 in favour of 6' m 1882. In 1884 S, by 
an agreement in wuting assigned all her property 
including the promissory note, to bub did not 
endoise over the promissory note, to ilT. J/ as- 
signed his rights in the promissory note to a 
bank in payment of a debt. In a suit by M and 
the bank against K and S to lecovei the piin- 
cipal and interest due on tbe note : Held 
that the plaintiffs could not maintain the suit. 
Pattat Ambadi Maear v, K rise nan. 

[1. L. R. 11 Mad 290 
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PROMISSORY 'NOTE^coriduded. 

(1) ASSIGNMENT OF AND SUITS ON 
PROMISSORY 1^0rE-~-oofieluded. 

2 — JDvcument propositig to horroio on certain 
condiUtms — ^tavip Act 1879 — Proposal — Contract 
Act IX of 1872,5. 4] A iebtei contiiining- a 
request to boiiow a cei tain sum of moaey, pio- 
m ism g that the same shoula be lepaid with in- 
terest on a ceitain day. is not liable to stamp-duty. 
It IS not a piomissory note, but a meie pioposal 
under s 4 of the Indian Contract Act IX of 
1872 Dhondbhat Narhaebhat V, Atmakam 
AIoreshvab 

[I. L. R 18 Bom 669 

PUBLIC DEMANDS RECOVERY ACT 

(BENG-AL ACT VII OF 1880 ) 

, SS 2, 8 10, 19 -Bengal Act Vll of 1868, 

5 . 2 - Sale for arrears of Road Cess — Sait to set 
aside Sale — Ground Jor setting aside Sale vnder 
ce)ttficate~—Aet XI o/ 1859, s. 33 — Civil Proce- 
dure Code^ss 2903 311,312.] Neither tbe provi- 
sions of s. 33 of Act XI of 1859, nor those of 
s. 2, Bengal Act VII of 1868. affect the Juvisdio- 
tion of tbe Civil Court to en tertain a suit to set 
aside a sale under a certificate on any of tbe 
following grounds namely, that no arrears weie 
due at all, that no notice was served in accoid- 
ance with the provisions of Bengal Act VII of 
1880, or that the provisions of s. 290 of the Civil 
Plowed ure Code weie infringed. The words *• in 
respect of sales in execution of decrees ’’ in s. 19 
of Bengal Act VII of 1880, do not include any 
proceedings instituted after the sale for setting 
it aside. Ss. 311 and 312 theiefore of the 
Civil Proceduie Code do not apply to sales under 
a ceitificate The infxingement of the provisions 
of s. 290 of the Civil Procedure Code is not a 
mere irregularity, but vitiates the sale. JBaJcsln 
Nand Xishore v. Malah Chand, I. L. R. 7 All 
289. The provision in s. 8 of Beng^ Act VII of 
1880, as to the ceitificate becoming absolute and 
acquiring the force and effect of a final decree, 
does not come into operation unless the notice 
required by s. 10 is actually served The only 
remedy of a judgment-debtor where property has 
been sold in execution of a certificate issued under 
Bengal Act VII of 1880 and who has sustained 
substantial injury by reason of a material ii regu- 
larity in publishing or conducting the sale, is by- 
way of an appeal under s. 2 of Bengal Act VII 
of 1868. The effect of s. 2 of Bengal Act VII of 
188G is that Act XI of 1869, and Bengal Act 
VII of 1868, and Bengal Act* VII of 1880, are to 
be considered as if the pi o visions contained in 
them were contained in one Act so far as such 
construction is consistent with the tenor of the 
last mentioned Act. By the force therefore of 
s. 2 of the Act of 1880, the provisions of s. 2 of the 
Act of 1868 became applicable to a sale under 
an execution issued upon a certificate made under 
the Act of 1880. Bengal Act VII of 1880 is an Act 
for the recovery of all kinds of public demands.and 
therefore applies to cases of road or other public 
cases, Sa-dhusabak Sikgh t, PainCHdeo Lal 
(I L. R 14 Oalo. 1 


PUBLIC DEMANDS RECOVERY ACT 
(BENGAL ACT VII OF \m9)---ocnolUed, 

— , s. 19 — Certificate Procedure — Guil Proce- 
dure Code {Act XIV tf 1882), 311, 812 ] A suit 

will lie m a Civil Couit to set aside a sale held 
under Bengal Act VII of 1880, where the sale 
proclamation is issued against the whole sixteen 
annas of the estate, but a sale held only of a 
poitiou theieof The effect of s 19 of that Act 
is, that it relates to the pi actice and proceduie 
in lespect of sales, that is, to the practice and 
pioceduie of executmg Comts in thecariying out 
of sales. Bam Logan Ojha v. Bhawani Ojha. 

[I. L. R. 14 Calc. 9 

PUBLIC HEALTH, OFFENCE AFFECT- 
ING. 

Penal Code^ $. 269 . — Communicating syphilis 
by the act of sexual kitercourse— Cheating ] A 
prostitute, who, while snffenng from syphilis, 
communicates the disease to a person who has 
sexual intercourse with her, is not liable to 
punishment under s. 269 of the Indian Penal 
Code (Act XLV of 1860) for a negligent act 
and one likely to spread infection of any disease 
dangerous to life.” Queen-Empress t?. Bakhma, 
Cl. L. R. 11 Bom. 69 

PUBLIC OFFICE. 

See Official Trustee 

[1. L. R. 12 Mad. 260 

PUBLIC POLICY. 

Bengal Excise Act (VII op 1878). 

[1. L. R. 16 Calc. 436 

See Cases under Contract Act, s 23— 
Illegal Contracts — Against 
Public Policy. 

PUBLIC SERVANT, OBSTRUCTION TO, 

See W RONGFUL Restraint, 

[I. L, R. 12 Bom. 377 

PURCHASE-MONEY. 

See Cas:|s under Pre-emption— Pur- 
chase-Money. 

, Refund of, Application for. 

See Limitation Act 1877, Art. 178. 

. P. L. R. 11 All. 372 

, Suit to recover. 

See Limitation Act 1877, Art. 62. 

n L R. 15 Calc. 51 

See Small Cause Court, Mopussil— 

J URiSDioTiON— P urchase-Money. 

[I. L. B. 11 Mad. 269 

See Cases under Sale in Execution 
OP Decree— Setting ASIDE Sale 
—Bights of Purchaser— Eeco- 
very of Purchase-Money. 



( S25 ) 


DIGEST UF GASES 


( K2f! ) 


PURCHASER FROM HINDU WIDOW. 

See Debtor and Crediior 

LI. L. R. 11 Bom. 666 

QUARRYING 

See Contract —O oNSTRUorioN of Con- 
tracts. 

P. L. R, 13 Bom. 630 

RATIFICATION 

See Estoppel — Estoppel by Deeds 
AND OTHER DOCUMENTS. 

lJL. ii. R. 10 Mad. 272 

See Guardian— Ratification. 

L. R. 10 Mad. 272 

See Specific Performance — Specific 
Performance allowed. 

[L R. 16 I A. 221 
ri. L. R. 17 Calc. 223 

RECEIPT 

See Registration Act 1877, s. 17. 

[1. L. R. 9 All. 108 

for money 

See Stamp Act 1879, Sch I, Art 52 

[i. D. R, 12 Bom. 103 

See Stamp Act 1879, Sch. II, Art. 15. 

fl. L R. 10 Mad 64 

Given by Secretary of Club to Mem- 
ber for Club Bill. 

See Stamp Act 1879. Sch. II, Art. I5. 

fl. L. K 10 Mad 86 

REOEIPrS FOR RENT. 

See Dengal Tenancy Act, s 88. 

tl. ii. H. 16 Cal. 165 

RECEIVER. 

See Insolvency— Insolvent Debtors 
under Civil Procedure Code. 

iX. D. X.. 15 Cal. 762 

X,~^P(fwe 7 ’ of reeeivei' — Suit to eject tenant clazm^ 
tnff permanent tenure without leave of Court — Civil 
Procedure Code, 1882, 603.] i^^was appointed 

leceiver in a partition suit pending in the High 
Court by an older which, amongst other things, 
gave him power to let and set the immoveable pio- 
peity, or any part thereof as he should think fit, 
and to take and use all such lawful and equitable 
means and remedies for recovering, realising and 
obtaining payment of the rents, issues and profits 
of the said immoveable property, and of the out- 
standing debts and claims by action, suit, or 
otherwise as should be expedient, i?, without 
special leave of the Oouit, served a notice to quit 


RECEIVER — coneLuded, 

on certain tenants of the estate, who claimed to 
hold a peimanent lease, and afterwards institut- 
ed a suit to eject them, also without special leave 
of the Court: Held, that the order appointing him 
did not give him power to serve such notice or to 
institute such suit without the special leave of 
the Oomfc, and that as,he was appointed under the 
piovisions of s. 603 of the Code of Civil Proceduae 
and nob vested with the general poweis referred 
to in that section hub only with the power lef er- 
red to in the Older appointing him, and as a receiver 
is not otheiwise aufchoiized to institute such suits 
without special leave of the Court, the suit must 
be dismissed. Drobomoyi Gupta %\ Davis. 

Li. L. R. 14 Calc 823 

2.—Civil Pi'ooedm^e Code 1882, ss. 267, 268, and 
603 — Execution — Practice — Garnishee — Attach- 
ment hy a judgment- creditor of a debt due to judg- 
ment-debtor by a third party — Order upon third 
party to pay, where debt admitted — Procedure 
where existence of debt not admitted ] When a 
debt alleged to be due by a third paifcy to a judg- 
ment-debtor has been attached by the judgment- 
creditor, the Court may, under s. 268 of the 
Civil Procedure Code (Act XIV of 1882), make 
an order upon the garnishee for the payment of 
such debt bo the judgment-creditor in case the 
former admits it to be due to the judgment- 
debtor. Where, however, the garnishee denies 
the debt, there is no other couise open to the 
judgment-creditor than to have it sold, oi to have 
a recmver appointed under s. 603 of the Civil 
Procedure Code. Tools a Goolal v. Antonb. 

[I. L. R. 11 Bom. 448 

3 — Civil Procedure Code, s Z0$ — Piscre- 
tzon.l The appointment of receiver is a matter 
resting in the discretion of the Court. The 
poweis of appointing a receiver conferred by 
s. 503 of the Code of Civil Procedure must be exer- 
cised with a sound discretion, upon a view of 
the whole ciioumsbances of the case, not merely 
the circumstances which might make the appoint- 
ment expedient for the piotection of the pro- 
perty, bub all the circumstances connected with 
the light which is assei ted and has to be establish- 
ed. The Gouifc will nob inberfeie by appointing 
a receiver where a right is assei ted to property 
in the possession ot a defendant claiming to 
hold it under a legal title, unless a sbiong case is 
made out Owen v Homan, 4 H. L. C. 997, 1032, 
and Clayton Y, Attorney” General, Oases, 

Vol I, p 97, ref ei led to. Sidhbswari Dabi %\ 
Abhoyeswari Dabi. 

[I. L. R. 15 Calc. 818 

RECOGNIZANCE TO KEEP PEACE Coh 
1 Magisfciate with powers of Appel- 
late Court ... ... B27 

2. Likelihood of breach of peace and 

evidence ... ... ... 827 

See Criminal Proceedings. 

[I. Ii. R. 9 All. 452 
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MlOOaiSri2A3SIGE TO KEEP PEACE- 

C€)iGli^ded. 

(1) MAGISTRATE WITH POWERS OF 
APPELLATE COURT. 

1. -^3/agtstmte of the District Criminal Droce- 

dure Code(Act ss. 106,423 ] The Magis^ 

tiafce of a District, when acting as an Appellate 
Court, is not competent to #tmake an order under 
s. 106 of the Criminal Procedure Code (Act X of 
1882) requiring the appellant to furnish security 
for keeping the peace. In the matter op the 
Petition of Aslu. Aslu o. Queen-Empress. 

Cl. L. R. 16 Calc. 779 

(2) LIKELIHOOD OF BREACH OF PEACE 
AKD EVIDENCE 

2. — Criminal Procedure Code, S8 107, 112, 117, 
118, — Nature of order to slioio cause^Omis jpro~ 
handi— Nature and gnantum of eixdence necessary 
before passing order for Seeurity.'] An order 
passed by a Magistrate under bs. 107 and 112 of 
the Criminal Procedure Code, requiiing any per- 
son to “ show cause ” why he should not be order- 
ed to furnish security for keeping the peace, is 
not in the nature of a rule nisi implying that the 
burden of proving innocence is upon such person. 
The onus of proof lies upon the prosecution to 
establish circumstances 3ustifying the action of 
the Magistrate in calling upon persons to furnish 
security. Dimne v. Hem Chandra Chomdhry^ 
4 B. L. E F. B. 46. and Queen v. Ntrunjim SingJi^ 
3N. W. 431, referred to. In proceedings instituted 
under s 107 of the Criminal Proceduie Code 
against more persons than one, it is essential for the 
pi osecutioD to establish what each individual im- 
plicated has done to furnish a basis for the appre- 
hension that he will commit a breach of the peace- 
In holding such an inquiry it is improper to treat 
what is evidence against one of such persons 
as evidence against all, without discriminat- 
ing between the cases of the vaiious persons 
implicated Qween-Empress v. NaDni (I. L.R. 6 All. 
214), referred to. Although iu an inquiry under 
8. 1 17 the nature or qnantuni of evidence need not 
be so conclusive as is necessary in trials for of- 
fences, the Magistiate should not proceed purely 
upon an appiehension of a breach of the peace, 
but is bound to see that substantial grounds for 
such an appiehension aie e'Jtablished by proof of 
facts against each person implicated which would 
lead to the conclusion that an order for furnish- 
ing security is necessary. What the nature of 
the facts should be depends upon the ciicumstance 
of each case, but wheie the nature of the Magis- 
trate’s information requii es it, overt acts must be 
proved before an order under s. 118 can be made, 
and such au order cannot be passed against any 
person simply on the ground that another is 
likely to commit a breach of the peace. Queen v. 
Ahdool II tig, 20 W. R Cr. 57 ; Coshan Luchman 
Persltad Pooree v. Polioop Naraxn Poorer, 24 W. R. 
Cr. 30 ; Hay ah liini Bahadoor v, Panee TiUessuree 
Niier, 27 W R. Cr 79, and the matter of Kashi 
Ohunder Doss, 10 B. L. R. 441 ; 19 W. R Or. 47, 
referred to, Quekn-Empress v. Abdul Kadib 

[I. L, R. 9 All. 452 


RECORD OF RIG-HTS, PUBLICATION 
OF 

See SoNTHAL Pergunnahs Settle- 
ment Regulation (III op 1872), 
SS. 24, 26. 

fl. L. R. 15 Calc. 765 

REDEMPTION, mQKT OP. 

Sei Limitation Act 1877, Art 1,34 

[I. L.R. 12 Bom 352 

See Cases under Mortgage— Redemp- 
tion. 

See Res judicata— Estoppel by Judg- 
ment. 

[I. L. R. 12 Bom. 352 

See Transfer op Property Act, s. 60, 

[I. L. R. 11 Mad 403 

REDEMPTION, SUIT FOR. 

See Limitation Act 1877, Art. 144— Ad- 
verse Possession. 

n. L R. 11 Bom. 422, 425 

See Mamlatdars’ Courts Act. s. 4. 

[I, L. B. 11 Bom. 599 

See Onus Probandi— Limitation and 
Adverse Possession. 

fl. L. R. 11 All. 438 

See Parties— Parties to Suits— Mort- 
gages, Suits Concerning 

[I. L. R. 11 Bom. 425 

See Plaint— Form and Contents of 
Plaint— Special Cases. 

[I. L. K. 11 All. 438 

See Possession— Adverse Possession. 

il, L. R.^11 Bom. 422, 425 

See Res Judicata— Matters in Issue. 

[I. L. H 13 Bom. 567 

See Vaeuation op Suit— Suits 

[I. L. R. 11 Bom 591 
[I L.R. 13 Bom 489 

REFERENCE TO COURT— CIVIL 

OASES. ' 

See Appeal— Execution of Decree- 
Question in IXECUTION 

[I II, B 11 Bom 57 

See Civil Procedure Code, 1882, s 214 
—Questions in Execution of 
Decree. 

[I L. B. 11 Bom. 57 

See District Judge. 

[I. I*, R. 11 Mad, 38 
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REFERENCE TO HIG-H COURT— CIVIL 
OASES — concluded, 

1 . — CfTil Proeedm'e Code, 1882, .v 61 7 — Stay of 
es'ccntion — Anoinit of security reqvned on grant* 
'ing Hay of rirecntfon, question as to ] The defend- 
ant in a redemption smt, against whom a deciee 
had been passed, appealed to the High Court, 
which on his application granted the usual stay 
of execution pending the appeal, upon secuiity 
being given by him The Subordinate Judge, 
feeling doubt as to whether the actual value of 
the pioperty, or the value stated in the plaint 
should be regarded in fixing the secuiity, lefeiied 
the case to the High Court, under s. 617 
of the Civil Procedure Code (Act XIV) of 1882 : 
Beld^ even assuming that section to apply to a 
proceeding of this kind under s. 647, that no re- 
ference would lie under s 617 of the Civil 
Procedure Code. The question as to the amount 
of the security was a question relating to execu- 
tion as contemplated by s. 244 of the Code, 
and, therefore, an order determining that question 
would be appealable under s. 2 of the Code. 
ISHWAKGAR V ChUDASAMA MaNABHAI. 

[I. L R. 12 Bom, 30 


2> — CnnlProcedure Code, 1882, s. 617 — Pleader — 
Professional conduct.'] S 617 of the Code of 
Civil Procedure (Act XIV of 1882) does not 
authorize a reference, except on a point arising 
in a litigation between parties in a suit, or appeal, 
or in a matter wherein the Court is called on to 
adjudicate, that is, to pronounce on the opposite 
jnetensions of contending parties. A pleader 
was fined Rs 25 by a Second Class Subordinate 
Judge for refusing to act on behalf of his client 
after receipt of retaining fee. On appeal, the 
District Judge refer led the matter to the 
High Court, under s 617 of the Code of Civil 
Procedure (Act XIV of 1882) Held, that the 
inquiry into the pleader’s professional conduct 
was of a disciplinary, and not litigious, chai acter. 
The fact that an appeal lay from the Subordinate 
Judge to the Distiict Judge did not make it 
litigious In such an inquiiy no refeience could 
properly be made under s 617 of Act XIV of 1882 
Yeshvant Naeayan Abaekae v. Desouza. 

[I. l! R. 12 Bom. 78 


3 — Civil Procedure Code^ s. 646B — Reference 
hj District Judge of proceedings tn Small Oainc 
Couit attaclted for want of yuji'mhetion] Before 
a District Court can make a leference under 
s. 646B of the Civil Procedure Code, it must be of 
opinion that the Suboidinate Court has eirone- 
ously held upon the point of jurisdiction in re- 
gard to the particular suit before it, and that 
theiefore the matter is one in which the intei- 
feience of the High Couit should be sought. The 
woid “shall” in s. 646B. cl (1), is not man- 
datory, but diiectory. Madan Gopal r. Bhag- 
wan Das, 

[I, L R. 11 All. 304 


REFERENCE TO HIGH COURT— CRIM- 
INAL CASES. 

1. — Practice — Criminal Procedure Code, s, 4S8-— 
Reference hg District 3[agistrate of proceeding 
of Sessions 'judge.] A Distucfe Magistrate who 
consideis that theie has been a miscauiage of 
justice in the Court of Session, should not report 
the case to the High point for orders under s 4BS 
of the Giiminal Procedure Code, but should com- 
municate with the Public Prosecutor as to the 
case in which he thinks such miscariiage has occur- 
led, and iuvifce his assistance to move- the Court 
with regard to it. Queen-Empbess v Sheeb 
Singh. 

[I. L. R. 9 All. 362 

2 — Criminal Procedure Code, s 307 --Powei'S of 
High Court under s. 307 — Criminal Procedure Code, 
ss 418, 423, id).] No trial can be, legally speaking^ 
concluded until judgment and sentence aie passed, 
and the trial of a case referied by a Sessions Judge 
to the High Couit under s. B07 of the Ciiminal Pro- 
cedure Code remains open for the High Court to 
conclude and complete, either by maintaining 
the veidict of the jury and causing judgment of 
acquittal to be recoided, or by setting aside the 
verdict of acquittal, and causing conviction and 
sentence to be entered against the accused. The 
provisions of s. 307 of the Criminal Procedure 
Code are not in any way cut down by ss. 418 
and 423 ; and the High Court has power, under 
8. 307, to interfere with the verdict of the jury 
where the verdict is perveise or obtuse, and the 
ends of justice lequiie that such perverse finding 
should be set right. The power of the High 
Court is not limited to interference on questions 
of law. i e., misdirection by the Judge, or mis- 
apprehension by the jnty of the Judge’s directions 
on points of law. Q^ben-Empeess r. McCak* 

THY. 

[I. L. R. 9 All. 420 

3. — Criminal Procedure Code, s 438 — Riferenee 
"by Baqistrate of orders passed hy Sessions Judge.] 
A Magistiate is not justified in leferiing under 
s 438 of the Criminal Procedure Code ordeis 
passed by the Sessions Judge ou appeal, except 
in very special cases. Queen* Empi ess v. Skci'c 
Singh. I L. R 9 All. 362, referred to. Queen. 
Emfbess V. ZoR Singh. 

[I.L. R 10 All. 146 

REFORMATORY SCHOOLS ACT (V OF 

1876). 

y ss. 2, 7. 

See Magistrate, Jurisdiction of— • 
Powers op Magistrates, 

LI. L R. 12 Mad. 92 

REGISTRAR OF HIGH COURT, AU- 
THORITY OF. 

— Power to execute conveyance and enter into 
covenants on behalf of infants and persons refining 
to execufe-^Defects of title liuoirn to purchase}'' 
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RmiSTRAE OP HIGH COURT, AU- 
THORITY O¥^eo7iti7med. 

at time of sale«^Covenants for title and 
enjoy fnent — Pai'da-riasltm, when not boiaid hy con- 
veyance exeinited hy her eo^itanimg coienauts Jor 
title and qimt enjoyment — Oiinl Procedure Code 
(Jri X/F/)/ 1882), 261, 262 — Pules of Coui't 

{Pelchaml}ers^ Pules mid Oj'ders), Pos. 841 arid 
436] Tbe Begistor of the Higb Court has 
authority, ^hen so directed hy an order of Couit, 
to execute a conveyance on behalf of a party 
refusing to® do so, so as to pass his estate, if any, 
but has no authoiity to bind him by entering 
into any covenants on his behalf. The power 
of the Begistrar to execute such a conveyance 
rests upon statutory authoiity. General cove- 
nants for title and quiet enjoyment extend to the 
case of a defect known to the pnichaser at the 
time of the sale, unless the intention of the 
parties that they should not do so is clearly ex- 
pressed in the covenants themselves ‘•Con- 
veyance,” as used in Rule 436 (Belchambers’ 
Rules and Oiders) means such an instrument as 
may be necessary to transfer the estate, if he has 
any, belonging to the person on behalf of whom 
the Registrar executes the transfer to the pur- 
chaser. Circumstances under which a j^arda- 
nasTim lady will be relieved from liability under 
covenants contained m a conveyance executed 
hy her. P an heir of one X a deceased Hindu 
lady, sold and conveyed to M, m March 1878 a 
moiety in certain premises belonging to the estate 
of X Subsequently a decree was made for parti- 
tion of the estate left by X in a suit to which 
JD. Jl, i2, 6*. and S weie parties, and an order was 
made in that suit du acting the piemises, of 
■which B had so sold a moiety, to be sold by the 
Registrar, and the parties weie directed to -{oin 
in the conveyance, the Registrar being directed 
to approve and execute the same on behalf of 
6*^ who was an infant. At the sale the plaintiff 
purchased the premises, and thereafter B refused 
to execute the conveyance, which included the 
usual covenants for title and quiet enioyment, 
A summons was thereupon taken out against 
him. and an order "was made directing the 
Registrar to execute the conveyance on his 
behalf. The conveyance was then executed in 
September 1885 hy A. S. and P, and by the 
Registrar on behalf of B and the minor 6r In 
a suit ii.stituted by il/, under the conveyance of 
1878, the Court held that he w^as entitled to 
possession, as against the plaintiffs, of the moiety 
of the premises covered by his conveyance. The 
plaintiff, therefore, brought a suit against B, 
A, B, G and S to recover damages for bieach of 
the covenants for title and quiet enjoyment 
It was not found that P had any good indepen- 
dent advice in the matter, or that she clearly 
understood the nature of the contract she was 
entering into, and the liabilities she was taking 
upon herself: Meld, that although the Regis- 
trar had authority to execute the conveyance on 
behalf of B and £?, he had no authority to enter 
into the covenants on their behalf, and that the 
suit should be dismissed as against them : ffeld^ 
also, that having regard to the position of M. 


REGISTRAR OF HIGH COURT, AU- 
THORITY OF— concluded. 

the suit should also be dismissed as against 
hci. Ram Chukdek Butt t, Dwaeka ISTath 
Bysack. 

fl. L. R 16 Calc. 330 

REGISTRAR, SALE BY. 

See Yehdor and Purchaser— Mis- 
cellaneous Oases 

[1 L. R, 14 0ale 518 

REGISTRATION. 

Bee Evidence— Civil Cases— Second- 
ary Evidence— Unstamped or 
Unregistered Documents. 

[I. L. R, 11 Al! IS 

SeeOvDK Estates Act (I op 1869), 
s. 13 

[I. L. R. 16 Calc. 468, 656 

REGISTRATION ACT ( III OF 1877). 

1. — S 17 and s. 49 — Registration Act, 1871, 
s. 17 — Peerees — Instrument^ Admiss'ihlity in evi- 
dence.'] A decree by which immoveable property 
was charged did not need registration under 
s 17 of the RegMi ation Act 1871 in older to make 
it admissible in evidence under s. 49. Such decrees 
are now expiessly excluded hy 8. 17 Registration 
Act 1877. Purmanudas Jiwandas r. Vallab- 
DAS Wallji. 

[I. L. R 11 Bom. 506 

2. — s 17 and S. 49 — Mortgage bond- In- 
dorsement of part pay77ient— Peceipi ] The strict- 
est construction should be placed on the prohibi- 
toiy and penal sections of the Registration Act, 
which impose seiious disqualifications for non-ob- 
servance of registration. An instrument to come 
within s 17 (&) of the Registration Act (III of 
1877) must in itself puipoit or operate to create, 
declaie, assign, limic or extinguish some tight, title, 
or interest of the value of Rs. 100 or upwaids in 
immoveable property To come within s. 17 (e), 
it must be on the face of it an acknowledgment of 
the receipt of payment of some consideration on 
account of the cieation. declaiation, assignment, 
limitation, oi extinguishment of such a light, title 
or inteiest. In a suit by a mortgagee for the sale 
of immoveable property mortgaged in ceitain 
simple moitgage-honds for amounts severally 
exceeding Rs. 100, the defendant pleaded that he 
had made certain payments in respect of the bonds, 
and in support of his plea relied on indorsements 
of payment upon them, one of which was as 
follows '—‘‘Paid on the 21 st December Rs. 3o0.” 
The other indorsements were in similar terms ; 
Bold by the Pull Bench (Straight, J., doubting) 
that the indorsements, even if assumed to be 
receipts, did not fall within s. 17 (b) of the Regis- 
tiation Act, inasmuch as a receipt, unless so 
framed and worded as to purport expressly to limit 
or extinguish an interest in immoveable property 
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REGISTRATION ACT III OF 1877, s. 17 

— eontim/ed. 

(which the indorsements did not), could not come 
within the section, and what oidmaiily operated 
to limit or extinguish a mortgagee’s interest in 
the mortgaged property was not the papei receipt, 
but the actual pait payment of the moitgage-dobt 
Held also that the indorsements did not fall within 
s. 17 (c) of the Act inasmuch as taken by them- 
selves they were merely memoranda made by the 
mortgagee, and could not be tieated as acknow- 
ledgments, nor. even if assumed to be sucb, did 
they show, upon their face, that they were ac- 
knowledgments of the receipt or payment of any 
consideration for the limitation or extinguishment 
of any interest of the mortgagee in the moitgaged 
property ITfdd theiefore that the indorsements 
did not lequire to be registered in older to make 
them admissible in evidence of the payments to 
which they related. Mahadaji v. Vyanhfiji Govhid, 
I. L R. 1 Bom 197 ; Basawa v Kalhcqya, I. L. 
B. 2 Bom. 489 ; Jbaht v, Khotn I. L R. 4 Bom. 
690; Waman JR am Clinndm y. Bhondiba Ktsli- 
nayi, I. L R 4 Bom. 126 ; Fateh Chuiid Sa,hoo, 
Y. LeehnnJber Singh JDos.^, 14 Moore’s I. A 129 ; 
and Imdad Ilasada v. Tamddnli llmahi, I L. R 
6 All. 33.6, distinguished JDahp Singh v. Biirga 
Ft mad ^ I. L R. 1 All 442, referred to. Jiwan 
Ali Beo V. Basa Mal. 

(I L R. 9 All. 108 

3. — S. 17 and S. 49. — Bypothecatioa of Crop^ 
— “ Moveable Prope7'ty ” — Act 1 i/1868, 2 (6) — 
Transfer of Property Act /F < 7 / 1882, 54.] Meld 
that an assignment by indorsement of a registered 
bond hypothecating certain crops was a transac- 
tion relating to moveable propeity, and registra- 
tion of such indorsement was not required. S. 17 of 
the Registratiou Act (III of 1877), or s. 54 of the 
Transfer of Property Act (IV of 1882). Kalka 
Prasad v. Chandan Singh. 

fl L. R.10A11. 20 

4. — ss. 17 and 49. — Agree^nent to give Itahn- 
Hat — lMtrume7it givnig right to obtdm another 
doonmentJ^ Meld that an 'ihrar to the effect that 
the tenants will sign and have registered kabuhats 
at rents expressed in the ihrar is not a document 
inadmissible in evidence for wanS of registration 
under s. 17, cl. (b) as operating to create or de- 
clare an interest. It comes under cl. (70 by creating 
a right to obtain another document which, when 
executed, will create or declare an interest. Par- 
tab Ohundee Ghosb r. Mohendba Pxjrkait, 

[L. R. 16 I. A. 233 
II. h, R. 17 Oalo. 291 

, s. 18. 

See Vendor and Purchaser— -Comple- 
tion OP Transper. 


REGISTRATION ACT III OP 1877— 

eontniued, 

, S. 28. — Transfer of decree — Civil Proeedure 

Code, ss, 232, 24:4:— Appeal — Act III of 1877, 
s 28,] The words of s. 28 of the registration 
Act (III of 1877), some portion of the property ” 
should not be read as, meaning some substantial 
portion Shea JDai/al Mal v. Mar% Mam, I. L R, 

7 All 590 dissented from. The holders of a de- 
cree for the sale of mortgaged property transfer- 
red the same to M by instruments which were re- 
gistered at a place where a small portion only of 
the property was situate. Subsequently M trans- 
f err red the decree to other persons, and the co- 
transferees applied, under s. 232 of the Civil Pro- 
cednie Code, to have their names substituted for 
those of the oiigmal decree-holders. The judg- 
ment-debtor opposed the application on the 
grounds that Ji’-? name had not been substituted 
for the names of the original decree-holders, who 
had transferred to him, and that the transfers by M. 
were inoperative, as the instruments of transfer 
had not been registered at tbe place where the 
substantial portion of the mortgaged propeity was 
situate in accordance with s 28 of the Registration 
Act (III of 1877). The application was allowed by 
the Couits below : Meld that the objection in re- 
feience to s. 28 of the Registration Act could only 
properly be raised between the transferor and the 
tiansferee, and not by the judgment-debtor, and 
moreover had no force. Gulzari Lal v Daya 
Ram. 

[I Ii. R. 9. All, 46 


s. 28 and ss. 64, 65, and 6e,-^Place of 

registration of doeiments.'] The requirements of 
8. 28 of Act VIII of 1871 aie fulfilled by the regis- 
tration of a document relating: to immoveable 
property in the office of the snb -registrar within 
whose sub-district any portion of the property is 
situate. The words '‘some portion of the pro- 
perty” are not to be read as meaning some sub- 
stantial portion of the property. All matters of 
publicity which it is the object of a regiatei to 
affoid are provided for in this respect, by the 
cairying out of the provisions of ss. 64, 65, and 66. 
Hari Ram v, Shbodayal Mal. 

[I L. R. llAn.136 
[L. R. 16 I. A. 12 

Reversing the decision of the High Court in 
Shbodayal Mal v, Hari Ram. 

ri. L. R.7 All. 590 


s. 34. 

See Court. 


[I. Ii. H. 11 Mad. 3 


See Sanction to Prosecution— Where 
SANCTION IS Necessary. 

[I. L R. 11 Mad. 3 


ri. L. R 16 Calc. 622 

•, ss. 23, 24. 

See. s. 34. 

[I. Xi. R. 15 Calc. 538 
(I. L. R. 16 O ale. 189 
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REGISTRATION ACT III OF 1877- 

contmued. 

1— S.34 and ss. 23, 24, 76, Limita- 
tion /()?• regutration or order of refusal of a doen- 
meat admitted for legistratioji by Registrar — 
Denial of execution — Refusal to attend — Limita- 
tion for suit under s. 11 of the Registration Act.\ 
No period is prescribed by Act III of 1877. ^itbm 
which a document] which has been admitted for 
registration, may be registeied, or within which 
the order of refusal by the Eegistrar to register 
the document must be made. Theie is nothing in 
ss. 76 and 77 to compel the Eegistrar in cases where 
there has been no express denial of execution, but 
where the executant refuses to attend at his office, 
to make his order of refusal within the time limit- 
ed for admission of execution by ss 23 and 24. 
Limitation in respect of a suit under s. 77 begins 
to lun from the date of such order. Muhhni 
Lull Panday v. Kooiidiui Lall^ 16 B. L. R 228, 
L, E. 2 I. A. 210: 24 W. E. 75, Sliama 
Charan Bass v. Joyenoolah, I, L. R. 11 Calc. 
750, relied on. In the matter of Bnttobeliary 
Banerjee^ 11 B. L. E 20, dissented from. Luckhi 
Narain Khettry i\ Satooueib Pyne. 

[I. L. R, 16 Cale 189 

Affirming on appeal the decision in Satcourie 
P rNE v . Luckhi Narain Khettry. 

[I. L. R, 15 Calc 538 

. s. 35 and ss 74 and 77.— Denial oj 

execution^ what ts — ]Sfon-api)earance— Specific Re- 
lief Act I of 1877, s. 45.] Aj by an indenture 
of mortgage, dated 15th March 1887, mort- 
gaged certain propeity to S to secure the repay- 
ment of Es. 18,500 within two months. The 
deed was duly lodged for registration ; but J., 
(the mortgagor), neglected to appear at the regis- 
tration office to admit execution. A summons 
was accordingly issued against Mm under s. 36 
of the Eegistration Act III of 1877, to enfoice 
his attendance, and was duly served upon him 
as required by s. 39. He, however, did not 
obey the summons, and neglected to attend the 
Sub-Registrar’s office on the day appointed. He 
subsequently went away to Arabia without admit- 
ting execution, and was not expected to return 
to Bombay, ^(the mortgagee), then applied to 
the Bub-Registrar to treat A's neglect to attend 
and admit execution as equivalent to a denial 
of execution and to “ refuse to register ” the 
deed under the provisions of s, 35 (last clause), 
in order that an application might be made to 
the Registrar, under s. 73, for the purpose of 
establishing the right of S (the moitgagee), 
to have the deed registered. The Sub-Registrar, 
however, considered that he could not treat A\s 
non-appearance as a denial of execution. On 
application to the High Court under s. 46 of 
the Specific Relief Act I of 1877 : Held following 
Madhahshan Rowrea DaJma v. Ohoondal, 1. L. E, 
5 Calc, 445, that the non-appearance of A, in pur- 
suance of the summons was equivalent to a de- 
nial of execution within the meaning of s. 36 
of the Eegistration Act ; and that, under the 


REGISTRATION ACT III OF 1877,3. 35™ 

continued. 

piovisions of that section, the Sub-Registrar was 
bound to “refuse to register” the deed The 
Court accordingly made an order directing the 
Registrar to proceed under s. 74 to make the 
inquiry therein directed. In be Abdul Aziz 

[I. h. R. 11 Bom. 691 

, s. 41. 

See Court. 

[I. L. R. 10 Mad. 164 

See Sanction to Peoseoution — ^Where 
Sanction is Necessary. 

[I. L. R. 10 Mad. 164 

1 , — g, 49 and s. 17. — Registration Act 1871, 
s. 1*7 — Decree— lMtrume7it — Admissibility in evi- 
dence.'] Where a decree contained a charge on 
immoveable property : Held that it was admissible 
in evidence under s. 49 of Act VIII of 1871 without 
legistration under s. 17, S. 17 of the Regis- 
tration Act 1871 expressly excludes such decrees. 
PURMANANDAS JlWANDAS V- V ALL ABDAS WALL JI. 

L L. Ri. 11 Bom. 506 

2, —s. 49 and s. 17 (e)— Unregistered agreeme7it 
by 7 iio 7 'tgagor to sell to mov'tgagee — Subsequent as- 
sig7iment of equity of redemption to third pei'son 
for value, but unth 7iotice of agy'eenmit ] In a suit 
for redemption filed by an assignee for value of 
the equity of redemption against a mortgagee in 
possession, it was found that the mortgagor had 
agreed with the defendant to sell the mortgage 
premises to him, that part of the purchase-money 
had been acknowledged as paid, and that the 
balance had been tendered in pursuance of the 
agreement. It was further found that the plain- 
tiff had taken his assignment with notice of the 
above agreement and tender. The agreement 
was in writing, but not registered . ^ Held, that 
though the agreement was not admissible in^ evi- 
dence as creating an interest in land, still it 
might be used for the purpose of obtaining sped- 
fic performance, and tbe plaintiff having pur- 
chased the equity of redemption with notice as 
above was not entitled to redeem Adakkalam 
r. Theethan. 

[I, li. R. 12 Mad. 605 

3 _g. 49 and s. 60,— Certificate of registration 
—Distinction detiveen act of registermg qfieer a7id 
co7uhict of parties— Certificate 'not 'invalidated a7id 
docume7it 7wt made 'Diadiniss'ible by erroneous pro- 
cedure in pi^eseyiting o'>‘ adynittiyig executioyi,] The 
word “ registered ” as used in a 49 of the Eegis- 
tiiation Act (III of 1877) refers to the act of 
registration by the registering officer, and not to 
matters of proceduie or conduct of the parties 
seeking registration, which are governed by special 
provisions of the Act. S. 49, read with s 60 
only means that a document, to be admissible in 
evidence for the purposes of the former section, 
must be registered, Le., the officer must, under 



( 837 ) 


DIGEST OF CASES. 


C 838 ) 


registration act III OF 1877, s. 49, REGISTRATION ACT III OF 1877, s. 60- 

— Gont'i tiued, continued. 


s. GO, have put upon it the certificate required by 
that provision. If he has done so, the document 
bearing such ceitificate becomes admissible in 
evidence : if he has not, or there has been no 
registration of the document, then such document 
is inadmissible. Where the document bears such 
a certificate, it is registered within the meaning 
of s. GO, and becomes under the second paragraph 
thereof admissible in evidence, and the operation 
of the second paiagrax^h is not interfered with 
by s« 49. Where, therefore, the lower Appellate 
Court rejected as inadmissible in evidence under 
s. 49, a deed-of-gift of immoveable property upon 
which was endorsed a certificate under s, 60, on 
the giound that the person presenting it for 
registration and admitting execution was not 
qualified to do so under ss. 32 and 35, and the 
registration was consequently void and the docu- 
ment not registered under s 17 (n): Held that 
the Court was wrong in so doing, and ought to 
have looked at and dealt with the document. 
Hav Saliai v. Cliunni Xuar. I. L R. 4 All. 14 ; 
Hihal Befjam v. Slimn Sundar, I. L R. 4 All. 384 ; 
JBishunath Kiuk v Kelhanl Bai^ Weekly Notes, 
AIL 1882, p. 176 ; Ilimini Begam. v. Mulo. Weekly 
Notes, All 1882, p 183; Sheo ShunJmr Sahay 
Ilirday Narain Sahu. I L. R. G Calc. 26 ; J/m- 
hamnad Bwaz v. Birj Lai, L. B. 4 I. A, IGG ; 
,)ak Mnhhun Lai Banday v. Jali Koondan Lai, 
L. R. 2 I. A. 210 ; Majid Ilo^ant v. LazUnn-nhsa, 
L. R. 16 1. A. 19 , referred to. Haedei v Ram 
Lal. 

[1. L, R. 11 All. 319 

1.— s. 60 ^Priority-- Possession o/ mortgagor 
as tenant to mortgagee, Effect of-— Notice.'] By an 
unregistered deed of sale, dated the 1st June 1881, 
the fii St defendant sold to the plaintiff for Rs 90 
certain land which had been previously mortgaged 
with possession by him to the plaintiff. The 
first defendant had remained in possession subse- 
quently to the mortgage as the tenant of the 
plaintiff under a lease which was not registered. 
On the 16th April 1883, the first defendant sold 
the property to defendant No. 2, who registered 
his deed, took actual possession of the land, and 
got it transferred to his name '’in the revenue 
books. The plaintiff now sued to recover posses- 
sion from defendant No. 2, who contended {inter 
aha) that his deed being registered^ was prefer- 
able to the plaintiff’s prior, but unregistered, deed 
of sale. The Court of First Instance awarded the 
plaintiff’s claim. The defendants appealed to the 
District Judge, who reversed the lower Court’s 
decree. On appeal by the plaintiff to the High 
Court ; Held, confirming the decree of the lower 
Appellate Court, that defendant No. 2 having 
registered his deed of the IGth April 1883 was 
entitled, under s. 60 of Act III of 1877, in priority 
to the plaintiff, whose deeds were not registered, 
although earlier in date. It was contended for 
the plaintiff that the possession of the defendant 
No, 1 as tenant to the plaintiff subsequently to 
the mortgage and sale of the land to the plaintiff 
was the possession of the plaintiff, and that such 


possession operated as constructive notice of the 
plaintiff’s title to defendant No. 2 : Held, that 
the possession by defendant No 1 as mortgagor 
was not notice to defendant No. 2 of the plaintiff’s 
title. Defendant No.^1 being the vendor of the 
land to defendant No 2, the latter could have no 
reason to suppose that he was in possession other- 
wise than as owner. Moheshvae Balkrishka 
V . Dattu. 

[I L. R. 12 Bom. 569 


2. — s. 50^ Operation of section — Priority — 
Meaning of the nords “ duly registered'^ in the sec- 
tion— Registration Act, Act VIII of 1871,5.60 
— Conte, St ’between instruments executed before Act 
III Of 1877, loliielh are not both optionally regis- 
trable - Vendor and purchaser — Purehaser omitting 
to talie possession— ir and— B,stoppel] S. 50 
of the Registration Act (III of 1877) has no re- 
trospective effect. The words duly registered ” 
under that section mean duly registered under 
that Act, and not under any prior Act. The sec- 
tion has no application to cases where the contest 
is between an unregistered instrument whenever 
executed and a registered instrument executed 
before the Act came into force. It applies only 
to cases where the registered instrument is subse- 
quent to the Act. A sold certain land to B by 
a sale-deed, dated 15tb July 1871 The deed was 
optionally registrable, and was not registered. A 
continued in possession after the date of the sale, 
B sold the same land to the plaintiff bp a deed 
of sale, dated 1st February 1872. The deed was 
registered, its registration being compulsory. It 
was unaccompanied with possession. In 1882 B 
obtained possession of the land from sons 
and sold it to the defendant by a sale-deed, dated 
14th October 1882. This deed was registered and 
accompanied with possession. In 1883 the plain- 
tiff sued for possession of the land in dispute, 

I relying on his registered deed of sale of 1st 
February 1872 The defendant relied on his 
vendor’s sale-deed of the 15th July 1871 : Held, 
that under Act YIII of 187) , which governed the 
present case, there could be no competition 
between the sale-deeds of 1871 and 1872, the re- 
gistration of the one being optional, whilst that 
of the other was compulsory. The registration of 
the plaintiff’s deed, therefore, did not give it 
piiority over the earlier deed under which the 
defendant claimed • Held, also, that the defend- 
ant’s vendor by merely omitting to take posses- 
sion of the land on his purchase was not guilty of 
any positive fraud or of any concealment or neg- 
ligence so gross as to amount to fraud that would 

I entitle the plaintiff to relief against him. Shiy- 
RAM w Say A. 

1 Cl. Ii. R. 13 Bom. 229 


s. 60. 

See s, 49. 


IRL. R. 11 All. 319 
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REG-ISTRATION ACT III OF 1877 — Gontd. 

s. 60. — CeTtificate of registration — Docn- 

ment registered ly officer having 7io gar isdicPtou'^ 
AdnmsihiUty of evidence.'} TheCoiirt can go be- 
hind aceitificate of registration, and where it finds 
that a document was registered by an officer who 
had no jurisdiction to register it, will refuse to 
receive it in evidence on the ground that it is not 
duly registered. Main Coomar Sen v Klioda 
Ne^mz. 7 0 L. R. 223, distinguished. Beni Mad- 
HAB Mitter V Khatir Mondul. 

(I. li. B, 14 Calc. 449 

, ss. 64, 66. 

See s, 28. 

[I, L. «. 11 All. 136 

, s. 77. 

See s. 35. 

[I. L. R 11 Bom. 691 

1. — S. 77. — Suit to compel regxstration of docu- 
ment 7iot comjmlsorily registi^able} Under the 
Registration Act of 1877, a suit lies by a pur- 
chaser to compel registration of his holala in a 
case in which the value of the property conveyed 
is undei Rs. 100, and in which, therefore, the 
registration of the deed is not compulsoiy. Topa 
Bibi r. Ashanullah Sardar. 

[I L R 16 Calc. 509 

2. — s. 77 and sa. 23, 24, Limitation for 

registi'fftion or oi'der of I'efusal of a document ad- 
mitted for registration by Registrar— JDemal of e<r- 
ecution — Refusal to attend — Limitation for suit 
under s, 71 of the Registration Act,} No peiiod is 
prescribed by Act III of 1877, within which a docu- 
ment which has been admitted for registration 
may be registered, or within which the order of 
refusal by the Registrar to register the dccument 
must be made. There is nothing in ss. 76 and 77 
to compel the Registrar in cases where there has 
been no express denial of executiou, but wheie 
the executant lefuses to attend at his office, to 
make his ordei of refusal within the time 
limited for admission of execution by ss. 23 
and 24 Limitation in respect of a suit undei 
s 77 begins to run from the date of such 
order. Miilihun hall Pandag v. Koondun Lall, 15 
B. L. R. 228 ; L. R. 2 I A. 210 j 24 W. R. 75, and 
Skama Charan Das v. Jogenoolali, I. L. R. 11 Calc. 
750, relied on. In the matter of Buttoheliarg 
Saneigee ^ 1 1 B L, R. 20, dissented from. Luckht 
Karain Khettry v . Satcourie Pyne. 

[I L. R. 16 Calc. 189 

Affirming on appeal, Satcourie Pyne r. 

Luckhi Kaeain Khettry. 

[I. L. R. 15 Calc 538 

, ss. 82, 83. 

See Sanction to Prosecution— Where 
Sanction is Necessary. 

[I. li. R. 11 Mad. 500 


REG-ULATIONS MADE UNDER STA- 
TUTE 33 VICT c 3. 

1872- III 

See SoNTHAL Pergunnahs Settle- 
ment Regulation. 

1 . L B. 15 Calc. 765 

1886— I. 

Sec Assam Land and Revenue Regu' 

LATION, 

fl. L K 15 Calc. 227 

RE-HEARING-. 

See Small Cause Court, Presidency 
Towns— Practice and Proce- 
dure - Re-hearing. 

[I. L. R. 12 Bom. 408, 679 

RELEASE, DEED OF. 

See Stamp Act 1879, s. 39. 

[I.L. R 11 Mad. 40 

RELIEF. 

-Form of decree not indicated m the plaint, but 
indicated in the issues — Civil Procedure Code 
1882, ss. 146, 147.] In a suit by the head of an 
adbinam for declaiations that a math was subject 
to his control, that he was entitled to appoint a 
managei, that the present head of the math was 
not duly appointed and his nomination by his pre- 
decessoi was invalid, and foi deli veiy of possession 
of the moveable and immoveable propeities of 
the math to a rominee of the plaintiff, it was 
admitted that the defendant had suceeeded to the 
management of the math undei the will of his pi e- 
decessor, and that he was not a disciple of the adhi- 
nam and it was found (1) that on the evidence as 
to the usage in the establishment in question, the 
head of the math is entitled to appoint his succes- 
sor, but his election is limited to members of the 
adhmam ; and the head of the adhmam is entitled 
to enforce this rule though he is bound to invest a 
disciple properly nominated by the bead of the 
math ; (2) that the defendant not being a disciple 
of the adhinam, his appointment was invalid and 
the head of the adhmam was entitled to see that 
a competent member of the adhinam was appoint- 
ed m his stead Held that the plaintifi was en- 
titled to declarations based on the two last-men- 
tioned findings since they were compiised in the 
issues flamed under s. 146 and 147 of rhe Code of 
Civil Procedure, athough the appropriate form in 
which the deciee should be passed was not indica- 
ted with preciHion in the plaint itself. Giyana 
BAMBANDHA PaNDARA SANNADHI ‘V Kandasami 
Tambiran. 

[I. L. R. 10 Mad. 375 

RELIG-ION, OFFENCES RELATINO TO. 

1. — Penal Code^ ss, 295, 297 — Befhng a place 
of loo^ship — Trespass on a place of sepulture.} R 
a Hindu, had sexual intercourse with a woman 
within an enclosure surrounding the tomb of a 
Mahomedau fakir. He was convicted under 
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RELIG-ION. OFFENCES RELATING- TO 

— CO deluded. 

s. 296 of the Penal Code * Meld, that in the absence 
of proof that the place was used for worship oi 
otherwise held sacied, the conviction was bad, and 
that it should be alfceied to a conviction under 
s. 297 of the said Code. In re Patna Mudali. 

[I L R. 10 Mad 126 

2 . — Penal Code, ,s. 295 — ‘ OhjeeC^ held sacred hy 
any clme of jjenmne — lulling cohm in a pnhl 'ie 
gjlaee'] The word ‘‘object” m s 295 of the Penal 
Code does not include animate objects. Queen- 
Empress r. Imam Ali. 

fl. L. R 10 All 150 

RELIGIOUS OOMMuStITY. 

— lews -'Beni-Praelite community in Bombay 
— Dismissal of officers of the community hy resol u- 
tiou'i jiassed at a meeting — Such officers to he (fiten 
o_p]}ortumty of defending themselves — Domestic ti /- 
hunal — Jurisdiction of Court ] The plaiutiifs 
and the defendants were members of the Beni- 
Israelite community woishipping at a ceitain 
synag-ogue in Bombay. The administiation of 
the synagogue and of the funds was vested in a 
imlmdam oi head-man, and four managers, a 
treasurei, and a oner. The mulmdam succeeded 
to the office by family light accoidmg to the 
custom of the community, but in inatteis of 
management he was bound to keep within his 
poweis, which weie co-ordinate with those of his 
colleagues. The fiist defendant was the muhi- 
dam, the second defendant was the ha^an or 
beadle, and the third defendant was the samost 
or crier. The first defendant had succeeded to 
the office of muhadani as the nearest lineal de- 
scendant of the founder of the synagogue. The 
second defendant was appointed by the commu- 
nity. and it did not appear on what teims he 
held office. The third defendant was merely a 
paid official of suboidinate chaiactei. Disputes 
arose in the community, which became divided 
into two paifcies, to one of which the three 
defendants belonged. At a meeting of the commu- 
nity held on the 20th October 1881, which was at- 
tended by a majority of the community, resolu- 
tions weic passed, dismissing ^11 thiee defend- 
ants from office ; and their dismibsal was foi- 
mally communicated to them by a letter, dated 
the Both October. It did not appear that they had 
been given any notice that the question of 
their dismissal was to be discussed at the meet- 
ing. They had leceived only the !>idmaiy notice 
that a meeting was to be held. The defendants 
refused to leoognize the authoiity of the resolu- 
tions passed at the meeting of the 28 th October, 
and the plaintiffs, accoidingly, filed this .suit, 
praying for a declaiation that the dcfeudaiics did 
not occupy any official position in the synagogue, 
and for the recovery of ceitain property in their 
hands • Held, that the fiist defendant had nob 
been duly dismissed. Ee held the office of mulia- 
dam, not merely at the will of the community, 
but as long as he duly pe if oimed the duties of 
his^office. He could not be dismissed without an 
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, RELIGIOUS GOMmVHlTY-~-eomhided. 

opportunity of making his defence and explain 
ing his conduct, and he had been given no notice 
that his conduct and his dismissal were bo be 
discussed at the meeting of the 28 bh October. 

{ Held, fiKo, that the second defendant had not 
> been duly dismissed No evidence was given as 
I to the exact toims t>n which he held office ; but 
I he was entitled bo notice, and to an opportunity 
! of defending himself before dismissal Held, as 
I to the thud defendant, that he had been duly 
I dismissed. He was meiely a suboidiiiate officer, 

! and the managers had the power of dismissing 
i him. All the managers, save the first and second 
j defendants, concurred in dismissing him. and m 
doing so they weie within their right. Where 
' a domestic tiibunal has been appointed for the 
I legulation of the affairs of a community, the 
Court has no juiisdiction to interfere with its 
‘ decisions if it acts within the scope of its author- 
ity and in a manner consonant with the ordinary 
principles of justice. Advocate-General of 
‘ Bombay ». Haim Devaker. 

(I L. R. 11 Bom. 185 

RELIGIOUS INSTITUTIONS. 

See Hindu Law— Endowment— Suoces* 
SION AND Management. 

-i.L R. 10 Mad, 375 

Nec Limitation ActUBTI, Art. 144— 
Adverse Possession. 

[I L. R. 10 Mad. 375 

See Right op Suit— Charities.* 

[I. L. R. 10 Mad. 375 

RELINQUISHMENT OF, OR OMISSION 

TO SUE FOR, PORTION OF CLAIM. 

1 — Suit not brought for whole claim — Civil Piw 
cedure Code 1882, s. 43.] On the 6th September 
1874 R, a Hindu, and his sonboiiowed Rs. 5,000 
fiom V and mortgaged to him ceitain lands 
items 1,2, and 3. On the 7th September 1874 F 
borrowed Rs. 5,000 from R N and mortgaged 
his lights m items 1 and 2 and land of his own 
bo A'. In 1877 11 iY bought at a sale in exe- 
cution of a decree against R the share of R in 
the said items I and 2 subject to the mortgage 
oieated by R on 5th Septembei 1874, and to an- 
other mortgage created by R dated 11th January 
1875. In 1880 R M sued V and the sons of R for 
aneais of interest due under his mortgage-bond, 
but their suit was withdrawn with liberty to 
bring a fresh suit for the principal and interest 
due on the bond. In 1885 RN sued V and the 
sous of R to recover principal and interest due 
under hrs mortgage-bond . Held, that; the claim 
of R N was not barred by s. 43 of the Civil Pro- 
cedure Code. Yenkata Shetti v . Rang a Nayak. 

10 Mad. 160 

2.-— Civil Procedure Code^ a. Declaration of^ 
title to continue to enjoi/ <m/janite j)Os\9essum of 
land'^SuitJor j)artUwn,J The plaintiffs having 


It 
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RELINQUISHMENT OP, OR OMISSION 
TO SUB FOR, PORTION OP CLAIM- 

coritmuecl, 

obtained a declaration of title to continne to en- 
joy separate possession of certain lands sued the 
former defendants a^ain for partition of the same 
lands : Held, that tbe suit was nnncessaiy and 
should be dismissed. Per'^eur — The claim and 
the remedy mentioned in s. 43 of the Code of Civil 
Procedure have refeienoe to the cause of action 
litigated in the previous suit. Anai r. Thatha. 

[I.L. R.10 Mad. 347 

Z~^3Iortfjafje for seeiirbig paymeyit of rent-- 
Deeree of Heiemie Court for arrears of 7eiit — 
Suit for sale of mortgage gyroperty — Civil Proce- 
dure Code, s, 43.J In 18t4 the plaintiff leased 
certain immoveable property to the defendant, 
and the latter executed a deed, by which he coven- 
anted to pay the annual rent and fulfil other 
conditions of the lease, and gave security in 
Rs. 3,000 by mortgage of landed property. In 
1874 the plaintiff obtained decrees in the Revenue 
Court for arrears of rent, and the decrees weie 
partially satisfied and then became barred by 
limitation. In 1884 the plaintiff brought a suit 
to recover the balance due by enforcement of the 
mortgage security against the puichaseis of the 
mortgaged property * Held that the plaintiff had 
two separate rights of action, one on the contract 
to pay rent, and the other on the mortgage secu- 
rity ; that he could only enforce the first by a 
suit in the Revenue Court for arreais of rent, 
and %e second by suit in the Civil Court ; and 
consequently there could be no bar to the latter 
suit by reason of the suit instituted lu the Revenue 
Court, with reference to s. 43 of the Civil Pioce- 
dure Code. Ohunni Lal r, Banaspat Singh. 

(I, L. R 9 All. 23 

4:.— Suit for enchancement of rent — Dismissal of 
enhancement siUt—Rent suit at old rate for year 
for which rent had been sought at enhanced 7 *ate ] 
The dismissal of a suit for rent at an enhanced 
rate is no bar to a subsequent suit for rent at the 
rate originally fixed. Kminoch Chiinder 3Iooker^ 
jee V. Guru Dass Hhicas, I. L. R. 9 Calc, 919 ; 12 
C. L. R. S99, overruled. Sudduruddin Ahmed 
t?. Bani Madhub Roy Chowdhry. 

[1. L. R. 15 Calc. 145 

5 — Civil Procedure Code, s. i^—Siut to charge 
maintenance on land after suit for maintenayice.^ 
The plaintiff having obtained a decree against 
the defendants for the payment to her of a 
monthly sum for her maintenance, subsequently 
sued to have it constituted a charge on certain 
land : Held, that the claim in both suits arose 
out of the same cause of action, and therefore 
the plaintiff was precluded by s. 43 of the Code 
of Civil Procedure from asserting in the second 
suit the claim which she might have asserted in 
the first. Rangamm A v. Y oh al ay y a . 

£1. L. R 11 Mad. 127 


RELINQUISHMENT OP, OR OMISSION 
TO SUE FOR, PORTION OP CLAIM, - 

continued, 

Q. — Call Procedure Code,\^^2, ,s,s.l3 and 43 — 
Act XII of 1879, 5. (^-Aet VIII of 1859, 7— 

Incluhion of whole claim in suit ] The present 
suit was preceded by others in which the plaintiff 
sought to establish a light in the same part of 
the talukdaii estate that he now claimed to redeem 
from mortgage. Thefiist suit m which he with 
another claimed as undei-piopiietois was dismiss- 
ed in 1866 on the ground that they had not 
shown themselves to have held such right under 
the talukdars within the peiiod since 1841, Pro- 
ceedings not to be regaided as judicial, subse- 
quently taken under XJncular 4 of 1867, resulted 
in a finding that the dismissal was light upon 
the merits, the piopeity having been transferred 
to the talnkdar by a conditional-sale which had 
become absolute Another suit was then brought 
to lecover the talukdari right, under the terms of 
Circular 106 of 1869, it being alleged that arieais 
of revenue paid by the talnkdar bad been paid on 
the plaintiff’s account. That suit was also dismiss- 
ed : Held, that the present suit to redeem the 
same pioperty under a mortgage wag not haired. 
The claim to redeem did not arise out of the for- 
mer cause of action within the meaning of the 
sections of Act VIII of 1869 relating to the in- 
clusion of the whole claim in a suit. The plain- 
tiff not then being awaie of Ms right when he 
sued befoie, it could not he legaided as a “ por- 
tion of his claim,” and he was not precluded, by 
having omitted it, fiom bunging it forwaid. 
Amanat Bibi V Imdad Husain. 

[L L. R. 15 Calc. 800 
[L. R. 15 I. A. 106 


7. — Civil Procedure Code.s. 43 — Claim for mesne 
gyrojits recetced prior to date of former suit for 
land,] "Wheie a suit to recover laud was hi ought 
and no claim was made for mesne profits received 
prior to date of plaint : Held, that s. 43 of the 
Code of Civil Pioceduxe was a W to a subsequent 
suit for such mesne profits. Vbnkoba v, Sub- 
BANNA. 

r ri. L, R. 11 Mad. 151 

S,’-Cii'il Procedure Code, 1882, s, 43 — Suit for 
land and mesne gjrofts after dismissal of suit for 
mesne profits of ume land,’] A leased certain 
land to B. The lease expired in 1877 B continu- 
ed to hold over and refused to accept a fresh 
lease from A, ^ sued B in 1882 for mesne pro- 
fits for three years, but did not claim possession 
of the land. The snit was dismissed on a prelim- 
inaiy point, A then sued B to lecover possession of 
the land and mesne profits. It was argued that 
A's claim to the land was baried by s. 43 of the 
Code o£ Civil Procedure, because he omitted to 
claim the land in the former suit for mesne pro- 
fits : Held that the suit was not barred, 
Tirupati V, Narasimha. 

iX. L, R 11 Mad, 120 
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BELINQUISHMENT OF, OR OMISSION 
TO SUE FOR, PORTION OF CLAIM— 

contUiuecL 

9. — Joint owners -- Mort gag e of joint 2)vopertg hg 
two co-owners — Suhseguent mortgage of part of 
same property to same mortgagee hy one co-owner 
— Snit by mortgagee on second mortgage and sale 
in execnhon — Purchase by mortgagee — Effect of 
sneh gmrehase on first mortgage — Subseguent suit 
by mortgagee on first mortgage.] By a morbg’age- 
deed, dated the 24th January 1878, S and f" two 
of three brothers constituting* an undivided 
family, jointly mortgaged to the plaintiff E a 
part of the family propeity. On the 28th July 
1878, alone further mortgaged to the plaintiff 
for a fresh advance a portion of the property al- 
ready mortgaged Subsequer^bly the three brothers 
effected a paitition among themselves of all the 
undivided property, and the property jointly 
mortgaged by S and F fell, along with other pro- 
perty, to the share of Fand the third brother iV. 
In 1881 the plaintiff ^ sued Son. the second of the 
above mortgages, viz., that of the 28th July 1878. 
He obtained a decree, and at a sale held in execu- 
tion of that decree himself puichased the property 
comprised in that mortgage. In the meantime on 
the 27th January 1882, and on the 6th Decem- 
ber 1883, FandiV respectively mortgaged with 
possession to the defendant M portions of the 
laud comprised in the fiist mortgage of the 24th 
January 1878. In 1883 the plaintiff filed the 
present suit upon his first mortgage of 24th 
January 1878, claiming to recover Rs. 316-14-0 
from 8 and F personally. He also prayed that 
the defendant ilT, who had been in possession of 
the property in dispute, should be prevented from 
obstructing him in selling the property. S and V 
did not appear. The third defendant 31 alone ap- 
peared and contended {iiiter alia) that the plain- 
tiff, having sued upon his second mortgage without 
including the earlier one, was now barred from 
suing 6n the latter by ss. 13 and 43 of the 
Civil Procedure Code (XIV of 1882) He also con- 
tended that the plaintiff, having purchased pait 
of the lands comprised in the mortgage now sued 
upon in execution of the decree obtained by him 
upon his second mortgage, could not now seek to 
burden the remaining lauds included in the moit- 
gage with the whole of the met tgage- debt, but 
that a proportionate part of that debt must be 
satisfied: Held that the plaintiff’s suit was nob 
barred by his previous suit on the second mortgage 
under the provisions of ss. 13 and 43 of the Civil 
Procedure Code. Moro Raghunath %\ Balaji 
Trimbak. 

[I. L. R, 13 Bom. 45 

10. — Civil Procedure Code^ 1882, s. 43 — First 
snit to redeem — Second suit to eject-^Causcs of ac- 
tion not identical.’] A filed a suit against B, to re- 
deem the land in dispute, alleging that it had been 
mortgaged to B, and that the mortgage-debt had 
been more than paid off. He therefore prayed 
for an account and restoration of the land on pay- 
ment of the sum that might be found due. The 
Court found that the alleged mortgage was nob 
proved, and dismissed the suit. Thereupon A filed 


RELINQUISHMENT OF, OR OMISSION 
TO SUE FOR, PORTION OF OLAIM- 

conelnded. 

a suitin ejectment against B * Held, that the eject- 
ment suit was not barred under s. 43 of the Code 
of Civil Proceduie (Act XIV of 1882). Failure 
in a redemption suit does not bar a subsequent 
suit in ejectment, tffe causes of action in the 
two suits being essentially different. Shridlias 
T may ah v JVarayan, 11 Bom. 224, followed, 
NARO BALVANT tJ. ilAMCHANDEA TUKDEV. 

[I. L. R. 3 Bom. 326 

11.-- Oil'll Procedure Code {Act XIV of 1882), 
ss. 13,43 — Cause of action — Damages] In Septem- 
ber 1886 the plaintiff sued in a Munsif’s Court 
certain defendants for possession of one biggah 
of land, and for damages for the cutting and 
carrying of certain paddy from such land on the 
23rd December 1885. This suit was dismissed on 
the ground that no dispossession had taken place, 
the plaintiff being referred to a Small Cause Court 
for his damages. No appeal was made against 
this decision In Maich 1887 the plaintiff sued 
these defendants in the Munsif s Court for posses- 
sion of 5 biggahs 6 cottahs of land and for mesne 
profits, and obtained a decree for possession of 
3 biggahs G cottahs of land with mesne profits ; 
possession of the one biggah, the subject of the 
suit of 1886, being included m the three biggahs 
6 cottahs decreed. He subsequently sued the same 
defendants in a Small Cause Court for damages 
for the paddy cub aud carried on the 23rd Decem- 
ber 1885 . Held, that such suit was not barred by 
either s. 13 or s. 43 of the Civil Procedurje Code. 
Mahabebr Sing Rambhajjan Sha, 

fl L. R. 16 Calc. 545 

12 — Civil Procedure Code, s. 43 — 31alntenance 
— Suit to declare maintenance iixed by a decree, 
a charge on land ] A Hindu woman having ob- 
tained a decree for maintenance against her hus- 
band, now alleged that he had alienated part of his 
piopeity with a view to defeat hei claim for main- 
tenance, and sued him for a declaration that cer- 
tain land which he had not alienated was liable 
for her maintenance : Held, that no cause of action 
was shown, but if theie were one it was barred by 
s. 43 of the Civil Procedure Code. Saminatha 
v, Rangathammal 

[I. L.il.12 Mad. 285 
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See Appellate Court— Interference 
WITH AND Power to vary order 
OP Lower Court. 

Ih L. E. 11 All. 85 

See Civil Procedure Code, s. 644. 

[I L. B. 11 All. 35 
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REMAND — continued, 

(1) POWER OF REMAND. 

1. — Poioers of Courts of first and second appeal 
— Cinil Proced>ure Code 1882, ss 574, 578.] Obser- 
vations by Mahmood, J , upon the distinction 
between the duties of the Courts of first appeal 
and those of the Courts of sepond appeal in con- 
nection with the provisions of ss. 574 and 578 of 
the Civil Procedure Code, and with the remand 
of cases for tiial de novo. Bam Narani v. Blia- 
wanidhiy I. L. E 9 All. 29 note, and Sheomher 
Singh v. Lallu SingJi^l. L R. 5 All. 14, refeiied to. 
SOHAWAN r, Babu Nand. 

[X. L. R.9 All. 26 

2. — Ciml Procedure Code, ss. 662, 664 — ** 

S. 662 of the Civil Procedure Code authorizes a 
remand only where the entire suit, and not mere- 
ly a portion of it, has been disposed of by the 
Court below upon a preliminary point. Banwabi 
Lal V, Samman Lal. 

LI. D. R, 11 All. 488 

(2) GROUND FOR REMAND. 

3. — Bemand on point raised on issue in lower 
Court,'] A case oug-ht not, as a rule, to be remand- 
ed upon a point which has been framed as an 
issue by the Gourc below, and brought to the 
attention of the parties, and where they have 
failed at the trial to give any evidence upon it 
Ram Peosad v. Abdul Kabim. 

[I. L. R, 9 All. 613 

4:,— Civil Procedure Code, ss, 562, 563, 564, .566 
— Trial on one of several issues — Beversal on that 
issue on appeal.] In a suit for possession of pro- 
perty by right of inheritance, the Court fiamed 
six issues, four of which it tried and decided 
With reference to its finding upon the principal 
of these issues, which related to the plaintiff’s 
legitimacy, the Court dismissed the suit, observ- 
ing that, in the view which it took of the case, 
the determination of the remaining issues was 
unnecessary Some of the defendants had filed 
a statement of defence upon which no issues 
were framed, and no evidence taken, apparently 
in consequence of the attention of the Court 
being directed almost exclusively to the main 
issue as to the plaintiff’s legitimacy. There was 
no formal order excluding evidence on any point. 
On appeal, the High Court reversed the first 
Court’s finding on the issue with reference to 
which the suit had been dismissed below * Seld 
by Edg 3. C Jr, and Mahmood, J. (Stbaight, J., 
dissenting) that s. 662 of the Civil Procedure Code 
applied not only to cases where the first Court 
had expressly excluded evidence, but also to cases 
where the parties were or might have been mis- 
led by the Act of the Court as to the issues or the 
evidence necessary, and where, in consequence of 
the Court erroneously considering one issue only, 
the parties did not tender or bring forward their 
evidence ; and that, as in the present case evi« 
deaoe been excluded in this broad sense, 


REMAND— 

(2) GROUND FOR 

s. 562 (the operation of which in such easel 
should be lather explained than limited) was ap- 
plicable, and the case should be remanded for 
ti lal of the remaining issues Held by Straight, 

J., contra, that, wifch lefeience to ss, 662, 663, and 
664, the case could nor be remanded under s. 662, 
because it had not been disposed of upon a pielim- 
iiiary point, so as to exclude evidence of fact, 
and the Court should theiefoie proceed to dispose 
of it upon the evidence on the lecord. if any ; 
and that an issue should be remitted to the lower 
Court under s. 566. Muhammad Allahdad 
Khan v Muhammad Ismail Khan 

^ (I L R. 10 AIL 289 

5. — iv;.i]cr P, Bent Act XII of 1881, .v. 208— 
Jurisdiction, Sint dismissed on ground of want 
of.] An Assistant Collector dismissed a suit with- 
out considering the merits, on the ground that 
it was not cognizable by a Revenue Court On 
appeal, the District Judge held that it was un- 
necessary to deteimine the question of jurisdic- 
tion as he had power m any event, under s. 208 
of the N.-W P. Rent Act, to lemand the suit to 
the Assistant Collector, and he remanded it accord- 
ingly : Held that the Judge had rightly construed 
s 208 of the Rent Act, and that the remand was 
proper. Ahmadnid-din Khan v. MajUs Ra%l. L. R. 

5 All. 438, distinguished. GiEWAE Singh 'i\ 

SiTA Ram. 

[I L. R. 10 All, 31 

(3) PROCEDURE ON REMAND 

6. — Ciiil Procedure Code, 1882, s. 662 — Order of 
remand — Issues undecided— Procedure .1 A Subor- 
dinate Judge decided a suit on the grounds (1) i 
that it was res fudicata ; (2) that it was bailed by 
limitation On appeal, the Assistant Judge up- 
held the deciee on the first-mentioned giound 
without deciding the point of limitation. On 
second appeal, the High Court reversed the Assist- 
ant Judge’s decision, holding that the suit was 

not res judicata, and remanded the case to be 
tried on the meiits. On receipt of the order of 
the High Com t, the Assistant Judge reversed the 
decree of the Subordinate Judge without giving 
any decision on the point of limitation, and 
remanded the case to the Subordinate Judge to 
be tried on the merits. From this order the 
defendant appealed to the High Court . Held 
that the order of remand by the Assistant Judge 
was unauthorized under s. 662 of the Civil Pro- ^ 
cedure Code (Act XIV of 1882). When the High 
Court remanded the case to be tried on the merits, 
the whole case was left open to the Assistant 
Judge, and before he could reverse the Subordi- 
nate Judge’s deciee he was bound, under s. 562 
of the Code, to determine whether the decision 
of the Subordinate Judge on the question of limi- 
tation was right or not. Raisingji r. Balvant- 
j KAO. 

I It, L. Hr 11 Bom. 663 
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(4) CASES OF APPEAL AFTER REMAND. 

7 . — Power of Appellate Court to deal tvith whole 
appeal after return, of fad nig — Cinl Procedine 
Code, .ss. 561, 566.] In a second appeal by the 
defendant, m which the plaintiff filed ob 3 ections 
to the decree nndei s 561 of the Civil Piocedure 
Code, the High Couifc, without giving judgment 
on the appeal, stated (giving leasons) the opinion 
that the appellant would be entitled to succeed, 
and at the same time remitted an issue uu<ler 
s 666 of the Code with reference to the plain- 
tiff’s objections. At that time the appeal was 
apparently not aigued out. and the true meaning 
of the facts as found was obviously not present 
to the mind of the Couit • nlleld, that upon the 
return of the findings on remand the Court could 
not treat the appeal as a'»ready decided and the 
objections the sole matter for consideration, but 
must consider both appeal and objections and 
decide the whole case Ileld, however, that where 
Judges have heard arguments on some of the 
issues and have expressed their views thereon 
and have remitted another issue or issues under 
s 566, they are not bound, on the retain of find- 
ings, to hear the case de novo, but may confine 
counsel to aigument upon the findings Laoh- 
MAN Prasad v. Jamna Prasad. 

[L L. R. 10 All 162 

RE-MARRIAG-E, EFFECT OF 

See Oases under Hindu Law — 
Widow — Disqualifications — 
Re-marriage. 

RENT, ASSESSMENT OF, FOR TAXING- 
PURPOSES 

See Madras Municipal Act, s, 12B. 

,1 JL.R, lOMad. 38 

RENT, NON-PAYMENT OP. 

See Right of Occupancy — Loss or 
Forfeiture of Right. 

ri. L. R. 14 Calc. 761 

RENT, SUIT FOR ARREARS OP. 

See Assam Land and Revenue Regu- 
lation. 

El. L. R. 16 Calc. 227 

n 

See Limitation Act 1877, Art. 116. 

£1. L. R, 16 Calc 221 

REPRESENTATIVE OP DECEASED 
PERSON. 

1 . — Jleprcsentation of estate hp mother— -Decree 
agamht mother loliea adopted son 7a eceiAtenoe, 
null.'] Plaintiff obtained a decree on a bond exe- 
cuted by 8 against the mother of S, whom he 
believed to be the heiress of 8. In attempting 
to execute this decree against the estate of 8. 
plaintiff was obstructed by the defendant who 


) 

REPRESENTATIVE OF DECEASED 

PERSON — conclnded, 

was the adopted son of S Plaintiff sued the 
defendant for a declaiation that he was entitled 
to execute bis deciee against the estate of S in 
the hands of the defendant : Held, that the 
suit must fail, inasmuch as the estate of S was 
not propeily iepies«hnted in the former suit. 
Sotndi Chunder Lahinj v. Nil Coimil Lalivnj, 
(I L R. 11 Calc 45), distinguished. Subbanna 
V, Venkatakrishnan 

[I. L. R. 11 Mad. 408 

2 — C7vd Procedure Code, s*. 234 — Sale 7% exe~ 
eihtioa of decree against deceased Mahomedafs 
estate — Representation of deceased hy some only 
of has ne,vt-ofliin — Sale held to henalid.'] F, a 
Mahomedan woman, died, leaving her husband 
and several minor children as her representa- 
tives In execution of a money-decree obtained 
against F, the creditor attached ceitain land 
which belonged to Fand made her husband and 
two of hei children parties to the execution -pro- 
ceedings. The land was sold and purchased by 
the decree-holder : Held in a suit brought by 
the childien of V to set aside the sale on the 
ground, inter aha, that some of them were no 
paities to the proceedings m execution, and that 
the others, being minors at the time, had not 
been represented by a guardian appointed by the 
Court, that the sale was valid. Kunhammad v, 
Kutti. 

[I. D. R. 12 Mad. 90 

3. — Scm s liahiliUj for fatlier\s debts — Decree 
against legal representatives of a deceased dehtoi 
— Where a suit is brought against the 

sons and legal repiesentatives of a deceased 
Hindu for debts contracted by the latter, the 
Court ought to pass a decree, although the deceas- 
ed debtor may have left no assets. Bapvji v. 
Umedbhat, 8 Bom A, C. 245, followed Lallu 
Bhagvan V. Teibhuvan Motiram. 

[I.L.B, 13 Bom. 653 

RE-SALE. 

See Oases under Sale in Execution 
OF Decreb-~Re-sales. 

RESISTANCE OR OBSTRUCTION TO 

EXECUTION OF DECREE. 

See Limitation Act 1877, Art. 167. 

a. L. R. 11 Bom. 478 

1.— Application against a claimant I'esisting 
ewecution, how treated — Order under Civil Proee- 
dinw Code, s. Nature of f] An application in 
furtherance of execution of a decree for posses- 
sion against a person who resists execution, 
claiming the property as his own, is an applica- 
tion within s. 331 of the Civil Procedure Code, 
and should be treated as a plaint. Fonindro 
Deb Raikut v, Jugodishwari Dabi. 

P. D. B. 14 Oalo. 284 
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besistanoe or obstruction to 

EXECUTION OF DECREE— 

2. — Chtd Procedure Code^ ss. 318, 335 — Suit to 
recover posiiesuoth of fjroperty sold vi tweeutioii of 
decree.'] S afcfcaclied certain land and a house in 
execution of a decree against B. M put in a 
claim, under s. 278 of the Code of Civil Proce- 
duie, alleging that he was iu possession as pur- 
chaser from B, The claim was rejected. No 
siiit was brought by jl/ to contest this order. 8 
pui chased the said land and house in execution 
and obtained a sale certificate. In 1881 8 sued 
ilf to recover possession of the land and house, 
alleging that in execution-proceedings in 1882 
he had been put into possession of the land, but 
not of the house, which was found locked up 
by the Court amin. and that M prevented him 
from enjoying both the land and house. M 
pleaded that S had never been put into possession 
and again set up his title as purchaser from R 
and possession under such title. The Munsif 
found that 8 had been put into formal or con- 
structive possession of the land, but not of the 
house, and decreed the claim. On appeal the 
District Judge held that 8 was bound to proceed 
according to tho provisions of s. 335 of the Code 
of Civil Procedure to recover possession, and could 
not bring a separate suit Held that, whether 
there had been legal delivery or not the suit was 
not barred. Setu %\ Muttusami 

[I, L. R, 10 Mad. 53 

S.^Civil Procedure Code, 1882, s. 
of order iimppealed from.] An order rejecting a 
claim petition under s. 335 of the Civil Procedure 
Code, not being appealed against within one year, 
acquires the force of a decree. Veluyatlimi v 
LalislmimOf, I, L. E. 8 Mad, 606, followed. 
ACEUTAr. Mammave. 

fl. L. R. 10 Mad. 357 

4. — Person dispossessed 'in execution of decree 
— His remedy hy suit or appihcation 'under s 332 
of the Code of Civil Procedure {Act XIV of 
1882.] A person, dispossessed of his land in execu- 
tion of a decree of a Civil Court against a third 
party, should proceed for the alleged obstruction 
of his possession, not by a suit in the Mamlatdar’s 
Court, but by an application under s. 332 of 
the Code of Civil Procedure (Act XIY of 1882), 
or by a regular suit. Gulabbhai Gopalji v. 
JI2TABHAI BATAEJI. 

[I. L. R. 13 Bom. 213 

5 -^Civii Procedure Code, ss, 234, 332, 688 — 
Death of Judgmetit-dehtor heticeen order for 
possession in execution of decree and delivery of 
possession-^ Appeal against appellate order levcrs- 
ing an order under s 332.] A decree-holder in 
a District Munsif ’s Court obtained an order for 
possession of land in execution of his decree on 
20th August, on which day the judgment-debtor 
died. Possession was delivered on 28th August. 
The person dispossessed presented a petition under 
s, 332 of the Code of Civil Procedure disputing his 
right to he put into possession, on the ground, 


BESISTANOE OR OBSTRUCTION TO 
EXECUTION OF DEOREE-6*o;ie?/if^e^, 

inter alia, that the judgment-debtor was not 
represented on the record. On appeal against 
the appellate order of the District Judge, held, 
assuming that the order for possession was made 
prior to the death of the judgment-debtor, there 
was no necessity for the decree-holder to bring 
any other person on to the record between the 
date of that order and the date on which the 
order was executed Ramasami v. Ragh'athi, 
I. L. R. 6 Mad. 180, distinguished. Biyyakka 
V, Fakiea. 

£1. L. R. 12 Mad. 211 
RES JUDICATA. Col, 
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1. Estoppel by judgment ... 852 

2. Adjudications .. ... 858 

3. Judgments on technical objections 852 

4. Orders in execution of decree ... 861 

5. Causes of action ... ... 862 

6. Matters in issue .. ... 863 

7. Parties— ... .. ... 873 

{a) Same parties or their repre- 
sentatives ... ... 873 

(5) Co-defendants ... ... 877 

8. Competent court — ... ... 877 

{a) General cases ... ... 877 

(5) Revenue courts ... ... 879 

9. Refusal of lelief ... 880 

See Malabar Law— Joint Family. 

[1. li. R. 10 Mad. 223, 322 

See Relinquishment or Omission to 
SUE FOR Portion of Claim. 

[I L.R 13 Bom. 45 

See Superintendence op High Court 
—Civil Procedure Code 1882, 
s. 622. 

[I. L. R. 11 Bom 488 

(1) ESTOPPEL BY JUDGMENT. 

1 — Attempt to control the descent of property,] 
Two brothers having divided their family estate, 
each took a share consisting of villages which 
they held separately, agreeing in the instrument 
of partition that “ the villages of the shares of 
both of us should in future descend only to the 
sons and grandsons, and so on of us both, but 
must not go to any others.” On the death of one 
brother leaving a widow and daughters, the 
widow obtained possession of the villages which 
formed her husband’s share, and a suit brought 
against her by the other brother to recover them 
was dismissed on the ground that the divided 
shares descended according to law. The widow 
then transferred the villages to her elder daughter, 
whose right to the possession, as against the 
brother, was declared in the present suit on the 
ground that, as between the widow and the 
brother, the (luesfcion of the widow’s title was 
res judicata, VeNKATADRI AppA RAU PedA 
Venkayamma. 
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(1) ESTOPPEL BY 

2 — Bemmi tm}mtctionsfor2)n'r2)o,He of defraud^ 
imj creditors — Deed of eoRVeyance not in real pur- 
clumr s imme — Colluhtre suit hij uomuiee ayainst 
real oioncr^Decree olta-ined by fraud — Subsequent 
hint by real owner ay anist no m nice for y^oisession 
'-^lliykt of party to fraud to set fraudulent decree 
aside '-^Collusive transaction when held binding ^ 
and when set asulef] In 1874, the plaintiff P 
bought a house fiom 6r, but caused the convey- 
ance to be executed by G, in the defendant O's 
name. This was done with the object of protect- 
ing the property against the claims of the plain- 
tiff’s 01 editors. The plaintiff occupied the house, 
ostensibly as tenant to tl^i^e defendant for a 
nominal lent. In ISSO the defendant brought a 
suit against the plaintiff to recover possession of 
the house, and obtained an ex-parte decree He 
applied for execution of the decree, but allowed 
the execution-proceedings to drop. In 1883 he 
made a fiesh application for execution. There- 
upon the plaintiff filed the present suit for a de- 
claration of his title to the house m question, 
and of his right to retain possession, alleging that 
the defendant was a mere benamidar ; that the 
sale-deed and the ex-yyarte decree weie sham and 
collusive tiansactions in fraud of the plaintiff’s 
creditors, and that the defendant was merely 
a trustee for him ; that the plaintiff was 

bound by the decree passed in 1880 in the defend- 
ant’s favour, though it was a collusive decree. The 
plaintiff could not get the judgment set aside 
which the defendant had obtained against him by 
his own contrivance. The plaintiff alleged that 
the defendant held in trust for him the object 
of that trust being to protect the plaintiff’s pro- 
perty in fraud of his creditors. Even if such a 
trust enforceable by the Courts could aiise out of 
such a turyyis cayisa, the question was whether 
this continued to subsist and would be enfoiced 
when the original relations of the parties had 
become merged in the decree obtained by the 
defendant against the plaintiff. The general 
pimoiple is that where a defendant has suffered 
a judgment to pass against him, the matter is then 
placed beyond his control : Held, also, upon the 
general principle of res judicata, that the plain- 
tiff was estopped from raising %he question of 
fraud in the present suit, which he might and 
ought to have urged in the former litigation. 
ChENVIRAPPA bin VIRBHADRAPPA V. PUTTAPPA 
BIN SHIVBASAPPA. 

[Llrf. R: 11 Bom. 708 

3 — Ch^d Procedure Code, 1883, s, IZ^Matter 
adjudged in a former suit^ Purchase yyendente life ] 

A zemindar, having granted a putni lease, mort- 
gaged the zemindari to the putnidar, who, having 
afterwards obtained a decree against the zemin- 
dar upon the mortgage, attached and purchased, 
at the sale in execution, the zomindan interest 
subject to the mortgage. Before that purchase, 
though after the attachment, another holder of a 
decree against the zemindar brought the^ right, 
title, and interest in the zemindari to sale in exe- ! 


RES JUTilO hf2K--eo}itumed. 

Cl) ESTOPPEL BY JHDaMENT— 

cution of his decree, and himself became the pur- 
chaser. He then, claiming to have obtained the 
zemindari estate, sued the putnidar for rent due 
uuder the lease This suit was dismissed, save 
as to lenc due for the time in teivenmg between 
the two sales in execution, on the giouiid that 
the relation of zemindar to lessee had ceased 
on the purchase by the latter. The piesenfc suit 
was brought by the purchaser from the zemindar, 
stating his title, acquired at the piior of the two 
sales, and claiming to redeem the moitgage • Held, 
that the dismissal of theient suit, which involved 
the title barred the present one ; and the opinion 
was expressed that the plaintiff had been rightly 
adjudged in the lent-siiit to be bound by the 
proceedings taken by the moitgagee, pending 
which the piu chase relied upon had been made. 
Rabhamadhub Holdar c. Monohur Mukerji 

[I. L. R. 15 Calc 766 
[L. R, 15 I. A. 97 

4:’^Code of Civil Procedure, s,\^ — Identity of 
cause of action loith that of suit to lohich 

the plaintiffs in a subsequent suit had been a y^eirtij 
— Bftct of judgment, that a will had been reioJied, 
to bar, between the yyarties, any claim founded 
solely on the loillf] The widow of a talukdar, act- 
ing under his supposed will, appointed the present 
appellant to succeed to the taluk and other estate 
which had belonged to the deceased The heir of 
the deceased, under the Oudh Estates’ Act I of 18G9, 
obtained the judgment of the Judicial Committee, 
declaring that he was entitled to the taluks a.s 
against the present appellant, whose title was 
under the will, which had been revoked, as the 
Committee found. Another suit bi ought by the 
present appellant for a decree declaring that, in 
virtue of his appointment by the widow under 
the will, he was entitled to the whole of the 
estate of the deceased, talukdari and non-talukdari. 
was dismissed by the Judicial Committee on the 
ground that he had no such title to the whole or 
any part of the estate • Held, that this prior 
judgment was conclusive to bai the present suit 
which, being founded entirely upon the appel- 
lant’s appointment in puisuance of the will, was 
brought for possession of all the estate of the 
deceased as well as a declaration of right there- 
to Although the heir was not entitled to pos- 
session of the estate of the deceased other than 
talukdaii, inasmuch as the widow took her estate 
theiein, nevertheless, the claim of the present 
appellant being only founded upon her appoint- 
ment under the will, as if unievoked, and not 
being a claim for property as descending to the 
widow upon her husband’s intestacy, the prior 
judgment was binding in the present suit. Tei- 
LOKi Nath Singh t, Pertib Narain Singh. 

[I. la. R. 16 Calc. 808 
[L. R. 15 I. A. 113 

6,—Cuil Procedure Codo,\%ll, .S6.13 and 43 — Act 
XII of 1879, e, 0.] The present suit was preceded 
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(1) ESTOPPEL BY JTJDGMENT-.^?o/ijfz;iw^YL 

by ofchers in which the plaintiff soueht to 
establish a right in the same part of the taluk- 
dari estate that he now claimed to redeem from 
mortgage. The fiist suit;, in which he with 
another claimed as under-ptropiietois, was dis- 
missed in 1866 on the ground that they had not 
shown themselves to have held such right 
under the talukdars within the period since 1841 
Proceedings not to be regarded as judicial subse- 
quently taken under Ciicular 4 of 1867, resulted 
in a finding that the dismissal was right upon 
the merits, the property having been transfeiied 
to the talukdar by a conditional-sale which had 
become absolute. Another suit was then brought 
to recover the talukdari right, undei the teims of 
Circular 106 of 1869, it being alleged that arrears 
of revenue paid by the talukdar had been paid 
on the plaintiff’s account. That suit was also 
dismissed • Held, that the piesent suit to redeem 
the same property under a mortgage was not 
barred under s 13 of Act X of 1877, as amended 
by s, 6 of Act XII 1879. Amanat Bibi i\ 
Imdad Hosaik. 

[1. L. E 15 Calc. 800 
[L R. 15 I A. 106 

6 , — Olauae of coihdithmil-sale tn mortffage — Suit 
hg mortgagee for declaration of title— Decree 
ordering delivery of pri^ertg to mortgagee in 
default of payment of mortgage-deht hy mortyayors 
Within one inonth — Default of payment hy mort- 
gagors — Effect of such default — Mortgaged pro- 
perty taken hy moi'tgagee in execution of such decree 
not as mortgagee, hut ahsolutely — Suhseguent suit 
for redemption 1 In 1 863 B and C'moitgaged certain 
laud to one G under a mortgage-deed, which 
provided that, if the mortgage-debt was not paid 
at the stipulated time, the land should become 
the absolute property of G, the mortgagee In 
1871 G filed an ejectment suit against JB and C 
and one H alleging that he had become owner of 
the land by operation of the above clause, and 
that he had subsequently let it to II, who now in 
collusion With the other two defendants (the 
mortgagors), denied his title. The ejectment 
suit was subsequently converted into one for a 
declaration of G'‘s title as owner as against the 
mortgagors, B and C who claimed a light to le- 
deem. A decree was passed in 1872 ordering B 
and C to pay Rs. 100 to G within oue month, or 
in default, to deliver up to him possession of the 
land. The money was not paid, and F, as pur- 
chaser from G, got possession in execution of the 
above decree in August 1873. In September 
1886, the plaintiff, as B'^s heir and legal repre- 
sentative, filed a suit against Q and V to redeem 
the property. The Court of First Instance dis- 
missed the suit, holding that the plaintiff’s claim 
was res judieata by virtue of the decree passed 
in 1872, and that the right to redeem was lost 
On appeal, the Court reversed this decision and 
passed a decree for redemption on payment of 
Bs, 100 by the plaintiff within six months. 
The defendant V then applied to the High Court 


RES JTJDIO AT A— continued. 

(1) ESTOPPEL BY JUDGMENT— 

under its extiaordmary jurisdiction . Held, that 
the plaintiff’s claim was res judicata. In the 
suit brought by (the inoitgagee), in 1871, 
he had claimed the land as owner through 
the foifeituie clause m the moitgage-deed, and 
the moitgagors insisting in that suit on a right 
still to redeem, the deciee plainly meant to give 
them by way of indulgence one month within 
which to legam the laud by payment of Bs. 100 
to G. It renewed the mortgage, but with a condi- 
tion, which was a material part of the decree. 
They having failed to pay, the moitgage was ex- 
tinguished After the lapse of the month G 
could not have lecoveied the Bs. 100. Had he 
sought to recover that money he would have been 
met by the terms of the deciee. He was entitled 
to the land, and nothing else. So, too, was F as 
his vendee. As, then, there was no debt that 
could be recovered, there w^as and could be, no 
subsisting mortgage that could be redeemed. 
Vishnu Chintaman c. Balaji bin Raghuji. 

Ll. L. R. 12 Bom. 352 

7 . — Cud Procedure Code. s. 13 — Malikana — 
Beaming hahihty — Bes judicata— Different suh- 
jeet-matters claimed— Jiidynmit %n first suit going 
to root of plaintiffs title — Final ’’ judgment — 
Judgment liable to appeal or under appeal— Effect 
of final decree in first suit pronounced suhseguent 
to decision in second suit of lower a 2 )pellate Court, 
hut before hearing if second apjwal in second 
suit.'] For the purposes of tbe lule of res judi- 
cata it is not essential that the subject-matters 
of the piesent and the former litigations should 
be identical. Where a recuning liability is the 
subject of claim, a previous judgment dismissing 
a suit between tbe same parties upon findings 
which do nob go to the root of the title on which 
the claim rests, but lelate merely to a particular 
item or instalment, cannot operate as res judicata. 
But if such previous judgment negatives the 
title and main obligation itself, tbe plaintiff 
cannot re-agitate the same question of the title 
by claiming a subsequent item or instalment. 
Bajali of Pittapur v. Sri Bajah Ban JBuchi 
Sittaya Garu L* R* 32 I. A. 16. referred to. A 
judgment liable to appeal oi under appeal is 
only a provisional and not a definitive or final 
adjudication and cannot operate as res judicata 
during the interval preceding the appeal or the 
inteival pieceding the decision of the appeal. Ex- 
planation IV of s, 13 of the Civil Procedure Code, 
commented on. lOikarlapudt Sun yanarayana- 
razu V Chellamkiiri Chellama, o Mad 176, and 
Hivaru v. JViloarUf 1. Ij. R. 6 Bom. 116, leferied 
to. The lule of res judicata contained in s. 13 
of the Code applies equally to appeals and mis- 
cellaneous proceedings as to original suits. Hav- 
ing regard to its mam object, so far as it relates 
to the le-trial of an issue, it refers not to the data 
of the commencement of the litigation, but to the 
date when the Judge is called upon to decide the 
issue. Where, after the commencement of the 
trial of an issue, a final judgment upon the same 
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(1) ESTOPPEL BY JUDGMENT— 

issue in anothei case is pxonouuced by a competent 
Court (the identity of parties and obhei condi- 
tions of s. 13 bem^^ fulfilled), such judgfment 
operates as m* pidjeafa upon the decision, 
oijg'inal oj appellate of the issue in the latei 
litig’ation On the 17bh August 1885, a sine was 
instituted for recoveiy of an annual mahhtua 
allowance for the yeais 1290, 1291, and 1292 
Fasli. On the 5th October 1885, the Munsif dis- 
missed the suit On the lOth March 188C, 
the Subordinate Judge on appeal reveised the 
Munsif s decree and decieed the suit On the 
21st June 1886, the defendant appealed to 
the High Court, which, on the 4th July 1887, 
reversed the Subordinate Judge’s decree, and 
restored that of the Munsif on the giound that the 
plaintiflF had never leceived and was not entitled 
to maltkana Meanwhile, on the 8th June 1886, 
the plaintiff brought another suit against the 
defendant for recovery of malihana for the year 
1293 Fasli, which accrued after the institution 
of the former suit By 3 udgments dated les- 
pectively the 21st August and 27th Novembei 
1886, the lowei Gouits decreed this suit holding 
that the Suboidinate Judge’s decree of the 10th 
March 1886. in the foimer suit, opeiated a«! res 
judicata-, and was conclusive in favoui of the 
plaintiff'-s title to the malihma On the 17th 
May 1887, the defendant appealed to the High 
Court, and on the 16th May 1888 (the High 
Couit having, in the inteival. dismissed the 
former suit by its judgment of the 4th July 
1887) the appeal came on foi hearing : Ihdd that 
the lower Couits weie wrong in bolding that 
the Subordinate Judge’s decree of the 10th March 
1880, in the foimer suit, which, at the date of the 
institution of the piesent suit on the 8th June 

1886, was liable to appeal, and, at the dates of 
the decisions of those Courts in August and 
November 1886, was the subject of a second 
appeal pending in the High Court, could operate 
as res judicata in favoui of the plaintiff’s title 
to maliJiana (1) That the High Couib’s judg- 
ment dismissing the formei suit on the 4th July 

1887, though passed after the decisions of the 
lower Courts in the present smt and after the 
institution of the second appeal in the present 
suit, was nevertheless binding on the High Court 
in deciding such second appeal, and being final, 
was conclusive as res judimta against the plain- 
tiff’s title to malihana. (2) That the effect of 
the High Ooui't’s judgment dismissing the formei 
suit on the 4th July 1887, was not affected by 
the circumstance that the second suit was 
brought for recovery of malihana for a differ- 
ent year, inasmuch as that judgment went to 
the root of the plaintiff’s title to malihana, and 
its scope was nob limited to the paiticular item 
then claimed. Balkishan i\ Kishan Lal. 

El. L. R. 11 All. 148 

B.-Sridence — Estoppel — Ex-parte decree, 
Effect oJ — Rate of rent — Rent-suit — Gird Proce- 
dure Code XJr (7/ 1882). 13.] A mere 
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(1) ESTOPPEL BY JUDGMENT— 

statement of an alleged late of lent in a plaint 
m a lent-suit in which an ex-parte decree had 
been obtained, is not a statement as to which it 
must be held that an issue within the meaning 
of s. 13 of the C(?de of Civil Pioceduie was 
raised between the parties, so that the defendant 
IS concluded upon it by snchdeciee. Neither a 
recital m the decree ot the late of rent alleged 
by the plaintiff, nor a declaration in it as to the 
labe of rent which the Couit considers to have 
been pioved. would operate in such a case so as 
to make that matter a res judicata, absuming 
that no such declaiation w'as asked for in the 
plaint as paib of the substantive relief claimed, 
the defendant having a proper opportunity ot 
meeting the case. Modhusubun Shah a 
Mundul i. Brae 

[I L. R 16 Calc 300 
(2) ADJUDICATIONS. 

9 — Ciod Procedure Code, 1S82, s 158 {Act VIII 
oj 1859), s. 148 — Precious suit hy next friend 
dismissed for di fault — Evidence of fraud of next 
friend —Limitation.'] .4 sued in 1885 to lecovei 
ceitain estates fiom P, alleging claim undei his 
adoption which took place m 1865. A suit to 
lecover the same estates had been filed on behalf 
of ..1 by his next fiiend and had been dismissed 
for default in 1872. In 1876 A. being still a 
minor. relinquished by deed his claim to the estates 
for Rs 12,000 ; bub now alleged that he thought 
he was lehnquishing it only m favor» of the 
defendant’s predecessor in title who died in 1883 
having been in possession of the estates since 1867. 
The plaintiff attained his majoiiby in 1878 : 
Held that the claim was o'es judicata, the 
plaintiff having failed to piove fraud on the 
paib of his next fiiend • and that whether 
the cause of action aiose in 1865 or 1867, it was 
equally baried fiom 1879. Per cur — The plea of 
res judicata ordLiooxily piesupposes an adjudication 
on the merits ; bubs 148 of the Code of Civil 
Pioceduie (Act VIII of 1859) contains a statutory 
diiecbioii that in case the plaintiff neglects to pro- 
duce evidence and to prove his claim as he is 
bound to do, the Couit do proceed to decide the 
suit on such material as is actually befoie it, and 
that the decision so pronounced shall have the 
force of a decree on the meiibs, notwithstanding 
the default on the part of the plaintiff. Venka- 
tachalam i\ Mahalakshmamma. 

[I. U. R. 10 Mad. 272 

80 — Judgment liable to appeal — Finalit% of 
judgment.] A j’udgment liable to appeal or under 
appeal is only a provisional and not a definitive or 
final adjudication, and cannot operate as res judi- 
cata during the interval preceding the appeal or 
the interval preceding the decision of the appeal. 
Explanation IVof s. 13 of the Civil Procedure Code, 
commented on. Kaharlapiuh Suriyanarayana Razu 
V. Cliellamhuri Cliellamma, 5 Mad. 176,andiY^fmrw 
V. JShlva^m, I. L. R. 6 Bom, 110, referred to. The 
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(2) ADJUDIOATIONS~^^o?ickr7^=fZ. 

rule of m jnchcatto contained m s. 13 of the Code 
applies equally to appeals and misoellaneons pio- 
ceedings as to original suits. Havinfr legaid to 
its mam object, so far as it relates to the re-tnal 
of an ihfiue, it lefeis not to 1;ihe date of the com- 
mencement of the litigation, hut to the date 
when the Judge is called upon to decide the issue. 
■Where, after the commencement of the trial of an 
issue, a final judgment upon the same issue in 
another case is pionounced by a competent Court 
(the identity of pax ties and other conditions of 
s. 13 being fulfilled), such judgment operates as 
res judicata upon the decision, oiiginal or appel- 
late, of the issue in the later litigation. Bal- 
kishan i\ Kish AN Lal. 

I L. R. 11 All. 148 

(3) JUDGMENTS ON TECHNICAL 
OBJECTIONS. 

11 -~Chnl Procedure Code, s. 13 — Suit dismissed 
“ as drought'''] In a suit in which the plaintiffs 
claimed exclusiYe possession, and, in the alterna- 
tive, joint possession of certain land, evidence 
was taken upon the issues raised ; but the Gouit, 
without discussing the evidence, held that the 
alternative claims weie contiadictory,” and the 
plaintiff’s claim, therefore, “ unceitain,'’ and ac- 
coidingly ordered ‘'that the plaintiffs’ claim, as 
brought, be dismissed with costs.” The plaintiffs 
did not appeal fiom this decision, but subsequent- 
ly brought a suit against the same defendants, 
claiming joint possession of the same property 
Jleld that the suit was haired by s 13 of the 
Civil Procedure Code, the Court m the former 
suit not having reseived to the plaintiffs the 
right to bring a fresh action. Gonesh v. Kallm 
Prasad. I L. E. 5 All. 595 ; 3hihammad Salim v. 
KaMaii Bill, I. L. E. 3 All 282, and Watson v. 
The Collector of Bajshahye, IS Moore’s I. A. 169, 
referred to by Tyeeell, J. Kudrat i\ Dinu. 

[I. L. R. 9 All. 165 

12 ■^Dismissal of smtfor def ault ’-^Difference 7n 
causes of action — Cnil Procedure Code, ss» 13, 
102, 103.] The dismissal of a suit m terms of 
s. 102, Civil Froceduie Code, is not intended to 
operate in favor of the defendant as o^es judicata. 
When read with s. 103, it piecludes a fresh suit 
in respect of the same cause of action, referiing, 
irrespectively of the defence or the relief prayed, 
entirely to the grounds, or alleged media, on 
which the plaintiff asks the Court to decide 
in his favour. Biother’s sons, as nearest agnates 
of a deceased proprietor, sued for a decree, 
declaring that a gift, before then made by the 
widow in favour of her daughter’s son, of the 
estate of hex late husband, would not operate 
against their right of succession on her 
death. A prior suit, before tbe date of tbe gift, 
brought by two of the plaintiffs for a declara- 
tory decree, and an inj' unction restraining the 
widow from alienating the same estate, had been 
dismissed under the provisions of ss. 102 and 
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103 (Act X of 1877), Civil Procedure Code . Held, 
that the causes of action in the two suits weie 
not identical, and the fiesh suit was not preclud- 
ed by s. 103, the gift having affoided the new 
ground of claim, which also had subsequently 
aiisen. CiiAND KouR i\ Partab Singh. 

[I, L. R. 16 Calc. 98 
[L. R. 16 I A. 156 

13. — Civil Procedure Code, ss. IB. B7B-'Dismis~ 
sal of suit— Decree containing clause statiQig that 
a fresh suit might he instituted as to a jpart of the 
suhject-matter — Bes judicata ] A suit for posses- 
sion of immoveable property was 'wholly dismiss- 
ed, on the ground that the plaintiff had not 
made out his title to the whole of the propeity 
claimed, though he had proved title to a one- 
thiid shaie of such property The decree includ- 
ed an order in these terms : — “ This order will not 
prevent the plaintiff from instituting a suit for 
possession of the one-tbiid interest of Musammat 
Lachminia m the fields specified in the deed of 
sale,” upon which the suit was based. No appeal 
was piefeired from this decree. Subsequently 
tbe plaintiff brought another suit upon the same 
title to recover possession of the one-third share 
leferied to in the order just quoted : Held by the 
Full Bench that tbe Court in the former suit had 
no power to include in its decree of dismissal any 
such reservation or order ; that the fact that the 
decree was not appealed against did not give the 
order contained in it, which was an absolute 
nullity, any effect , that as in the former suit the 
plaintiff could have obtained a deciee for the one- 
third share now claimed, and the whole of the 
claim in that suit was dismissed, the deoiee in 
that suit was a decision within s. 13 of the Civil 
Procedure Code ; and the piesent suit was conse- 
quently bailed as I'es judicata. Kudi^at v. Dinu, 
I L. E. 9 All 155 ; Ganesh Rai v Kalita Prasad, 
I. L. E. 5 Ail. 695 , Sahg Bam Pathah v. Pirhha* 
loan Pathah, Weekly Notes, Ail. 1885, 171 j and 
MuJiammed Salim v Kalian Bihi, I, L. E, 8 All. 
282, explained. <-SuKH Lal r. Bhirhi. 

[I. L. R. 11 AIL 187 

Civil Procedure Code, s. IB— Previous suit 
dismissed as fremature — Omission to give notice 
under TransfeKof Projierty Aet, s. 132 ] A suit by 
the assignee of a mortgage-bond against the 
mortgagor was dismissed on the ground that the 
plaintiff was not entitled to sue for want of 
notice to the defendant under s. 132 of the Trans- 
fer of Property Act. The plaintiff then gave 
express notice of the assignment to the mort* 
gagor and sued on the bond again : Held, the 
claim was not res judicata, and the second suit 
was accordingly not precluded by s 13 of the 
Code of Civil Procedure. Eamirebiji i\ SuB- 
BAREDDI, 

‘ I2mad. 50Q 
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(1) ORDERS IN EXECUTION OF DECREE. 

15. — Cml Pvooedure Code,lB%2i s. 24:i—Fi}iaUtjf 
of order — Gomj^etemy of Cowt.J S S brought; 
a suit under a mortgage-bond, making i? a 
subsequent incumbrancer, a defendant, and ob- 
tained a decree for a sale of the whole of the 
mortgaged premises. After the decree a compro- 
mise was effected between all the parties toitlb the 
excerption of It S by the terms of which, in con- 
sideration of the judgment-debtors (mortgagors) 
undertaking to do certain acts, 8 8 promised to 
execute his decree against only a 3-annas 12 dams 
share of the mortgaged premises, The judgment- 
debtors (mortgagors) having failed to carry out 
the compromise, 8 8 applied for a sale of the 
whole of the mortgaged premises, but on the 
petition ot E 8 setting out the terms of the 
compromise to which he was no party, the Subor- 
dinate Judge, by an order of the 7th September 
1885, held that under the agreement 8 8 was 
entitled to sell only a 3-annas 12 dams share of 
the mortgaged premises, which was accordingly 
directed to be sold. That order was not appealed 
against, but subsequently in March 1886, N 8 
made a fresh application for a sale of the remain- 
der of the premises, E 8 objecting : Held, that 
the order of the 7 th September was one which the 
Court was competent to make under s. 244 of the 
Code of Civil Procedure, and by reason of that 
order not being appealed it became final Bastj- 
DEO NARAIN SiNCfH SEOLOJY SINGH. 

[I. L. R. 14 Dale. 640 

16. — Decree against moy'tgaged pi'opeirty — Lia-^ 
lihty ofjudgment-dehtor to arrest under such decree 
— Po'i^icples ofresjud%oata applicable to execution^ 
proceedings ] A decree cannot be extended in 
execution beyond the real meaning of its terms. 
A decree obtained on a mortgage directed that the 
judgment-debtor should pay the sum adjudged 
out of the property mortgaged, After execut- 
ing the decree against the mortgaged property, 
the decree-holder made an application for exe- 
cution against the person of the judgment-debtor. 
A notice was issued calling upon him to show 
cause why execution should not be further pro- 
ceeded with. But the notice did not give him any 
intimation of the application for the arrest of 
his person. He did not appear, and, in his absence, 
an order was made for his personal arrest ; but 
the order was not executed, as the decree-holder 
did not pay the process fee. Subsequently a fresh 
application was made for execution against the 
person of the judgment-debtor: JSeld^ that the 
question as to the personal liability of the judg- 
ment-debtor to satisfy the decree was not con- 
cluded by the order made in the previous execu- 
tion-proceedings for execution to issue against 
his person. The order would have operated as a 
res judicata if the judgment-debtor had been 
called npon to contest the right claimed by the 
decree-holder to hold him personally liable under 
the decree, and had then failed in his contention 
to the contrary, or allowed the judgment to go 
by default. The order was res judicata as to 
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I the legal possibility of further execution in terms 
of the deciee, but not as to the special constiuc- 
I tion which the judgment-creditor sought to im- 
pose on it. Budan r, Ramchandra Bhunj- 
GAYA. ’ 

[I. L. R. 11 Bom. 637 

(5) CAUSES OF ACTION. 

17. — Civil Procedure Code, s, 12 — Act XVII of 
1886, s, ^--‘Decree made in British India— Suit on 
judgment in a native territory -- Cession of terri- 
tory to British Government pending suit.'} Piior 
to the cession of the town of Jhansi to the Bii- 
tish Government, plaintiff had instituted a suit in 
the Subah’s Court in the Gwalior State on a 
judgment of the British Court in Jhansi district 
After the cession, the suit was made over for 
trial to the Court of the Assistant Commissioner 
of the Jhansi district. The suit was dismissed 
by the first Court as barred by s 13 of the Code 
of Civil Procedure, but remanded by the lower 
Appellate Court for trial on the merits Held, 
that the recital in Part II of Act XVII of 1886 
shows that it was intended that suits pending in 
the Courts of the Gwalioi State prior to the ces- 
sion of the town of Jhansi to the British Govern- 
ment should be continued in the Courts of the 
Jhansi district after the cession theieof; therefore 
the present suit, which, if it had been oiiginally 
instituted in a Court of British India, could not 
have been maintained, being an action on^a j'udg- 
ment of a Court of British India, was a good 
and maintainable action in the Court where it 
was instituted, and is to be deemed to be a 
properly instituted suit to which in other respects 
the law of the Courts of British India may now 
be applied. King v. Hoare, 13 M. and W. 604 ; 14 
L J. Ex. 29, ref ei red to as illustrating the distinc- 
tion between an original cause of action founded 
upon a judgment recovered on the original cause 
of action. Saloni i\ Har Lal. 

[I. L. R 10 All. 617 

18. — Ciril Procedure Code {Act XIV of 1882), 
ss. 13, 43 — Damages.} In September 1886 the 
plaintiff sued in a Munsif ’s Court certain defend- 
ants for possession of one biggah of land, and 
for damages for the cutting and cairying of 
certain paddy from such land on the 23rd Decem- 
ber 1886 The suit was dismissed on the ground 
that no dispossession had taken place, the plaintiff 
being referred to a Small Cause Court for Ms 
damages. No appeal was made against this deci- 
sion. In March 1 887 the plaintiff sued these de- 
fendants in the Mnnsif's Court for possession of 

5 biggahs 6 cottahs of land and for mesne profits, 
and obtained a decree for possession of 3 biggahs 

6 cottahs of land with mesne profits ; possession 
of the one biggah, the subject of the suit of 1886 
being included in the 3 biggahs 6 cottahs de- 
creed. He subsequently sued the same defend- 
ants in a Small Cause Court for damages for the 
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paddy cut and earned on the 23rd December 
1886 Held, that siioli suit was nob baired by 
either s. 13 or s 43 of the Civil Procedure Code 
Mahabeer Singh r Rambhajjan Sha, 

[I: L. R. 16 Calc. 545 

for redemption— CondHioml deeree — 
Failure of mortgagor to pay In accordance with 
decree— Siihsegveiit mitfor redemption— Cieil Pro- 
cedure Code, .<?. 13 — Foreelomre — Act IV of 1882 
{Transfer of Property Act) s 93] In asuit foi le- 
demption of a usufiuctuaiy mortgage, a decree 
for redemption was passed conditional upon the 
plaintiff paying the defendants, within a time 
specified, a sum which was found still due to the 
latter, and the decree provided that if such sum 
were not paid within the time specified, the suit 
should stand dismissed. The plaintiff failed to 
pay, and the suit accordingly stood dismissed. 
Subsequently he again sued for redemption, alleg- 
ing that the mortgage-debt had now been satis- 
fiied from the usufruct ; Held, having regard bo 
the distinction between simple and usufructuai y 
mortgages, that the deciee in the former suit 
only decided that, in order to ledeem and get 
possession of the propeiby, the moibgagor must 
pay the sum then found to be due by him to the 
mortgagee and did nob opeiate as res judicata 
so as to bar a second suit for ledemption, when, 
after further enjoyment of the profits by the 
mortgagee, the moitgagor could say that the debt 
had nQ.w become satisfied from tbe usufruct. 
Having regard to s 93 of the Transfer of Pio- 
perty Act (lY of 1882), in a suit brought by a 
usufructuary mortgagor for possession on the 
ground that the mortgage-debt has been satisfied 
fiom the usufruct, and in which the plaintiff is 
ordered to pay something because the debt has 
not been satisfied as alleged, the decree passed 
against such a mortgagor foi non-payment has 
nob the effect of foreclosing him for all time 
from redeeming the property. The decision in 
Colam Ho^wln v Alla Ruhlice Behee, 2 IST W. 62 
treated as nob binding since the passing of the 
Transfer of Propeiby Act Chaita v. Pur an 
SooJih, 2 Agra 256. and Anrudk Singh v. Sheo Pra- 
sad, I. L. R 5 All 431. referied to Muhammad 
Sami-ud-din Khan v. Mannu Lal. 

{1. Im. R 11 All. 386 

(6) MATTERS IN ISSUE. 

20.— Question not decided — Hindu xmdow^Power 
of to hind rerersioners — Chur land — Jnnglehuri 
tennre^'l M, a Hindu widow, granted a junglehuri 
tenure to certain tenants in respect of a chur 
belonging to her husband’s estate. An amulnnma 
was granted to the tenants signed by a harpardaz 
of M in respect of the tenure. R died in January 
1861, and was succeeded by J and P, two daugh- 
ters, the last of whom died on the Slat December 
1880. On b( r death the grandsons succeeded to 
the estate. On Hs death J and P got possession 
of all estate papers, and amongst them a dowl 
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granted by the tenants in return for the amul- 
nama In 1865 proceedings weie taken by the 
tenants to obtain hahuliats on the footing of 
those documents, which pi oceedings came to an 
end in 1868. In 1873 J and jP instituted suits 
against the tenants, alleging the and 

dowl to be forgeries, and seeking to enhance the 
lents payable to them, as well as to have it declar- 
ed that IVs acts did nob bind them. In these suits 
it was found that J and P had all long been 
awaie of the claim made by the tenants that they 
held a peimanent tenure, and the suits were 
dismissed on the ground that it was too late for J 
and P, after the lapse of twelve yeais from Ifs 
death, to raise the question In 1884 B, a receivei, 
instituted a suit in the names of the grandsons to 
e3ect the tenants on amongst other grounds 
that the grandsons (leveisioneis) were not bound 
by Hs act and that the junglehuri tenure was 
nob binding on them ; that the tenants weie 
middlemen and had no right of occupancy ; that 
at all events the plaintiffs were entitled to rent 
on the aiea of land then held by the defendants, 
as there had been large accietions to the amount 
covered by the amnlnauia and dowl. The defend- 
ant amongst other things pleaded res pidteat<i,Midi 
that R had the power to grant the Junglehuri 
tenure so as to bind the reversioners: Held thatthe 
suit was not baried by res judicata as in the suits 
brought by J and P, the question of whether Rts 
acts bound the reversioners was never decided. 
Dhobomoyi Gupta v. Davis. 

[I, L. R. 14 Calc. 323 

21 — Issue as to proprietorship of lands —Suit as 
totitle to wastelands — Subsequent suit as torightto 
eultiiated lands] In a suit by J., the inamdar 
against B, the hhot of a certain village it was 
decided that A was the proprietor of the forest 
or waste lands attached to the village ; Held, 
that this decision did not operate as res judicata 
between ^4 and P. so as to estop P. in a subse- 
quent suit for setting up a piopriebary title, as 
against A. to the oultirated lands m the village. 
Moro Abaji r Narayan Dhondbhat Pitre. 

(I. L. R. 11 Bom. 325 

22— Suit in respect of different portions of joint 
family property — Material tssue in former suit,] 
In 1876 the plaintiffs, alleging a paitition of the 
family estate in 1864, sued their uncle (father 
of the present defendants), to recover their share 
of the rent of a certian piece of land which had 
formed part of the family estate. The plaintiffs 
relied in that suit upon a memorandum or agree- 
ment of partition executed in 1 864. The defend- 
ant in that suit, however, contended that the 
family was still joint and that the plaintiff could 
not claim a share of any particular piece of land, 
but must sue for partition of the whole property. 
At the hearing of that suit an issue was raised as 
to whether partition had taken place. The Court 
found in the ajOB-rmative and awarded the plaintiff’s 
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claim. In the present smt the plaintiffs sued 
the defendants (the sons of the defendant in the 
former suit), to recover possession of ceitam 
piopeity winch they alleged foimed part of the 
share awarded to them at the partitron of 1864, 
but of which they had been dispossessed by the 
defendants rn 1873. The defendants denred that 
theie bad been any partition of the family pro- 
pel ty Held, that the question of partition was res 
judicata^ and could not be raised again by the 
defendants The question had been directly and 
substantially in issue lu the foimer smt. No 
doubt the dispute in that suit was as to a different 
piece of land, but theie w?ls no allegation that 
that land was held on any different tenure to the 
land now in suit. The plaintiffs there as now, 
alleged that there had been a pai tition and that 
they had a separate shaie. The defendants theie 
contended, as the defendants now contended, 
that there was no paitition, and that the family 
estate was joint. The decree in that suit depend- 
ed on that issue, and where the decree depends 
on an issue the finding on that issue is binding 
as res judicata. The of the family having 
been thus tiied and determined in the foimer 
suit was binding on the parties in subsequent 
suits. Ananta Balacharva r Damodhar 
Makund. 

£1. D. R. 13 Bom. 25 


2S,^Suit hy ateomaiifor a share of projjerty 
alieying herself to he widozv — Prayer for de- 
elaratzon of her znarriage to A — Dental of her 
tiiarrtage to A hy defendant — 

Award of a cetdam swm in sattsf action of plain- 
tif's clam --Decree on award — No declaratwn as 
to her marriage — Suhseguent siut hy her as widow 
— Belease — Ctnl Procedure Code (XIV of 1882), 
s. 18.] The plaintiff in this suit alleged that 
both she and the defendant A had been the wives 
of one 21 a Cutohi Memon Mahomedan. who died 
intestate in 1878, leaving them his widows and 
other members of his family him surviving 
The plaintiff had a daughter named M. Both 
plaintiff and defendant had since IPs death 
filed separate suits, in which they respectively 
claimed parts of his estate In 1879 the defend- 
ant had filed a suit (No 616 of 1879) against 
the executors of her father-in-law’s will, to re- 
cover* certain money belonging to her husband. 
She obtained a decree, and the suit was referred 
to the Commissioner to make inquiries In 1882 
the present plaintiff B and her daughter M filed 
a suit (No. 227 of 1882) against the present de- 
fendant A, claiming a shaie of the estate of hei 
deceased husband 12. In that suit she alleged 
that she had been lawfully maiiied to 12 and 
ever since cohabited with him, and that hei 
child 31 was his legitimate daughter ; and she 
prayed {inter aha ) for a declaration that she was 
the lawful wife, and that 32 was the lawful 
daughter of H. In the written statement filed 
by A in that suit, she alleged that F was not the 

W., D. 


lawful wife of B, but only his kept mistress, 
and she denied that B was entitled to a share in 
his property. On the 3rd May 1882, an order 
of lefeience was made by which both the above 
suits, , No 616 of ?879 and No. 227 of 1882, ^*and 
all matteis in diffeience theiein” were by con- 
sent of all paities thereto referred to aibitration. 
The aibibratois weie the respective attorneys 
of the parties Awards were duly made, and on 
the 1st October 1883, decrees were passed in both 
suits in accordance with the said awaids. By 
the decree and awaid in suit No. 227 of 1882, B 
was to be paid by ^ a sum of Rs 55,000 in full 
satisfaction of all the claims of B and hei dangh* 
tei 32 upon the estate of B, the rest of the 
estate being declared the sole property of A, 
The material part of the deeiee was as follows : 
“This Court doth by consent pass Judgment 
accoiding to the said awaid ^ and doth 

Older that the said A do pay foi the said B to her 
atbornej/s, Tyabji and Dayabhai, within 

seven days aftei the date of this cleciee, the sum 
of Rs 55,000 m full settlement of all and smgular 
the claims and claim of the said JP and 32, oi either 
of them against oi upon ttie estate of the said II 
whatsoever and wheieso^ vei ^ ^ and doth 

declaie that upon the payment of the said sum 
of Rs, 55,000 by the said A bo the said A" as afore- 
said. all claims whatsoever of the said A" and 31 or 
either of them upon the estate of bli? said B in 
the hands of any person whatsoever or upon the 
said A as heir of the said //personally or other- 
wise howsoevei, shall be consideied to have been 
fully satisfied by the said A and absolutely waiv- 
ed foi evei by the said B and 3/ ; and doth fur- 
ther declare that the said A is entitled absolutely 
to all the rest of the estate and effects of the 
said II as hei sole piopeiby as against the said 
F and Mf The defendant A m 1882 also filed 
auothei suit (No. 198 of 1882) against her father- 
in-law’s executors, and lecoveied certain orna- 
ments which she alleged to oe hei stridhan. In 
Octobei 1886. A mariied again ; and in Becem- 
bei 1887. /’filed the piesent suit against her, 
alleging that by the law and custom of Cutchi 
klemons A had by reason of such second mar- 
liage torfeited all lights and interests to and in 
the property of her first husband 12, and also bo 
the ornaments winch she had recovered lu the 
last mentioned smt, and she claimed that the 
said property and oin aments now belonged to 
her (A’) as sole suiviving widow of the said AT, 
She prayed foi a declaiation that A had by her 
second marriage forfeited her light bo the said 
piopeiby and ornaments, and that she (the plain- 
tiff) was now entitled theieto ; that the defend- 
ant might he oideied to deliver. &c., The 
defendant A filed a wutten statement in which 
(niter she contended that the plaintiff was 

nevei the wife of Jh bub had been merely his 
keprmistvels; that in .mb No, 2 27 of 1882 she 
(the defendant) had denied that the plaintiff A 
was the widow ot 22, that the award and de« 
ciee in that suit were not made upon the basis oi 

28 



( 867 ) 


DIGEST OF CASES. 


( 868 ) 


RES JVBlOATA-oo7itmueiL 

(6) MATTBDS IN ISSUE— 

her (F^a) being such 'widow, and she (the defend- 
ant) submitted that the said award and deoiee 
were a bar to the present suit. It was contended 
for the defendant (1) that the plaintiff had in 
the former suit piayed for a ueclaiation that stie 
had been the lawful wife of II ; that the decieo 
in that suit contained no such declaiation, and 
that her piayer must, theiefoie, be taken to have 
been refused under s. 13 of the Civil Pioce- 
duie Code (XIY of 1882), and that she was con- 
sequently not now entitled to sue as his widow 
— ^her claim to be his widow being res jtidieafa; 
(2) that the decree in suit No 227 of 1882 ex- 
pressly declared that the Us 65,000 awarded to 
the plaintiff by that decree was in full settlement 
of all her claim ; and that she was, theiefoie, 
precluded from claiming against the estate m 
any possible contingency, and that, theiefoie, 
the defendant’s lemairiage gave her no right 
to sue; (3) that the latter pait of the decree 
amounted to a release and assignment by the 
plaintiff JPto the defendant of all her (the plain- 
tiff’s) right to the property in question : Held that : 
the statvs of the plaintiff as widow of II was not 
res jiid icatti The question of the plaintiff’s mai- 
riage with Uhad not been contioverted before the 
arbitrators and dually decided in a manner suffi- 
cient to establish res jud icata An award can only 
operate as an estoppel in respect of questions pro- 
perly brought befoie and considered by the 
arbitrators. Explanation III of s. 13 of the 
Civil Piqcednre Code (Act XIV of 1882) does not 
apply where the Court is silent on a head of relief 
only claimed as ancillary to the main relief, and 
which hy implication is rather granted than re- 
fused; It only applies where the Court is silent 
on an independent head of lelief claimed and 
duly controverted. But Meld that the award and 
release contained in the decree constituted a bind- 
ing agreement , by which the plaintiff F for the 
sum of Es. 55,000 waived all hei rights against 
JL, including the claim made m the present su«t. 
which existed at the time of the award as a pre- 
sent right dependent on a contingency, and the 
suit, therefore, should be dismissed. Fatmabai 

r. Aishabai. 

£1. L. R. 12 Bom. 454 

Meldi on appeal affirming the decision of Scott, 
J., that the present suit was not barred under 

s, 13 of the Civil Procedure Code (Act XIV 
of 1882) by ’reason of the former suit No. 227 
of 1882. Although F litigated iu the former 
suit as widow of M as she did in the present suit, 
the matters “substantially in issue ” in the two 
suits were quite distinct. In the former suit she 
claimed her share in the es fate of M as one of 
his lawful heirs entitled ro succeed to him on his 
death. In the present suit her claim was based 
on a subsequent event by reason of which she 
contended that A^s share was by law and custom 
forfeited, and reverted to the estate of H : Ileldf 
also, (affirming the decision of Scott, J.,) that 
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the stafKs of plaintiff as widow of II was not 
o'es jntheata. The plaint in suit No. 227 of 1882, 
no doubt, asked for a declaration that she was the 
widow of ii, and no such declaration had been 
made. But the declaration was not sought for by 
way of specific relief, but simply as the ground 
foi the real and substantial relief to obtain which 
the suit was instituted, ivz., the payment by 
of F's shaie of E's estate. Explanation III of 
s. 13 was not intended to apply to such a 
case . Ileld^ (leversing the decision of Scott, J.,) 
that the declaration lu the foimer d'^ciee, that 
the Rs. 55,000 were paid to the plaintiff iu full 
settlement of all her dlaims upon the estate did 
not bar the present suit. The words of the award 
and deciee were to be lead with refeience to the 
chaiactei in which the parties weie litigating as 
widows of the deceased M claiming to succeed to 
his piopei ty on his death. Such geuei al language 
was to be contiolled by the circumstances of 
the case. Upon the proper constiuotion of the 
award, there was no such clear intention shown to 
include in the settlement a contingent claim of 
the special natuie now made as to preclude the 
plaintiff from setting it up in the present suit 
I’ATMABAi r, Aishabai. 

[I. L. R, 13 Bom. 242 

24 . — Sint for I'edemptioii^Deereefor ‘}'cdemj)ti07i 
ivitliout proviso for foreelosiire of payment within 
a JitVed time — Siihsequent suit hy mortgar/ee for 
sale — Civil Procedure Code {Act XIV of 3 882), 
5 . 13, Eorplanation 7Z] A deciee for ledemp- 
tion which does not provide for payment of 
the m 01 1 gage- debt withiu a fixed tune, or for 
foreclosure in case of default, operates of itself 
as a foreclosure decree, if not executed within 
three years. After such a decree is passed, it is 
not open to the moitgagae to file a suit to recover 
the mortgage-ni uiey by sale of the mortgaged 
property, his light of sale being barred under 
s. 13, Explanation XI of the , Code of Civil Pro- 
cedure. On 12th November' 1883, A obtained 
a deciee for redemption on payment of a certain 
sum ot money to <■5 (the mortgagee). The decree 
contained no direction as to foieclosure, or as to 
the time within which the payment was to be 
made. On 26th November 1884, B, the mort- 
gagee, sued to recover the mortgage-debt by sale 
of the property ^mortgaged. On 8th April 1885, 
A paid into Court the sum directed to be paid by 
the redemption decree. B refused to accept the 
payment, and insisted upon his right of sale . 
Meldy that the mortgagee having neglected to 
obtain a pi o vision for sale in the redemption suit, 
as he might and ought to have done, if he wished 
to preserve the right of sale, that right must 
be held, under Explanation II of s, 13 of the 
Code of Civil Procedure, to have been a matter 
diiectly and substantially in issue in the former 
suit, aud to have been in effect negatived by the 
judgment. Maloji i\ Sag-aji. 

[I Ii. R. 13 Bom. 567 
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25 — Oil'll Procedure Code, s. 13 — iSulst untied 
oimttei's %n isme decided 'in a former miit — Pi(fht 
of sheljaitshij) of <i family deb-sheha under ci ^oillf] 
A testator, wlio died leaving- widows and adaugR- 
tei, also three surviving bi others, bequeathed 
all the lesidiie, after ceitain legacies, of his 
acquued estate, to maintain the woiship of a 
family deity, appointing his thiee brothers and 
his eldest widow to be sliebaits, and providing 
that ‘'the family of us five biotheis shall be 
suppoited from the ^rosad, offerings to the 
deity,” One or other of the brotheis then for 
someyeais managed the estate as sliehaits, and 
the siiivivorof them was succeeded by his son, 
one of the defendants in the piesent suit, which 
was brought by the testatoi’s only daughter as 
heiress to his estate, claiming that the Couit 
should determine '‘those piovisions which were 
valid and lawful, and those which weie invalid 
and illegal.” She claimed possession and an 
account, and also to be tlie diebait In a pievious 
suit the piesent diebait had obtained a deciee, to 
which the daughter, now plaintiff, was a paity 
defendant, affirming the validity of the will and 
the lights of the membeis of the family to be 
maintained under it Held, that the question of 
the validity of all the piovisions ot the will 
having been substantially decided in the deciee 
in the former suit which pionounced that the 
will was wdiolly valid, passing the entiie estate 
of the testator to the deb-sliebu, and maintaining 
the rights of membeis of the family under the 
will, this suit was barred under s. 13 of Act X 
of 1877 as to all but the claim to be sliehalt, 
Kamini Debi i\ Asutosh Mukerji ; Asutosh 
Mukeeji r. Kamini Debi. 

[I. L. R. 16 Calc. 103 
[L. R. 15 I. A. 159 

26 - -Civil Procedure Code {Act XIV of ^2), 
s, 13 — Ps‘topj)el by judgment— Act IX of 1847 — 
Alluvion ] To apply the law of estoppel by judg- 
ment, stated in s. 6 of Act XII of 1879 and in 
s. 13 of Act XIV of 1882, it must seen what has 
been directly and substantially in issue in the 
suit, and -whether that has been heard and finally 
decided ; for which purpose the judgment must 
foe looked at. The decree is usually insufficient 
for showing this, as, according tp the Code, it 
only states the relief granted, if any, or other 
disposal of the suit, without the ground of deci- 
sion, and without affording infoimation as to 
what may have been in issue and decided. The 
suit was to establish a right to land, and for 
possession, against two defendants, who alleged 
their rights retrospectively. The claimant had 
previously obtained a decree against one of the 
defendants, and in that deciee the land now 
claimed had been excepted : Meld, that the matter 
now in issue not having been directly and sub- 
stantially in issue in the prior suit, the present 
suit was not barred under s 13, Act XIV of 1882, 
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Secretaey op State fob India. 

[I. L. R. 16 Gale 173 
. [L. R. 15 1. A. 186 

27. — Questions not decided — Specific perform^ 
ance — Decree in favour of plaxntif — Bectficafmi 
of decree on application of defendant — Motionto set 
aside decree dismissed — Subsequent application to 
rectify decree^ The plaintiff sued in 1877 for 
specific peiformance of an agreement, dated 27th 
September 1871, by which certain landed properties 
weie to be divided, as specifie.d in the agreement, 
between them and the defendants. The case came 
on for healing on the 13th September 1878. The 
defendants did nob appear, and a decree ex-parte 
was made, which declared that the plaintiffs were 
entitled to have the agteement of the 27bh Sep- 
tember 1871, specifically performed, and referred 
the suit to the Commissioner for the preparation 
of conveyances, &c The decree was sealed on the 
9bh October 1878. No fuither steps were taken by 
any of the parties for six years, and in September 
1884, the matter was first brought before the Com- 
missionei. He then directed the defendants to 
lodge with him all the title-deeds of the propeities 
which by the agreement weie to go to the plaintiffs 
as their share. The defendants thereupon applied 
that the plaintiffs should be directed bo lodge the 
title-deeds of the properties which by the agree- 
ment were to go to them, but the Commissioner re- 
fused to make this order being of opinion ftiat he 
was nob authorized to do so under the decree, 
which contained no direction to him in respect 
thereof. The defendants on the 10th November 
1884, gave notice to the plaintiffs, that they 
would apply to the Court— (1) ‘“to set aside or 
vaiy its order of the 13th September 187S, so far 
it related to the lodging of title-deeds. &c. ; 
(2) to appoint a receiver of certain properties 
mentioned IE the agreement; (3) to order the 
plaintiffs to deliver up to the defendants the pro- 
pel ties which belonged to theii share under the 
agreement* (4) to order certain accounts to be 
taken.” This motion was not brought on until 
the lObh September 1885, on which day it was dis- 
missed with costs ; the Judge holding that the 
defendants had not shown sufficient cau^e to 
-I'ustifv the setting aside of the decree under 
s. 108 of the Civil Procedure Code (Act XIV of 
1*882). The plaintiffs having still kept possession 
of certain of the properties which by the agree- 
ment were to go to the defendants, notice was 
given by the defendants to the plaintiffs on the 
Isfch April 1887, that they would apply to the 
Court for au order that the plaintiffs should per- 
form their part of the agreement of the 27th Sep- 
tember 1871, so far as it remained unperformed 
by them, by giving up to the defendants posses- 
sion of certain properties, and by accounting for 
the rents thereof, &o., &c. At the hearing of 
this motion, counsel for the defendants asked 
that the decree should be rectified, by directing 
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that the agreement should be specifically per- 
formed by the plaintiffs and defendants respective- 
ly. The defendants contended that the applica- 
tion was baried by lapse of time, and that the 
question was res jud leatd by ordei of the 10th 
Septemboi 1885 : Meld, also, that the motion was 
not re^judieata by reason of the pievious order 
of the ioth September 1885. Although the notice 
of motion then served by the defendants on the 
plaintiffs included matters in lespect of wdneh 
the defendants sought lelief by their present 
application, the Judge in making the order dealt 
witli them as ancillary to the fiist and main point 
raised m that motion, , the defendants’ light 
to set aside the decree under s. 108 of the 
Civil Piocedure Code (Act XIY of 1882). Having 
decided that point against them, he did not leally 
consider the otlier points at all, and did not ad- 
judicate upon them, and therefore, the present 
application m respect of those matters was not res 
jjvihenta, Kakim Mamomeb Jamal v. Rajooma. 

[I. L. R. 12 Bom 174 

28 — Hi ml for 2)re-em])tton — Eaeh pre- 

emjjtoi wade defendant m the other's suit — SuiU 
tried together, hut decided hy separate deerees 
— Decree allowotg pre-^ewption vi one case only on 
condition of default by other pre-emyitor — Fmahty 
of decree in supfcnor pre-emptor's suit — Appeal by 
'inferior pi'e-emptor in 7ns own smt— Appellate 
Com t. power of, to alter decree so as to affect su~ 
perior ly'e^emptor's right J In two rival suits for 
pre-emption each pie emptor was made a defen- 
dant in the other’s suit. The suits weie tiied 
together upon the same evidence and weie dis- 
po.«ed of by a single judgment, but by separate 
deciees In one of the suits the pie-emptoi obtain- 

ed a deciee in the teims of s 214 of the Civil 
Pioceduie Cede, In the othei, the pie- emptor 
obtained a decree, subject to the condition that, 
in the event of the fiist pre-emptor failing to 
execute his deciee, the second pre-emptor should 
be entitled to execute it The decree in the first 
suit was not appealed, and became final. The 
second pie-emptor appealed from the deciee in 
his own suit, upon the grounds that the amount 
ordered to be paid was excessive, and that the fiist 
pre-emptor had lost his right, and the decree in 
the secoud suit should not have been made subject 
fo the condition above stated • Held< that the 
appellant, if he desiied to get iid of the decision 
regarding the fiist pre-emptor’s preferential right, 
should have appealed against the first pre-emptoi’s 
decree, but that that decree having become final, 
the question between the two pre-emptors could 
not be re-opened on appeal fiom the second pie- 
amptor’s decree Chaotjtt ? . Sheo Sahai. 

[I. L. R. 10 All 123 

29. — Cit'd Procedure Code, ss, 12 and 13 — 
Pendinq-smts — MahJicma — Different reliefs claim- 
sdTJi Eor the purpose of the rule of res judicata 
it not essential that the subject-matteis of the 
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piesent and the former litigations should be iden- 
tical Where u recuinng liability is the subject 
of claim, a pievious judgment dismissing a suit 
between the same parties upon findings which 
do not go to the root of the title on which the 
claim lests, but relate merely to a particular item 
or instalment, cannot operate as res judicata. 
But if such pievious judgment negatives the title 
and mam obligation itself, the plaintiff cannot 
le-agitate the same question of title by claiming 
a subsequent item oi instalment. Ihijali of Pitta- 
pur V. Biicln Sitfya Guru, L R. 12 I. A 16, lefei- 
led to. The pendency of litigation regarding 
lent, malilmna, or other demand for one year 
does not, under s. 12 of the Civil Procedure 
Code, bar a suit between the same parties in 
which the same demand is made for a subsequent 
year, inasmuch as the reliefs claimed in the two 
cases aie different. S 12 and 13 of the Code 
compared. On the 17th August 1885, a suit was 
instituted for recovery of an maliliana 

allowance for the years 1290, 1291, and 1292 
Faslis. On the 5th October 1885, the Munsif 
dismissed the suit. On the 10th March 188G, 
the Subordinate Judge on appeal reversed the 
Munsif ’s deciee, and decreed the suit. On the 
21st June 1886, the defendant appealed to the 
High Court which, on the 4th July 1887, reversed 
the Suboidinate Judge’s decree and restored that 
of the Munsif, on the ground that the plaintiff 
had never leceived and was not entitled to onah- 
liana Meanwhile, on the 8th June 1886. the 
plaintiff brought another suit against the defen- 
dant for recovery of maliJiana for the year 1293 
Fasli, which accrued after the institutiou of the 
former suit. By judgments dated respectively 
the 21st August and 27th Novembei 1886, the 
lower Oouits decreed this suifa holding that the 
Subordinate Judge’s deciee of the 10th March 
1886, in the former suit, operated as res judicata 
and was conclusive in favour of the plaintiff’s 
title to the mallTcana On the 17th May 1887, 
the defendant appealed to the High Court and 
on the 16th May 1888 (the High Court having 
in the interval dismissed the former suit by its 
judgment of the:4th July 1887) the appeal came 
on for hearing . Beld. that the trial of the 
piesent suit by either of the lower Courts was 
not haried by s. 12 of the Civil Procedure Code 
by reason of the fact that, at the time of .such 
trial in August and November 1886, the pie- 
vious litigation^ between the parties was pending 
in second appeal before the High Couit, Bal- 

KISHAN %\ KISHAN LAL. 

n.L R 11 All. 148 

30 . — Code of Cad Procedure, s.lZ — Om'mion 
to bring forward %n, a prior suit what then 
would haie been a defence — Aecou7its between 
mortgagor and imwtgagee.'] A mortgage between 
parties wbo had accounts togethei, comprised 
lands which also weie leased by the mortgagois 
to the mortgagees, who in 1878, obtained a decree 
upon the mortgage, although at the time they owed 
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to tlie morfcg'agors a considerable sum for rents j 
The mortgagoi s did not then set up the defence j 
that they were entitled to have a geneial account ! 
taken, and to have the moitgagees decree limit- | 
cd to such balance as might be found to exist in 
favour of the lattei But the moitgagors alleg- 
ed a specific agreement, which they failed to 
prove, that the leats weie to be set off against 
the mortgage-debt , and they also stated their 
intention to sue sepaiabely for the lents due 
No deduction was made in the decree upon the 
moitgage on account of these rents, for which 
moreover afterwaids the moitgagors did obtain 
a decree. But the moitgagees executed their 
decree upon the moitgage, notwithstanding ob- 
jections (which weie disallowed in 1882), and 
having obtained leave to bid at the judicial sale 
purchased the propeity. In the pieseut suit 
brought by the mortgagors to have the judicial 
sale set aside, and to have the mortgage-debt ex- 
tinguished, by having set off against it the rents 
which had all eady acciued, or might afterwaids j 
accrue, and for possession of the lands on the ' 
expiry of the lease J&eld^ that, although an 
equity had been laised in favoui of the moit- 
gagois, that an account should have been taken, 
and that the lents payable should have been 
credited against the sums due by them, yet this 
equity could not be enfoiced in this suit. The 
proper occasion for enforcing it would have been 
in defence of the suit upon the mortgage ; the 
present claim was within the meaning of s. 13 
of the Code of Civil Piocedure ; and the plain- 
tiffs were now baried from insisting on it. excel)- 
tioiieieijudieatoe, Mahabir Pershad Singh r. 
Macnaghtbn. 

[I. L. R. 16 Calc. 682 
[L R. 16 I. A. 107 

(7);PAETIES. 

{a) Same parties or their Representatives. 

See Res J hdioata— Matters in Issue. 

fl. Ia R. 12 Bom. 454 
[I. L. R. 13 Bom. 242 

31. — AiLct I o)i-pur chaser — Rein'ese/itative. ”] 
A purchaser at an execution-sa^e is not as such 
the representative of the judgment-debtor within 
the meaning of s. 115 of the Evidence Act. 
A Hindu, governed by the Mitakshara School of 
Law, died on the 12tli May 18()7, leaving him 
surviving a widow B and a brother B. who was 
admittedly the next reveisiouer In July 1867. B 
purported to adopt a son i) to J, and subsequently 
in September 1867, obtained a certificate undei 
Act XL of 1858 In 1872 B obtained a loan from the 
plaintiff M of Rs. 9,000, and to secure its repay- 
ment executed a mortgage of seven mouzaliH in 
favour of M as guardian of JD. The money was 
advanced and mortgage executed at the instiga- 
tion of R and with his consent, and upon his 
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lepresentation that B was the duly adopted son of 
J, and it was admitted that the money was spe- 
cifically advanced foi, as well as applied towards, 
the payment of decrees obtained against A in 
his lifetime and against his estate after his death 
B died in 1878 On the 14th August 1880, M 
instituted a suit against B upon his moitgage, 
and in that suit he made S a party defendant as 
being the puichaser of the mortgagor's inteiest 
in one of the Dionzahs included in his mortgage. 
On the 26th June 1882, M obtained a decree de- 
claiing that he was entitled to recover the 
amount due by sale of the mortgaged 
In the proceedings taken in execution of that 
decree M was opposed by L, who was afteiwaids 
held to be a benamtdar for 8 who claimed that 
he had on the 8th November 1880 purchased 
five out of the seven mouzahs at a sale in execu- 
tion of certain deciees against R. On the 29bli 
Febiuaiy 1881. Bs claim was allowed, and on 
the 11th August 1884, M brought this suit 
against L, S, R, and B, and the decree-holders 
m the suits against R^ for a declaration of his 
right to follow the mortgaged property in the 
hands of S. It was found as a fact that the 
adoption of B was invalid ; that the advance by 
At to B was justified by legal necessity ; and that 
L was the benamulihr of S> It also appeared that 
J/had himself become the puichaser of one of 
the mortgaged mimzahs The lowei Cotiit gave 
Ai a deciee declaring him to be entitled to recover 
the full amount of the mortgage-money from the 
five mouzahs in the hands of S, L and S appealed, 
and filed a cioss-appeal, alleging the adoption 
to be valid and binding on 8 It was contended 
that 8 as the lepresentative of R was estopped 
from denying the validity of B'h adoption, and 
thus having been a party to M's first suit, the 
question as to the liability of the to 

satisfy the mortgage lien was res judicata as 
against him : Meld that, as 8 was merely a party 
to AVs original suit as purchaser of one mouzak, 
and as he, subsequently to the institution of that 
suit, acquired R's interest in the five mouzahs, 
and as R was not a party to that suit, nor was his 
interest represented m any way, the decree was 
in no way binding against R, and therefore 8 was 
not barred by rts judicata from setting up the 
inteiest of R in the five mouzahs so acquired by 
him. Lala Pabbhxj Lal %\ Myene, 

[I. L. R. 14 Calc. 401 


S2--Sitit Ijy a judgment-creditor to estahluk 
hts Judgment-dchtor's r^glitto ^rojgerty so as to 
make tt subject to attacknieiit in execution of li is 
decree — Bismissal of such Suit— Judgment-debtor 
not regjresentcd by judgment-creditor in suck suit 
— Subsequent suit hj judgment-debtor to recoicr 
the same property ] A judgment-creditor of the 
plaintiff having obtained a deoiee against the 
plaintiff, attached the house in dispute. The 
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defendant intervened in 1878, and set up a pievious 
puicliasG of the liouse by liom tbe plain- 

tiff. The attachment was removed, The 3udu- 
ment-ci editor bi ought a suit against the defend- 
ant for a declaration that the piopeity belonged 
to the plaintiff, and, as such, was liable to be 
attached and sold in execution At the heaiing 
of this suit the judgment-creditor did not appeal. 
The defendant appealed, and pioduced a sale- 
deed, which the Court found pioved, and dis- 
niis=!ed the judgment- creditor’s suit. The plain- 
tiff now brought the present smt against the de- 
fendant to recover possession of the house. The 
defendant contended {;inter alia) that the dis- 
missal of the foimer suit brought by the plain- 
tiff’s judgment-creditor, operated as res jv^dieata 
under s. 13 of the Civil Pioceduie Code 
iActXIY of 1882) Both the lower Com ts dis- 
allowed the defendant’s contention, holding that 
the suit was nob haired. On appeal by the de- 
fendant to the High Couit EeUU confirming 
the iowei Couit’s deciee, that the dismissal of the 
former smt did not opeiafce as res judicata in the 
absence of any evidence to show that the judg- 
ment-ci editor, in point of fact, repiesented the 
plaintiff, so as to constitute him a paiby to the 
suit. Shivapa V, Dod Nagaya. 

[I. L. R. 11 Bom, 114 

83. — drought hj one of several trustees 
after dismssal of smt drought dy the other — Civil 
Procedure Code, <?. 18, eajiL F] Where the 

right over a ceitam was vested 

in five trustees repiesenting different dlams, and 
a suit was brought by one of the trustees to recover 
certain property alleged to have been illegally 
alienated by three other trustees to a stranger 
and dismissed : IMd, that the decree in such 
suit was a bar to a second suit brought for the 
same purpose by the fifth trustee, who had nob 
been a party to the foimer suit, on the ground 
that he must be deemed to claim under the plain- 
tiffs in the former smt within the meaning of 
s, 13, expl. V. of the Code of Civil Procedure. 
Madhuvan < 0 . Keshavan. 

[I. L. R, 11 Mad. 191 

84. — Madras Boundaj'y Madras 

Megntatkm V of imi—Meprescntation of mmor dy 
manager of esiate-^Becismi of Boundary Officer, 
effect of, if not contested dy suit,'] A Smvey 
Officer in 1876 held an enquiry under the Bound- 
ary Act, 1860, and demarcated certain land out 
of a zemindari. At that time the zemindar was 
a minor under the Court of Wards, and he was 
represented at the enquiry by the manager of his 
estate appointed under s, 8 of Regulation V of 
1804. In a suit brought by the zemindar to re- 
cover the land it was contended that the decision 
of the Survey Officer was not binding on the 
zemindar because he was not properly represent- 
ed by his guardian at the enquiry : UeU^ that 
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the decision of the Suivcy Officer was binding on 
the zeniindai, and that the mat I er in dispute w'as 
res judicata, no appeal by way of smt as providc^I 
by the Bouudaiy Act, 1800, s. 276, baviitg been 
bi ought KamarxUU t \ Secretary of State 
FOR India. 

(I, D. R. 11 Mad 309 

35. — Cnd Procedure Code, s. 13, exj)l, F— 
Joint Jfinduj family— Suit against two memders — 
Second suit against tlii,rd meinder’l The plaintiff 

^ sued the fathei and brother of the defendant for 
"trespass to a wall. His right to the wall was 
denied, bub he obtained a deciee. On executing 
the deciee he was resisted by the defendant, who 
claimed the wall as his ancestral piopeity and 
alleged that he was no party to the smt in which 
the decree has been obtained against his father and 
bi other. His claim was registered as a suit under 
s. 331 of the Code of Civil Piocccliue. The plain- 
tiff contended that the defendant was concluded 
by the deciee obtained against his father and 
brother • Held that a Hindu son m a joint family 
becomes entitled by leason of his birth and in his 
own light, a right which he can enforce against 
his father ; he does not claim under his father 
within the meaning of s. 13 of the Civil Proce- 
dure Code • Held also that the defendants m the 
foimer suit did not claim any right in common 
for themselves and others within the meaning of 
explanation V of s. 13 of the Code of Civil Proce- 
dure. The case of Narayan Cop Iladdu v Panda- 
rang Ganu, I. L. R. 5 Bom. 685, distinguished. 
Ram Harain r. Bisheshar Prasad, 

ri. L. R. 10 All. 411 

36. — Civil Procediaw Codot s, 13 — Decree tn 
suit dya Tiarnani, effect of, as regards hts successor .] 
The harnam in a certian mitta sued to recover 
ceitam land as part of the mrasi piopeity attach- 
ed to his office It appealed that the plaintiff’s 
father and predecessor in office had sued by virtu g 
of his office to lecover the same land and that hig 
suit had been dismissed : Meld that the plaintiff ’g 
claim was res judicata, Venkayyat. Suramma 

[I. L. R. 12 Mad. 235 

Suit not dietmeen same parties — Suit for 
declaration of right to office, dismissal 7)/.] Certain 
land was attached and sold in execution ot a 
deciee against the dharmahavta of v^^devasthanom. 
One claiming to be the lawful successor in office 
of the j’udgment-debtor now sued the purchaser 
for a declaration that the sale nras invaid : Beld, 
the suit should not be dismissed on proof that the 
plaintiff had failed to obtain a declaiation of his 
right to the dharmahartaship against another 
claimant to the office, in a suit to which the pre- 
sent defendant was not a party. Bamadingam 
%\ Thirugnana Bammandha. 

fl.L, R. 12 Mad, 312 
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38 — JDoelsuui when dniduir/ heticeen co-deiend- 
antn'] AVheie an adjudication between tbe de- 
fendants IS necessaiy to the appiojuiate 

relief to the plaintiff, the adjudication will be 
re,^ jvdieata between the defendant as well as 
between the plaintiff and defendants. But foi 
this effect to aii&e, thcie must be a conflict of 
inteiests between the defendants and a judgment 
defining the real lights and obligations of the 
defendants inter fte Without necessity a judg- 
nieiit will not be resjudicata amongst defendants, 
nor will it be re.sjuheata amongst them by meie 
infeience fiom the fact ‘'’'that they have been 
collectively defeated in lesisting a claim to a. 
share made against them as a group. Bam- 
CHzVNDEA NARAYAN 1 . NABAYAN MaHADEV. 

[I. L, R. 11 Bom. 216 

Q9. — Ctvd Procedure Cadet it. 13 — Pane decided 
tu former hint, ivlucJi jmrties iiere riial defend- 
ants claiminq under different titles.'} B sued 
L iT and P F to lecovcr ccitam pioperty 
claimed under a nuncupative will of his 
father K. P F denied the will and alleged that 
the propel ty was ancestial and had vested in him 
by SUL vivoi ship. L W set up title to the pro- 
pel ty under a will in wiitmg executed by i\ and 
denied the title both of B and of P V The ques- 
tion whether P T"was divided or not fiom N 
was tried. It was found that the will in wiiting 
was valid, thatP V wsis divided, and that PV 
title was not pioved. In a suit by Z N against 
P Fto lecovei certain land granted to her by 
the will executed by W • Held that the question 
whether P V was divided from N was res judi- 
cata under s. 13 of the Code of Civil Pioceduie by 
leason of the decision in the foimei suit, although 
in that suit P T'aiid Z iV weie both defendants. 
Venkayya V . Naiiasamma. 

[I L. R. 11 Mad 204 


(8) COMPETENT COURT. 

{a) Genebal Ca^es. 

40. — Civil Procedure Code, 1882,.?. 244 — Finality 
of order,} S 8 brought a suit under a mort- 
gage-bond, making B a subsequent incum- 
brancer a defendant, and obtained a decree for 
a sale of the whole of the mfitgaged premises. 
After the decree a compromise was effected 
between all the parties, icdk the esccejjtion of B 8, 
by the terms of which, in consideration of the 
judgment -debtors (moitgagors) undertaking to 
do certain acts, 88 piomised to execute his decree 
against only a 3 annas 12 dams shaie of the 
mortgaged piemises. The judgment-debtors 
(mortgagors) having failed to carry out the com- 
promise, 5 applied for a sale of the whole of 
the moitgaged premises, but on the petition of 
B 8 setting out the terms of the compiomise to 
which he was no paity, the Suboidinate Judge, 
by an order of the 7th September 1885, held that 
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under the agieement 8 8 was entitled to sell only 
a 3 annas 12 dams share of the moitgaged pre- 
mises, which was accoidmgly diiecfccd to be sold. 
That oidei was not ^ippealei against, but subse- 
quently m Maicli 1S8G, 88 made a fiesh applica- 
tion foi a sale of the lemamder of the premises. 
B 8 objecting- . Held, that the oider of the 7th 
Septembei was one which the Oouib was compe- 
tent to make uudei s 2 t 4 of the Code of Civil 
Pioceduie, and by leason of that oidei not^ being 
appealed it bncame final, Basudeo Narain 
Singh r. Seolojy Singh. 

[I. L. li. 14 Calc, 640 

41 —Foreirjii Court— Judgment of a Mctive 
Court— C mi Procedure Code {Art AUFq/ 1882), 
s \Z,e.X‘f)l, VI— Meaning of the icords a Court 
of jurisdiction competent to try such subse- 
guentsuitf J The woids in s 13 of the Code of 
Civil Pioceduie (Act XIV of 1882), “ a Couit of 
jurisdiction competent to try such subsequent 
suit,” mean a Coiiit having concuiient juii&dic- 
tion with the Couit trjing the subsequent suit, 
wbether as legards the pecuniary limit of its 
jurisdiction, or the subject-matter of the suit, to 
tiy it with concludve effect. Reading Explana- 
tion VI with the eaiiier pait of s. 13, the toim 
‘•Couib of competent juiisdiction ” includes 
a foreign competent Couit. The plaintiff sued 
as the adopted son of C to lecover certain piopeity 
in Biitish territoiy The defendants disputed 
the plaintiff’s adoption. The plaintiff relied on a 
deciee of a Native Court which he had obtained 
against defendant No. 2 in a suit for possession 
of ceitain other propeity belonging to 0 and 
situate within the teiiitoiial Juiisdiotion of the 
Native Court. In that suit the question of plain- 
tiff’s adoption had been laised and decided in 
plaintiff’s favoui. In the piesent suit both the 
lowei Couits, vibhout attaching any weight to 
this decree of the Native Couit, held that the 
plaintiff’s adoption was not pioved, and dismis- 
sed the suit Held, on second appeal, that the 
question of plaintiff’s adoption was res judicata 
as between him and defendant No. 2, the judg- 
ment of the Native Couit being one on the 
meiits and conclusive between the parties within 
the teriitory of the Native State Bababhat v. 
Nabharbhat 

[I. L. R. 13 Bom. 224 


Civil Procedure Code, s Pecuniary 
mluationif suit.} A suit for two declaiations 
filed in a Suboidinate Court was valued by the 
plaintiffs at a sum in excess of the pecuniaiy 
juiisdiotion of a Distiiot Munsif. It was plead- 
ed that the matter in dispute was res judicata 
by reason of deciees passed in District Munsif s’ 
Courts. No objection was taken m the Subordi- 
nate Couit to the valuation of the suit • Heldj 
that the plea of resjudicata failed. Ganapati v, 
Chathtj. ^ ggg 
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RES 

(8) COMPETENT COURT— 

General CAB'Es^eonchuh^d 

43, — Separate suit 07i disallowance of ohjeet/on, 
to enweuti07i-- Evidence Act, s 44 ] In execution 
of decree tlie defendant, who was sued as the 
representatives of her deceased hi other, objected 
under s, 244 of the Code of Civil Procedure to 
the attachment of certain lands to which she 
set up independent title. The obiection was disal- 
lowed and the land was sold She then sued the 
execution-purchaser to set aside the Com t sale 
and obtained a decree against which no appeal 
was preferred. She now sued for possession 
Held that as against the execution-purchaser, 
the decree in the former suit was res jvdicafa 
and therefore final. Pei ear, — The words ** not 
competent ” in s. 44 ^ of the Evidence Act refer 
to a Court acting without jurisdiction. Ketti- 
LAMMA V, KELAPPAK. 

n L. R. 12 Mad. 228 


(74 Revenue Courts. 

44.— C'ttn? Procedure Code^ s. X^-^PartiUon— 
Qimtion of W, P. LandPevenue -4^7 JTZX 

0/ 1878, 113, n4~irm/w7«r Irocedure] Upon 

an application made under Chapter IV of the 
N -W, P. Land Revenue Act (XIX of 1873) for par- 
tition of common land in which the owneis of six 
pattis were interested, into six equal paits an 
objection was raised that the land should be 
divided into parts propoitionate to the size of the 
cliSeveTLtjjattis. The Assistant Collector before 
whom the objection was made, disallowed it with 
reference to the provisions of the wajib ul-urz 
in which the custom of the village was lecord- 
ed. and made the partition in the manner prayed. 
No appeal was prefened by the objectois to the 
District Judge. The Collector confiimed the 
partition, and after an appeal to the Commis- 
sioner, the Assistant Collector’s decision was 
npheld. The objectors then brought a suit in the 
Civil Court for a declaration that the defendants 
were only entitled to a share of the common land 
proportionate to the area of their pattis * Held 
that the objection which was raised in the 
Revenue Court was one which raised a question 
of title or of proprietary right in respect of the 
common land, within the meaning of s 113 of 
the N.-W. P, Land Revenue Act ; that the deci- 
sion of the Assistant Collecfcor was a decision 
within the meaning of s. 11 4 of the Act , and that 
consequently the suit was barred by s. 13 of the 
Civil Procedure Code . Held also that the question 
was not affected by any mistakes iu proceduie 
that had been made in the Revenue Courts. 
Amir Singi- v, Naimati Prasad. 

n. L. R. 9 All. 388 
-P- Aft), 

w. to contest demand of distrainer] 

A (wree of a Rent Court passed upon enquiries 

nader ss. 84 and _ 148 of the Rent Act (XII 

oi 1501)* IS not conclusive as between the parties 


RES JXJjyiOATl A— continued 

* (8) COMPETENT OOVUT^eontmued. 

(h) Revenue Courts— 

to the enquiry, upon the question of title, in a 
suit instituted in a Civil Coiiit for declaiation of 
light to, and possession of, the laud in respect 
of which the Rent Comt decree was passed. 
The peiiod of limitation, for instituting a suit 
iu the Civil Court as prescribed in these sections, 
applies only to suits brought by plaintiff or un- 
successful mtervenor to have it declared that 
plaintiff had a title to leoeive the paitioular rent 
claimed, and which the Rent Court has refused 
to give him • and not to suits for declaration of 
title to, and possession of, the land in respect of 
which the rent aocruetl due In the year 1881 
-plaintiffs had under the provisions of the Rent 
Act (XII of 1881). made a distraint for rent 
alleging it to be due by one of their tenants. The 
tenant contested the legality of the distiaint by 
a proceeding in the Rent Court, and the defend- 
ant intervened on the ground that he had been 
actually and in good faith in leceipt and enjoy- 
ment of the rent of the land occupied by the ten- 
ant. On the 28th of June 1881, the Rent Comt 
decided against the defendant ; but owing to some 
irregularity the^'distramt was withdrawn. Plain- 
tiffs subsequently instituted a suit in the Rent 
Court against the tenant for recovery of arrears 
of rent and the defendant again intervened, and 
upon enquiry under s 148 of the Rent Act {XII 
of 1881), plaintiffs’ suit for arrears of rent was 
dismissed Plaintiffs then instituted this suit 
m the Civil Court for declaration of their right 
to, and possession of, the land in respect of 
which distraint proceedings had been taken and 
suit for recoveiy of arrears of lent instituted. 
The Court of Fust Instance dismissed the suit on 
the merits. The plaintiffs appealed and urged, 
'inter aha, that the defendant was estopped by 
the decision of the 28th June 1881, from contest- 
ing plaintiffs’ title : Held that the decision of the 
28th June 1881 in the enquiry held under s. 84 
of the Rent Act (XII of 1881) was not conclusive 
between the parties in a subsequent suit between 
them to deteimine their title to the land in re- 
spect of which the distraint proceedings had been 
taken. Ganga PkASAD r. Baldeo Ram. 

[1. L R. 10 All. 347 

(9) REFUSAL OF RELIEF. 

46.— Prwedure Code {Act XIV of 1882), 
^.13 — Omission to ajipenl agninsi adverse decision 
in one suit — Effect of omission on decision in ajjpeal 
in another.] The decision of an issue in one of 
two suits tiled tog ethei , which is not appealed 
against, cannot be tieated as /judieata so far 
as the same issue is concerned in an appeal from 
the decision in the other suit. ^1, a tieeadar, sued 
E for rent in respect of a liolding in the iicca. 
In that suit B pleaded that he was a pai'tner of 
4. in the tieca transaction, and that no rent was 
due from him in consequence thereof. B then 
sued A for an account of the partnership in the 
same transaction^ and A in that suit denied the 
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RES ^'UmOAniK’^concUdnl, 

(9) REFUSAL OF limim-^coneluded, * 

partnership. Both suits were heard together by 
the Munsif who held A was not a paitner. B 
appealed against the judgment and decree in the 
account suit, but did not appeal against that in 
the rent-suit It was contended on the appeal 
that the question as to whether A was oi was not a 
partner was re^ judicata^ by leason of the decision 
in the rent-suit not being appealed against and 
having become binding : Held, that s. 13 of the 
Code of Civil Procedure did not ap^ly, and that 
the question was not res judicata. *Theie was no 
bar at the time the issue was tried and decided 
by the Munsif, and the Appellate Court was 
bound to decide the appe^il upon the evidence. 
Abdul Majid v. Jew Narain Matho. 

[I. L. R. 16 Calc. 233 

47 — Ciml Procedure Codecs —Deelaratory 
decree — Mamtemnce suit^ Decree in — Annual jjay- 
mems ] A Hindu widow obtained a decree in 1876 
which provided that she should receive future 
maintenance annually at a ceitain late, but did 
not specify any date on which it should become 
due. In 1887 she filed the present suit claiming 
arreais of maintenance at the rate fixed in the 
deeree of 1876 • Held, that the suit did not lie 
Sahhanatha v. LaAhsmt (I L R. 7 Mad. 80), dis- 
tinguished. Tenkanna i\ Aitamma. 

[Lli. R. 12Mad 183 

RES NULLIUS. 

See Crimii^al Misappropriation, 

[I. L. R 11 Mad. 145 

See Stolen Propbrty—Offences re- 
lating TO. 

[I L. R 11 Mad. 145 
[I. L. R.9 All. 348 

RESPONDENTS. 

See Parties-— Adding PIrties to Suits 
—Respondents. 

See Parties— S uBSTi i ution op Parties 
—Respondents. 

■9 

RESTITUTION OF CONJUGAL RIGHTS. 
See Mahomedan Law— Dower. 

£1, L. R 11 Mad. 327 

RESTITUTION OP PROPERTY, ORDER 
FOR. 

See Mesne Profits— Assessment in 
Execution and Suits for Mesne 
Profits, 


RESUMPTION. 

— Resumption of Inam village and regrant^ effect 
of — Acts of State — Waikars^ status of — Treaties 
^1820 — Effect of grant of mam under construc- 
tion — Attachment hij Government of such village, 
Effect of] Fiom the year 18*20 down to the year 
1872, the Waikar fapjily had been in the enjoyment 
of the village of Pasarni under a tieaty between 
the East India Company and one d/. A and AT J/ 
were biotheis and the last male descendants of J/. 
For ail alleged fiaud of AT JI Government re- 
stiicted the enjoyment of the said village to his 
lifetime only. A predeceased EM. On the death 
of A* J/, Government, on the 31st December 1872, 
placed an attachment over the village On the 
13th July 1871, a judgment-cx editor of A caused 
the lands in dispute, which were mirasi lauds of 
the Waikar family situated at Pasarni, to be sold 
in execution of his decree against A, and they 
were purchased by the defendant, who was put 
in possession on the 22nd April 1876. In the 
meanwhile, Government, having chosen to re- 
cognize the plaintiff as a repiesentative of the 
Waikar family, had lemoved the attachment, and 
regi anted the village to the plaintiff shoitly 
befoie, ii: j on the 3rd April 1876. The plaintiff 
being dispossessed, sued the defendant, contend- 
ing {inter aha) that A having predeceased his 
brothel , had no interest in the lands, which had 
been purchased by the defendant The Couit of 
Fiist Instance awarded the plaintiff’s claim, and 
diiected the defendant to pay the plaintiff’s costs. 
The defendant appealed to the District Judge, 
who was of opinion that the proceedings of Gov- 
ernment since the attachment in 1872 and res- 
toiation of the village weie acts of State, and 
he varied the deciee of the lower Court by cut- 
ting down the plaintiff’s costs, made payable by 
the lower Couit’s decree, to half. On appeal by 
the defendant to the High Court : Held, reversing 
the decree of the lower Appellate Court, that 
the plaintiffs claim should be dismissed. The 
attachment placed by Government on the death 
of K M in December 1872, was limited to an 
exemption fiom assessment, and the lesumpbion 
and rc-graut to the plaintiff did not give the 
plaintiff any title to the lands in question The 
proceedings of Government in 1873 and 1876, by 
which the plaintiff was recognised as the xepre- 
sentabive of the Waikar family, were not acts of 
State. The status of the Waikars and other per- 
sons, with whom the agreements of 1820 were 
entered into, was not that of an independent 
sovereign. They (the Waikars) were merely 
powerful sai anjanidavs suboidinate to the Raja of 
Sataia, and after the annexation of the teiiitory 
of the Raja in 1849 they held their lands under 
the Bast India Company. Secg of State for India 
V. Xaraijan Balhhant Bliosle, printed judgments 
for 1883, p. 241, Hari Sadashiv iJ. /ijmudin. 

£1. Ii. R. 11 Bom. 235 


resumption GHITTAS, 

Bvidbingb Act, s. 88. 

ri, L. B. 14 Gala 120 


£I.L. K. 14 Gale. 484 
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KEVERSIONERB. 

/Sre Oases ender Declaratory Decree, 
Suit foii— Reversioners. 

Srs Cases under Hindu Law— Rever- 
sioners. 

See Hindu Law-^Widow— Power oe 
Widow— Power oe Disposition 
OR Alienation. 

fl. I. R. 14 Calc. 323 

REVIEW. Col. 

1 . Onlers subj ecb to review. . . ... 883 

3 Power to review . 883 

3. Review by J udge oLher than Judge m 

oiigiual ease ... ... 883 

4. Giound for leview ... ... 885 

5. Procedure on re-Reaimg of case ... 888 

6. Criminal cases ... ... 888 

See Appeal— Orders. 

[I L. R. 16 Oalo. 788 

See" Letters Patent, High Court— 
CL 15. 

fl. L,R. 16 Calc. 788 

(1) ORDERS SUBJECT TO REVIEW 

1. — Order granting leave to a;p]geal to Privy 
GoniieiV] Per Prinsep, J —An order granting 
leave to appeal to the Privy Council is open to 
review. Gopinath Birbar i\ Goluck Chunder 
Bose. ^ 

[1. L. R. 16 Calc. 292 note 

(2) POWER TO REVIEW. 

2. — Sec07id ajij^licatioih for Bcvieio — FinaV ^ — 
Ctvd Procedure Code VIII of 1859) s 378 — 
Chil Procedure Code {xict XIV of 1882) es, 623, 
C29,] There is nobbing in the Civil Proceduio Code 
(Act XIV of 1882) wbiob prevents a second appli- 
cation for a review being made after a previous 
application for leview has been madebnd lejected, 
and such an application can therefore be enter- 
tained, The woid ‘‘Pinal” m s 629 of Act XIV 
of 1892 bears the same meaning, and ought to 
have the same construction put upon it, as was 
pub upon the same woid in s. 378 of Act VIII of 
1859 by the Pull Bench in Na^iruddin Khan v. 
Indronarayaii Cho7vdJiri/, B. L, E. Sup. Vol. 367 
Gobinda Ram Mondal v, Bholanath Bhatta. 

[I L. R. 15 Calc. 432 

(3) REVIEW BY JUDGE OTHER THAN JUDGE 
IN ORIGINAL CASE. 

B.-Cirll Procedure Code (Aet XIV of 1882), 
623 n;7ir7 621 — Xew and important tnatter 
— Money paid into Court under a decree to ahule 
the remit of an appeal to the Pniy Council from 
a former decree on which %t u lased — Applieation 
to recover the money on the reversal of the former 
decree,} By a deed of sale, dated 9th May 1858, 
eertatn lands belonging to a minor talukdar were 


REVIEW— 

(3)'REVTEW by judge other than judge 
IN ORIGINAL 

sold by lus mother and natuial giiaidiau to the 
plaintilLs’ father The lauds woie descubed as 
nahri (/ e , held free of as.Mjssmcub), and the sale- 
deed provided that in case the vendee Aveio at any 
future time compelled to pay assessment to Gov- 
eiiimentin icspocb of the na/cn lands, the vendor 
would iGCOiip the vendee for any payment so 
made In 1872 Government for the finst time 
levied assefosmeub on tha naliri lands. In 1876 
the plaintiffs filed a suit against the talukdar to 
recover the amount of assessment paid by them 
111 respect of tlio nuhn lands for the year 1872-76. 
The High Coiufc pa-^sed a decree in plaintiffs’ 
favour lu March 1883. Against this decree the 
talukdar appealed to the Pi ivy Council. In April 
1883, the plaintiffs filed a second suit on the same 
cause of action to recover from the talukdar the 
amount of assessment levied on the nahri lands 
for the years 1877-82. In this suit a decree was 
passed against the talukdar solely on the strength 
of the High Court’s decree in the former 
suit. In execution of this decree the plaintiffs 
attached the talukdar’s piopeity Thereupon 
the talukdar deposited in Court the amount due 
under the decree, and applied bo the Court for 
removal of the abtaohmeub, and for stay of 
further proceedings in execution pending the dis- 
posal of his appeal to the Pi ivy Council in the 
foimer suit This application was granted. In 
March 1887, the Privy Council decided the appeal 
in favour* of the talukdar, rind reversed the High 
Court’s decree. Thereupon the talukdar applied 
for a refund of the money he had deposited in 
Oouib The Court suggested that his proper 
remedy was by an application for review of the 
deciee in the second suit. The talukdar accord- 
ingly presented a petition of leview. This peti- 
tion was rejected by the District Judge, on the 
giound that he had no jurisdiction to giant a 
review of his predecessor’s decision, except on 
the grounds set forth in s. 62f of the Code of 
Civil Pioceduie : Held, that the Distuob Judge 
had jurisdiction to entertain the application for 
review. The decision of the Pi ivy Council, le- 
verslng the decree of the High Couit in the fiist 
suit, having been passed subsequently to the 
deciee in the second suit, which depended on the 
leveised deciee of the High Court, was “ new 
and impoitant matter” within the meaning of 
ss. 623 and 62-:^of the Code of Civil Pioceduie. 
Waghela Raisangji Shivsangji V. Masludin. 

[I. L. R. 13 Bom. 330 

^. — Code of Oil'll Procedure {Act -XZTh/1882). 
i‘9. 623, mi-^Praetice.’] A second appeal was, 
decided on the Isb June 1888 in favour of the res- 
pondent by two Judges of the High Court. On 
the 2-ith July 1888, an application for leview was 
filed with the Registrar. Vaiious reasons pre- 
vented the two Judges from sitting together until 
the month of March 1889. On the 6th March, the 
matter came up before them when a rule was 
issued, calling upon the other side to show cause 
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(3) REVIEW BY JUDGE OTHER THAN JU&GE 
IN ORIGINAL GASB—coiiehidecl 

wliy a leview of judgment slioiild not be gianted, 
being made letuiuable on the 28tbL Maich 1883 
On the 28th Maich, one of the two judges had 
left India on fuilough, and the lule was taken uii, 
heaid, and made absolute, by nhe other sitting 
alone- I/tdd, that he had juiisdiction to hear 
the mle. Aubhoy Churn Moiiunt c. Shamont 
Lochun Mohu:st 

[I L. R. 16 Gale. 788 

5 — Cl ('ll Procedure Code, s. G2I— Crr/i/if of 
ajjplKHitioii Jor renew hp ,succc(i,'sor of original 
Judge ] An application for review of judgment 
was pie&ented on othei giounda than those speci- 
fied ms G2 i to a District Munsif, who had deliver- 
ed the judgment, and he thereupon oideied the 
decree to be produced. The District Munsit having 
resigned, his successor heard and determined the 
application Held, it was not competent to the 
District Btunsif, who had not delivered the original 
judgment to entertain the application for review. 
Cheru Kurup v, CheruKanda Kurup. 

[I. L. R. 12 Mad 509 

(4) GROUND FOR REVIEW. 

Q.—JjJrroru of law— Laic, MUalwti new of — 
Ciiil Procedure Code XIV of 1882), s. 623 ] 
A leview of judgment may be gianted (if it 
is necessary for the ends of justice thab^ the 
judgment should be reviewed) where there is an 
error of law on the face of the judgment, or 
where the decision of the Court has proceeded 
upon a mistaken view of the law. Pewa Mahton 
V Mam Kislioh Sing, 1. L R. 14 Calc. IS ; L R. 
13 I A, 106, leferied to In this case without 
deciding whether there was or not any error in 
law the application for review of judgment was 
refused on the giound that it did not appear 
there was any danger of its causing a miscarriage 
of justice In the matter of the Petition 
OF Bharup Chand Mala. Sharup Chand Mala 
V, Pat Dasseb. 

£1. L. R. 14 Calc 627 

A 

7. — Sutiseguent giuMieatiOi (f report of ease — 
Case not hronght forward at hearing.'] Where a 
review of judgment was applied for on the ground 
of the subsequent publication of the report of a 
High Court decision on a point of law 'which gov- 
erned the case, but which had Yiot been urged 
at the previous hearing, it was considered that 
the applicant was not to blame for his omission to 
bring the decision to the notice of the Court at the 
first hearing, and the application for review of 
judgment was granted, Achuta v. Mammayu. 

[I. L. H. 10 Mad 357 

8 —Cwd Procedure Code, s. Q'dB— Power to grant 
Rei'iem—^^ Any other sufwient reason ”] S. 623 
gives a more extensive right of review than 
existed in England, -where a review conld only be 
obtained by showing that there was apparent on 


R E VI EW— 

(1) GROUND FOR --continued, 

the record erior in law, or that new and relevant 
matter had been discovered after the judgment 
which could not possibly have been u^ed when 
the judgment was given, or that judgment w'as 
obtained by fiau«I €”110 words 01 for aoy other 
suificient le.ason ” mean that the reason must be 
one sufuoiciic to 1:116 Coiuti or Judge to whom the 
application for leview is made, and they cannot 
be held to be limited to the discovery of new and 
impoitant matter or evidence or the occurring of 
a mistake or error apparent on the record. 
Whether or nob there is in such cases any other 
sufficient reason may depend on a question of 
law or a question of fact, or a mixed question of 
law and fact Rea^at Hose in v. Iladjee Jhdoollali, 
I, L. R 2 Calc, 131 . leteired to. In cases wheie 
a stay of execution or an injunction is gianted 
on an ex-paite application, liberty to apply to the 
Judge to vaiy or* set aside his older must be im- 
plied, if not expressed. Fritz Y. Holj son. Xj. R 14 
Ch. Div. 512, refeiied to On the 29fch July ISSO, 
an application was made by a party against whom 
the High Court, on second appeal, had passed a 
decree dated the 18th March 1816, for review of 
judgment. On the 28fch August, the applicant 
matle a further application that execution of the 
decree might be stayed peuding the deteimination 
of the application foi review, and an order was 
passed ex parte gi anting this application. Subse- 
quently, the opposite paity applied under s. 623 of 
the Civil Procedure Code for a review of the ex* 
parte order on the grounds (i) that the Court had 
no juiisdicbion to make it, and ( 11 ) that the appli- 
cation of the 29th July was beyond time, and 
therefore there conld be no leview of judgment, 
and no order for stay of execution pending such 
review. Held that the Court bad power, under 
s 623 of the Code, to review the ex-parie order of 
the 28th August, and that such order had been 
made without juiisdictiou and ought to be review- 
ed . Held that, having regard to the circumsuauces 
that the order of the 28bh August was made 
without jurisdiction, and upon an ex-parte appli- 
cation, of which the opposite party had no notice, 
and interfered perhaps indefinitely -v^dth his right; 
to obtain the money in Court under the final 
and unappealable decree in his favour, as to which 
no application for review had been granted, and 
that the application for review of judgment was 
made after the statutory period of ninety days 
had expired, and contained no explanation of 
the delay, sufficient reason for reviewing the 
order of the 28th August had been shown. 
Amir Hasan t* Ahmad Ali. 

[I. L. R. 9 All. 36 

9. — CiCil Procedure Code, s Omission to 

serve notice of hearing of appeal on applieant— 
Any other sufficient jcason ” — Practice— Hotiee 
to show C'rne — Right to hegind] An appeal which, 
was referred to the Full Bench for disposal was 
heard and determined by the Full Bench, and 
judgment given in favour of the appellant in 
the absence of the respondent. Subsequently th© 
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(4) GEOUND FOR REVIEW— 

lespondent applied for a review of judg-raent and 
proved tliafc hk absence at tbe hearing befoie 
the Full Bench was due to a mistake which has 
been made in not serving him with notice of the 
lefeieuce * Held by the Full Bench that, under 
the circumstances, the applicant’s absence at the 
hearing came within the words any other 
sufficient reason” in s 628 of the Civil Pioceduie 
Code, and the review should be granted and the 
appeal re-heard. Upon the healing of an appli- 
cation for review of judgment, upon which an 
order has been passed diiecting the opposite party 
to show cause why the application should not 
be granted, counsel for the opposite party should 
begin. Ghansham Sing r. Lal Sing. 

[I. L. K 9 AIL 61 

10. — Attachment ofjjersomn E,eecutu)n of decree 
— Liability of mar>'ie(l woman — Ajyjjlieatioi for 
revwiv of an order contrary to law— IVdtt'er.] Jt 
as surety for her husband, joined with him in 
executing a bond for Rs. 90. In a suit brought 
upon the bond, a decree was passed against both 
It was arrested in execution of the decree, and 
brought befoie the Couit. She was then asked if 
she desired to apply to be declaied an insolvent 
under the insolvency sectionsoftheCivilPioce- 
dure Code (Act XIV of 1882), but not doing so 
she was committed to jail. Subsequently however 
she applied to be declared an insolvent, but hei 
application was rejected. She then claimed to bo 
leleaseA on the ground of her coveituie The 
Judge rejected her application as being too late 
On reference to the High Court : Held, that her 
application for release was virtually an applica- 
tion for review of the order for her imprison- 
ment, on the ground that it was contrary to law ; 
that her mere omission to take the objection at 
the time of her arrest could not be regarded as a 
waiver of her light of exemption from arrest ; 
and having regard to the natuie of the light 
claimed it was one which the Court could not 
pioperly decline to consider on leview, however 
late the application might have been. In eb the 
Petition op Radhi, 

[I L. B 12 Bom. 238 

tl, --Lrronecus ajJjjUcation of s 575 Cioil Pro- 
cedure Code — Civil Procedure Code^ s, 623 ] One 
of the oases to which s 575 of the Code does 
not apply is where a preliminary objection being 
taken to the hearing of a first appeal befoie the 
High Comb on the ground that the appeal is 
tiine-baiied, the Judges of the Divibion Bench 
diifer in opinion as to whether the appellant has 
shown sufficient oau*e, within the meaning of 
s. 5 of the Limitation Act (XV of 1877), for not 
presenting the appeal within the piesciibed 
period. The decision of such a pieliminary objec- 
tion is not a hearing ” of the appeal, but jne- 
eedes the hearing, ordeteimines that there is no 
appeal which the Court cau hear or decide. 
Where such a preliminary objection is allowed, 
it cannot be said that the Court which, by leason 



REHlEW-cwnelnded, 

(4) GROUND FOR REVIEW— 

of the Limitation Act, has no jurisdictiou to hear 
the appeal, should neveitheless “affiim” the 
decree of the Com t below. In the case of such 
a prehmmaiy objection and such a diffeieuce of 
opinion (the Bench being equally divided), the 
opinion of the Senioi Judge should, under s. 27 
of the Letters Patent pievail Appaji Bliivrav 
Y Sheidall KJiuhchand, 1- L R. 3 Bom. 204, and 
Gridharji 2Iah(iraj Tilnut v. Suru. shot uni Go,s\s‘ami, 

1. L. R. 10 Calc' 814, distiugiushed. Where, in 
such a case, the provisions of the second paia- 
graph of s. 575 of the Code were eironeously 
applied, and the judgment of the Junior Judge 
holding that the appeal should be dismissed as 
tunc-baired, prevailed, and the Court on appeal 
under s 10 of the Letters Patent, affirmed such 
judgment,— that, under the ciicumstauces, 
there was a mistake or error apparent on the face 
of the record, and that there was sufficient cause 
for gi anting a review of the Court’s decree, under 
s 623 of the Code. HusAiNi Begam r. Collec- 
tor OP Muzapfarnagar. 

[I. L. B. 11 All 176 

(5) PROCEDURE ON RE-HEARING OF CASE. 

12. — Notice of proceedinyii — Special Judge ap- 
pointed under Dehhan AgriGultunsU Relief Act J 
It is illegal on the pait of the Special Judge, ap- 
pointed under Act XVII of 1879, to reverse the 
decree of a Subordinate Judge on review without 
giving a proper and sufficient notice bo the party 
in whose favour the decree was passed. Rup- 
CHAND Khemohand V , Balyant Narayan. 

[I. L. R. 11 Bom, 591 

(6) CRIMINAL CASES. 

IB.—Bevieia of judgment of High Court— Crimi- 
nal Procedure Code [Act X of 1882), e. 369.] 
The verdict and judgment of a Divisional Bench 
of a High Comb, coupled with the sentence in a 
ciiminal case, are absolutely final, and as soon as 
they have been pronounced and signed by the 
Judges, the High Court is functus officio, and 
neither the CouH itself, nor any Bench of it . has 
any power to revise that decision or interfere 
with it in any way. In the matter op the 
Petition op Gibbons. 

[I. L R, 14 Calc 42 

REVISION -CIVIL CASES. 

See Cases under Superintendence op 
High Court. 

REVISION-CRIMINAL OASES. Col 

1. General rules foi exercise of power 889 

2. Acquittals , . ... §§9 

3. Verdict of jury and misdirection .. 889 

4 . Miscellaneous cases ,,, 890 

See Jurisdiction op Criminal Court— 
European British Subjects. 

[X L. R, 12 Bom, 561 
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REVISION^-CRIMINAL OASm-eontd. 

(1) GENERAL RULES FOR EXERCISE' 

OF POWER. 

1 —Practice— Crm null Procedure Code {Act X 
1882), 6' 435 — Reviswii hy the Ilif/h Court — Pe- 
nnon icliere lower Court hits conenrreaf juriul u- 
turn iDifh Jhgli Coint J The High Couifc will nob 
enteibaiu an application foi levision in cases 
wheie the Distiict Court or Magistiate has eon- 
cuirenb xevisional 3aiisdiction with the High 
Couib, save on some special ground shown, unless 
a previous application shall have been made 
to the lower Court , but in cases in which 
concurrent jurisdiction is not possessed by the 
lower Courts no such general rule exists IN' 
THE MATTER OB’ THE QhEE1}[,-Em:PRESS 1. ReOLAH. 

[I. L. R. 14 Calc. 887 

2 — Defect in enquiry Jjy loirer Court — Crimnial 
Procedure Code^ l8S2,5s*. 435. 439 ] The High Court 
will exercise its poweis under ss. 435 and 439 
m the interests of justice, in exceptional case‘s, as 
wheie the enquiry in the lower Couit has been 
faulty. Bhawoo Jivaji i\ Mulji Dayal. 

[I. L. H 12 Bom. 377 

(2) ACQUITTALS. 

3. — Criminal Proeedun Code, s. 4:2‘i^ {a), s. 439, 
— Order of acquittal — Iliyh C our f n q^oweri, of re- 
vision — Order hy IIujli Court for re-trial after ae- 
quittal on aqjqjeah']' The High Couit has power 
under s 439 of the Ciiminal Procedure Code to 
levise an older of acquittal, though not to coii- 
veit a finding of acquittal into one of conviction. 
In reference to oideis of acquittal passed by a 
Court of Session in appeal, the High Couit may, 
under s. 439, leveise such order and direct a re- 
tiial of the appeal, the pioper tiibunal to con- 
duct which IS the Sessions Couit of appeal or ; 
such othei Couit of equal jurisdiction as the 
High Court may entrust, under s. 526 of the 
Code, with the trial of the appeal. Queen-Em- 
press i\ Balwant, 

[I. L } 9 All. 134 

(8) VERDICT OF JURY AND MISDIREC- 
TION. 

4. — Sessions Judge. Opinion of— Criminal Proee- 
d%re Code, s. 307 — High Court, Power r/.] In 
the exeicise of its powers undgr s. 307 of the 
Code of Criminal Procedure the High Comt will 
form and act upon its own view of what the evi- 
dence in its judgment proves ; but, in doing so. 
the opinion of the Sessions Judge, no less than 
verdict of the juiy, is entitled to its proper 
weight. Peg, v. Klianderav Bajtrav, I L R. 

1 Bom 10; Queen v, Mulihan Kumar. 1 0. L. R. 
276 ; The Km2)ress v. Dliumm Kazee, I. L. R. 

9 Calc. 53 ; Queen- Emprenii v Mama Dayal, 
I. L, R. 10 Bom 497 , The Queen v Pam Churn 
Chose, 20 W. R. Or. 33 ; dhe Queen v. Sham 
Dagd'i, 13 B L. E, Ap. 19; 20 W, R. Oi. 73; 
The Queen v Huro Manjhee, 14 B. L. R, Ap, 2 t 


REVISION- CRIMINAL CASES-eoneld. 

(3) VERDICT OF JURY AND MISDIREC- 
TION — concluded 

21 W. R. Or. 4 ; The Queen v. Wuztr Mnndul, 25 
W. R. Cl. 25; Ihe Queen v. Xohin Chnnder 
Banerjee, 13 B. L. R Ap. 20 ; 20 W. R. Cr 70, 
referred to. Queen^Empress Itwari Saho. 

ri. L. R. 16 Calc. 269 

(4) MISCELLANEOUS CASES. 

5 — Criminal Procedure Code (Aet X of 18S2), 

.S'. 145 — Order parsed under s. 146 on proceedings 
taken under v. 145, Criminal Procedine Code- 
Power of Court on revision — Evidence on reiisum.'\ 
Where a Magistrate has passed an order undex* 
s 145 of the Criminal Procedure Code, whereas the 
proper order in the case should have been one 
under s 146 the High Court on revision will make 
the Older which the lower Court ought to have 
made. Case m wrhlch the High Court on revision 
entered into the whole of the evidence in the case. 
Paja Bahoo v Muddun Mohun Lall, I. L. R. 14 
Calc 169, explained. Reid r Richardson. 

ri L. R. 14 Calc. 361 

— Criminal Procedure Code (Act X tf JS82), 
s's 195, 423, 439 476 — Jurisdiction of High Court 
in reitsio/i to quash orders under s 476 of the 
Criminal Proiedure Code'] ^ The High Court is 
competent m the exeicise of its revision al powers 
to interfere with an ordei of a Subordinate Couit, 
whether made under s. 195 or under s. 476 of the 
Criminal Pioeeduie Code, directing the^prosecu- 
tion of any person for offences referred to in 
those sections. The High Court, under s. 439, has 
the poweis conferred on a Couit of appeal by 
s. 42.3 to alter ox reverse any such order, in the 
matter of the Petition of BThepu Nath 
S iKDAR. Xhepu Nath Sikdar v. Grish Chun- 
1 der Mukerji 

II. L. R. 16 Calc. 730 

REVIVOR, SUBSTITUTION OF PAR- 
TIES ON. 

See Privy Council, Practice op— 
Death of Party on Record. 

[1 L. R. 16 Calc. 184 

BIG-HT OF APPEAL. 

See Declaratory Decree. Suit fob- 
requisites FOR the existence 
OF Right. 

[I. L, P .12 Mad. 136 

See Plaint— Amendment op Plaint. 

[I. L. R. 12 Mad, 136 

1 .— Second Appeal — Pent Suit — Bengal Act 
Vinof\%m, Bengal Tenancy Act {VIII 

0/1885). a 153 — General Clauses Act {I f/1868), 
s. 6.] The word “ pi oceeoings ” in s. 6 of Act I 
of 1868, as applied to a suit, means the suit as an 


( S91 ) 


DIGEST OF CASES 


( 892 ) 


BIGHT OF APPEAL— eondwM, 

entirety, that is, down to the final decree. A 
second appeal, therefore, to the High Court, on a 
question of the amount due as rent, will not he 
when the suit 'was instituted previous to the pass- 
ing of Act YIII of 1885. although the pidgment 
in the suit was delivered, and the hist appeal 
therefiom heard, subsequently to the passing of 
that Act. Hun imindari Debt v HhojoJivn JDaa 
I. L. B. 13 Calc. 86, approved. Sat- 
aHPEI %\ MUeTIDAN. 

[I. li. B. 15 Calo. 107 

2 . — Surety vi exeGutiO/i-procecdwys ] A surety 
against whom a deciee is sought to be enfoiced 
nndei s. 253 of the Code of Civil Pioceduie 
(Act XIV of 1882) has the right of appealing 
against an older made in the execution-proceed- 
ings, SULEMAN %\ SHIYRAM BHIKAJI. 

[I. L. B. 12 Bom. 71 


BIGHT OF OCOI3PAHOY. Col. 

1. Acquisition of light ... , 891 

{a) Peisons by whom light may 

he acquiied . , ... 891 

(5) Subjects of acquisition ... 893 

(o) Mode of acquisition ... 893 

2. Loss 01 foifoiture of light ... 894 

3. Transfer of right ... . . 891 


See JuiiisDiOTioN op Civil Court— Bent 
AND Betende Suits H.AY. P. 

[I. L. B. 10 All. 615 

See Landlord and Tenant — Eject- 
men T— Gen erally . 

[I. L. B. 10 All. 615 

(I) ACQUISITION OF BIGHT. 

00 Persons by whom right may be Acquired. 

1 , — ZUililfty to a^se.i.,ment of JReat — Chur laud 
•^Junylehuri teiture.'] R, a Hindu widow, granted 
a jmglehuri tennie to certain tenants in respect of 
a cJnir belonging to her husband’s estate. An 
amulnuma was granted to the tenants signed by 
a karpardaz of R in respect of the tenure. R 
died in January 1861, and was succeeded hjJ 
and P, two daughters, the last of whom died on 
the 31st December 1880. On her death her 
grandsons succeeded to the estate On R's death 
J and P got possession of all estate papers, and 
amongst them a doivl granted by the tenants in 
return for the amuhiama. In 1865 proceedings 
were taken by the tenants to obtain hahulmta on 
the footing of those documents, which proceed- 
ings came to an end in 1868 In 1873 J and P 
instituted suits against the tenants, alleging the 
amuhiama and dowl to he forgeries, and seeking 
to enhance the rents payable to them, as well as 
to have it declared that R's acts did not hind 
them. In these suits it was found that J and P 
had all along been aware of ^.the claim made by 
the tenants that they held a permanent tenure, 


BIGHT OF OOGUPANGY ---eontmued. 

(I) ACQUISITION OF 

(a) Persons by '^^uom right may be acquired 
— roniuiued. 

and the suits wci G dismissed on the ground that 
it was too late for J and P after the lapse of 
twelve years from R'e death, to raise the question. 
In 1881. P, a leceiver, instituted a suit in the 
names of the giandsons to eject the tenants on 
amongst other grounds that the grandsons, icver- 
sioneis, weie not bound by R's acts, and that the 
jiLn(jJel)UTi tenuio was not binding on them ; that 
the tenants '^\^erc middlemen and had no light of 
occupancy , that at all events the plaintiffs were 
entitled to lent on the aiea of land then held by 
the defendants, as theie had been laigeaccietions 
to the amount coveied hjiyicaimthuma t\,nd.dowl 
Ilfdil that, being middlemen, the defendants had 
no light of occupancy, and that weie the suit 
not dismissed for other ground s, they weie liable 
to have the rent assessed on the whole amount of 
lands held by them, which was in excess of that 
coveied by amuhiama and dowl. Drobomoyi 
Gupta t. Dayis, 

[I. L. R. 14 Calo. 323 

^.-^Rifjlit of oecupaney ni ximm—Pyke,^^ tlwir 
righU and prti'ilegeu'] The plaintiff,* who held 
land in Assam under a settlement from Govern- 
ment, sued to eject the defendant from certain 
lands within his holding. It was proved that the 
defendant was a descendant from one of the pykes 
who held lands under the Assam Rajahs ; that the 
Assam Bajahs granted th-cgyiyker to a certain lak^ 
herajdar ; that thegoyke held the lands in suits as 
before under the laklierajdar ; that the lahlieraj 
was subsequently resumed by Government ; and 
that the defendant had his house and gardens on 
the land for a long time, and had paid rent for 
many years at Government rates • HeUl^ that 
the defendant was not liable to ejectment. The 
rights of such tenants explained and discussed, 
Dinabundhu Surma i\ Bodia Koch. 

[I» L, B, 15 CS/lc 100 

3. — Permanent^ cultivator — Paraeudi.2 The 
defendant’s ancestors or predecessors in title were 
the cultivating tenants of the lands of a certain 
temple from a date not later than 1827, in which 
year they were so described in the jmwiaanh 

accounts. In 188», they executed a to the 

Collector, who then managed the temple, whereby 
they agreed among othei things to pay certain 
dues. They weie desciibed in the miwlialka as 
p'raeudis. In 1857, the plaintiff's predecesssors 
took over the management of the temple from 
and executed a muchillia to, the Collector, where- 
by they agreed among other things not to eject the 
laiyats as long as they paid kut. In 1883 the 
dues (which were payable separately), haVino- 
fallen into arrear, the manager of the temple 
sued to eject the defendants: Held, that there 
was nothing to show that the defendants were 
more than tenants from year to year, and they had 
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RIGHT OF OQQUFmOY-eonUmied. 

(1) ACQDISITIOiH OF EIGHT— 

{a) Persons by whom right ma.y be Acquired 
— ooatiniied, 

not acquired a ligbt of occupaucj. Chocltalinga 
Pdlab V. Mjthealinga Pmidam Suimady, G Mad. 
IGI, and Iinsli/uuanu v. Yavadavaja^ I. L. R. 
6 Mad 315, discussed and distinguished. Thia- 
GAEAJ^ V, GIYANA SAMBANDHA PANDARA 

Sannadhi, 

LI L. R. 11 Mad. 77 


(5) Subjects of Acquisition. 

4. — S)bhurhaji lands let fan huiUhng ininposes,"] 
Theie is no authoiity for Mie proposition “ that 
there may be lights of occupancy in subuiban 
lands let for purposes of building, though these 
lights may be cognizable under a law intended 
only for agricultuial landloids and tenants.” Gan- 
gadliar Shdtdar v Azimvddin Shah JJfsioas, 
1. L. R. 8 Calc 960, explainetl Banidlinn Khui v 
Ilaradhfui Puramanih, 12 W R. 404 ; 9 B. L. R. 
107 note, lelied on. Rikhal Bass Addy v. Bino- 
MOYI Bebi. 

I L E. 16 Calc. 652 

(e) Mode op Acquisition. 

5. — Bengal Tenancy Act [YllI of 1885), ss. 20, 
21 — Smts gjenchng attune Act came %nto force 
— Sad for ejectment,'] Section 21 of the Bengal 
Tenancy Act applies to suits pending, at the time 
the Act came into force, viz., 1st November 1885, 
which had not then lesulted in a decree In a 
suit instituted on 8th October 1885, to eject the 
defendants after notice to quit, it was held that, 
although the defendant had held the land from 
which it was sought to eject him for less than 
twelve years, and theiefoie would not, if the Ben- 
gal Rent Act VIII of 1869 had been applicable, 
have acquired a light of occupancy, yet the effect 
of ss. 20 and 21 of the Bengal Tenancy Act was to 
give him a light of occupancy, and theiefoie he 
could not be ejected. Jogessur Bas r. Aisani 
Koybubto. 

fl. L. R. 14 Calc. 553 

• 

6. — Agreement restricting right of occapanGy --- 
Bengal Tenancy Act {Act T7i/flflS85), s. 178, 
Applicability of to suits pending when Act came 
'into force f] S. 178 of the Bengal Tenancy Act 
(Act Tin of 1885) has no appliqp-tion to suits 
instituted before the date on which that Act came 
into foioe. So where a landlord sued to eject a 
tenant who had executed a soleuamah agreeing 
to hold the land in suit for a specified period at a 
specified rent, and providing that the landlord 
was to be at liberty to enter on the lands at the 
expiry of the period, and the suit was instituted 
on the 6th October 1885, and where it was found 
that at the date of the solenamali the tenant had 
acquired a right of occupancy with respect to 
the lands m suit : Held^ that the tenant was not 
entitled to the benefits conferred by s. 178, cl 1, 
sub-clause (h) of the Bengal Tenancy Act, but was 


RIGHT OF OQOTJl?AAAQY--eontmuef 

(1) ACQUISITION OF KLQRT—coneluaed. 

(c) Mode op Acquisitio:^ -^ concluded, 

liable to be ejected. Moheshwap, Pershad 
Narain Singh r. Sheobaran Mahto Mohesh- 
WAR Pershad Narain Singh i\ Bersun Raut 

* [I. L. R, 14 Calc. 621 

7 — Purchase hy temnt of fractional share of giro* 
prietary interest, PJjfect of on acguirSition of right 
of occupancy--- Beiuj. Act Till of 1869, s. 6.]' A 
tenant, who had commenced to occupy his holding 
on the 13th Apiil 1871, acquiied by purchase in 
the yeai 1878 a fractional shaie of the pioprietary 
interest, and continued to occupy the holding as 
laiyat till the 13th May 1SS5, when he was dispos- 
sessed. On the 30bh Jllaich 1886, he instituted a 
suit to lecover possession, alleging that he had 
acquired a right of occupancy. It was contended 
that, owing to the purchase of the shaie of the pio- 
piietaiy mteiest, he could not have acquiied such 
light . Held, that under Bengal Act Vllf of 1869 
theie was nothing to prevent such light being 
acquiied by the plaintiff if after his purchase he 
continued to hold the land as a raiyat, and if the 
relation of landlord and tenant exi-ted between 
himself on the one hand and the propiierors on 
the other, and if the period for which he so held 
extended foi twelve years from the date of the 
commencement of his holding. Gur Buksh Roy 
alias Gur Buksh Singh i\ Jeolal Roy. 

[I. L. R. 16 Calc. 127 

• 

(2) LOSS OR FORFEITURE OF RIGHT. 

Q,— Landlord and tenant — Occupancy tenant — 
Non-payment of rent— Abandonment of tenancy,] 
Meie non-payment of rent by an occuifaucy raiyat, 
does not extinguish oi constitute an abandonment 
of the tenancy. Hem Chandra Chomdhari v. 
(hand Ahund, I. L. R 12 Calc. 115 distinguished; 
Hemnath Butt v. AGiqar Sindar, I. L. R. 4 Calc. 
894 , Golam Ah Mundiil v. Golap Sundery Bast, 
I. L. R. 8 Calc. 612 ; llamrullali w. Bamzan Ah, 
1 0. L. R. 293, explained. Obhoya Charan 
Bhooia V ICoiLAisH Chunder Bey, Obhoya 
Charan Bhooia v, Gopinath Bey. 

[I L. R. 14 Calc 751 

d.—N'on-payment of rent — 'Belingutslimcnt, Evi- 
dence of] Mere non-payment of rent does not 
extinguish or amount to a relinquishment of the 
light of occupancy. Hem Ghundra Choiudharl 
V. Cliand Almnd, I. L. R. 12 Calc. 115, explained. 
Nilmony Bassy w Sonatun Doshayi. 

[I L. K 15 Calc. 27 

(3) TRANSFER OF RIGHT. 

10.— T.-TF.P RentAGt{XlIofl%%V),s 93 (&) — 
Mortgage by esc -proprietary tenant — Act ‘‘ con- 
sistent with the purpose for which land was let ” — 
Act XII of 1881, 9, 56] The policy of the 

fi’amers of the N.-W. P. Rent Act (Xll of 188 1) was 
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RIG-HT OP 

(3) TRANSFER OP RIGHT 

not to protect the interest of the purchaser of pro- 
prietary rights, but that of the person whose pro- 
pi ietary rights have been sold, and who has become 
an expiopiietaiy tenant. It would be straining 
the law, as laid down in s (^) of the Act. to 
hold that a mortgage of his holding giauted 
by an ex-proprietary tenant was an act incon- 
sistent with the purpose for which the land was 
let, ” within the meaning of that provision. The 
words quoted have reference to something which 
may alter the chaiacter of the land, or cause injuiy 
to the land and thus to the land-holder. In the case 
of a mortgage by an ex-propiietaiy tenant, the 
land-holder would not be damnified by being un- 
able, in the event of his rent being in arrear, 
to distrain the crops grown upon the laud by the 
so-called mortgagee, s 66 of the Rent Act giving 
the land-holder a right to distrain any crops glow- 
ing upon the land, by whomsoever grown, in 
respect of which the anear arises, Dehl Pramd 
V. liar Paml , 1. L, R. 7 All 691, followed Wajiha 
Bihl V. Ahhnimi Singh , Weekly Notes, All 1883, 
166, referred to. Fatima Begam v. Hansi. 

[I. L. R, 9 All. 244 

RIGHT OF REPLY, 

1 ■^Pmetiee— JEmdence — Prosecutor^ right of 
reply — Witness called hy Court-Tender mq mit^ 
nesses for eross-emmmation — Crnnuial Procedure 
Code (Act X of 1882). 55 . 289, 540 ] The giving of 
any documentary evidence by an accused person, 
during t]ie cross-examination of the witnesses for 
the prosecution, and before he is asked under s. 
289 if he means to adduce evidence, does not 
give a right of reply to the prosecution The 
Queen-Pinpress v Grees Chunder Bancriec R. 
10 Calc. 1024, followed. Empri ss op India r. 
Kaliprosonno Boss 

[I. L. R. 14 Calc. 245 

Criminal Procedure Code^ 289 — Prosecutor's 
right to reply,] Where documentaiy evidence 
was put in by 'the* accused during the case for the 
Crown and heforeexammation of the accused Ildd, 
under s, 289 of the Code of Criminal Piocedure, 
that the Crown had the right of reply — Queen- 
Empress v. Grees Chunder Banergee, I. L R. 10 
Calc. 1024, dissented from. Q^teen-Empebss v. 
Yenkatapathi. 

[I. L. R 11 Mad, 389 


RIGHT OF SUIT. Col^ 

1. Intel est to support right ... 896 

2. Survival of right ... ... 898 

3. Caste questions ... ... 898 

4. Chanties ... ... ... 899 

,5. Compensation ... ... 903 

6. Conti acts and agreements ... 903 
7 Costs ... ... .. 903 

8. Decrees, suits on ... ... 904 

9. Basements ... . . . . 904 

10, Execution of decree ... ... 905 

U, Fresh suits... .. ... 907 


RIGHT OF BTIlT-eoiitmued, Col 

‘12. Landloid and tenant, suits con- 
cerning .. .. ... 907 

13, Municipal officers, suits against ... 908 

li. Obsti action to public way . . 908 

15 Office or emoluments ... ... 910 

16. Official Assignee . . 911 

17. Possession, suits for ... ... 911 

18. Public or pi ivate rights ... 912 

19. Sale in execution oi decree 912 

20 Subsciiption ... ... 913 

21. Tax . . ... 913 

22 Witness .. ... 913 


See Insolvency — Insolvent Debtors 
UNDER Civil Procedure Code, 

[I L. R. 10 AIL 194 

S^e Lunatic. 

n L. R. 13 Bom. 656 

See Nawab of Surat. 

[I. L. R. 12 Bom. 496 

See Parties— Parties to Suits— Bbna- 

MIDARS. 

[I. L. R. 16 Calc. 364 

See Transfer of Property Act, s 67, 

[I, L R. 11 All. 867 

(1) INTEREST TO SUPPORT RIGHT. 

1, — Specif e Belief Act s\ 89. — Sale of nnmoveahle 
property — Co renant hy lendorof good title— Suit 
and decree on a previous decree against purchaser 
— Suit hg vendor to set aside mortgage and decree 
as fraudulent — Vendor and Purchaser, ] A vendor 
of land who had covenanted with his vendees 
that he had a good title, and who after the sale 
had no interest, remaining in the proper by, brought 
a suit in which he claimed to set aside as fiaudu- 
lent a mortgage on which the defendant had 
obtained a decree against the vendees, and the 
decree itself He based hh right to maintain the 
suit upon his liability under his covenant. The 
vendees were not parties to the suit Held that 
as the defendant s mortgage had merged in 
his decree, the suit could only be maintained if 
the plaintff could show himself entitled to have 
the defendant's decree set aside, and that he had 
shown no interovst which would entitle him 
to maintain a suit for such a purpose. Jhuna 
V Beni Ram. n 

[I. L. R. 9 Ail. 439 

2. Smt h If junior memhers oftarioad — Fraud — 
Collusion hetiveen senior onemhers and aheneesf] A 
suit was brought hy the jumor members of a 
tarwad, which consisted of three stanoms and three 
tavaries against the haranamn and others to 
whom he had alienated some tarwad property, 
for a declaration that the alienations in question 
weie invalid: Held that the plaintiffs, though 
junior members of the tarwad, were competent to 
maintain the suit if there was collusion between 
the senior anandravans and the alienees and the 
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BIGHT OP BVlT~-~continued. 

(1) INTEItBST TO SUPPORT maW^—Gorifd, 

sfc.'ini foi tlie time being'. Ammd Kner v. The Court 
of Ward,<i (L. R 8 I. A. 22), consideied. Mahomed 
t \ Kpjshnan. 

[I L. R 11 Mad. 106 

3 — Caste— Te-admUsion to caste — Contract to 
proe7ire admmwn to caste — Contract made hy head 
of a caste tri rcyresentatue capacity not enforce’^ 
able hy Jinn after he has ceased to hold oflice,'} The 
defendant was the eldest of thiee brothers whose 
inotbei on her marriage had been put out of the 
Lovana caste for having married a man belonging* 
to a different caste. The defendant was anxious 
that he and his brothers shouid be re-admitted to 
the caste; and in 1864 he enteied into an agree- 
ment with the plaintiff, who was at that time 
one of the setias of the caste, whereby the latter 
agreed to procure the admission of the plaintiff 
and his brothers and get them mariied to giils 
belonging to the caste. In consideration of 
these services the defendant was to pay the plain- 
tiff the sum of Rs 6,000, whioh sum was to be- 
come due on the marriage of the defendant’s 
youngest brother to a girl of the caste, and to be 
expended in purchasing caste utensils, which 
were to be kept for the use of the caste. The 
plaintiff alleged that part of this money had been 
already paid to him, and that on the marriage of 
the defendant’s youngest brother in 1880 he had 
demanded payment of the balance (xiz , Rs. 3,149), 
which the defendant had not paid. He now sued 
to recover this balance. One of the witnesses at 
the hearing was the setid of the caste who had 
succeeded the plaintiff in that position. He stated 
that he and other leaders of the caste to whom he 
had spoken, disapproved of this suit : Held, that 
the suit was not maintainable. The agreement 
was made with the plaintiff as one of the heads 
of the caste. It was made with him in his re- 
presentative, not in his personal, capacity, and 
the benefit of the agreement accrued, not to him, 
but) to the caste. It was therefore for the caste 
to say whether they w ished to enforce the agree- 
ment. The plaintiff, however, had lost his posi- 
tion as one of the heads of the caste in 1869, and 
was no longer the spokesman or the representative 
of the caste. His successor had %old the Court 
that the leaders of the caste disapproved, as he 
did himself, of the suit. Under these circum- 
stances the suit was not maintainable. Pitamber 
Ratansi V . Jagjivah Hansbaj. 

£1. L. R.*i3 Bom. 131 

4 . — Suit hy father in Ms own 7 'iyhtfor defama- 
tion of daughter — Suit 7iot onamtainahle ] A suit 
for defamation of his daughter cannot be main- 
tained by a Hindu father suing in his own light 
and not as general attorney or on behalf of the 
daughter. A suit for defamation can only be 
brought by the person actnaliy defamed, if the 
person is sui juris, and if not sun juris, then under 
the provisions of the Civil Proceduie Code, by 
,his guardian or next friend. Daican Singh v. 

W,, D. 


BIGHT OF ShlT^contlnued, 

(1) INTERES*T TO SUPPORT RIGHT— 

3Iahip Singh , I. L. R. 10 All. 425, and Sai'vatM v. 
Mannai, I. L R. 8 Mad. 17.5, distinguished. Suh- 
haiyai* v. Krlmatyar, I. L. R 1 Mad. 383, and 
Luchunnsey Rowji v, Hui'hxui Nui^sey, I. L. R. 5 
Bom. 680, lefeired to.^ Data d. Param Stjkh. 

[I, L. R. 11 All. 1.04 

5 — Civil Procedure Code, s. 539, Interest neces- 
sainj to suppojt a suit nndir — Suit to rcmoie a 
trustee.'] The plaintiffs having an inteiest as 
the managers of a temple in seeing to the due 
performance of the leligious part of the admin- 
istiation of a eert-ain chanty endowed for the 
susteuanee of Biahmans a^id eonnectied with the 
temple, and being fuithei mteiestcd in its admin- 
istiation as Brahmans entitled under certain cir- 
cumstances to shaie in the benefits of the charity, 
sued under s. 639 of the Code of Civil Piocedure 
to lemove defendant from the trusteeship of the 
chaiity on the ground of fraudulent mismanage- 
ment . Held, that the plaintiffs’ inteiest did not 
suppoit the suit Queere : Whether a suit for 
the lemoval of a trustee will lie niidei the above 
section. Narasimha i;. Ayyan Chetti. 

[1. L. R. 12 Mad. 167 

(2) SURVIVAL OF RIGHT. 

6 — Civil Proeedui'e Code, s. 361 — Abatement 
of suit — Told — Malicious prosecution, suit for — 
Cause of action, survival of, as against heir of a 
deceased ivrong-doer — Act All of 1855 — Actio 
pei'sonalts inoritur cum persona, ” application 
of] The plaintiff sued to recover damages 
from the defendant’s father, M, for wrongful 
arrest and malicious prosecution. During the 
pendency of the suit, R died, and the plaintiff 
substituted the defendant as his heir and re- 
presentative. The defendant contended that the 
suit abated. Both the lower Courts disallowed 
the defendant’s contention, and awarded damages 
to the plaintiff, to be locovered from the estate 
of the deceased. On appeal by the defendant 
to the High Court : Held, reversing the decision 
of the lower Couits, that the suit abated on the 
death of R, his estate having derived no benefit, 
but, on the other hand, suffered loss, in conse- 
quence of his wrong-doing. Phillips v Horn- 
fray. L. R 24 Ch. D. 439, followed. It was con- 
tended for the plaintiff that Act XII of 1835 
gave the plaintiff a light to continue his suit 
against the heir of R Held, that Act XII of 
1856 did not apply to a suit, such as this, brought 
originally against the wrong-doer himself, and 
only subsequently songbt to be continued against 
hisheii. Haeidas Ramdas Ramdas Mathh- 

RADAS, 

rl L. Ras Bom. 677 

(3) CASTE QUESTIONS. 

7. — Custom— Caste usage— Populsion of memher 
of caste under 7nistalie of fact and without 
notice.] In a suit relating to the management 

29 



( S99 ) 


DIGEST OF OASES, 


BIGHT OP SUIT— 

(§) CASTE QUESTIONS— 

of tbe common property of the members of a 
Hindu caste, the plamtiff^s right to sue was 
denied on the ground that, having violated the 
rules of the caste, he had been es^pelied from 
it : Held (1) that it was open to the Court to 
determine whether or not the alleged expulsion 
from caste was valid ; (2) that if the plaintiS 
had not in fact violated the rules of the caste, 
but was expelled under the hond-jiddi but mis- 
taken, belief that he had committed a caste 
offence, the expulsion was illegal and could not 
affect his rights Per Kernan, J. — A custom or 
usage of a caste to expel a member in his ab- 
sence without notice given or opportunity of 
explanation offered is not a valid custom. KriS- 
KASAMI YIRASAMI, 

[I. L. B. 10 Mad. 138 

S . — JDupnte as Tight to office of Kliatil — 3Ia?io- 
medan Law — Bom, Beg, II of 1887, s. 21.] S. 
21 of Eeg. II of 1827, has no application 
to suits between Mahomedans. A dispute as to 
the right to an office, such as the office of 
hhatil) (or preacher) is said to be among Maho- 
medans, is not a caste question within the mean- 
ing of the term as used in the section ; a suit 
will therefore lie to establish such a light. 
Hashim Saheb valad Ahmed Saheb 
Huseinsha valad Earmisha Fakir. 

fl. L. R. 13 Bom. 429 
(4) CHAEITIES. 

9 * — 'civil Procedtire Code, s 6S9 — Sanctioyi 
giHinted to two persons separately to vistitnte 
suit %n respect of breach of charitable trust.'] JR, 
instituted a suit with Collector’s sanction to 
compel the performance of a charitable trust ; 
D was subsequently joined as plaintiff, having 
also obtained the Collector’s sanction to institute 
the suit: that the sanction obtained by B 

related back to the institution of the suit. Ra- 
MAYYANGAR l\ KRISHKAYYAKGAE. 

[I. L. U, 10 Mad. 185 


10 . — Sanction of Advocate- General, necessity of 
-^Civil Procedure Code 1877 and 1882, 539— 

Religious institution, suit concerning management 
of] In a suit brought in 1881 with no written 
consent of the Advocate-General by the head of 
an adhinam for declarations that a math was 
subject to his control; that he was entitled to 
appoint a manager ; that the present head of the 
math was not duly appointed and his nomination 
by his predecessor was invalid ; and for delirery 
of possession of the moveable and immoveable 
properties of the math to a nominee of the plaintiff ; 
the claim extended also to religions establishments 
at Benares and elsewhere connected with the 
math : Held that the consent of the Advocate- 
General to the suit was not required ; the suit hav- 
ing been instituted under the Civil Procedure 
Code of 1877 and the cause of action not being 
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RIGHT OF SUIT— ' 

(4) CHARITIES— 

an alleged breach of trust. Gtyana Same AST-" 
DHA Pandara Sannahdi V . Kandasami Tam- 

ri T. T? in Mad. 


11.— Public charltg— Trust— Public charlfabU 
or religious trust — Offemigs made to an ulol 
liability of persons in possession of an idoVs prif 
perty — Account — Jurisdiction of Civil Courts in 
cases relating to public cliarities — Civil Pioce- 
dure Code {Act X of 1887), in^ 

terest, ” meaning ^)/.] 1. A tiust for a Hindu 

idol and temple is to he legaided in India as one 

cieated “ for public ^haiitablo purposes ” with- 
in the meaning of s. 539 of the Code of 
Civil Procedme (Act X of 1877). 2. The Hindu 
law recognizes not only corpoiate bodies with 
rights of property vested in the coiporation 
apart from its mdividnal members, but also the 
juiidical persons or subjects called foundations* 

A Hindu who wishes to establish a religious or 
charitable institution may, according to his law, 
express his purpose and endow it, and the ruler 
will give effect to the bounty, or at least protect 
it. A trust is not required for this purpose as 
it is by English law. 8. Those who take charge 
of gifts made to a religions or charitable institti^_ 
tion — whether such gifts consist of^ cash, Jewels 
or land — incur thereby a responsibility for their 
due application to the purposes of the institution. 
They are answerable as trustees would be. even 
though they have not consciously accepted a trust ; 
and a remedy may be sought against them for 
mal-administiation by a suit open to any one 
interested as under the Roman system in a like 
case by means of a The plaintiffs 

as relatois filed this suit, under s. 539 of 
the Code of Civil Piocednie (Act X of 1877), 
against the defendants as trustees of the temple ’ 
of Shri Ranchhod Raiji at Dakor. The plaintiffs 
were five in number. The fiist plaintiff was the 
hereditary manager of the temple and its append- 
ant villages. The other plaintiffs w^ere piicst&; 
residing at Dakor, who ordinarily took charge of*- 
pilgrims visiting the shiine, and peifoimed wor-" 
ship of the idol on their behalf. The defendantt^ 
were the shevahs or ministers of the idol — about' 
one hundred and fifty in number — who took office 
by hereditary descent They remained in con- 
stant attendance on the idol, perfoimed the dail/ 
services at the temple, collected all the offeringt* 
made at the shrine, and kept them in a bhandaC 
or store-room." The god Shii Ranchhod Raiji wa^ 
held in great veneration by the followers of the- 
Vaishnava religion throughout Western India* 
Every full moon, thousands of pilgiims rGsorte<i 
to the shrine, and made offerings to the deity » 
of cash, ornaments, clothes, and other articles 
amounting in value to about a lakh of riipee3 
in the course of a year. Besides these offeringti? 
the temple enjoyed a grant, in perpetuity, of the^ 
revenues of several mam villages, of which 
Dakor and Xangri yielded the largest income. 
The plaintiffs sued as persons interested in the 
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RIGHT OF 

(1) CHARITIES — contuiuc^f, 
iiiaiatoiaance of this public lelig’ious and cliaii- 
table iiisfcifcution, and prayed that the Court v'ould 
mako the defendants, as recipients of the oRer- 

idol’s shrine, accountable, as tiustcos, 
ior the rig^ht disposal of the piopoity thus ac- 
^mred, The plain tilfs alleged that the income 
of the temple had largely increased, and liad 
been wrongly appropriated by the ilefondants to 
their personal purposes. They, therefore, prayed 
tor an account, for the appoiiitincut of a loceiver 
fox the lemoyal of the ffheniks from tlieii 
office, and for the settlement of a scheme of 
future management. The defendants answeicd 
{uitex alia) that the plaintiffs had not snch a 
direct mtcreat in the institution as to entitle 
them to sue under s. 539 of Act X of 1877 , 
that they themselves w'ere owners of the idol 
and of the idol’s property, and that, as such, they 
were not liable to render an account of the offer- 
ings they had collected at the shiine. They also 
contended that they weie not liable to be removed 
from their offices, which they and their ancestors 
had held for several centuries past The District 
dudge dismissed the suit, on the preliminary 
ground that except the liisb plaintiff, who was 
a hereditary manager of the temple, the other 
plaintiffs had not such a direct interest in the 
chanty as to eutitlo them to sue under s. 

of Civil Pioceduie (Act X of 
Ibi/) - reversing the decision of the Dis- 

trict Judge, that plaintiffs Nos. 2—5, as priests 
lesnUug at Dakor and taking part in the wonship 
of the idol, were directly interested in ifcs due 
performance and ifcs maintenance. Though they 
might not be trustees, they were clearly amon<»- 
those who, m practice, benefited by the execution 
or the tiust. They had thus an undeuiablc 
(onis 8t(VuU as relators, and the suit could 
piocoed at their instance Ilchl, further, that 
the were not the owneis of the offenn<rs 

made to the idol. As recipients of those offerings 
they weic responsible for their duo application 
to the purposes of the foundation. They weic 
liable, a.s trustees, to lender an account of iboir 
marmgoment. The Court accordingly diiectcd 
the District Judge (1) to take steps eibhor by ap- 
pointing a receiver, or othenvise? m his discrc- 
tion, for guarding the propciiy of the temple; 

to take an account: of the property and of the 
receipts and disbursements of the temple; (3) 
to mako the requisite oiders for recovering pro- 
peity appropriated by the , and (I) to 

diaw up a soheme for the future management of 
the temple and its funds, regard being had to 
the established practice of the institution and to 
the position of the Jihrmliit and of other persons 
connected with It. The jiinsdiction of the Civil 
(-ourfcs m matters of this kind discussed. Mano- 
Hx\R (jrANiiJSH TaJVIBEKAR i\ LaKHMIRAM G{o- 
VI N DRAM. 

ri. L. R. 12 Bom. 247 
See MajhOIIar v. Keshavram. 

[I. L. R, 12 Bom, 2G7 note 


RIGHT OF 

(0 CirAIlITIES — eonUji>ied, 

1^— foy ptihhy — P) 

vatctniffi hi^ leeyshijypyy of lluida temple 

relainuf to fyimt-^Cied Pyoeede/r fPde, ;](} 
.539— .O of Lfun.] The defend- 

ants made a gii 6 of 1. ami to a Hindu temple for 
the puiposG of defraying the oxpell^GS apportaiii- 
ing to tho^idol. The temple was built aiuUho 
1870 I'hc dcfeiidaiii.s obtained 
liom the Revenue autliouRos mutation of names 
111 the idol’s favour and an acknovdedgmenfc 
or tho person -whom they nominated as\tgenfe 
orinanaoer. Tlie plaintiff’, alleging that they 
had subsequently repossessed theinsolves of tho 
land and tho^ profits accruing tlieicfioin, and 
that he was interested as a Hindu in woiship- 
ping at the temple, and piofe.ssing to sue on 
behalf of the entiio body of the wor, shippers 
thctcafc, sued for a dcclaiatioii that the land wuas 
ime/p , and the idol entitled to hold it in his own 
name; that the defendants should bo diiected 
to apply the income of the pioperfcy to the piir« 
poses of the temple, and that the Couit should 
give such ordois and instmcfcions as mi‘>ht be 
uecessaij and pioper foi the future manage^ 
menfe of the temple and payment of income. 
No sanction to the institution of tho suit was 
obtained under s. 539 of the Civil Piocediuo 
Code field by the Full Bench that the giffe 
made by tbo defendants constituted a trust for 
tho purposes of the temple. Pey EufJE, C. J. 
and Tyrrell, J., that the defendants before 
the Court did not constitufco themselves trustees! 
m any sense: field also by the Full Bench thaii 
the suit was not maintainable as against those 
defendants. Per STRAroriT, J , that the suit 
was not maintainable under the Hindu law : 
that the trust was one for public religious pur! 
poses -that such a suit, in wffiich tlm plaintiff 
asked to have the trust adminisfcciod by tho 
Court, could not be maintained ■without tho 
Eanotion lequiicd by s. r,:'S of tbo Code : tliat 

‘■’*9 to be inapplioal.le, and Act XX 
tbo suit could not be maintain- 
ed without the sanction leqniied by that Act: 
and that, with reference to s 30 of tho Code., 
no cause of action had accrued to plaintiff alone 
on which he could maintain tho suit. Per 
Edge, C J , and Tyrrell, J , that if the trust 
weic oue foi public religious piupo.ses, tho suit* 
as against the defendants befoic the Court must 
laii roi nou-comphaneo with the provisions of s.531) 
ot the Code and, if for imvate or //;/<'nn-private 
ichgious puT poses, it must also fail, since there 
was no principle on which tlie plaintiff, as one 
of the ])ublic woishipping m tho temple, could 
maintain it against those defendants who were 
not tiiisteos, but (if they had wrongfully taken 
possession) tre.spaBMcrs ; that Act XX of ISGS 
couhl not apply ; and that, with ufference to 
s. of the (kxlc, the plaintiffcoulduotmain* 

tain tho suit alone on his own behalf, or on 
behalf ot himself and othcis against those defend- 

7- Jfmna (I. L. R 7 AIL 

17S), distinguished. Ji/aroliay aanedn Tamhehxy v 
LakJmifum (loeiud Pam (I. L. R, 12 Bom. 217) • 


( 903 ) 


DIGEST OE CASES. 


( 904 ) 


RIGHT OF SUIT— 

(4) GEA.mTim-~~co}iHitded. 

LvUfmussa Bill v. Nazirun Bihi (I L. E, 11 
Calo. 83) ; and Etra Lai v Bliairon (I L. E. 
6 All. €02), referred to. Wajkl AH Shall y, 
Bmatnllah Meg (I L R. 8 All. 31), approved. 
JlAGHUBAE Dial v, Kesho Eam inuj Das. 

[I L. R. 11 Ail. 18 

IS . — Civil Procediire Code^ s» eldest 

necessary to support a suit — Suit to remove a 
trustee.} The plaintiffs, having an interest 
as the managers of a temple in seeing to the 
due performance of the religious part of the 
administration of a certain charity endowed for 
the sustenance of Brahmans and connected with 
the temple, and being fuither inteiested in its 
administiation as Brahmans entitled under 
certain circumstances to share in the benefits of 
the charity, sued under s. 539 of the Code of 
Civil Procedure to remove defendant fiom the 
trusteeship of the chanty on the ground of fiaudu- 
lent mismanagement : Eeld, that the plaintiffs’ 
interest did not support the suit. Quaere • 
Whether a suit for theiemoval of a trustee will he 
under the above section. Nabasimha v. Ayyan. 

[I L. R. 12 Mad. 167 

(5) COMPENSATION. 

14. ‘ — Suit for co7?ipensation for wrongful seizure 
of cattle'-- Cattle Trespass Act {1 of 1871 ] A 
suit for compensation for wrongful seizure of 
cattle will lie in a Civil Couit, the provisions of 
Act it of 1871 being no bar to such a suit 
Nomjgz MoUaL v. Lall AJolmn Tagadgeer, 16 
W. R 279, approved of ; Aslem v. Kalla Bin’zi, 
2 C. L. R 344, dissented fiom. Shuttrughon 
Das Ooom^r v Hokna Showtal. 

[I. L. R. 16 Gale 159 

(6) CONTRACTS AND AGREEMENTS 

15. — Contract Act IX of 1872, ss. 10 and 
11 — Suit on a tond passed to a mino7\} A money- 
bbnd taken by minor is good in law, and may 
be sued on. Hanmant Lakshman t\ Jayarao 
Naesinha. 

[I. L. R 18 Bom 60 

(7) COSTS. 

16. — Suit to recover costs incurred %n foi'mer 
proceedings %n Court having jm'isdietion.} An 
objection to the attachment and sale of a house 
which was advertized for sale in execution of a 
decree for enforcement of lien, was allowed, 
upon the ground that the objector had purchased 
the house from the mortgagor and his purchase 
wa® not subject to the decree, to which he was 
not a party. The decree-holder then biought a 
suit against the objector, claiming a deolarjitiion 
of his right to recover the amount due under his 
deofee by enforcement of lieu against the house, 
and that the order releasing the property from 
attachment should be set aside, and also to re- 
cover the costs incurred by him in the execution- 


RIGHT OF SUIT — continued. 

• {!) QO^llS-^coiitmued. 

department on the defendant’s objection : Held 
also that inasmuch as where a Oouit, having juris- 
diction, orders or lef uses costs, a separate action 
for such costs cannot be brought, the plaintiff 
was not entitled to recover from the defendant 
the costs incurred by him in the execution-depart- 
ment. Maliram Das v. Ajudhia (I. L. R. 8 Ajl. 
462), followed. Kadir Bakhsh v. Salig Ram. 

[I. L. R, 9 All. 474 

(8) DECREES, SUITS ON. 

17. — Eeclaratorg decree — Maintenance smt, 
decree %n — Annual payments ] A Hindu widow 
obtained a decree 1876 which provided that she 
should leceive futuie maintenance annually at 
a certain rate, but did not specify any date on 
which it should become due. In 1887 she filed 
the present suit claiming an ears of maintenance 
at} the late fixed in toe decree of 1876 Held, 
that the suit did not he. Sahlianatlia v. Lalishnii 
(I. L. R. 7 Mad. 80), distinguished. Venkanna 
r. Aitamma. 

[I.^L.R. 12 Mad. 188 

(9) EASEMENTS. 

18 — Obstruction — Acf[uieseence — Suit for re- 
moval of obstruct ton — Decree for plaintiff quali- 
fied by declaring that parties retain rights exer- 
cised pm or to obstruction ] In a suit for the re- 
moval of a building which the defendants had 
erected, and which was an obsti notion to the 
plaintiffs’ right to use a couib-yard adjoining 
their residences, it appeared that the land on 
which the building stood did not belong to either 
party, but that all the inhabibants of the molmllou 
had from time immemoiial exeicised aright of 
way ovei ib to and from their houses. It also 
appeared that on a part of the same land, there 
had formerly stood a thatched building used as a 
‘•sitting place” by the lesidents of the 

that the light which was alleged to have 
been obsbi noted was not a public light of way, 
but a right which was confined to the people 
dwelling in the mohnlla and going to and from 
the houses in iM^mohulla ; and that the suit, being 
brought in respect of an interference with a pri- 
vate easement, was maintainable without proof 
of special damage Karm Bahsh v Budha, I.L R. 
1 All 249, Gehanaji v Ganpati, I. L R. 2 Bom. 
469, and Uda Begam v. Imani-ud-din, I. L. R. 
1 All 82, distinguished : Held also that there was 
no principle ^f acquiescence involved in the case, 
inasmuch as there was no evidence that the 
plaintiffs had given their actual consent to the 
building, and the only evidence of their acquies- 
cence could be that they did not immediately 
piotest, and the defendants must have known 
that they were building upon a court-yard which 
their neighbours had a right to use. Uda Begam 
V. Imam-ud'din, I. D. R. 1 All. 82, and Eamsden 
V. Dyson, L. R 1 H. L. 129, referred to. Eatehyab 
Khait V, Muhammad Tusue; 5Iuhammad Yusuf 

V. Eatehyab Khan. 


[I. L. R. 9 All. 434 
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RIG-HT OP SUIT ~^co}dimed. 

(9) EASEMENTS — comluded, 

19 — Primoy, right of — A customary 
right of privacy, under ceitain conditions, exists 
in India and m the North-Western Provinces, 
and is not unieasonable, but meiely an applica- 
tion of the maxims 8ic utere tuo %t aUemini noth 
laedas and aedifcare bi tuo p rop no solo nou hoot 
guod (ilten, noeeut A substantial intcifercnco 
with such a right, where it exists, if without the 
consent or acquiescence of the ownei of the domi- 
nant tenement, affords such owner a good cause 
of action. Gokal Peas ad i\ Radho 

[I. L. n. 10 All 358 

(10) EXECUTION OF DECREE. 

20 . — Ohjsctiou to attaelimetit hy gudgmont-de'btov 
on h el Lai f of others — Order against dee reedi older — 
CivU Procedure Code (Act XIV of 1882^, 241, 

278, 279, 280, 281, 282, 283.] Wheie a 3 udginent- 
debtor claims property which is the subject-matter 
of attachment, either on his own account as his 
own propel ty, under whatever light, 01 as the 
representative of third parties in which capacity 
he has been sued, the question between him and 
the attaching creditor is properly one between the 
parties to the suit under s. 24 1 of the Code of 
Civil Proceduie. But where the judgment-debtoi 
raises the claim or ob 3 Cction on behalf of third 
parties who are not represented before the Court, 
the order passed thereon must be legaided as an 
order undei s. 280 of the Code, and the only mode 
in which that order can bo contested is in a re- 
gular suit as provided by s 283. lu execution of 
a decree against a judgment-debtor in his private 
capacity the judgment-creditor attached certain 
property. Thereupon the judgment-debtor ob- 
jected that the property attached had been dedi- 
cated by him some time previous as mahf under a 
registered wahfnamah^ and that he was only in 
possession as inutwaU under the deed. The lower 
Court found that the document created a valid 
walif and allowed the objection and released the 
property from attachment The judgment-credi- 
tor appealed. At the hearing of the appeal it 
was contended that no appeal lay, inasmuch as 
the order was one under s. 280 of the Civil Pio- 
cedure Code. On behalf of the judgmcnt-ci edi- 
tor it was contended that the order was one un- 
der s. 244 and was thus appealable . Held that 
the order was one under s. 280 and that no appeal 
lay, the remedy of the judgment-ci editor being 
by way of a regular suit as provided by s. 283 
Boop Lall Dass V Bekani Mj^ah ; Mohineb 
Mohttn Roy v, Bekani Meah. 

[I, Ir. K. 15 Calc. 437 

2L~^Civil Procedure Code {Act XIV of 1882), 
ss» 280—283 — Judgment-debtor, suit bg, to estab- 
lish title to property the subjeet-inafter of claim, 
in cjoficuHon-gn'oceedings,'] A judgment-debtor is 
not necessarily a party against whom an order is 
made within the meaning of that term as used in 
s. 283 of the Code of Civil Procedure so as to 
preclude his instituting a suit after the lapse of 
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(10) EXEClTriON OF DECREE 
one year from the date of such order (the period 
of limitation pi escribed by Art. 11, Sch. II, Act 
XV of 1877) to establish his title to and to re- 
covei possession of the pioperfcy which has been 
the subject-matter of a claim in execution-pro- 
ceedings, and in respect of which an order has 
been made under s, 280 of the Code. Kbdar 
Nath Chatter ji v, Rakhal Das Chatteeji. 

Cl. L. R. 15 Gale. 674 

22. — Deceased judgment-debtor — Mx.ecntion 
aqaind a person not the legal 7'epresentati.ve.'} 
The defendants along with N and C, had brought 
a suit against one A, in the Civil Court at 
Peshawar in the Panjab, and obtained a decree 
on the 23rd July 1878 for Rs. 30,745-12. In 1881 
application foi transfer of tkS deeiee to the 
Court at Moradabad for execution was made and 
it was granted, but no steps were taken there- 
upon. On the 12th June 1883 J. died. On the 
30bh April 1884. the defendants again applied to 
the Couib at Peshawar treating their judgment- 
debtor as being then alive, for a fresh certificate 
to execute their decree in the Moiadabad district, 
and obtained it. On the 20fch of August 1885, 
they made an application to tho Distiict Judge 
of Moiadabad for execution of their decree, and 
in it it was stated that the application was 
“ for execution against w:l and after his death 
against A L, tho own brother, and D 2C, widow, 
and X P aLd others, sons of A, residents of 
Kiindarki, and the said A X at present residing 
at Umballa, and employed in the Commissariat 
Transport Department, judgment debtors.” It 
was further stated that the judgment-debtor 
is dead, and his heirs are living and in posses- 
sion of his estate, and A X himself has rea- 
lised Rs. 9,637-4-9 due to the deceased judg- 
ment-debtor from the Commissariat Department 
of Calcutta and appropriated the same, therefore 
to that extent the person of the said A X is 
liable.” Notification of this application was issued 
to A X as also to the other persons named 
therein. A X objected to the application as against 
himself stating that, although he was the brother 
of A, deceased, yet he always lived separate and 
carried on business separately ; and that there 
was no connection or partnership between him and 
the deceased judgment-debtor, and that he had no 
property of the deceased in his possession. Fur- 
ther that as A left issue, it was wrong to call 
him heir to A and take out execution -prooesp 
against him. In reply to these objections the 
judgment-creditors (defendants) did not contend 
that A X was the legal representative of the de- 
ceased judgment-debtor, but treated him as a 
person in possession of a sum of money belong- 
ing to the deceased and thercfoie liable to the 
extent of the sum so received by him. Tho Sub- 
ordinate Judge holding that A X was the bro- 
thei of the deceased and had realised the amount 
fiom the Commissariat Office, winch he failed 
to prove that he paid to the deceased, ordered 
execution to proceed against him, A L than 
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instituted this suit to set aside the older of tbe 
Suboidiuate Jude^e. It was contended first, that 
the suit was in efieot a suit under s 283 ot the 
Code of Civil Piocedme and theiefoie barred 
as not having been brought within a year 
from the order of the Subt)rdmate Judge ; and 
secondly, that the proceedings of the Subordinate 
Judge weie held under s. 214 of the Code and 
therefore no separate suit would lie * Held, that 
the first contention must fail, inasmuch as an 
essential condition piecedent to a suit uiidei 
s. 288 of the Code, is the making of an attachment 
of some property ; of objection being taken to 
such attachment ; of investigation being made 
into such objection ; and lastly, of its being 
allowed or disallowed, and these did not exist m 
this case. The second contention also must fail, 
as the SuhordiTiate Judge never treated the pro- 
ceedings in execution against A L upon the 
footing that he was the legal lepresenhative of 
the deceased judgment-debtor Mohamecl Aga 
All Khan v. Balnmhund^ L. R. SI. A. 211, Nadtr 
Mossa'm v. Bipen Chund Bassarat, 3 0. L. II 437, 
were referred to. Angan Lal t*. Gudar Mal. 

[I. L. R. 10 All. 479 

(11) FRESH SUITS 

23 — Clml Procedure Code^ sh, 318, 33,5 — Suit to 
recover possession of 2)roperti/ sold %n execution 
of deei'ee.j S attached certain land and a house 
in execution of a decree against E. M put in a 
claim, under s. 278 of the Code of Civil Pi ooe- 
dure, alleging that he was m possession as pur- 
chaser from E, The claim was rejected. No 
suit was brought by 21 to contest this order S 
purchased, the said land and house in execution 
and obtained a sale-certificate In 1884 S sued 
2£ to recover possession of the land and house, 
alleging that in execution-proceedings in 1882 he 
had been put into possession of the land, but not 
of the house, which was found locked up by the 
Court amin, and that 21 prevented him fiom 
enjoying both the land and house. 21 pleaded 
that S had iievei been put into possession, and 
again set up his title as purcliasei from E and 
possession under such title The Munsif found 
that S had been put into formal or coiistinetive 
possession of the land, but not of the house, and 
decreed the claim. On appeal the District Judge 
held that S was bound to proceed accniding to 
the provisions of s. 335 of the Code of Civil Pro- 
cedure to recover possession, and could not bring 
a separate suit . Held w'hether there had 

been legal delivery or not the suit was not haired 
Beyu V , Muttusami. 

[I. L. E. 10 Mad. 53 

(12) LANDLORD AND TENANT, SUITS 
CONOEHNING. 

24:.-~-2fadr(iS Bent Eeeovery Act Till of ISGc— 

39, 40,78 — Pnwechire Code, s. \l~^Ecinedii 

nf Unmt (((jgneiedhy notice of attaehmcntA A 
tenant haying receiyed a notice of attachment 
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•(12) LANDI.ORD AND TENANT, SUITS 
I COl^OmmUiiQ-eoHelHded, 

under s. 39 of the Rent Recoveiy Act sued in a 
District Munsif ’s Court to have the notice can- 
celled, no specific damage being alleged * Held, 
that the suit did not lie, Maiiomisd v, Laksh- 

MIPATI, 

[I. L. E, 10 Mad. 368 

(13) MUNICIPAL OFFICERS, SUITS AGAINST. 

25 — Bombay District 2Iuniciyal Aet {VI of 
1873), s, 33 — 8ubt to establhli right to bvdd struc- 
ture forbidden by 2Iumcipalli'y^ S. 33 of the 
Bombay Distiiet Municipal Act (VI of 1873) 
gives the Municipality a discretion to issue such 
ordeis as it thinks piopei with reference to a 
proposed building. Civil Courts cannot inteifere 
with that discietion, unless it is exercised in a 
capricious, w'anton, and oppressive manner. The 
plaintifi was the owner of two houses on each 
side of the passage of a Idiidki, or open square, 
containing three or foui othei houses He pio- 
posed to connect the two houses by building a 
stoiy acioss the passage at such a height as not 
to inteifeie with the passage of those who were 
entitled to go to and fro. He applied to the local 
Municipality for permission to build in the man- 
ner he proposed. The Municipality forbade the 
woik, on the ground that it was likely to inter- 
fere with the access of light and air to the neigh- 
bouring houses The plaintiff thereupon sued 
the Municipality to establish his light to build 
the pioposed structure. It was contended for the 
plaintiff that the Municipality ought not to have 
refused pei mission in the interest of the neigh- 
bouring householdeis, who weie able to protect 
their own rights in case of injury : Held, that 
the suit would not lie as the order of the Muni- 
cipality lefnsing permission w^as notan unreason- 
able one under the circumstances of the case : 
Held, further, that the authority of the Blunici- 
pahty was not m any way affected by the cir- 
cumstance that the pioposed erection might be an 
encroachment on private rights subjecting the 
plaintiff to an action by the persons injured. 
Nagau valab Naesi r . Municipality of 
Dhandhuka, 

^ [1. L. Rtt 12 Bom. 490 

(14) OBSTRUCTION TO PUBLIC WAY. 

2Q.—S2}eetal damage— Lease — Eight of lessee — 
Treipuss ] The plaintiff, a holder of a ten years’ 
lease of the share and rights of one of the co- 
sharers of a village, sued for the demolition of 
ceitam buildings and consti uctions on a plot of 
land within the area of the village, on the ground 
that the public had been veiy much incon- 
venienced m going to and coming from the road, 
and in taking caits, carriages, cattle, &c , and 
that lie by reason of his own inconvenience, and 
also as lessee in possession of the entire rights of 
his Ie,ssor, had legally .and j’ustly a right to bring 
the action. The findings of fact were that by 
the terms of the lease plaintiff was entitled to 
maintain the action as representing the zemindari 
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(11) OBSTRUCTION TO PUBLIC \YAY--co7iM, 

rights of his lessor ; that the obstructions com- 
plained of existed when the lease ■was grant- 
ed ; that the roadway mentioned in the plaint 
was one used by the public m general as a foot- 
path and also for vehicles, and that the buildings 
complained of had encroached on the road 
The suit was dismissed by the fiist Com t, but 
decreed ill appeal by the lower Appellate Court: 
Held, that in the absence of damage over and 
above that which in common with the lest of the 
public the plaintiff has sustained, his action must 
fail. Public nuisance is actionable only at the 
suit of a party who has sustained special damage, 
and the case law of British India in this lespect 
is the same as the rule o!f English law on the 
subject. Fuither, that the lease to plaintiff 
failed to show either that the land upon which 
the defendant has built is included in the lease, 
or that it intended to confer upon the plaintiff 
any light to question the legality of the erections 
exishng at the time of the lease. v 

hm Affd, I. L R, 2 Bom. 457, and Kanm Balidt 
V. BtidJia, 1. L. R. 1 All. 249. refeiied to. Ram- 
PHAL RaI V, RAGHUNANDAN PuASAD. 

[I.L. R. 10 AIL 498 

27. — Ohi,truei({))i ht/ building — Suit bg zenihidav 
for removal of buildinq — Speeuil damage'] The 
plaintiff, who is tho zemindar of the village, 
brought an action claiming to have a eliabufra or 
building erected by the defendant in one of the 
village loads removed. The road in question was 
a laiteliatovid. used by the village over which the 
public had a right of way, and it had boon de- 
dicated as a road for the use and convenience of 
the general public, The plaintiff got a decree 
for the removal of the eliabufra and the defend- 
ant appealed : Held, that tho rule of English law 
that a member of the public cannot maintain an 
action for obstruction to a public road without 
showing ’special injury to himself beyond that 
suffered by any member of the public, does nob 
apply to a zemindar who or whose piedccessor in 
title had dedicated to the public the road over 
his zemindar i land A zemindar in giving the 
public a light of road of way over his land does not 
give the public or any one else it light to inter- 
fere with the soil of the road, as by erecting a 
building upon it. In such a case the zemindar 
has in common with the public the right to use 
the road as a road ; over and above it, he has a 
right to the soil in the road, whii^h he had never 
given to the public. In an action of this kind, 
the zemindar does not sue as a guardian of the 
public, but in respect of an interference with his 
own rights of property. Baroda Pramd MtuU- 
afee v. Ooracliand Mustafec, 3 B. L R, A. 0. 295, 
12 W. E 100, discussed, Bomston v. Paijiie, 
2 Smith’s L. C , 9th Ed. ,151, B, v. Pratl, 4 E. & 
B 800, Bolls V. Vesti'y of St. George the Mariijt 
Soutliwarh, H Oh. D 785, and GoodsotiY. BaeluxiaU 
son, (L, R, 9 Oh. D. 221), referred to Tota v. Sar- 
DUL SiNOn. 

Cl. L. E, 10 All. 553 
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28 — Kartiam — Madras Segidation XXXIX of 
ISOi, .s\ 7 — OlUee of karaam ni a zemindari village, 
Sueees^ioiL io — Female claimant — Ineajfaeitg 
of lie. r their ] The harnam of a zemindaii village 
having died, loaving^a widow his heir, the zemin- 
dar appointed her to the office of haniam. The 
neatest male sap in da of the deceased hnrn.am 
(from whom he was divided) sued to establish his 
iiglit to the office of harnam * Held (1) that a 
woman cannot hold the ofEce of harnam: Held 
furthei, (2) that when the immediate heir is in- 
capacitated, the neaiest male sapinda of the de- 
ceased haniam is entitled to succeed to the office, 
he was thciofoie the proper person to maintain 
the suit. Chandramma i\ Venkatraju. 

£I Ii. R. 10 Mad 226 


29 — Civil Procedure Code, s. 11 — Ilcreditanj 
right to an, ofliee—Beolai atorg deciee — Jurlsdie^ 
tw)i— ‘Emolument.] A puit for the establishment 
of a right to the hei editary title of musicians to 
a will he under s. 11 of the Code of Civil 
Procedure, notwithstanding that the light sought 
to be established IS one which bungs in no profit 
to those claiming it. MamAT RAM Bayan 
Bapu Ram Atai BuRii Bhakat. 

[I. U R. 15 Calc. 159 


30 . — Civil Court's Jurisdiction over suits in re* 
speot of an injury eaused by exclusion from an 
hereditary ojUee — Bombay Hereditary O/hces' Act 
{III of i87 4), s 40 — Election of an olfieiator — 
Free election— Agreement in restraint of free 
election— Bombay Act Jre/IS76, s 4, Its ajypVica* 
tion to suits bewteen private persons ] The plain- 
tiff and his co-sbaiers in a hulharni i^atan, entered 
into an agreement in 18o9 for the performance of 
the duties of the by the several sharers m 
turn. The agreement provided that if any of the 
shai’ers prevented the nomination of a sharer to 
officiate in his tain, he should pay Rs. 100 as 
damages to the peisou thus excluded from office. 
The plaintiff alleged that in 1883 it was his turn 
to officiate, that tho defendants, instead of elect- 
ing him in accordance with the agreement, nomi- 
nated another person, who was confiimed in the 
appoiiitmont by the Oolleotor. The plaintiff, 
theiofoie, sued the defendants to recover Rs. 100 
as damages for bieach of the agreement of 18 G9 : 
Held that the agreement could nob bo enforced by 
a civil suit, as it was opposed to the pplicy of 
s. 40 of Bombay Act HI of 1874. which contem- 
plates a free election of an officiator by the whole 
body of registered representative ratandars to 
whom the Collector issues his notice~an elec- 
tion unfettered by any promises made beforehand 
by any of the sharers : Held, also, that a suit in 
respect of any injury caused by exclusion from 
office or service is barred by the second paragraph 
of cl. (m) of s. I of Act X ofl87G. Having 
regard to tho wording of the several clauses of 
g, 4, the bar thorem provided is not limited to 
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RIGHT OF 

(15) OFFICE OR -miOLmimT^-eonohithd. 

Buits against Government. Karo Pandurano v. 
Mahadev Purshotaai 

[I. L.R. 12Bom 614 

31 — Cml Procedure Code, 1882, $. 11 — Suit 
for cm office to ndiicli no fixed fees are attached, "I 
Under r. 11 of tlie Code of Civil Procedure 
(Act XIV of 1882), a suit for an office will lie, 
even though the office be a leligious one, to which 
no fixed fees are attached. Hashim Saheb 
VALAD Ahmed Saheb %\ Huseinsha valad 
Karimsha Fakir. 

{I* L. R 13 Bom. 429 

82 ^Suit for a declaration of plaintiffis'* inght to 
offifiate as pnests and reeeive offerings^ Jurisdic- 
tion of Civil C(mrt.‘] A suit will lie in a Civil 
Court for a declaration of the plaintiffs’ light to 
officiate, in alternate years, as piiests in a temple 
and receive the offeiings to the idol. Limba bin 
Krishna v, Rama bin Pimplu. 

[1 L. R. 13 Bom. 348 

(16) OFFICIAL ASSIGNEE. 

33 ’—Suit for unauthorized payment made ly 
assignee - Insolvent Act 11 and 12 Tic, c 21, 
ss 28 aiid 29 — Fraud ] The account of an estate 
formerly in the hands of a deiivative executor 
who became insolvent and died in 1856, having 
been pending inCouit for manyyeais, some of the 
parties being interested in the oiigmal estate and 
others as the insolvent’s Cl editors a compromise 
was effected, under which a suit, brought in 1858 
by the official assignee, representing the deceased 
insolvent, was dismissed by the consent of parties 
in 1875. Part of a sum of money paid to the 
Cl edit of th^ insolvent’s estate in pnrsuance of 
the compiomise, was made over, upon the passing 
of the consent decree, with the knowledge of the 
assignee, but without notice to oi the sanction 
of the Court, to a peison who had assisted in 
taking the account. Fiom the representatives of 
the latter, he being now deceased, tbo succes^oi 
in office of the assignee claimed lepayment. In 
legaid to the facts, that he was neither a party to 
noi had any contiol ovei, the compiomised suit, 
that ho owed no duty to tho Com i m re-^-poct of it, 
nor to the creditors of the esuato , and thau he 
had taken no unfair advantage of the assignee 
I/e/d that there were no grounds upon which thi.s 
repayment could be claimed. Abdool Hossein 
Zen AIL Abadi v Turner (Official Assiq-nee ) 

£1. L. R 11 Bom 620 
[L. R. 14 I. A. Ill 

(17) POSSESSION, SUITS FOR, 

S4r,— Suit for possess/ on ly purchaser at sale in 
of decree-^Civll Procedure Code (Act 
XJP ^ 1882), 11, ’Concurrent remedies A 

A purchaser at a sale in execution not having 
applied to the Court for possession under s. 318 of 
the Code of Civil Procedure, brought a regular 
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tl7) POSSESSION,^ SUITS mR- concluded, 

suit to obtain possession of tbe property purchased : 
Feld, that, although a remedy might bo open to 
the plaintiff undei s. 318, still he was not preclii* 
ded from bringing a regular suit, the remedies 
being concurrent. Kishori Mohun Roy 
Ohowdhry V Ohunder Nath Pal 

(I. L. R. 14 Calc. 644 

(18) PUBLIC OR PRIVATE RIGHTS. 

35. - Bight to graze cattle— Civil ProeedweCode, 
ss 31, 63 — Puhlic right— Amendment of plaint,"} 
A sued for an injunction to restrain interference 
with his right to graze cattle on the bed of a cer- 
tain tank. The others raiyats of the village in 
whom the same right vested were oiiginally joined 
as plaintiffs, but the plaint was amended under 
s. 53 of the Code of Civil Procedure, and their 
names were struck off the record. A proved no 
special damage* Held that the fact that the 
other raiyats of tbe village bad similar lights did 
not make ^’5 light a public right in the sense that 
no action could be brought upon it unless special 
damage was proved. Venkatachala v Kuppu- 

SAMI. 

fl. L. R. 11 Mad 42 

(19) SALE IN EXECUTION OF DECREE. 

36 — Suit to set aside sale for irreffularity — 
Bengal Act VII of 1880 — Civil Procedure Code, 
1882,^5. 311, 312] The woids “in respect of 
sales in execution of decrees ” in s 19 of Bengal 
Act VII of 1880, do not include any proceedings 
instituted ajter the sale for setting it aside. 
Ss. 311 and 312 theiefoie of the Civil Procedure 
Code do not apply to sales under a certificate. A 
suit therefore to set aside such a sale for iiregu- 
laiity IS not bailed by s. 312. Sadhusaran 
Singh v. Panchdeo Lal, 

[X. B. R, 14 Oalo. 1 

Ram Logan Ojha v. Bhawani Ojha. 

[1 li. R. 14 Calc. 9 


Q7 -—Suit to set aside sale —Fraud — Sale under 
Act X of 1859 — Civil Procedure Code, s 241 — Act 
XXIIl of 1861, *^5 11.] .7? obtained an 
decree f 01 an eai 8 of rent against 3. under Act 
X of 1859, and in execution of that deciee 
brought the tenuic to sale. At the sale the ten- 
ure was purchased by X, S then brought a suit 
against B and to set aside the sale on the 
ground that tbe lent decree and all execution- 
proceedings taken thereunder were fraudulent, 
and alleging that B was the actual purchaser 
in the name of X. An objection was taken that 
the suit would not he, and that the questions in 
the suit were such as could have been determined, 
and were determined, by the Court executing 
the decree: Held that neither s. 244 of the 
Civil Procedure Code, nor the corrosponding s 11 
of Act XXIII of 1861, has any application to 
proceedings m execution of a decree under Act 
X of 1859, and that the suit, being one to set aside 



( 913 ) 


DIGEST OP CASES. 


( 9U ) 


RIGHT OF SUIT —coniitined 

(10) SALE IN EXECUTION OF DEORE:^- 

conelmlcd. 

the sale on the giouud of fraud, was maintain- 
able. 8a rod a Chora Choch'thutty v. Mahomed 
Xs’?// 3I(uih, I L. R. 11 Calc. 376, distinguished. 
BuoJO Gopal Sarkar t. Busirukhisa Bibt. 

[I. L. B. 15 Calc. 179 

Sec Moiienjdro Narain Ciiaturaj v, 
Gopal Mondul. 

[i.L H 17 Calc. 769 

(20) SUBSCRIPTION. 

88 — Subser/jdioa, Suit for — Liabditij of sub- 
sen hers to a proposed 2'oiow Hall.'] A suit will he 
to recover a subscription piomised. the subscriber 
knowing that, on the faith of his and other 
subsciiptions, an obligation is to be incurred to 
a conti actor foi the purpose of erecting a build- 
ing to be paid for out of the moneys subscribed-.' 
Kedar Nath Bhuttaciiarji v, Goeie Maho- 
med. 

[I L R 14 Calc. 64 

(21) TAX. 

39. — Sait to reeoccr tax illeyalhj lei ted — liomhay 
Ahhiri Act (V of 1878), s. 20, Omission to 
stay pii'oeeed mgs 'under A Though a pexson sub- 
jected to an undue demand may. under s 20 of 
the Act, take steps by winch the Oollcctoi’s pro- 
ceedings may be stayed, still his abstention from 
sucli a course will not deprive him of his ordi- 
nal y right to lecovcr money wrongfully taken 
from him for the benefit of a thud person. 
Narayan Venku V, SAIvHARAM Nagu. 

fl. L. R. 11 Bom. 619 

(22) WITNESS. 

'Cause of action, — Sunt for damages caused 
hg false statement of witness ?n a suit ] No action 
will lie against a witness for making a false 
statement in the coiuse of a judicial piocceding, 
OlIIDAMBARA V. ThIRUMAEI. 

[I. B. R. 10 Mad. 87 

4:1 —Slander -- PrinJege of witness — Slander 
uttered by witness whilst loidet'^ examination in a 
judicial yfroceedingf] A witness in a Court of 
Justice IS absolutely piivileged as to anything 
ho may say as a witness having reference to 
the enquiiy on which he is called as a wit- 
ness The plaintiff sued to recover damages for 
slander, the statement compfamed of being 
allegod in the plaint to have been made by the 
defendant while being examined as a witness 
dining the healing of a case before a Magistiate. 
It was found that the statement was made in 
answer to quostions put to the defendant as a 
witness and allowed by the Court as relevant to 
the case. The plaintiff alleged that the state- 
ment was made maliciously, that the defendant 
bore him a grudge, and that it was to give vent 
to that grudge and to injuio his reputation that 
the statement was made . llcld^ that the plaint 
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disclosed no cause of action, and that the suit 
had been properly dismissed Bhikumber Sixa 
V. Becitaram Sirkae. Bhikumber Singh 'o, 
Goti Kristo Bas. 

• [I. L. R. 15 Calo. 264 

42 . — Defa mat ton — Ca use of action — Verbal abuse 
— Special damage — — Pr?vilege.~\ The 

plaintiff was cited as a witness by one /Sin a 
suit instituted by him against defendant. After 
plaintiff’s evidence had been concluded, in which 
he stated that there was no enmity between him 
and defendant, the defendant was examined by 
the Court, and stated that there was enmity 
between him and plaintiff, and on the Court 
inquiring to know what was the cause of enmi- 
ty, defendant used words coia^eymg the mean- 
ing that plain tilffi’s descent was illegitimate. In 
a suit for slander instituted by the plaintiff ; 
— Held by Brodhurst, J., that, under the cir- 
cumstances, the statement complained of was 
made by defendant while deposing in the witness- 
box, and was therefore absolutely privileged. Per 
Mahaiood, J. (contra'), that the question whether 
or not the statement complained of was made 
by defendant in course of his deposition, or 
after it was finished and when he was no longer 
in the witness-box, had not been tried, and the 
order remanding the case for tiial on the merits 
was light Fiiither, that the English law of 
slander as forming part of the law of defamation, 
and, as such, drawing somewhat arbitrary distinc- 
tions between woids actionable y;6'7' se and words 
requiring pi oof of special or actual damage, 
is not applicable to this country, either by reason 
of any statutory provision or by any uniform 
couise of decision suiOacient to establish such 
distinctions as part of the comAion law of 
British India ; that whilst the English law of 
defamation lecognises no distinction between 
defamation as such and personal insult in civil 
liability, the law of British India recognises 
personal insult conveyed by abusive language as 
actionable per se without proof of special or 
actual damage ; that such abusive and insult- 
ing language, unless excused or protected by any 
other rule of law, is in itself a substantive cause 
of action and a civil injury, apart from defam- 
ation, and that malice is an element of liability 
foi abusive and insulting language, and that 
such malice will be presumed or inferred, unless 
the conti ary is shown that when the defend- 
ant is not absolutely privileged and protected 
by reason of the office or occasion on which he 
employed such language, he renders himself sub- 
ject to a civil liability for damages, irrespective of 
any plea of justification based upon proving the 
tiiith of the statements contained in the abusive 
and insulting language complained of ; that the 
rule of English law as to the piivilege or |)rotec- 
tion of a witness in regard to defamatory state- 
ments made in the witness-box is based upon 
a public policy which is equally applicable to 
insulting and abusive language used by such 
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RiaHT OF SUIT-^’ oncludoch 
(22) WITNESS— 

witness ; and sncli statements when made in the 
witness-box are privileged and protected, oven 
though made maliciously and falsely, so long as 
they are relevant to the inquiiy in the bioadest 
sense of the phrase ; and tjiat even wheie such 
statements have no reference to the inquiry, the 
defendant may pi ove the absence of malice and 
that they were made in good faith for the public 
good. DAWAiff Singh v. Mahip Singh. 

[I. L. H. 10 All. 425 


RiaHT OF WAY 

See Eight of Suit— Easements. 

[I. L. R, 9 All. 434 


RIGHT TO 

1 . — Application for Ueeiem-- Order to sTioio 
eause.^ Upon the he ai in g of an application for 
review of judgment, upon which an Older has 
been passed directing the opposite party to show 
cause why the application should not be granted, 
counsel for the opposite party should begin. 
Ghansham Singh v. Lal Singh. 

ri.L.R 9 AIL 61 


2 — Hearing of case on prclinunary At 

the hearing of a case on a pieliminaiy issue the 
defendant, by whom the issue was raised, was 
held to have the light to begin. Fatmabai v 
Aishabai. 


{I. L. R. 12 Bom. 454 


RIGHT TO USE OF WATER. 

— 1882) ss, 6,7. 17 — Natural 
streams — Surface water — Mights of riparian 
owners.'] The owners of a tank fed by natural 
streams, which depended for their supply on 
natural rainfall and surface watei, sued for an 
injunction to restiain superior lipaiian owners 
from damming the streams or interfering with 
the supply of water, over which the plaintiffs 
claimed a light of easement. The issue as to the 
ownership of the land on which the sti earns lose 
was undecided Held, (1) The Easements Act 
only declared the existing law as to easements 
over water ; (2) An easement can theiefoie be 
acquired in regard to the water of the rainfall. 
But surface water not flowing in a stieam and not 
permanently collected in a pool tank oi otheiwise, 
is not a subject of easement by prescription, 
though it may be the subject of an express grant 
or contract ; (3) It is the natural right of eveiy 
owner of land to collect or dispose of all water on 
the surface which does not pass m a defined 
channel ; (4) Riparian owneis are entitled to use 
and consume the water of the stream for drinking 
and household purposes, for watering their cattle, 
for irrigating their land, and for purposes of 
manufacture, subject to the condition (i) that the 
use is i:easonable, (ii) that it is required for their 
purposes as owners of the land, and (iii) that it 
do^ not destroy or render useless or materially 


RIGHT TO USE OF WATER— 
dimfnish oi affect the application of the water by 
inferior riparian owneis in the exeicise either of 
their natural right of their right of casement if 
any ; (5) It was theiefoie necessary to ascertain 
wheie the streams rose, and the course, source 
and length of their tributaries. Perumal v. 
Ramasami. 

[I. L. R. 11 Mad. 16 

RIOTING. 

See Sentence— Cumulative Senten- 
ces. 

L. R. 16 Calc. 442, 725 

— Unlaxoful Assemhhj — Penal Code {Aet XLV 
of 18G0), ss, 141 and^m.] A party of persons 
consisting of some five peadas and a number of 
coolies sufficient for the -work to be done, went to 
a spot on a xiver flowing through the lands of 
for the puipose of either repairing oi electing a 
T)U7id across it to cause the water to flow down a 
channel on the lands of their mastei T. The 
river at the time was almost dry, and the paity 
did not go armed ready to fight or use force, and 
they did not duiing the subsequent occurrence 
use force. Having arrived at the spot about 10 
A.M. they proceeded to work at the hand until the 
afternoon. At about 4 pm a body of men, con- 
sisting of about 1,200 in all, many of them armed 
with lathies and headed by the piisoners, who 
were seivants of 31, which had been seen collect- 
ing togethei dm mg the day. pioceeded to the spot, 
and about 25 or 30 of them attacked Ts men, 
some five of whom were more or less seveiely 
wounded with the latinos. The occurienoe re- 
sulted in the conviction of some of Hs servants 
for liofcing under s. 147 of the Penal Code. M'^s 
people wholly denied any light on the pait of T 
to constinct on repair the land, and had previous- 
ly denied the existence of such right, and refused 
permission to Y to exercise it. It was contended 
that the assembly of i/’s people was not an 
“ unlawful assembly ; ” that the iuteifeience by 
Ts people wdth the channel of the river justified 
them lu coming to stop the woik, and the show 
and use of foice in compelling them to do so : 
Held, that the prisoners had been rightly con- 
victed Queen v^, Mitto Singh, 3 W. R. Cr. 41 ; 
Shanlier Singh v. Burmah 31ahto, 23 W. R. Or. 25, 
and Birjoo Singh v. Xhuh Lull, 19 W. R. Cr. 66, 
refeiied to and commented on, Ganouri Lal 
Das V. The Queen-Empress. 

[. Ii. B. 16 Calc. 206 

ROAD CESS ACT (BENGAL ACT IX OF 
1880) s, 47. 

See Special Appeal— Orders subject 
TO Appeal. 

[I. L. R. 16 Calc. 638 

, ss. 60 — 71. — Cesses — Bcnt-fiee lands — 

Notice ] Plaintiffs sued to recover arrears of road 
and public works cesses on account of certain rent 
free land, claiming double the amount under s, 58 
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ROAD CESS ACT (BENaAL ACT IX OF 
1880), ss. 50, 70 — eoMluded, ^ 

of tiio Cess Act (Bengal Aci IX of 1880). li was 
found tliat no notice of the valuation, had been 
published as icquiied by s 52 of the Act, and it 
was held by the lower Court that the plaintiffs 
were theiefoie nob entitled to lecover double the 
amount under s 58. It was then contended that 
he was at any rate entitled to iccover the amount 
of the cesses with inteicit under s. G‘2* Jleld, 
that the latter section di'l not give the holder of 
the estate oi tenuie a right to recover the cesses 
payable under s. 5(5 before publication of notice, 
and that the plaintiff was therefore not entitled to 
a dcciee, and that his suit must be dismissed. 
RaS BEHAia MuKERJEE l\ PiTAlirEORI CllOW- 
DHEANI, _ 

[I L. R. 15 Oalc 237 


RULES MADE UNDER ACTS. 

See Madras Abkari Act, ss, 29, 65. 

[I. L. R. 11 Mad.. 250 

See Stamp Act, 1879, s. 3, cl. 10. 

[I.L. R 11 Mad. 377 

— Boiindiiry^mai?iS--Bo'ml)ny Act V of 1879 — 
Bides 101 cind 111, cdi. 3 {a) of the ndes viade 
under the Bombay Band EeLenue Act V of 1879, 
s. 214 — Sicrvey settlement, meaning oj ] The accused 
was charged befoie a Second Class l^Iagistrate 
with digging caith within a space of two cubits 
of an eaithen bonndaiy-mark, lu contravention 
of Rule 101 of the Rules made by Government 
undei s 214 (y) of the Bombay Land ilovenue 
Code (Act Y of 1879) The Magisti ate convicted 
the accused under Rule 111, cl, 3 {a), and sen- 
tenced him to a fine of one rupee Uetd, 
the Rule .101 is nob such a rule as can be legally 
made under s 214 (y) of the Code. It is nob a 
rule '‘for the admiiii&tiation of a survey settle- 
ment.” Such a settlement is a settlement of the 
land levenue, and i elates only ro such matters as 
aie refeiied to in Chaptei YIIl of the Code, and 
not to boundaries or bouudaiy-maiks, which wcic 
dealt with in Chapter IX. Queen-Empress r. 
Ierappa. 

[I. L. R. 13 Bom 291 

RULES OF HIGH COURT, BOMBAY. 
, Rule 6 

See Practice— Civil Cases — Commis- 

sioner EOR TAKING ACCOUNTS. 

[I. L. R. 13 Bom. 368 

, Rule 190 of 1885 

•--Clid Proeedure Code, 1882, ^Practice 
•—Appeicl — Seenrdy for robts — Cods of the 
appealj] The rule (190 of the High Coiut Rules) 
that an appellant shall, with the memorandum of 
appeal, deposit in Court the sum of Rs. 600 as 
secuiity for the costs of respondent in the appeal, I 


RULES OP HIGH COURT, BOMBAY. 

eoneludedt 

is one which though possibly not without excep- 
tion, is generally applicable to all cases indepen- 
dently of any cousideiation as to what the coats 
of the appeal will amount to. Ahmed bin EsSA 
KhALIEEA V. ESSA BIN KHALIPIi’A. 

^ , [I. L. R. 13 Bom. 458 

, Rule 208. 

See Small Catjsb Court, Presidency 
Towns— Practice and Procedure 
—Rehearing 

[I L. R. 12 Bom. 408 

RULES OF HIGH COURT, CALCUTTA. 

, Rules and Orders Appellate Side, 

86 , 162 

See Pleader— Appointment and Ap- 
pearance. 

[I. L. R. 15 OalG. 706 

See Practice— Civil Cases— Pleader 
Appearance op. 

[I. L. R. 15 Oalc. 706 

, Rules No. 341, 436. 

See Registrar op High Court, Autho- 
rity OP. 

[I.L R. 16 Calc. 330 

RULES OF HIGH COURT, N.-¥/. P. 

Judgment — Civil Cases— Form and 
Contents op Judgment. 

[I. L, R. 9 All, 93 

1 — Admission of appeals under Letters Patent 
A" - ]p. P , el, 10 — Limitation — Rules of praetiee of 
High Court of 21s25 May 1873.] It must be assum- 
ed that Rule I of the Rules of Practice adopted 
by the High Court for the Noibh- Western Pro- 
vinces on the 2l8t May 1873, regarding the ad- 
mission of appetils under a. 10 of the Letters 
Patent,” which provides that such appeals must 
be piesenbed to the Assistant Registiar within 
ninety days of the 3 udgment appealed fiom, had 
a legal origin, and was not ultra uires of the 
Couit. JIarrak t)ingh V Tnlsi Bam Sa7iu,5B. L R, 
47, and Fazal Muhammad- v Phnl Kuar, I L. R. 
2 All. 193, ref cued to. Naubat Ram u, Harnam 
Das. 

[I.L. R.9 All. 115 

2. — Buies of Court of 2^iid Mag 1883 — Praetiee 
— Pleader — VaJialatnama — Pleader handing over 
his brief to another — Civil Proeedmre Code, 

30, 37, 39, 035.] The Rule of Court, dated tlio 
22nd May 1883, and authousiug legal ptaefci- 
tioncrs in certain cases to appoint other legal 
practitioners to hold their briefs and appear in 
bhoir place was passed to facilitate the woik of 
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KULEB OF HIGH GOtJET, N.-W. P.— 

concluded* 

the Court and for the convenience of the pleaders 
practising* before it, and was fully within the 
powers conferred upon the High Court by s 635 
of the Civil Piocedure Code. Matadin v. 
Gang A Bai. 

[i;. L E. 9 All. 613 

EULES OP PEIVy COUNCIL. 

— , Rules of 31st March. 1871. 

See Pleader— Appointment and Ap- 
pearance. 

[I L E 16 Calc. 636 

See Privy Council, Practice op- 
admission TO Practice. 

Ox [I L. E. 16Calo 636 

SALAEY. 

See Cases under Attachment— Sub- 
jects OP Attachment— Salary. 

SALE. 

See Custom. 

LI. L. E. 11 Mad. 459 

See Transfer op Property. 

[I. L E. 11 Mad. 459 

SALE By AUCTION. 

— Auctioneers — Agent lidding liutcha-pucca ^'' — 
Usage of trade — Custom--- Condition of sale."] An 
agent of the defendants made, at an auction-sale, 
a bid for ceitain goods * this bid was not at the 
time accepted 6y the auctioneers, but was referred 
to the owners of the goods for approval and sanc- 
tion, the agent agreeing to such reference. The 
conditions of sale contained no clause stipulating 
for such procedure. Previous to any reply being 
received by the auctioneers from their pi mcipals, 
the principals of the agent bidding refused to 
acknowledge the bid of their agent. In a suit 
brought by the auctioneers to recover a loss on a 
re-sale of the goods, the plaintiffs set up a usage 
of trade, whereby it was alleged that the bidder 
at such a sale was not at liberty to withdraw his 
bid until a reasonable time had been allowed for 
the anctioners to refer the bid to the owner of 
the goods. The only evidence on this point was 
that of an assistant to the firm of the plaintiffs, 
who stated “ that such an arrangement had never 
been repudiated Ueld^ that the conditions of 
sale containing no clause to the effect of the usage 
claimed, and there being no sufficient evidence 
that the usage was so universal as to become part 
of the contract by operation of law, there was no 
contract between the parties, and therefore that no 
suit would lie. Mackenzie Lyall &: Oo. i\ Cham- 
Boo Singh & Co, 

[I, L. E 16 Calc. 703 


SALE FOE AEREAES OF RENT. Col. 


1. .Madras Act VIII of 1865 ... ... 920 

2 Setting aside sale ... ...» 920 

(a) Irregnlaiity ... ... 920 

{1) Othei grounds ... ... 921 


(1) MADRAS ACT VIII OF 1865. 

1. — 3fadras Bent Becovei'y Act, s. 38 — Mulageni 

lease — Encum lered tenancy,'] A demised la nd to J? 
on a mulageni lease. B mortgaged his tenancy to 
A. The rent under the mulageni lease fell into 
arreais, and A obtained a degree against B for the 
amount that anears of rent aie not a 

fiist charge on the tenant’s holding, and accord- 
ingly that the landlord could not execute his 
decree by sale of the tenancy fiee fiom the mort- 
gage created by the teriant. Bayagojyal v. Suhba- 
ray a (I. L R. 7 Mad. 31), followed. Padakan- 
NAYA V. NAEASIMMA. 

[I. L. R. 10 Mad 266 

(2) SETTING ASIDE SALE 
{a) Irregularity. 

2. — Construction of Begulation VIII of 1819 8, 

jgava, 2 — Puhlication of cojoy or extract of such 
ggart of the notice of sale as may apjgly to the tenure 
of the defaulter.] Publication of the notice of sale 
of a tenure under Reg. VIII of 1819 is re- 
quired to be in the manner prescribed in s. 8, 
cl. 2 ; and personal service on the defaulter is not 
sufficient The object of directing local publica- 
tion of the notice, riz., to wain the nnder-lessees 
of the sale-pioceedmgs and also to advertise the 
sale to those who might bid, would be frustrated 
if it weie sufficient to publish the notice at a 
distant katcheri or to serve it personally. If there 
is a katcheri on the land of the defaulting 
mdar, meaning the land which is to be sold for 
arrears of rent, the copy or extract of such pait 
of the notice of sale as may apply to the tenuie 
in question must be published at that katcheri, 
and if theie is no such katoheii on the land held 
by the defaulter, the copy or extract must be pub- 
lished at the piincipal town or village on the 
land. In the description of this in cl. 2, as the 
notice required to he sent into the mofussil,” the 
word “ mofussil ’’ is opposed to the sadar katcheri 
of the zemindar, and refers to the subordinate 
estate, which is th^subject of the sale-proceedings. 
Where a zemindar, selling the tenure of a default- 
ing under the Regulation, had caused to 

be stuck up the requisite petition and notice at 
the Collector’s katcheri, and the notice at the 
zemindai’s katcheii, but not the copy or extract 
which is directed the Regulation to be similarly 
published at the katcheri nor had published it at 
any other place upon the land of the defaulter : 
Held thatthe zemindar had not observed a substan- 
tial part of the prescribed process, and that this 
was forthedefaultingj^wtw^to* “ a sufficient plea’* 
within the meaning of the Regulation. Maha- 
RANI OP BuRDWAN V. KRISHNA K AM INI DASI. 

[I, L. R. 14 Oalo, 365 

Maharani op Burdwan d. Mirtunjoy Singh. 

IL. R. 14 I, A. 30 
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SALE POE ARREARS OF RENT— 

concluded 

%(2) SITTING ASIDE BkJM—conchuUd 

{a) lEEEG-ULARITY— 

Ses 411SANULLA Khan Bahadoor v, 
Hurri Churn Muzoomdar. 

Ll. L. R. 17 Oalc. 474 

( 1 ) Other Grounds. 

^,-^Bengal Megulatio^i VIII of 1819, .9.9.3, 5, G, 
14 — Sale of gnitni t enure — liegt stored gintmdars — 
Suit hy 7m}'cg istered 2)ut)iida7's ] An unregistered 
proprietor of a p7it7u tenure is entitled to sue to 
set aside a sale held under Beg. VIII of 1819 
8hunder Per shad Po7} v. ChAivadra Kuwai’z 
Shaheha, I. L. B. 12 Calc. 622, followed. JOY- 
KRISHNA MuKHOPADAYA %\ SARPANNESSA. 

[I. L. R. 15 Calc. 345 

SALE FOR ARREARS OF REVENUE. 


Col. 

1. Piotected tenuies ... ... 921 

2. Incumbrances .. ... 921 

(^) Act XI of 1859 ... ... 921 

3. Deposit to stay sale ... ... 923 

4. Setting aside sale ... ... 924 

(rt) Iiiegulaiity . . .. 924 

fb) Other grounds ... ... 924 


See Madras Revenue Recovery Act, 
ss. 41, 42. 

n. L R. 11 Mad. 330 

(1) PROTECTED TENURES. 

1 — Act XI of 1859, s. 52 — Pla?itatio7i.] The 
plaintiff was the purchaser at a sale under 
Act XI of 1859 by the Collector of the 24-Per- 
gunnahs for arrears of revenue, of an estate in 
the Sunderbunds in which the defendant was 
holder of a molinrari ^mnrasi jnngleburi tcnuie, 
under which ho was to clear away the jungle, 
and then to cultivate the laud with paddy. In a 
suit after notice to quit to eject the defendant, 
and obtain possession of the land, 01 to have the 
defendant’s tenure anniillod • Ilcld^ that the 
defendant’s tenure was not piotected as being 
one of ** lands whereon plasitabions have been 
made” within the meaning of s. 52 of Act XI 
of 1859. Bholanath Bandyopadhy^a V . Uma- 

GHURN BANDYOPADHYA. UMACHURN BaNDYO- 

padaya V . Bholanath Bandyopadhya. 

[I. R. 14 Calc. 440 

(2) INCUMBRANCES. 
ia) Act XI OP 1859. 

2 . — Liability to incumbrances — Act XI ^>/‘1859, 
,9.9, 13 a7id 51 — 3/uImrari lease — Inquiry as to title 
of alleged oxoners of share sold — Penami transfers 
— ijbnxtation {Act XF ^?/1877), Sch JJ, A^'t. 144.J 
After the sale of a share in an estate under the 
provisions of Act XI of 1859, a suit was brought 
to establish a 7?io7mi'ari lease, as an incumbrance 


SALE FOR ARREARS OE REVENUE- 

conti7ii((% 

(2) INCUMBRANCES'— 

(^a) Act XI op continued. 

under s. 54, upon the share in the hands of the 
puichasei. This shaie having been held by several 
successive holders, the mam question was 

whether those whj had gianted the mohxirarl 
were entitled to all or to any, and what part, of the 
land compiised in their grant ; and as to this point 
the most important fact was the actual possession 
or receipt of the rents ; this being also material 
in regard to limitation under Act XV of 1877, 
Sch. II, Alt. 144, the twelve years’ bar commenc- 
ing fiom the date of possession first held ad- 
veisely. Imambandi Begum v. Kamleswari 
Peeshad. 

£1 L ^ .14 Calc 109 
^[L. R. 13 I. A. 160 

S.—Act XI of 1859. 37, 52~^Sxinderbund 

Estate — Pi&trict of lohich p07't'u)7i 07ihj is pej'ina^ 
iiently settled — Pisti'xct. Meaxxwg of — Beug Iteq, 
IX ^1816 aixd III of 1828 — Estate —Bengal Act 
VII oj 1868.] The plaintiff was the auction- 
purchaser at a sale under Act XI of 1859 by |:h6 
Collector of the 24-Pergunnabs for arrears of 
revenue of an estate in the Sunderbunds on which 
the defendant was the holder of a niolmiwi 
maxirasi jnnglebun tenure, under which he was 
to clear avay the jungle and then to cultivate 
the laud with paddy. The estate was one borne 
on the register of revenue-paying estates in the 
Oollectozate of the 24-Pergunnahs, and therefore 
within that Collectoiate with regard to the 
provisions of Bengal Act VII of 1868, s. 10. The 
distiict of the 24-Pergunnah8 is a permanently- 
settled district, but the portion of it forming the 
Sundeibunds was declared by Reg. Ill of 1828 
s 13, not to be included in the permanent settle- 
ment, The Sunderbund tract was moreover 
under Reg. IX of 1816 formed into a separate 
jurisdiction for settlement purposes under an 
officer styled the Commissiouer of the Sunder- 
bunds, who IS subject to the diiect control of the 
Board of Revenue, and independent of the Oollec- 
toi ot the 24-Pergunnahs. In a suit after 
notice to quit to eject the defendant, and obtain 
possession of the land, or to have the defendant’s 
tenui e annulled * Held that, whether the term 
district ” was used with reference to the juris- 
diction of the Civil Courts or the Revenue Collec- 
tor, the plaintiff was the purchaser of an estate 
in a “permanently-settled distiict” within the 
meaning of s. 37 of Act XI of 1859, and not in 
a district “not permanently-settled” within 
s. 52 of that Act ; and he was therefore entitled 
to eject the defendant. The position of the 
estate within the distiict of the 24-Pergunnahs 
was nob affected by the appointment of the Com- 
missioner of the Sunderbunds as an officer speor- 
ally invested with the powers of the Collector 
within a certain portion of that district. Held, 
also, that the defendant’s tenure was not protect- 
ed as being one of “lands whereon plantations 
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BALE FOR ARREARS OP REVENEE- 

f^07itimie(h ^ 

( 2 ) mcmiBUkmE^-^coneluded. 

{a) Act XI op 18o9 — coiichidcd. 

have been made'* within the meaning of s. 62 
of Act XI of 1859 Held further that though 
there was no peimancnt settlement of the lands 
sold to the plaintiff, they fell Vithin the defini- 
tion of an •• estate” as given m Beng. Act VIII 
of 1868. Bholanath Bandyopabhya x\ Uma- 
CHIJEN Bandyopadhya. IJHACHTjRN Bandyo- 
PABHYA Bholakath Bai?dyopadhya. 

[L L. R. 14 Oalo 440 


4. — JSjectme/iti RigM of~—Be7iami lease oMaxiied 
hy def axil ting jxropnetox' from purchaser at Rerenxic 
sale, Effect of on xinder-teiiures — Act XI of 1859, 
ss. B7, 53.] A belonging to defendants Xos 1 
and 2 was hronght to sale for arrears of Govern- 
ment revenue and purchased by defendant No 6, 
from w'hom the plaintiff obtained a talukdari 
patta of a portion of the land comprised in the 
melial. The plaintiff thereupon sued to eject 
defendant No. 4, who was in possession of the 
land under a lease which was found to have been 
granted previous to the levenue-sale. In the 
suit it was found that the plaintiff obtained the 
talukdari patta as mere henamidar foi defendant 
No. 1 Meld, that the piovisiona of s 53 of Act 
XI of 1859 applied to the case, and that the 
plaintiff was not entitled to iuterfeie with the 
tenancy of defendant No 4 or eject him. and 
that the suit had been lightly dismissed. Rash 
Bhhari Bose v. Burn a Ch under Mozumdar. 

[I. L. R. 15 Calc. 350 


(S) DEPOSIT TO STAY SALE. 

Madras B.etenue B.ecoiery Act, s. 
tract Actt ss. 10 -^Right to eontrihition xohere 
part oxencr paxjs revenue due on whole estate to 
save h'ls mm xnterests'] In 1881 while the patta 
of certain land held on raiyatwaii tenure stood 
in the name of defendant No. 1. the real owner 
being defendant No. 2, the revenue fell into 
ariear. Subsequently plaintiff and defendant 
No. 3 each bought a portion of the land, and 
defendant No. 3 sold his portion to defendant 
No. 4. After this, the land in plaintiff’s possession 
■^^as attached for the said aiiears of levenne, and 
plaintiff paid the whole amount to prevent a 
sale. Plaintiff sued to recover from defendants 
1 to 4 a portion of the arrears paid by him He 
also prayed that the land in the possession of 
defendant No. 4 might be held liable. The claim 
was decreed, but on appeal by defendants 3 and 
4, the sui' was dismissed as against them. Plain- 
tiff appealed, making defendant No. 4 alone 
mpondenb •— /A?k7, that plaintiff was entitled 
to a decree for contribution against defendant 
No, 4 and to a charge on the land in his posses- 
sion, Seshaciui V, Fichu. 

[I. L. R 11 Had. 452 


SALE FOR ARREARS OF REVENUE-- 

continued, 

(4) SETTING ASIDE SALE. 

{a) iRREGtJLABITY. 

6 —3[advas Revenue Recover (/ Aet II of 1804, 
ss, 25 , 27 — Mad ras Reg u tat ion V of 1 804, ,f . 20 — ■ 0 ? f - 
Sion to serve notice on minor defaulter"^ A mitta, 
consipbing of an uusurveyed village, of which the 
plaintiffs (ininois) weie the legistoicd pioprietors 
of an undivided moiety, was brought to sale for 
ariears of and was pm chased for the plain- 
tiffs by their guardian, duly appointed under 
Reg, V of 1801, 8 20 The sale was subse- 

quently cancelled ; and further aiieais having 
acciued, the initta was attached again. Before 
the second attachment took place, the giiaidian 
died, and no one having*^ been appointed to suc- 
ceed him, though an application was made to tlie 
Comb for that purpose, a written demand under 
Revenue Recovery Act, s. 25, was tendered to the 
plaintiffs’ mother and affixed to the wall of the 
house on 17bh January, and notice under s. 17 
was served on I7th Febiuary. The sale took 
place in September, and defendant No 2 became 
the purchaser. It was admitted that a division 
of the village was impracticable In a suit by the 
plaintiffs by their mother and next friend to set 
aside the sale ; Held, since service of a demand 
upon the defaulter is an essential pieliminary to 
sale, the sale was invalid so far as the shaie of the 
plaintiffs was concerned, and the sale as a whole 
was vitiated by the irregularity. Hekaperuma 
V. Collector of Salem. 

[I. L. R. 12 Mad. 445 

(&) Other Grounds 

7 —Madras Regulation (X of JS31), ss 1, 2, ,3 — 
2Iadras Regulation {V of 1804), s. 1( (4), s 20— 
Sale for arrears of revenue of mitta held bgtenanfs- 
in-common during mi nor it g of some of the owners.'} 
A 'initfa held by tenants-iu-common was sold for 
aiieais of revenue at a time when the owners of 
a moiety thereof were mmois. In a suit bi ought 
by the mother of these minors on their behalf 
against the Collector to set aside the sale, the 
Distiict Comb held that Reg*. X of 1831, s, 2, 
absolutely debaried the Collector from selling 
the estate of theij^inois dming their minoiity 
and set aside the sale so far as their interests 
weie concerned • Meld, on appeal, that the 
mmois not being sole propiietors, theii estate 
was not one of which the Court of Wards could 
assume the management, and therefore s. 2 oi 
Reg X of 1831 did «ob affect the sale. Krishna 
V. Mekamperuma. Collector of Salem v, Me- 
kamperuma, 

{L L. R.IO Had. 44 

S.^Fraxid— Bidders, Rissutmoii of} In a suit 
by some of the co sharers in a mouzah against 
the others to set aside a sale for arrears of 
revenue, the finding of the Couit of First Instance 
established that a certain co-sharer in a mouzah 
had intentionally withhold the payment of a 
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eonclnded, 
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(1^ SETTING ASIDE ^KU^-^^Goncludod. 

( h ) Other GROtTNDS— 

small arrear of Government revenue, and liad 
tlieicby caused tlie propeity to be sold under Act XI 
of 1869, puichasing- it bimself at a small sum m 
the name of certain other i^ersons ; and liad also 
dissuaded certain intending biddeis fiom bidding 
at such sale : Meld, that the evidence did not 
wan ant such a finding, but that assuming these 
facts to have been established, the right of the 
co-sharer to buy up the estate at the revenue-sale 
was not based upon any right or interest common 
to himself and his co-sharers, and that in the 
absence of misrepiesentamoii or concealment, the 
fact that he had intentionafly defaulted as found, 
did not constitute fraud ; noi did the fact that he 
had deterred others from bidding for the property, 
necessarily constitute an act of fraud. Bhoohuu 
Oliunder Sm v. Bam Soondei' Su7'm.a 3Iozoomdar^ 

I. L. R. 3 Calc. 300, distinguished. DooRaA Singh 
V . Sheo Pershad Singh. 

[I. L. R. 16 Calc. 194 
SALE IN EXECUTION OF DECREE. Col, 
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See Collector. 

[I. L, R 11 Bom. 478 

See Co-Sharers— Ere^ition of Build- 
ings ON Joint Property. 

il L. K 12 Mad 287 

See Execution of Decree— Transfer 
OF Decree for Execution. 

[I. L. R. 11 Bom. 478 

See Hindu Law— Partition— Agree- 
ments NOT TO Partition, &c, 

[LL. R 12 Mad. 287 


SALE IN EXECUTION OF DECREE— 

eoiitinucd. ^ 

Sec Jurisdiction op Civil Court — 
Revenue Courts — Orders op 
Revenue Courts, 

il. L. R. 11 All. 94 

« 

See Mortgage— Sale op Mortgaged 
Property — Purchasers. 

il.L. R 9 All. 690 

(1) PLACE OF SALE. 

l.-^Sa^c of moveahle •properfAj hi exeeutum of 
deci ee — Place (>f hold mg the sale-~--Praet iee.'\ Under 
the Code of Civil Procedure (Act XIV of 1882) it is 
intended that a sale of moveable property at- 
tached in execution of a decree should ordinarily 
be held in some place wiihm<he junsdiction of 
the Court ordering the sale. Good and sufficient 
reasons must be shown for diiecting otherwise. 
Where the only ground urged for directing a sale 
outside the Court’s jurisdiction was that the pro- 
perty Tvould probably fetch a hotter price, and it 
was found by the Court that a fair sale could be 
had on the spot • Held, that no sufficient reason 
was shown for departing fiom the usual practice, 
Lakshmibai V , Santapa Revapa Shintre. 

[L L R, 13 Bom. 22 

(2) STAY OF SALE, 

2 — Cied Procedure Codecs. 291 — Tendeo^ of deH 
ly trausferee of projierfij,'] Held, that the‘iissig- 
noes of a purchaser fiom a ludgmcnf debtor of 
piopcity, the subjcct-martei of a decree for en- 
foicement of hypothecation, weie entitled to 
come in and protect the pi op city from sale in 
execution of the dociee by tendwring the debt 
and costs under s. 291 of the Civil Procedure Code, 
and that the executing Court was bouud to accept 
the money and stop the sale. Behari Lal v, 
Ganpat. 

[I. L. R, 10 All. 1 


(3) PURCHASERS, RIGHTS OF. 

3. — 3falahar Laxo — Pex'mml deme agaanst haT* 
navati — C'lxtl Proecdux'e Code s, 325.] At sued for 
possession of certain shops belonging to a Mala- 
bar tarxoad, which had been attached in execution 
of a personal decree passed against a liarnavan in 
a suit for a pi ivate debt. lu the execution-proceed- 
ings, an objection petition was put in, stating 
thatthe shops were stridhanam and was rejected ; 
and the order of rejection was not appealed against 
for one year. Respondents Nos. 1 to 4, the hus- 
bands of the persons who put in the objection 
petition, were in possession and were now sued 
for possession. The plaintiJDC -was assignee of the 
purchaser at the execution-salo : ITehf that upon 
the facts found the plaintiff acquired nothing 
under the Court-sale, Aotiuta r. Mammavu. 

[I L. R. 10 Mad, 357 


f 
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SALE IN EXECUTION OP DECREE- 

continued, 

(3)PIJE0HASERS, rights m-^cant%imed. 

4 . — Sale of rights and mterests in monzah consist- 
ing of tioo mehals— Submersion of mehal at time of 
sale — Sale certificate not sjpecfically mentioning 
submerged mehal— Passing af right ui submerged 
mehal to g}urchaser.'] The rights and inteiests of 
ceitam 3udg;nieiit-debtois ir^a mouzali consisting- 
two sepaiate mehals, respectively known as the 
Upaiwar mehal and the Kachar mehal, w^ero 
bi ought to sale in execution of the decree. At 
the time of the sale the Kachar mehal was sub- 
meiged by the iiver Ganges, and m the sale-noti- 
fication the levenue assessed upon the Uparwai 
mehal only was mentioned, and theie was no 
specific attachment of the Kachar oi submerged 
land, but the pioperty was sold as that of the 
judgment debtors in the mouzah. Subsequently 
the river having needed, the auction-puichasei 
attempted to obtain possession of rhe Kachar 
land, but was resisted by the judgment-debtois 
on the giound that their rights and inteiests in 
that land had not been conveyed by the auction- 
sale, but only their rights and interests in the 
Uparwar mehal : Held that either the whole 
rights of the judgment-debtois in both mehals 
were sold, or, if not, their rights in the Uparwar 
mehal with the necessary and contingent right 
to any lands which might subsequently appear 
from the river’s bed and accrete to such mehal • 
and the^ meie fact of the mention in the sale- 
notification of the revenue of the Uparwar 
mehal did not affect what passed by the sale : 
JSeld also, that the attachment of the judgment 
debtors’ ^ntire pioprietary rights inthewoiw«7i 
included their interests in both mehals, and the 
sale-certificate clearly showed that all their rights 
in the village were passed to the purchaser. 
Mahadeo Pubey v. Bholanatli Ptelut, I .L R, 

6 All, 86, aifd S. A. No 818 of 1885 referred to. 
Fida Hmain v. Kutab Miisain, I L R. 7 All. 38, 
dissented from Muhammad Abdul Kadir 
KUTUB Husain, Kamal-ud-din Ahmad t?. 
Kutub Husain. 

[I. L. R. 9 All 186 

Property liable to attachment and sale — 
Grant to Rindu xindomfor maintenance for life— 
Reversionary o'lg Jit of grantor— Act VlXIof 1859 
s, 206 — CividfProcedure Code s. 266, (7ii)] One N, 

• the sole owner of a certain village, had a son J. J 
had two wives. By his fiist wife he had a son U 
J^s second wife was G by whom he had a son 
whose widow was JT, the defendant in the suit. J 
died leaving P his son, G his widow, and X 
his son’s widow, and on his death U inherited 
the village. Prior to the year 1874 27 had made 
a gift to Got 106 bighas situate in the village. 
In 1874 the rights and interests of 27 in the 
village were sold by auction and purchased by T. 
the ancestor of the plaintiffs. by a deed of 
gift conveyed the 106 bighas to X, and ultimately 
died on 26th January 1883. Plaintiffs then sued 
to set aside the gift and for possession of the land. 
The learned Judge found that the land was given 


SALE IN EXECUTION OF DECREE- 

co%fniued. 

(3) PURCHASERS, RIGHTS 0^— concluded 

to G in lieu of her maintenance which she was to 
hold lent-free for her life and that she had been 
in possession theieof for twenty ycais. Fuithor 
that P had the light to resume the land and 
assess it to leiit on the death of CJ and all the 
lights and inteiests of Pm the laud were attach- 
ed and sold in 1874. On second appeal it was 
contended that the interest of 2^in the land at the 
time of the sale of the village by auction was m 
the natiiie of a meic expectancy and theiefore 
could not be sold and was not sold . Jle/d, that 
P gave to G theu&ufiuct of the land for her 
life in lieu of her maintenance ; that after the 
gift the inteiest of X in the land was of the 
same chaiacter and cained with it the same 
consequences as the leveision, which the lessor 
would have for land leased for life oi yeais, and 
analogous to the light which a inoitgagor who 
had gianted a usufructuary mortgage would havo 
and that 27had a vested right m the land which was 
capable of being sold and that right passed to 
the auction-purchaser at the sale of 1874. Koraj 
Koonwar v. Komul Koonioar, 6 W, R. 31, AVm 
Chnnder Tantra Pas v. Phurmo Kara in Cbuhar- 
batty, 7 B. L R. 341 . 15 W. R. F. B. 17, Tifiuzzol 
Husain Khan v. Raghunath Per shad, 7 B. L. R, 
186 ; 14 Moore’s I.A. 40, distinguished.. Kaciiwain 
V , Sarup Chand. 

[I. L. R. 10 All. 462 

(4) JOINT PROPERTY, 

6 —Judgment- debtor's share in joint ancestral 
estate —Mitalisliara law — Execution of decree by 
sate of such share-— Rights of co-sharers not being 
parties to the decree or execution-proceedings — 
Sale-certficate.'] The question was whether the 
whole estate belonging to a joint family, living 
under the Mitakshara, including the shares of 
sons, or the shares of their father alone, passed to 
the purohasei at a sale in execution of a decree 
against the father alone upon a mortgage by him. 
ot his right ■ Held that, as the mortgage and 
decree as well as the sale-ceitificate, expressed 
only the lathei’s light, the grr im d facie Goaoln- 
sion was that the puichasei took only the father’s 
share, a conolusioh which othei cii ciimstauces — 
the omission on the part of the ci editor to make 
the sons paities and the pxice paid — not only did 
not contract hut suppoited. The enquny in 
recent cases regaiding the liability of the estate 
of co-ehaiers m ii^specfc of transfers made by, or 
execution against, the head of the family has 
been thii, viz., what, if there was a conveyance, 
the parties contracted about, oi what, if there was 
only a sale m execution, the purchaser had reason 
to think he was buying. Each case must depend 
on its own circumstances. Ppooroop Teirarij v. 
Lalla Bandhje.e Suhay,l.Jj R. 6 Calc. 749, dis- 
tinguished. SlMBHUNATH PaNDD GOLAP 
Singh. 

[I. L. E. 14 Calo. 572 
[L. R. 14 I. A. 77 
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SALE IN EXECUTION OF DECREE- 

■^contuhucd, • 

JOINT PEOPERTY— 

7.-^/iv7 JProi^edin'e Code, Art VllI of 1859, 
.s\ cent 10)1 of decree agaimt a mrinher of 

( 1)1 und)T)ded> jamilg hy Kale of his persoial Diter- 
est ' 1)1 the fanidy esdafe, inkieJi loas <t)i %))) part (hie 
::e)ni)idar( ; such hitcrest, hy reason of his death 
he/ore the sale, consisting only of the rents and 
'profits then nneolleeted ] On a sale of the ri^ht, 
title, and interest in an impaitible zemindaii, m 
execution of decrees against the zemindar, the 
head of an undivided family, the question was 
whether (y) only his own peisonal interest, or {h) 
the whole title to the zemindari, including the 
interest of a son and sitccessoi, passed to the 
purchaser. The proclamation of sale purpoited 
to relate to only , and between the dates of 
proclamation and the auction-sale the zemindar 
died. On the argument that, this having given 
rise to an ambiguity, the Couitmust be understood 
to have sold all that could it sell, and that under 
the circumstances it could sell, and was bound 
to sell {h) ; because, the debts, the subject of the 
decrees under execution, not having been in- 
curred by the late zemmdar for any immoral pur- 
pose, the entile zemindari foimcd assets foi their 
jiayment in the hands of his son —Held, that the 
question of what the Court could, oi should, have 
sold had not aiiscn. All that rcqiuied dccibion 
was what the Con it had sold. If 00 only was 
put up for sale, then that interest only could have 
been purchased. Two Courts having concuried 
in finding that {a) only was sold, in which also 
their Lordships agreed, only that interest passed 
to the purchaser. Pettaciii Chettiar r. 
Sang-ili Yira Pandia Ohinnatambiar. 

[I.L. R. 10 Mad. 241 
[L. R 14 I. A. 84 

B.'^Puvehaser at a sale in e,veeution of a deeree 
directing sale of the whole right, idle, and intei'est 
of grandfather — Assignment hij graiKhons of the 
same property suhsequently to such sale, efteet of] 
In 1858, S mortgaged cei tain aucestial property 
to the first defendant for a term of nine yoais. 
In 1861, S .being then dead, th5 defendant sued 
P, the son of S, to recover the money-debt, and 
obtained a decree against the estate of the de- 
ceased. The land in question was thereupon 
attached and sold on the 13th August 1873, sub- 
ject to defendant’s mortgage li«n, and wms pur- 
chased for the defendant by his cousin. The 
certificate of sale was drawn up in accordance 
with the decree, and recited that the purchaser 
bought the whole right, title, and interest of N. 
On the 3rd August 1882, the plaintiff purchased 
from M\s son, the share of II in S's estate. The 
plaintiff sued the defendant to redeem the pro- 
perty, The Court of First Instance reiecbed his 
claim. On appeal, the lower Appellate Court 
reversed that decree, and remanded the case for 
retiial. Against this order of remand, the de- 
fendant appealed to the High Court Held, res- 
toring the decree of the Court of First Instance, 

W., D. 
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that the language of the deciee showed that the 
intention was to make the land itself liable for 
the debt, and not meiely S's interest. By his 
pui chase the defcni^ant wms to be regarded as 
having bai gamed for and pin chased the entiie 
interest, 111 the land. Ahinont i\Bahuasiui y, Ulodlinn 
Mohan, I L. R 13 Calc. 21, followed. Sakfiaram 
Shet r Sitaram Suet. 

[le X». 11 Bom. 42 

9 — Joint Hindu family — Hraadale?it hypothec 
eat ion by fat her— -Sait apon the personal ohhgatnm 
against the father onl y—Bfoneipdeei'ee, sale 'in e.re^ 
cation of -Sale-cert if ieatc referrinij to rights and 
interests of father only in yonff fanidy property — 
Suit hysons for deelaiuition of right to the ir shares 
—Form of decree.] If a person in possession of 
propeity which oiiginally belonged to the mein- 
beis of a joint Hindu family, of w^hom the 
father was one. can pioduce as his document of 
title only a sale-certificate showing him to have 
bought, in execution of a money-deciee against 
the father only, the light, title, and interest of 
the father, then he has bought nothing more than 
such interest, and he is liable to be compelled to 
lestoic to the other members of the joint family 
their interests, which had not, upon the face 
of the sale-ccitificato, passed by the sale The 
father and manager of a joint Hindu family exe- 
cuted a deed wheieby he hypothecated ceitain 
zeramdaii property, covenanting to put fjie mort- 
gagee in piopiietaiy possession thereof if the debt 
should not be paid on a C 3 itain date. This trans- 
action afterwards tinned out to be fraudulent on 
his pait, as he had no interest in this property, 
and the obligors then sued him tS recover the 
debt upon the personal obligation, and obtained 
a money-decree, in execution w^heieof the right, 
title, and inteiest of the judgment-debtor in cer- 
tain joint family piopeity was notified for sale, 
and a sale took place at which, upon the face of 
the sale-certificate, only that right, title, and 
interest was sold. The auction-purchasers, having 
obtained possession, asserted aright to the whole 
of the joint family estate, upon the ground that, 
as the judgment-debtor was father of the family, 
the deciee must be assumed to have been passed * 
against him m his capacity as harta„ and that 
the other members of the family were therefore 
bound by the decree and sale. The other mem- 
bcis brought a suit to recover possession of their 
share : Ileld that inasmuch as upon the terms 
of the sale-certificate, nothing more passed to the 
defendants at the sale than the right, title, and 
interest of the father, the plaintiffs weic entitled 
to maintain the suit, and to have a decree declar- 
ing them entitled to the whole property, subject 
to a declaration that the defendants, as auction- 
purchasers of the father’s share, might come in 
and claim a paitition of that share out of the 
joint estate. Per Mahmoob, J , that the plain- 
tiffs were entitled to succeed on the further 
giound that the debt for which the decree against 

30 
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(4) JOINT 'B'RO'BlSiRTY -^continued. 

the father was passed was immoral within the 
meaning* of Hindu law Snn’bJiunatJi Panday 
Y. QoUp B. 14 I A. 77 : I L. R. 14 Calc 

572: Deendyal y Jngdee]) !S'arai)i Singlt, L. R. 

4 I. A. 247 ; I. L. B. 3 Oalc. 198, and Ilurdea 
Namm SaJm v. Ruder Perltash Misser, L. B. 
11 I. A. 26: I. L. R 10 Calc. 62G, referred to. 
Bam Sahai v, Kewal Singh 

[I. L. R. 9 AIL 672 

10. — Beeree against father— -Sale of ancestral 
estate %n execution of ^noney-decree — Son^ rights 
and Uahlities.'] A purchased the half shaie of 
the 3 udgment-dehtoism cert am immoveable family 
property, at a co^it-sale held in execution of 
money-decrees against B and his brothei, who 
were members of an undivided Hindu family. 
B's undivided son sued A — B and the remaining 
members of his family, being also 30 ined as de- 
fendants — to recover a share in the land, alleging 
that his interest was not bound by the sale , but 
he did not prove that the debt for which the 
decrees weie passed was immoral, and it appealed 
that A had bargained and paid for the entire 
estate The plaintiff was a minor at the time of 
the sale, and B was now the managing membei of 
the family • Held that the couit-sale was bind- 
ing on the plaintiff's share — Kanomh Bahunstn v. 
31odlhun Mohun (L. R. 131 A. 1. ; I. L R 13 Calc. 
21) discussed and followed. Kunhali Beaei r. 
Kbshava Shanbaga. 

[I. L. R. 10 Mad. 64 

11. — Joint J^amily — Mortgage hy father and 
eldest son — Beath of father and eldest son — Becrce 
obtained hj mortgagee against minor son represent- 
ed by the tatdoio — Sale 'in execution — Subsequent 
suit by minor to set aside sade.l In 18G2 R and 
his son A mortgaged the propeity in dispute 
to jB. In 1863 R died, leaving a widow, S and 
two sons, xi&.^ J. and P, a minor. In 1866, A and 
*S, the latter of whom acted for herself and as 
guardian of her minor son P, settled the account 
with B the mortgagee, obtained a fresh advance, 
and passed a fresh mortgage-bond to him. In 
1868 A died. In 1869 B^s assignee hied a amt 
upon the mortgage, and obtained a deoiee against 
the mortgaged property against Nboth as guaidian 
of the minor P and also against her in her indivi- 
dual capacity. At the court-sale held in execu- 
tion of this decree, B purchased the property 
in dispute in 1870. In 1881 P filed the present 
suit to recover possession of the property, alleging 
that B's purchase was invalid as against him, he 
having been a minor at the time of the court- 
sale. Held^ upon the merits, that the debt for 
which the decree was passed, being a family and 
ancestral debt, was binding upon the whole 
family, including the plaintiff, who was, theiefore, 
not entitled to disturb the execution purchaser. 
DAai Himau i?. Dhirajram Sadaram. 

[I. L, R. IS Bom. 18 ' 
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12 — Joint family — 31oney-dGcree — Beeree 

against father alone— Purchaser at execution-sale 
under such decree — How Jar such sale binding on 
the interest of the sons not giarties to the swit or 
execution-proceedings.] In the case of a joint 
I Hindu family whose family propeity is sold by 
the father alone by private conveyance, or where 
iG IS sold 111 execution of a decree obtained against 
him alone, the mode of determining whethei the 
entile piopeity, or only his interest in it, passes by 
the sale, is to luquiie what the parties contracted 
about in the case of a conveyance, or what the 
purchaser had reason -to think he was buying, if 
theie was no conveyance, but only a sale m exe- 
cution of a nioney-deciee. In the case of an 
executiou-sale the ineie fact ibab the decree was 
a meie money-decree against the father as distin- 
guished fiom one passed in a suit for the realiza- 
tion of a moitgage-secuiity diieofcing the propeity 
to be sold, is nob a complete test. The plaintiff 
claimed certain propeity fiom the defendant, 
alleging that he had pui chased it fiom a third 
peison, who had puichased it at an auction-sale 
held in execution of a money-deciee obtained 
against the fiisb defendant alone. The fiist defend- 
ant was the father of the remaining defendants, 
and they constituted a loiiit Hindu family. The 
sons contended that only the fathei’s inteiest was 
bound by the sale ; and the lower Couits decided 
in their favoiii. On appeal, the High Couit xe- 
veised the deciee, and sent back the case for a 
flesh decision, on the giound that the lower 
Comts had decided the question in the case ex- 
clusively on the ground that the pioperty had 
been purchased in execution of a money-decree 
without referring to the execution-proceedings. 
Kagal Ganpaya V , Manjappa. 

[I. L. R. 12 Bom. 691 

IS.— Sale for debt of fathet — by son to 
set aside sale— Failure to prove immoral purpose 
of debt.] A sale m execution of a decree against 
a zemindar for his debt purported bo comprise 
the whole estate of his zemindaii. In a suit 
brought by his son against the puichasei making 
the father also a party defendant to obtain a 
declaiation that the sale did not operate as 
against the son as heir not affecting his interest 
in the estate, the evidence did not establish that 
the father’s debt had been incuried by him for 
any immoial or illegal purpose : Held that the 
impeachment of the debt failing, the suit failed : 
and that no partial interest, but the whole estate, 
had passed by the sale, the debt having been one 
which the son was bound to pay. Bardi Narain 
Sahu V. Ruder Perkash Mlsser,!. L.R. 10 Calc. 626, 
L. R. 11 1. A. 26 (where the sale was only of 
whatever right, title, and interest the father had 
in property) distinguished. MlNAKSHi Nayhdh 
iMMUDi Kanaka Ramaya Gounban. 

[I. L. R. 12 Mad. 142 
[L. R. 16 1. A. 1 
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(4) JOINT momUTY-conrhiderl 

14 — Perfiomil clecrep nqain^t managing menibor 
of joint family not tmpicadrd an nuclh—Plfpcf of 
sa I e ! ii ex PC ut ion of n ncli deci 'pp — Tea mfe r of Pro- 
2>crty Act^ — Sale of mortrfage propprty in p,vp~ 
cation of decree on a nio/iPi/Ajond for interest due 
on the mo rig age.'] The managino member of a 
3omt Hiudii family executed lu 1878 a mortg'a‘>G 
on certain lands, the propeity of tho family, 
to secuie a debt incuired by him for family 
purposes, and in 1881 he together witli his 
brothel executed to the mortgagee a money-bond 
for the interest then due on the mortgage 
In 1882 the mortgagee brought a suit on the 
money-bond ; and having obtained a personal 
deciee against the two biothois ineiely, brought 
to sale in execution part of the mortgaged pio- 
peity which was purchased by a third peison : 
Held that the sale did not convey the interest 
of another undivided brother, who was not a 
party to the deciee * Held, fuither, per Kern 
J , that the sale in execution was invalid under 
the Transfer of Propeity Act, s. 99. Sathuva- 
YYAN V, MUTHUSAMI. 

L. R. 12 Mad. 325 

(5) MORTGAGED PROPERTY. 

15 — Mortfiaifcd land siihnci/iien/Ii/ cold hy mort- 
gagee in e^veeution of a moneij-decrcc — Piirchaner 
'at such rale witJioiU notice of mortgage — Mortgagee 
vntopped front nuhHcqnentlg enforcing liin mortgage 
an against purchaser — Fraudulent conceal inrnt of 
lien — Peiiisf ration not equivalent to notipp tn raie 
of fraud — Civil Proeeduri Code {V2 11 of 1850), 
s, 213.] Where a judgment - creditor in exe- 
cution of a money-decree sells property as belong- 
ing to his judgment-debtor, he is afterwards 
estopped from enforcing, as against the purchaser, 
a previous mortgage of the property which has 
been created in his own favour, but of which he 
has given no notice at the time of the sale, and in 
ignorance of which the puichasoi has bid for the 
property and paid the full price. This principle 
applies even though the mortgage-deed has been 
registered. In 1867, E and G m^rtgagod certain 
lands to dr i?? by a registered deed of that date. 
In 1870, G E obtained a money-decree against 
E and and in execution put up the mortgaged 
land for sale. The plaintiff purchased it without 
notice of tho mortgage ; and in February, 1872, 
obtained possession through the*Couit In the 
meantime G E brought another suit upon his 
mortgage against his mortgagors. He obtained a 
decree, andm April 1873 ejected the plaintiff and 
obtained possession. In 1883 the plaintiff filed tho 
present suit against B, Q and G E to recover the 
lands : that the plaintiff was entitled to re- 

cover. G E (the mortgagee), when bringing the 
land to sale in execution of his decree was bound 
by s. 213 of the Civil Procedure Code (VIII of 1869) 
to disclose the limited interest of his judgment- 
debtors in it. By concealing bis lien he had in- 
duced the plaintiff to pay full value for the pro- 
perty, and he could not, therefore, retain his lien. 


SALE IN JPXECUTION OF DEGREE- 
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(o) MORTGAGED PROPERTY— 

By his omission he was estopped from disputing 
the plaintiff’s title The lule, that registration 
of a moitgage amounts to notice to all subsequent 
puichaseis of tho saiff^ property, does not apply 
to a case where there '^ias been a fraudulent con- 
cealment by a jiiclgmont-ci editor of the extent of 
his judgment-debtor’s interest in the pioperty 
brought by the judgment-creditor to sale. Agar- 
ciiAND GuaiANCHAND n RAKiiaiA Hanmant. 

[L L. R. 12 Bom. 678 

16 — /?aJe of equity of redemption — Suit hy morU 
gageefor sale of mortgaged property — Purchase^' 
not a party to suit ^ Sale of mortgage property 
in execution of decree oltained hu. mortgagee — What 
pasmd — Right of purchaser of egnitij of redemp- 
tion — Eedeniptwn!] On the 21sb Decembei 1871 
three of the defendants in this suit mortgaged 
four gloves to H. In 1873 the plaintiffs obtained 
a money-decree against one Z>, and m August, 
1872, m execution of that decree, sold the 
said gi oves. and at the sale puichased them and also 
two mills which were not in dispute in this suit. 
Tiie dcciee against i> was found to have 
Uie same effect as if it weie had and obtained 
against all tho mortgagois Of this sale M had 
notice , in fact he opposed it. Subsequently Ii, 
the moitgagee, sued the moitgagois on thoir 
mortgage, and obtained a decree on it, and under 
the decree bi ought the said groves to sale in 1877, 
and purchased them himself In May ^1880, E 
sold the groves to two of the defendants. The 
plaintiff.s, who were not parties to the suit, 
which resulted m the deciee under which the 
groves were sold in 1877, instituted this suit for 
possession of the groves : Held, tliat notwith- 
standing the sale of 1872. what was sold under 
the deciee of 1877 was the light, title and interest 
of the mortgagors, as they existed at the date ot the 
moitgage of the 21st December 1871, with which 
would go the rights and interest of the mort- 
gagee ; and although at a sale under a decree 
for sale by a mortgagee the light, title^ and 
interest of the moitgagor which is sold is his 
light, title and interest at the date of the mort- 
gage, and any right, title and interest he may 
have acquired between the date of moitgage and • 
of the sale, still any puisne incumbrancer or pur- 
chaser from the mortgagor prior to the date of 
moitgagee’s deciee, and who wms not a paity to 
the suit in which the mortgagee obtained his de- 
ciee, would have the right to redeem the pioperty 
which the mortgagor would have had but for the 
decree. This view is consistent with the piiacipks 
of equity and recognised by the Transfer of Pro- 
perty Act. Muhammad Samtud-dinY, Man Singh, 

I, L. R. 9 All. 125, followed. Gajabhar v. Mgl 
C llAND. 

[I. L. it 10 All. 620 

17. — Pure It am of mortgaged piroperty, hy mort- 
gagee, at judicial sale, on leare obtained to 
Where mortgagees executed their decree on the 
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(5) MORTGAGED PROPERTY— 

mortgage, and having obtained leave to bid at 
the judicial sale, purchased the propel ty • IMd, 
that they could not be held to have purchased 
as trustees for the inoitga^fs, the leave granted 
to bid, having put an ei^ to the disability of 
the mortgagees to purchase for themselves, put- 
ting them in the same position as any independent 
pm chasers. Mahabir Pershad Singh v. Mac- 
NAQHTEN. 

[1. L, R 16 Calc 632 
[L. R. 16 I. A. 107 

18. — Rights ofjnifohnser of mortgaged ]) roperty — 
EgmtiPS of 7ri07'tga(wr ] In a suit for possession by 
the certificated purchaser of one-third of ceibam 
7noiiza7is which had been sold in execution of a 
decree obtained by the mortgagee against the 
defendant as mortgagor, it appeared that the 
defendant had, in a previous execution-sale at the 
instance of a second mortgagee of the same pro- 
perty, bought the same subject to his own first 
mortgage. The High Couit held that the plain- 
tiff should be treated nob as a puichasei, but as a 
mortgagee in respect of his purchase-money. 
They then directed that only so much of the 
original mortgage-debt as should bo appoibioued 
against the share bought by the plaintiff should 
be realized in his favour . Held that this iiiliug 
and direction were founded on a misappiehcnsion ; 
that the purchaser had a right to possession of the 
property which he had bought, and that the de- 
fendant had no equity to prevent it. Luif Ali 
Khan i \ Futteh Bahadoor. 

[L. R 16 I. A. 129 
[I. L. R. 17 Calc. 23 

(6) DECREES AGAINST REPRESENTATIVES. 

19. — Sale in execution of a deci'ee agavut a 
deceased perso7i 7*epresented hy a rnuior so7h — How 
fa7' SMclh sale affects tnte7*est of an lietr 7iot pa7'ty 
to decree oi* €xeentionp7*oGeedings^ AT, a Maho- 
medan woman, who was a co-sharer in a certain 
liliotl mtan^ died indebted, and was sued after her 

, death as represented by her minor son represent- 
ed by his guardian.” A deciee having been 
obtained against AT, as so represented, her share in 
the Tilwti was put up for sale in execution, and was 
purchased by the pUiintiff, who obtained a sale- 
certificate reciting that the right, title, and inter- 
est of A: in the said lilioti had been purchased by him. 
He now sued the defendants, who were K\s co- 
sharers in the lilioU, to recover the profits of X’s 
share which they had received AT, besides her 
minor son, had left her surviving a daughter 
who had nob been made a party to the suit or 
to the execution-proceedings, and the defendants 
contended that her share in her mother’s estate had 
not passed to the plaintiff : Held, that the plain- 
tiff was entitled to the whole of Hs share. The 
debt due by K was one for which the daughter was 
equally responsible? and having regard to the 


SALE IN EXECUTION OF DEGREE— 

cfiitim(>ed, 

(C) DECREES AGAINST REPRESENTATIVES 
— concluded, 

form of the suit and the execution-proceedings* 
the plaintiff was justified in assuming that he 
was bidding for the entirety of ICs share, and 
would acquire a title unimpeachable by the 
daughter. Kiiurshet Bibi r ICeso Vinayek 

[I. L. R. 12 Bom. 101 

20 — CU'il Proeedui'e Code, s. 231 — Sale in 
cution of dec7*ee against deceased Hahomedan's 
estate — Representation of deceased hi/ some oiilyof 
Jus 7ie.rt-ofdi>ui — Sale Meld to he valid.'] T^, a Maho- 
medan woman, died, leaving her husband and 
several minor children as her representatives. 
In execution of a money-decree obtained against 
T", the creditor attached ceitam land which 
belonged to T^, and made her husband and two of 
her children paities to the execution-pioceedings. 
The land was sold and purchased by the deciee- 
holder Held, m a suit brought by the children 
of V, to set aside the sale on the ground, inter aha 
that some of them weie no parties to the pioceed- 
ings m execution, and that the others, being minois 
at the time, had not been lepiesentcd by a guaidian 
appointed by the Court, that] the sale was valid. 
Kanhaaim^d i, Kutti. 

tl. Z. R. 12 Mad 90 

(7) RE-SALES. 

21. — Ciril Procedure Code, 3 882. s. 293 — Pefault- 
%ng pureJiaser answering for loss hg resale --Pc- 
seription of propeidy at sale and re sale, Pijference 
oj,'] The sale contemplated by s 293 of the Civil 
Piocedure Code must be a sale of the same property 
that was first sold and under the same description, 
and any substantial difference of description at 
tbe sale and re-sale, in any of the matters requir- 
ed to be specified by s. 287, to enable intending 
purchasers to judge of the value of the property, 
will disentitle the decree - holder to recover the 
deficiency of price under s. 293. Semhle: That even 
if the difference of description was due to the 
value of the property having been changed, 
between the sale and le-sale, owing to causes be- 
yond tbe control of any person, the decree-holder 
if entitled to claim damages against a defaulting 
purchaser at the first sale, must proceed against 
him by way of suit and not by an application un- 
der s. 293. Baijnath Sahai i\ Mohebp Narain 
Singh. 

n. L. Eo 16 Oalo 636 

22. -— Civil Procedure Code, 1882, ss, 203, 30G— 
LiahiUty of defaulting pureJiaser,] At a sale in 
execution of a decree a decree-holder, who had 
obtained leave to bid, was alleged to have made 
a bid through his agent of Rs. 90,000, but he 
shortly afterwards repudiated the bid and did 
not pay the deposit. The property was put up 
for sale again on the following day under s. 306 
of the Code of Civil Procedure and was in due 
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course knocked down for a smaller sum The 
judgment-debtor filed a petition under s. 293 to 
recover fiom the decree-holder the loss by le-sale, 
the petition was re]octed. On appeal, held that 
the property having been forthwith put up again 
and sold under s. 306 of the Code of Civil Procedure 
was resold within the meaning of s. 293. VALLi.- 
BHAN V. PANO-UNNI, 

[I, L. R. 12 Mad, 454 

(8) PUEOIIASERS, TITLE OF. 

(^a) CertificatISs of Sale. 

23 — Certificate of mli\ api)lioatum for — Cicil 
Procedure Code {ulet XIV of 1882), s. 316— 
Court Fees Act ( VII of 1870), s 6.] An application 
by an auction-purchaser for a certificate of sale 
need bear no Court-fee stamp, since by s. 316 of 
the Civil Procedure Code (Act XIV of 1882) it 
is not even required to be in writing. Hira 
Ambaidas i\ Tekchand Ambaidas. 

[I. L, R, 13 Bom 670 

24 — TJuregi stored certificate of ^ale — Interest of 
gnircliaser — Second sale of ^amc gyropcrfij ui e,vcc}('~ 
tion of SHhfScqncnt decree-^ Interest of jiurcha>scr at ; 
such subsequent sale subject to interest of pur- 
chaser 'Under 2 >c 10 r sale — Jlegistercd certifieatc of 
second sale — Act VIII of 18.'59 ] In 1881 the 
plaintifl: brought the present suit against the 
defendant to recover possession of a ceitam 
house which he had purchased at a sale held on 
the 15th March 1880 in execution of a money- 
decree obtained against one C. He obtained a 
certificate of sale on the 8rd January 1880, which 
was iGgisteied on the 13th of the same month 
The defendant had previously purchased the same 
propel ty at a sale held on the 22nd November 
1875, in execution oE a decree obtained by him as 
mortgagee against the said C. The defendant had 
obtained a certificate of sale and was put into pos- 
session, but had not then registered the ceitificate. 
He subsequently obtained another ceitificate, 
which was registered in June 18^2. In a suit by 
the plaintiff for possession, held that the plaintiff 
could not recover. The defendant had acquired 
under the Civil Procedure Code (Act VIII of 1859) 
by the sale and the confirmation of it, a bene- 
ficial interest, and the plaintiff by his subsequent 
purchase in execution of a money-decree against 
C took subject to that interest. The grant to 
the defendant of the second certificate, which 
was registered, sufficiently proved that the sale 
to him had been confirmed. Chintamanrav 
NATU t?. VlTHABAI. 

[I. L. K, 11 Bom. 688 

25.— Proeedurc Code^ 1859, s, 259 — Regis- 
tration Acti 1866, ,s’. 49 — Proof of title loithout 
jjrodnction of certificate of sale — Omnia presu- 
mnntnr rite esse acta ] Assuming that s. 49 of the 
Registration Act 1866, required that a certificate 
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Cf ) Cbrtipioates of ^ k . mi -^ eonolnied , 
of the sale of land in execution of a decree passed 
under the Civil Piqpedure Code 1859, should be 
registered, a plamti^ who has purchased land at 
such a sale is not bound to rely on the certificate 
to prove his title. If it is proved aliunde that the 
sale took place and that possession was given, the 
Court should presume, after long lapse of time 
and possession by a mortgagee of the purchaser, 
that the sale was duly made by the Court. 
Velan i \ Kumarasami. 

[I. L. R. 11 Mad. 296 


26. — Confirmation of sale^ of— -Title of 

auction-purchaser loitliont certificate of salel] 
The plaintiff as an agriculturist sued the defend- 
ant to redeem certain land mortgaged to him. 
with posssession by her deceased husband. The 
defendant (the moitgagee) pleaded that he had 
bought the moitgagoi’s interest in the property 
at an auction-sale held in execution of a deciee 
obtained against the mortgagor (the plaintiff’s hus- 
band), and that therefore the right to redeem 
was gone. The defendant was, however, unable 
to produce a certificate of sale, and the Subordinate 
Judge held, therefore, that he had failed to prove 
his title, 'and accordingly directed that the mort- 
gage account should be taken under the Dekkaii 
Agriculturists Relief Act (XVII of 1879). The 
defendant afterwards found his sale-c«itifioate, 
and obtained a review of the above order, but 
on review the Subordinate Judge confirmed his 
decision, holding that as the sale-certificate was 
unregistered, it could not be received in evidence. 
The defendant then obtained a fiesh certificate, 
registered it, and renewed his application to the 
Subordinate Judge, who reversed his previous 
order, and rejected the plaintiff’s claim. The 
plainMff appealed to the District Judge, who 
reversed the lower Court’s order and remanded 
the case. On appeal by the defendant to the 
High Court, held that the order of the District 
Judge should be discharged. A sale-certificate 
was not necessary for the purpose of establishing 
the defendant’s title to the property as against 
the plaintiff. Where property has been sold in 
execution of a deciee, a party to the suit in which 
the deciee has been passed, or his representa- 
tive cannot, after the sale has been confirmed, 
dispute the title of the purchaser at the sale 
The order confirming the sale completes the title 
of the latter as against the former. KhushAL 
Panachand r. Bhimabai. 

(I. L. B, 12 Bom. 589 

(9) DISTRIBUTION OF SALE PROCEEDS. 

27. — Civil Procedure Codc,ss.27Q, Claim to 
rateable distribution wider s, 295 — Sale periding 
attaeJment.^ A claim under s. 295 of the Civil 
Procedure Code is not enforceable as an attach- 
ment against which an assignment is rendered 
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void by the provisious of s. 27(), Gang a Din v, 
Klimliali, I. L. R, 7 All. 702, followed. Durga 
Churn Rai Ciiowdiiry r. Mcnaiohini Dasi. 

. L, R, 15 Calc. 771 

28 — Civil Procedure Code, ns 294, SUB-— Suit for 
refund of rateaUe amount ] M and O each ob- 
tained a decree against the same judgment-debtor 
and applied for execution. 6', in execution of 
bis decree, attached ceitain immoveable propeity, 
and, with the permission of the Couit, purchased 
the same under s 291 of the Code of Civil Pro- 
cedure and set off his pui chase-money against the 
decree M claimed that the proceeds of the sale 
to C should be ratShbly distributed under s. 295 
of the Code and that C should either elect to 
have the property re-sold oi pay into Couit the 
rateable propoition due to J/. C objected to a 
re-sale or to pay • Held that 0 might be com- 
pelled to refund the rateable amount due to Ji 
by summary piocess in execution. Madden 
Chappani. 

(I. L. E. 11 Mad. 356 

29. — Civil Procedure Code,\^S2 — ss 2.15, 29.5, 190 
--Ajt])licationfore,veeut(on,necessifij of, in order 
to share m distribution under s, 2^,).)—'Artae7i- 
ment before judgment, efeei of-^Deeree-Ji older 
loith an attachment before judgment* omission hg, to 
a>pphj for^‘xeeutwn under s ho, effect of on right 
to share in diet nbut ion.'] A decree-holder who 
has attached before judgment is not entitled to 
rank under s. 295 of the Civil Procedure Code 
(Act XI Y of ^882) as an applicant in execution, 
and as such to obtain, in execution, a rateable 
share of the property which he has attached, 
unless, subsequently to his decree, he has applied 
for execution under s 285 et seg, of the Civil 
Procedure Code. S. 490 of the Civil Proceduie Code 
does not bg implication confer upon a decree- 
holder who has attached before judgment the 
right to come in under s. 295 and share in the 
distribution of the propei fcy which he has attached. 
The effect of that section is merely -to take away 
^ the necessity for a re-attachment of the property. 
The attachment before judgment enures and 
becomes an attachment in execution. Pallonji 
Shapurji r , Jordan, 

[I. L. R, 12 Bom. 400 

Q0--CMI Procedure Code, s. 295—“ Decree for 
monexf'^^^ Same judgment-debtor^^ ^Decree for en- 
forcement of hen and against judgment-debtor per- 
sonally — Decree-holder entitled to proceed against 
property or person as he may thinlift*'] ?7held 
money-decree against D, P, and M, in execu- 
tion whereof he caused to be attached and sold 
certain property belonging to B* D held a decree 
against B, P, It, and S, which so far as P, B, and 
B, were concerned, was a decree for enforcement 
of hypothecation by sale of the judgment-debtor’s 
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propeity, but which did not direct the sale of 
specifio piopcity belonging to B. An application 
by i), under s. 295 of the Oivil Piocedure Code, 
for an Older enabling him to shaio xateably in 
the proceeds of IPs execution was rejected * field 
that theie being no question of fiaud in the caRC, 
D was entitled to enforce his decree in the first 
instance against the piopeity of B: that his 
decree against B did not lose the charactei of a 
decree for money under s 296 of the Code, be- 
cause it diieoted a sale of the property of the 
othei judgment-debtoi^ ; and that the fact that 
there weie foul judgment-debtors in D's decree 
and only thiee m IPs would not depiivo D of the 
right to shaie rateably. Shumbhoo Hath Poddar v. 
Luchj Nath Deg* I. L. R. 9 Calc 920, lefeiied to. 
Deboki Nnndun Sen v. Hart, I. L. R. 12 Calc. 298, 
Jag at Narain Pal v. Dhundheg Bai, I. L. R. 
5 All. 5G6, and Hart v Taia Prasanna Muhetjt, 
I L R 11 Calc. 718, distinguished. Delhi and 
London Bank i\ Uncovenanted Service Bank, 
Bareilly. 

[1. L. R. 10 Ail. 35 

Zl.— Civil Procedure Code, 1882, 2U--^Deeree- 
holder. Purchase bg — SatiP/ai tion pro tanto-^ 
'Mortgagee not iruftee for mortgagor in sale-pro- 
eecths ] A moi tf» ngee who lias obbaiiied a moi tgage- 
deexeo, mid after obtaining peimission to bid at 
the sale held in execution of sucli decree lias be- 
come the piucliasei, does not stand in a fiduciary 
position towaids his morbgagoi. Ha it v Tara 
Prautnna Mnkeiji, I. L. R. 11 Calc. 718, distin- 
guished. A moibgagce in such a position, thero- 
foie, is at liberfcy to take out fuibher execution 
for any balance of the amount decreed that may 
be left after deducting the puce for which the 
moitgaged property was sold, and is not bound 
to ciedib the judgment-debtor with the real value 
of the propeity to be asceitaiiied by the Court- 
Sheonath Doss v* Janki Pros ad Singh. 

[I. L. R. 16 Calc. 132 

Oivil Promt u re Code NIFo/'lSS2), 
s. 2 96 — Eceeention — Dee ree—Bateable 7listri h ution 
of proceeds of decree --Poiver of Court to inquire 
into bond Jules of the deereeJwlders tohile distrihut- 
vig such proceeds — Practiee.'] In distiibuting the 
proceeds of execution under s, 295 of the Civil 
Procedure Code (Act XIV of 1882), the Couit 
has power to inquire into the bond Jides of the 
several decree-holders that apply for rateable 
distribution, if the same has been called in 
question, and to decide it in the same manner as 
all other questions that aiise in execution. The 
party aggrieved by such a decision is eiiUtlod, 
under the last clause of the section, to bring a 
regular suit to compel the successful judgment- 
debtor in execution to refund. In re Sunder- 
dasf I, L. E. 11 Calc. 42, followed* Chhaganlal 
V , Fazaeali, 

R, 13 Bom, 164 
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33. — Civil Procedure Code, 1882, -v. 5J95 — 
Purchaser of decree against estate of a deceased 
jperson hg the legal represenfatii'e of such deceased 
gmrson — Right of such g^urchaser to i)articipate in, 
giroeeeds reahzed sn c,c cent ion of decree 1 II K 
was the holder of a decieo iii suit No. (>57 of 1SG9 
for Bs. G9,167 against the fiim o£ 11 R cf* Co , and 
in execution thereof he attached a certain house 
belonging to the estate of one II B, deceased, 
who had been a partner in that fiun. V (the 
respondent), was the legal lepresentative of II D. 
On the 9th November ISSG-* Fpuichased the decree 
from II K tor Rs 18,000, which sum she obtained 
for the purpose as a loan from C P cj’ Co As a 
security for this loan she gave C P 4' Co a letter, 
dated the 9th November 188G, whereby she agreed 
to repay the loan out of the proceeds of the sale of 
the house which had been attached in execution of 
the decree which she had purchased. In the 
meantime another deciee, riz . in suit No. 8 of 
1870, had been obtained against the firm ot II B 
^5' Co, and had been, piior to the 9th November 
188G, purchased by the appellant 21, who had 
also, piior to the 9th November 18SG, applied for 
execution. On the Gth Apiil 1887, the attached 
house was sold by the Shciifi, and realized 
Rs 45,000. On the Gth September 1887. an 
Older was made m Chambers that the SlieiiR 
should divide rateably the moneys in his hands 
in suit No. 657 of 1869 between 21 and V. 21 
appealed, and contended that by the transaction 
between V and II K the deciee in suit No. 657 
of 1869 had been extinguished as against the 
estate of H and that the said tiansaction 
amounted, in law and fact, to a pui chase, on 
behalf of the estate of II D, of the properties 
attached in the said suit or the pioceeds theieof . 
Held, confirming the order appealed from, that 
V was entitled to a rateable proportion of the 
moneys in question. She was only liable under 
the decree held by the appellant 21 as the re- 
presentative of H P, So fai as she might have 
had property of her own, not derived fiom II P's 
estate, available for the purchase of 7/ IPs deciee 
she stood in the same position as a third paity 
who might have pui chased II IPs share of the 
proceeds befoie they weie lealized. The purchase 
of H IPs share with hei own money could not 
prejudice M any more than if an entire stranger 
had purchased. The fact that*she borrowed the 
money and gave the share as a security to the 
lender did not affect the question. If the money 
did not come from II P's estate it could not 
matter whether it came directly from V's pocket 
or from another peison at her request. If the 
money was derived from a source having no 
connexion, directly or indirectly, with the estate 
indebted, there is no distinction, in principle, 
between the representative of the indebted estate 
and a stranger. Munmohandas Jaikisofdas v, 
Yissbai, 

[I. L. R. 13 Bom, m 


SALE IN EXECUTION OF DECREE— 

continued, ♦ 

(10) INVALID SALES. 

{a') Fraud. 

84 . — Gift in fraud of creditors — But sequent 
sale bg creditors in expedition of subject-matter of 
gift — Purchase at ^Mi^eutwn-sale for inadequate 
jjriee hif means of praiid — Suit Ig donee to set 
aside sale for fraud — Rescision ivhen granted ] 
In June 1875 xi being in pecuniary difficulties 
executed a deed of gift of all his property in 
favour of his wife and minor sons, the plaintiffs 
i?, one of his then existing creditors, subse- 
quently obtained a decree against him, and in 
execution sold part of the said property. At the 
sale the first defendant by means of false re- 
presentation became the purchaser at an inade- 
quate price. In July 1879 A applied to have 
the sale set aside on the gs^und of the fraud of 
the first defendant, but his application was re- 
jected. In 1884 the plaintiffs by their next 
friend sued to set aside the sale, contending that 
at the date of JB's decree the property was theirs 
by virtue of the deed of gift of June 1875, and 
fuither that the sale was void by reason of the 
defendant’s fraud • Held, rejecting the plaintiff ’s 
claim, that the plaintiffs could not be allowed to 
set up their deed of gift as against the pioceed- 
ings in execution under which the defendant 
acquired his title as purchaser. That gift was 
made to them by A when he was in pecuniary 
difficulties, and included all A’.<? property. It was, 
therefore, void as against his then existing oi edi- 
tors, of whom B was one. B was theiefore en- 
titled to sell the property in execution of Ms 
deciee • Held, also, that the plaintiffs were not en- 
titled to set aside the sale on the ground of fraud, 
aud that the only remedy, if any, open to them 
was a suit for damages. The gift by»A in 1875 was 
made to his wife as well as to the plaintiffs (his 
sons), and it gave them the property as tenants-in- 
comraon The plaintiffs were, therefore, only 
owners of their respective shares, and were not 
entitled to have the sale set aside in toto. This, 
however, was what they sued for in their plaint. 
A’.s' wife could not now join in rescinding the sale, 
as she must have known in 1879 of the fraud, her 
husband having immediately after the sale endea- 
voured to set aside the sale on that giound. A 
transaction cannot generally bo rescm&d, unless* 
the party seeking it is able to rescind it in toto, 
except where the transaction is severable. HoR- 
MUSJI V . COWASJI. 

[I, L. R. 13 Bom. 297 


(b) Decree afterwards Reversed, 

35 . — Sale in execution pending appeal from 
decree — Application for confirmation of sale after 
reversal of decree — Court not eompeteni to grant 
confirmation— Cl cd Procedure Codo,s, 312.] Where 
a sale in execution of a decree has taken place 
pending an appeal, and the decree has subsequent- 
ly been reversed, the Court executing the decree 
cannot, after such reversal, grant oonfimation 
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SALE IN EXECUTION OP DECEEE- 

contimicd. ^ 

(10) INVALID ^KLm--eoiituiued, 

(&) D13CEEE AFTERWARDS ilEyEJism--conch(ded- 
of the sale. Bamppci htii v. Dun- 

daijiilni Slinlingaifii, I. L. II 2 Bom. 540, lefeired 
to. Mdl Chand V. Mukta^asad. 

[I. L L 10 All. 83 

36. — Effect of rovenal of decree ifjjon mJr hi 
execution'^ Sale to horn Jide pur cJia^er, not a jxtrty 
to the decree, distuiffiushed from mle to decree- 
holder,'} A sale having duly taken place in exe- 
cution of a decree in force at the time cannot 
aftei wards be set aside as a against a bond fide 
purchaser, not a paity to the deciee, on the 
ground that, on further proceedings, the deciee 
has been, subsequently to the sale, reversed by 
an Appellate Court. A suit was brought by a 
judgment-debtor to set aside sales of his property 
in execution of the decree against him in foice 
at the time of the sales, but afteiwards so modi- 
fied, as the result of an appeal to Her Majesty 
in Council, that, as it finally stood, it would have 
been satisfied without the sales m question having 
taken place. He sued both those who were 
puichaseis at some of the sales, being also holders 
of the decree to satisfy which the sales took 
place, and those who were bom fde purchasers 
at other sales, under the same decree, who weie 
no parties to it : Held that, as against the latter 
purchasers, whose position was different from that 
of the decree-holding puichasers, the suit must be 
dismissed.' Zain-ul-Abdin Khan v, Muhammad 
Asohar Ali Khan. 

[I L. R. 10 All. 166 
[L. R, 15 1. A. 12 

(/') Decree satisfied but not certified to 
Court. 

87 —Suit to set aside sale — draud — Auction- 
purchaser acting bond fde. — Fraudulent e,vecution 
of decree after adgufment — Execution of decree 
adjusted, but of lohteh satisfaction ha,s not been 
entered, Effect of, on rights of innocent purchaser 
— Adjustment of decree without certifying^ In 
1881 i2 obtained a decree against M for possession 
of certain property with costs. Subsequently 
a compromise of the questions at issue in the 
suit was come to between M and M, one of the 
terms of which was that R gave up his claim 
to costs. Satisfaction of the decree was not 
entered up in Court In 1884 K purporting to 
be acting on behalf of R, but without his know- 
ledge or sanction, applied for execution of the 
decree for costs, and in the execution-proceedngs 
which followed a share of ilf in a tank was sold 
and purchased by A. M thereupon brought a suit 
against A. R. AT, and others to set aside the sale, 
alleging that the whole of the execution-proceed- 
ings had been taken without notice to him, and 
had been fraudulently taken by the defendants, 
in collusion with one another in order to deprive 
Mm of Ms share in the tank. It was found that 


SALE IN EXECUTION OP DEOREE- 

eofotinued. 

(10) INVALID SALBS-fflftf(»M<,YA 

(r) Decree satisfied but not certified to 
Court — concluded. 

-I’a purchase was an innocent one, and untainted 
with fraud • Held, upon the authority of Reioa 
Mahton v. Ram Kislien Singh, L E, 13 I. A. 
lOG ; I. L. R 14 Calc. 18, that the sale could 
not be set aside. Such a sale could only be 
set ^ aside if it were shown that the Couit had no 
juiisdiction to execute the decree ; but as the 
decree lemaiued an unsatisfied decree so far as 
the Couib was concerned, and capable of being 
executed, the compiomise not having been certi- 
fied to the Couit, the Comb had jurisdiction to 
execute it Pat Eusi v. Scirup Chand 3lala, 
I. L. R 14 Calc. 376, commented on . Held, 
furthei, that the execution-proceedings could nob 
be held to be void, as, although instituted by a 
peison who had no aufchoiity to institute them, 
they weie instituted in the name of the deciee- 
holder, and neither the Comb nor the auction- 
pui chaser was bound to see that the application 
was made bond fide on his behalf. Mothura 
Mohun Ghose Mondul V . Akhoy Kumar 
Mitter. 

[I. L. R. 15 Calc. 567 


{d) WxVNT OF Saleable Interest. 

38. — Ciril Procedure Code. ss. 313,320 —Transfer 
of execution of decree to Collector — Jurisdiction 
of Cinl Courts to entertain application under 
s. 313 — Rules pi escribed by Local Government 
under s. 320 — Notification No. 671 of 1880, dated 
the 30i7< August,} Held that an application under 
B 313 of the Civil Procedure Code by the pui- 
chaser at a sale in execution of a deciee, which 
had been transferred for execution to the Collec- 
tor in accordance with the rules pi escribed by 
the Local Goveinment, was eubeibaiuable by the 
Civil Courbfl, and the Collector had no jurisdiction 
under the Code or under Notification No. 67 1 
of ISSO, bo eiiteitam it. 3Iadho Prasad v. Jfansa 
Kuar, I. L. R. 5 Ali. 314, lefeiieci to. Nathu 
BIAL y. LAOHMI NARAIN. 

ri. L. Rl 9 All. 43 

See Keshabdeo i\ Rad he Prasad, 

[1. L. R. 11 All. 94 

39 —Civil Procedure Code, s, 313 — Setting aside 
sale in execution of decree— Ineumbranee.} The 
fact that propel by sold m execution of a decree 
is incumbered, even when the incumbrance covers 
the probable value of the property, is not sufficient 
to sustain a plea that the person whoso property 
is sold had no saleable interest therein, 8. 313 
of the Civil Piocediue Code contemplates that 
either the judgraenb-debtor had no interest at 
all, or that the interest was nob one he could 
sell; and the fact that the property may fetch 
little or nothing if sold docs not affect the 
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SALE IN EXECUTION OF DEOREE- 

C07ltbiucd» 

''(10) INVALID &KLEB—coticliulficl. 

{(1) Want of Salbablk [nterest— 

question, Naharmul r. S'lduf ^U/,8 0. L R 468? 
distiny^uislied. Protah Cliuiuh'r ChucJicrhutlif y> 
Panwtij^ I. L. R. 9 Calc. 6U6, lefeiied to. Sant 
Lal v, Ramji Das. 

[I. L. R. 9 All. 167 

{(>) Want of Jurisdicteon. 

40. — Mortgage deeree Jor sale ot j)r{)perttrs %)i 

different districts and pirisdictions — Civil Prove- 
dare Code QAct XlVofim), ss. 19 ,229 0*), Salt, 
IV^ Form 128.] A decr^^o obtained in a suit, 
broug-hb under the provisions of s 19 of the Code 
of Oivil Prooeduie m the Coiiit of the Subordi- 
nate Judge of Rajshayc on a moitgage of cor tain 
properties situated in the distiicts and juiisdic- 
tion of Rajshahye and Nyadumka, directed that 
the properties mentioned m the moitgage should 
be sold and the proceeds applied in payment of 
the mortgage-debt. The proper ties were sold 
by the Court of Raj shay e . field that the authority 
given by s. 19 of the Code included an 
authority to make the Older for the sale of the 
properties, and that the Rajshaj^e Coiiib was 
within its juiisdiotion in diiecting and carrying 
out the sale Whethci. where a sale 

takes place under a mouey-dccieo of property 
partly within the local limits of the Court whose 
decree is being executed, and partly without that 
Court's jurisdiction, the sale of the piopeity 
without the jurisdiction would be valid and bind- 
ing in consequence of the piovisions of ss. 19 
and 223 of the Court of Civil Piocedure, Maseyk 
V, Steel & Co. 

[I. L. R. 14 Calc. 661 

(11) SETTING ASIDE SALE. 

(a) Irregularity— General Oases. 

41. — OivU Proeedinu Pode, ISSo, s, 311 — Am/ 
person whose immoveable propertij has been sold f' 
Interpretation of ] The woids “ any person whose 
immoveable property has been sold,” m s. 311, arc 
sufficiently wide to include a pei^on who is neither 
the decree* holder nor the juugmeiit-debtor, nor 
the auction - purchaser ; bub who alleges that the 
property sold in execution is his. Abdul Huq 
Mozoomdar i\ Mohini Mohun Shaha. 

[I. L.^R. 14 Calc. S40 

42. — Glvll Proeediire Code^ ss. 311, 295 — Person 
entitled to apply to set aside sale — “ Pearce- 
holders ” entitled to rateable dlstribution.'\ Where 
one decree-holder had attached certain land and 
another decree-holder against the same debtor 
had entitled himself to rateable distribution of 
the assets under s. 296 of the Code of Civil Proce- 
dure : Held that the latter was entitled to 
apply, under s. 311 of the Code, to set aside the 
sale on the ground of material irregularity, 
Lakshmi V. Kuttunni, 


SALE IN EXECUTION OF I>ECRBE— 
continued,^ 

(11) SETTING ASIDE 

(a) Irregularity- General Qk^m—contimied. 

43 — Civil Procedure Code^ s. ‘Ml— Objection 
to sale btj wife of judgment - debtor ] A per- 
son who claims to tec a purchaser from a judg- 
ment-debtor piior to^in attachment is not entitled 
to come in under s 311 of the Civil Procedure 
Code and object to tlio sale of the judgment- 
debtoi's pioperby. Abdul Hug Moxunidar v, 
Moll nil Mohun Shah a ^ I. L. R. 11 Calc. 210, 
oveiiuled. Rule that a peison applying to set 
aside a sale for irrcgulaiity must be one who has 
sustained substantial injury arising therefrom, 
as laid down in Joge JShtrain Singh v. Bliugbano, 
2 W. R Mis, 13, and explained by Krnlniarav 
VenJiatash Y. Vasudev Amnt, 11 Bom. H. 0. 15, 
approved. Asmutunissa Segum v. Ashruff 
Ali. 

[L L. R. 15 Calc. 488 

44. — Failure by purchaser to mahe the deposit 
regnired bg s 306 of the Cm I Procedure Code — 
Material ir regular it g in conducting sale — Civil 
Procedure 6W^-(Ac/X/K(»/lSS2),.s%s*.'244, 306, 308, 
311, and 312.] Failure on the part of the person de- 
clared to be the pui chaser at a sale in execution 
of a decree to make, and on the part of the officer 
conducting the sale to receive, the deposit of 
25 per cent, on the amount of the purchase- 
inoney in the manner required by s. 306 of the 
Codo of Civil Procedure constitutes a material 
irregularity in conducting the sale, wliich must 
be inquired into upon an application uifSer s. 311, 
and consequently a separate suit to set aside a 
sale ou such a giound will nob he. Intizam All 
Khan v Farain Sing, I. L. R. 5 AIL 316, dis- 
sented fiom. Bhim Sing v. Sarwan Singh. 

[I. L. R. 16 Gale. 33 

45. — Civd Procedure Code, ss 811, 312— Ob/ee- 
fton to sale — Legal disabditg — Limitation Act AT 
of 1877, .s‘ 7 — Order confirming sale before time for 
filing objections has iwpired — Append /roin ordej .] 
Although s. 312 of the Civil Prooeduio Code con- 
templates that objections to a sale under s. 311 
shall be filed before an order for confirmation is 
passed, if the precipitate action of the Court has, 
led to the confirmation of a sale befoie the time 
allowed foi filing objections to the sale has ex- 
pired, whether or not that Court could entertain 
such objections after confirming the sale, the 
High Comb on appeal is bound to interfere and 
to see that objections which by law the appellant 
is empoweied to make are heard and determined 
befoie a sale of his property is confi-nned or be- 
comes absolute. An application under s. 311 of 
the Civil Procedure Code, on behalf of a judg- 
ment-debtor who was a mmoi, was rejected on the 
ground that the applicant did not legally repre- 
sent the minor, and the Court thereupon oonfiim- 
ed the sale. A second application to the same 
effect was then filed on behalf of the minor by 
his guardian, and was rejected on the giound that 


[I. L. R 10 Mad. 57 
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SALE IN EXECUTION OP BECREE- 

eontimed, 

(11) SETTING ASIDE %kmi--Gonttmied. 

(a) Irregularity— General GA5ES-—eo7itimied. 
tbe Court had already confirmed the sale, and was 
precluded from entertaining: objections after such 
confirmation, prior to which^o proper application 
of objection had been filed.-' Prom this Older the 
judgment- debtor appealed • Held, that the appeal 
must be considered to be one fiom an older under 
the first paragraph of s. 312 of the Civil Proce- 
dure Code, confiiming the sale after disallowing 
the appellant’s objection, and that it would theie- 
fore lie; Eeld, that assuming the first applica- 
tion on the minor’s behalf to have been rightly 
rejected, the second was made by a duly authoiiz- 
ed guardian, and. with legaid to s. 7 of the 
Limitation Act (XV of 187?), was not barred 
by limitation; the rjudgment-debtor had there- 
fore! a light to make it, and the Conit should 
have entertained and dealt with it before pro- 
ceeding to confirm the sale or grant a sale-certifi- 
cate. The Older disallowing the application and 
the order confirming the sale were set aside, 
and the case remanded for disposal of the appel- 
lant’s objections. PhooUtn Kooimar v Joge,slvur 
Salwy, I L P. 1 Calc. 226, referred to. Baldeo 
Singh r. Kish an Lal. 

[I. L. R. 9 All. 411 

46 . — Qlvll Procednre Code, ?.v 290, 311 — Sale of 
tmmoveahle property m executton of decree — Sale 
held before explratioJi of thirty days from the 
proclamation—xipplicatioa by judqment-debtor to 
set aside-' sale— Illegality'' — '' Material irregu- 
larity"— Proof of substantial wjurij, whether' iw- 
cessauy.'] Where a sale of immoveable property 
in execution of a deciee took place before the 
expiration of -the thirty days required by s. 290 of 
tbe Civil Procedure Code, and without the consent 
of the judgment-debtor, held by Edge, C. J., 
(Brodhurst, J , dissenting) that the holding of 
the sale under these circumstances was not merely 
an irregulaiity within the meaning of s. 311 of 
the Code, but was an illegality, and that it was 
open to tbe judgment-debtor to object to the 
sale and to apply to have it set aside, on the 
ground of such illegality, without proving that 
he had sustained any substantial injury Held 
by Brodhurst, J., contra, that infringement of 
"the lule contained in s 290 of the Code does not 
of itself vitiate a sale in execution of decree, 
but is a mateiial irregulaiity ” within the mean- 
ing of s. 811 — that expression being wide enough 
to include illegalities— and that before such a sale 
can he set aside, the judgment-debtor must prove 
that he has sustained substantial injury by reason 
of such irregularity. Olpherts v. MahaUr Per- 
shad Singh, L. E 10 I. A. 26 ; Megh Lall Pooree v. 
SUb Pcrshad Madi, I. L. E 7 Calc. 34 ; Kalytam 
Chowdhram t. Ramcoomar Qoopta, I. L. E. 7 Calc. 
466 ; Tripura Smidari v. Purga Churn Pal, L L. E. 
11 Calc. 74; Eommah Mozumdar v. Woomesh 
Clmnder Bundopadhya, I. L. E. 7 Calc. 730 : 
Bandy Al% v. Madlmb Clmnder Nag, I. L. E. 
8 Cab, 932 j Nathu Vt Bfarbhuf, Weekly Notes, All. 


SALE IN EXECUTION OF DEGREE-. 

coiytuiued, 

(11) SETTING ASIDE SALE— 
ia) Irregularity— General continued, 

1885, p. 304 ; Jasoda v. Mathura JDas, 1. L. E. 
9 All. 611; and Bahlislvi Nand Klshore y, Malah 
Chand, I. L. R. 7 All. 289, referred to. Ganga 
Prasad o, Jag Lal Eai. 

[I. L. R. 11 AIL 333 

47. — Clril Procedure Cede, s, Zll— Material ir- 
regularity in publishing or condneting sale — Sub- 
stantial injury — Notification omitinig to state 
place of sale — Saleheld after date advertised — Civil 
Procedure Code, ss 287, 290 ] Where a procla- 
mation of sale of imnioveable property in execu- 
tion of a decree omitted to state the place of sale, 
and where the sale took place on a date other 
than that notified in the proclamation, and 
before the expiration of the thirty days required 
by s. 290 of the Civil Pioceduie Code, held that 
the non-compliance with the provisions of ss. 287 
and 290 of the Code was more than mere ir- 
legularity, that it must have caused substantial 
injury, and that the order con firming the sale 
must be set aside. Balihshi Nand Kish ore v. 
Malali Cluind,! L. E. 7 All. 289, refeiied to. Per 
Mahmood, j., guiere, whether mateiial iiregu- 
laiities such as the above weie not in themselves 
sufficient, within the moaning of the first para- 
graph of s. 311 of the Code, to justify a Court in 
setting aside a sale, without inquiimg whether 
pch iriegularities had resulted in substantial in- 
jury within the meaning of the second para- 
graph Jasoda v. Mathura Das. 

Ih L. R. 9 All. 511 

4:8— Civil Procedure Code, ss, 247 and 289— 
Proclamation — Projievty brokennp into lots— Sejm- 
rate yiroclamations,'] Where property intend- 
ed to be sold in execution of a decree is divided 
into^ a number of small lots, as a means of ob- 
taining a better aggregate price, the law does 
not require that a separate proclamation of sale 
should be made on each lot into which the pro- 
perty xs so divided. A mere breaking up of a 
property into lolS^ does not necessaifily make it 
several properties for the purposes of a proclama- 
tion of attachment or sale. Where estates, 
though embraced in the same prooes.s, are really 
at such a distance that there is no moral certain- 
ty of communication to persons on or interested 
in the one of what is publicly done on the other 
there should, no doubt, be a separate proclama- 
ation on each, in order that full intimation may 
be given of what is to be done. De Penha t 
Jalbhoy Aedeshir Set, * 

[I. L. R. 12 Bom. 368 

^ 4:^.—Proelamatlon of sale— Sale before hour 
fixed— Cml Procedure Code {Act XIV of 1882) 
s. 287— Sale set aside as being no saleA A pro- 
perty, advertised for sale under s. 287 of the 
Code of Civil Procedure, was sold on the day 


f- 
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SALE IN EXECUTION OF DEGREE- 

— Gontuiued, ^ 

(l^) SETTING ASIDE SALE— cowii^iKC^Z. 

{a) Iruegulaeity— General OKBR^-^coiitniued, 

fixed, bufc at an eailier hour than that stated in 
the pioelamatiou : Held, that theie had been no 
sale within the meauiiig- of the Code , pioclama- 
tion of the time and place of sale and the hold- 
ing’ of the sale at such time and place, being’ 
conditions piecedent to the sale being a sale un- 
der the Code. Basharutulla v Uma Churn 
Dutt. 

[I. L. R. 16 Calc. 794 

bO,--* Attachment he/ore '» j iKhpncnt — Term hui'- 
tnni of attaclinient — Sale in cweautton — Material 
irregular it >j 'in or conducfnig mile loith- 

out attachment — Walter — Cnd Procedure Code, 
bb\ oil, 483.] The plaintiff instituted a suit 
against defendant for recoveiy of money, and 
previous to judgment, that is, on the 8th of Janu- 
aiy 188.5, applied for, and on the 11th obtained, 
an oidei for attachment of several houses and 
promises belonging to defendant and such attach- 
ment w'as made. The suit was dismissed, but 
eventually on appeal it wms deciecd ; but tlie 
attachment was never withdiawn. Flaintill 
then applied foi execution of his decree and his 
application was gi anted by an oidei diiectmg 
that the propeity ol the judgment debtor should 
be notified foi sale on tlie 1st Febi uary 1887, 
and accordingly on the 21st Docombor 1880. a salc- 
notification was issued. The judgment-debtor 
twice applied for postponement of sale, but his 
applications w'ere refused, and the sale took place 
on the date fixed. The judgment -deb toi then ob- 
jected to the confirmation of the sale, uiging that 
the property sold was never attached m execu- 
tion of the deciee. and the attachment pievious 
to judgment was infiuctuous, because afterwards 
the claim was dismissed by the Court of Fust; 
Instance ; that theie had been seveial other ii- 
regulaiities iii publishing and conducting the 
sale; and that, owing to the iiiegiilaiities, pio- 
perty had been sold at a grossly inadequate price 
causing substantial injury. Tbe Suboidmate 
Judge oveiiulmg the objecticms conliimed the 
sale. On appeal by the judgnieut-debtor, held 
following Ulnhadeo Puheg v. JBhoIa Hath Pichlf, 
I. L 11. 0 All. 8C, that a regulaily peifected at- 
tachment is an essential preliminaiy to sales m 
execution of decrees for money ^ and wheie there 
has been no such attachment, any sale that may 
have taken place is not simply voidable but de 
facto void, and may be set aside without any in- 
quiiy as to substantial injuiy being sustained 
by the jTidgmciit-dobtor for want of a valid 
attachment ; and that an attachment before 
Judgment, like a tomporaiy injunction, be- 
comes functus ofielo, as soon as the suit tei- 
minatos. Further, that the phrase a material 
irregularity in publishing or conducting ” in the 
iiist paragraph of s. 311 of the Code of Civil 
Prooeduie should be liberally construed, and 
that absence of attachment of property at the 


SALE IN EXECUTION OF DECREE- 

conttnued, ^ 

(11) SETTING ASIDE ^MSE^-^contbmed, 

(ti) Irregularity— General QA^m-^-concluded, 

time of sale theieof is a mateiial irregulaiity,” 
attachment being tbe first step which a Court 
in executing a simpl^i^money-decree has to take 
to asseit its anthoiity to bring piopeity to com- 
puisoiy sale. Ram Chanu v, Pitam Mal. 

Li.L R. 10 All. 506 


61.— ‘Civd Procedure Code, 18S2, s, 200— Crroiaid 
for settinq aride sale ] The infiingemont of the 
provisions of s. 290 of the Civil Piocedure Code 
is not a mere irreRuIaiity, but it vitiates the sale. 
— Bahslii Hand 70 shore v Malah Cliand, I. JQ R. 

7 All. 289. Sadhusaran Singh v. Fanchdeo 
Lal. ^ 

£1. L. R. 14 Calc. 1 

52. — Ch d Procedure Code, 1882, s 294 — Yrdi- 
ditg or otherwise of sale.'] In a suit in which it 
was contended that a purchaser at a sale in exe- 
cution of a dcciee liad undei s 294 of the Civil 
Piocedure Code taken nothing by the purchase 
because he was the holder of the decree in exe- 
cution of which the pioperty was sold, it was 
held following Jiuhcrhai v. Ilarihai, 1. L R 
9 Bom o7.5, that the purchase was not void ah 
initio, but only voidable on the apjilication 
of the judgment-debtor or other peison interest- 
ed in tile sale. Ohintamanrav Natu v. Vitha- 

BAl. •. 

[I. L. R. 11 Bom. 588 

53 , — Ch'd. Procedure Code, 1877, s, 246 — Execu^ 
tion of Cro.ss-decrees — Power of (Tourt executing 
decree— Bond file gmrehaser — Prcsumjptnm of 
validity of order for sale ] If a Court ordering 
a sale in execution of a decree has jurisdiction, 
a puichaser of the piopeity sold is not bound to 
inquire into the correctness of the order for 
execution, any more than into the correctness 
of the judgment upon which the execution issues. 
Notwithstanding anything in s 246 of the Code 
of Civil Proceduie, he is not bound to inquire 
whether the judgment-debtor holds a cross-decree 
of highei amount against the deciee-holder any • 
more than he is to inquire, in an ordinary case, 
whether the decree, under which execution has 
issued, has been satisfied or not. These aie ques- 
tions to be detei mined by the Court issuing exe- 
cution. Where piopeity, sold in execution of a 
valid decree, under the oider of a competent 
Couit, was purchased hond fide and for fair value • 
Ucld, that the mere existence of a cross-deciee 
for a higher amount in favour of the judgment- 
dohtor, without any qiiCFtioii of fraud, would 
not support a suit by the latter against the pur- 
chaser to set aside the sale. Rewa Mahton v. 
Ram Kishen Singh. 

[I, L. Ra4 Calc. IS 
[L. B. 13 I. A. 106 
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SALE IH EXEOUTIOTSr OP DEORBE- 

co7ichidedu 

(11) SETTING ASIDE ^km-concluded. 

( Jj ) Substantial Injury, 

64.— Procedure Code, s. 311 — Alleged ir- 
regularity attending sale 'in execution— -Patlure 
to prove suhstantial ^npirg'^rcbultvig 2 Ajudg-- 
ment-debtor having allowed the execution-sale 
of immoveables to be completed without object- 
ing on the ground afterwaids alleged by him, 
VIZ., insufficiency of desciiption within the re- 
quirements of s. 287, he having been throughout 
aware of what the description was, the sale is 
not invalid on this giound alone without more. 
No evidence having been given in the Couit exe- 
cuting the deciee of substantial injuiy having 
resulted by reason of such irregulaiity, t e , the 
alleged misdescription • Held, that although the 
Appellate Court befbw had assumed that the pio- 
perty had been sold foi less than it ought to have 
fetched, such substantial injury as inadequacy 
of price should have been proved to have occur- 
red in order to biing the case within s. 811. 
Macnaghten Malialn Pei' shad Singh, I. L. R 
9 Calc. 656, referred to and followed. Aruna- 
CHELLAM r. ARUNACHELLAH 

(I L. R. ISMad. 19 


{ c ) Riuht op Purchasers -Recovery of 
Purchase-Money. 

65 — Suit to recover C'U'iZ 

Procedure Code, ss .313, ^\h —Want of saleable 
interest— Order confirming sale, eff-ect of on suit 2 
P bought certain land at a sale in execution of 
a decree. Before the pui chase-money was paid, 
P applied to the Court by petition to set aside the 
sale and return the deposit money on the ground 
that the judgment-debtor had no saleable inter- 
est in the land. The Court rejected the petition 
and confirmed the sale on the loth March 1881, 
The sale was subsequently set aside by a deciee 
obtained by I' in a suit against P, and the judg- 
ment-creditor. P then sued the judgmeiit-cred'i- 
tor to recover the purchase-money. The Distiict 
Judge dismissed the suit on the giound that 
Pwas debarred fiom suing by the Older of loth 
March 1881 : Held, that the order did not con- 
clude P from bringing this suit. Pachayappan 
v . Narayana. 

[I.L.R. llMad 269 


SALE OF G-OOBS, AGREEMENT RE- 
LATING TO. 

See Stamp Act, 1870, suh. II, cl. 2 («). 

[I. L. R, 10 Mad. 27 

BALE OP GOODS BY DESCRIPTION. 

See Contract Act, s. 78. 

Cl. L. R, 16 Calc. 1 


SANAD. 

See Grant— Construction of Grants. 

[I.L.R, 12 Bom. 6^4, 695 

See Khoti Tenure. 

[I. L. R. 12 Bom. 634, 595 

See OUDH Estates Act, 1869. 

[L. R. 16 I A. 183 
n. L. R. 17 Oalo, 811 


SANCTION TO PROSECUTION. Col 

1. Application for and grant of sanc- 

tion ... .. ... 962 

2. Where sanction-is necessary ... 953 

3. Notice of sanction .. ... 961 

I Nature, form, and sufficiency of sanc- 
tion . . ... ... 965 

6. Power to grant sanction ... 955 

6. Revocation of sanction ... ... 957 

7. Non- oompliance with sanction ... 958 


See Criminal Procedure Code, 1882, 
s. 487. 

ri L. R. 16 Calc. 121 

See Limitation Act, 1877, Art. 178. 

[I. L, R 10 AIL 347 

See Malicious Prosecution. 

[I. L. R, 9 All. 69 

Sec Sessions, Judge, Jurisdiction of. 

a. L. R« 16 Oalo. 766 

(1) APPLICATION FOR AND GRANT OF 
SANCTION. 

1.— Effect of grant of sanction — Criminal Pro- 
cedure Code (Act Af of 1882), ss 195 and 478— 
Civil Court's power to pi oeced under s. 178 after 
sanction give7h to a private jjerson — Dismissal 
of a complaint by a private pier son, Effect ()/.] 
The granting of sanction to a private peison 
under cl (c) of s. 195 of the Code of Crimi- 
nal Proceduie (Act X of 1882) .does not debar 
a Civil Oouit froup proceeding under s, 478 , nor 
can the dismissal by a Magistiate of a com- 
plaint made by a private xierson be beld to be a 
bar, till set aside, to a pioceeding under that sec- 
tion. Queen-Empress 'i; Shankar. 

-- X*. B. 13 Bom. 384 

2 — Praetiee in granting saiietion — Criminal 
Proccdni'c Code {Act X of 1882), s 195— Perl- 
sional piowcr, Exercise of, by High Coiu't.2 
When Subordinate Courts grant knctioii to 
prosecute under s. 196 of the Criminal Procedure 
Code, it is incumbent on them so to frame the 
pioceedings before them as to enable the High 
Court to^ satisfy itself from the record whether 
the application for sanction has been properly 
granted or not. A Magistrate, in disposing of a 
charge of theft, delivered the following judg- 
ment ; The charge of theft of doors and 
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SANCTION TO PROSECUTION 

(D^APPLIOATION FOR AND GRANT’or 
' SANCTION— 

windows is not proved at all against tlie accused. 
They are acquitted.” There was no further re- 
cord of the proceedings On an application to 
the High Court to revoke the sanction : B.M 
that the mere fact of the charge laid by the 
complainant not having been proved, was not 
in itself sufficient ground for granting sanction 
to prosecute him under ss. 182 and 211 of the 
Penal Code, and as, beyond the judgment of 
the Magistrate, theie was nothing on the record 
to show that theie were sufficient grounds for 
granting the sanction, it should be revoked. 
Kedar Nath Das r. Mospsii Chunder Ohuck- 

EEBUTTY. 

[I. L. R, 16 Oalc. 661 

(2) WHERE SANCTION IS NECESSARY. 

8 . — Criminal Proeediire Code, ,<?. 195 — Begis^ 
tration Act, s 41 — Sanctimi of Reglstrar^Con- 
dition gyreoeclent to trial for forgerg of loill regis- 
tered'] A Sub-Registrar acting under s 41 of 
the Registration Act, 1877, is a Court ” within 
the meaning of s. 195 of the Code of Ciiminal 
Proceduie. His sanction, therefore, was hold to 
be necessary under s 195 befoie a Ciiminal 
Court could take cognizance of an oifenoe com- 
mitted before the Registrar while so acting. 
In RE Yenkataohala. 

[I. U K. 10 Mad. 154 

A,— Criminal Procedure Code, 1882, .<?. 195— 
Poliee-offieer acting under s, ZC)!— Prosecu- 
tion for giving false eridenee to a ‘X)oliee-oQicei\\ 
A Police-constable taking down a statement un- 
der s. 161 of the Criminal Procedure Code 
is not a J* udge, nor is the place wheie he officiates 
a Court. Hia saucfcioii is, theiefore, not necessary 
under s. 195 of the Criminal Procedure Code, 
to a piosecution for a false statement made 
to him, whether the chaige be framed singly 
or alternatively. Queen-Empress v, Isaial va- 
LAD EATARU, 

Ll. Ii, H, 11 Bom. 659 
• 

5. — Criminal Procedure Code, s. 195 — Registra- 
tion Af’i (III of 1877), s 34 — Forged Document 
Q^egistered ly Siili- Registrar.] A Sub-Registrar 
acting under s 34 of the Registration Act 1877, 
is not a Court ” within the xrysaning of s. 196 
of the Code of Ciiminal Proceduie. Queen-Em- 
PRESS V, SUBBA. 

[X l4, R, 11 Mad. 8 

Q.'— Registration Aet, 1877, ss. 82, S3--Crimnial 
Procedure Code, s. 196 ] Certain persons were 
charged with offences falling under s. 82 
of the Indian Registration Act 1877, and also 
with forgery of a document presented to, and 
registered by, a Sub-Registrar ; the Sub-Regis- 
trar having granted sanction to prosecute the per- 
sons^ concerned without holding any enquiry, the 
Sessions Judge referred the case to the High 


SANCTION TO PROSECUTION^-^ow^.?. 

(2) WHERE SANCTION IS NECESSARY— 
concluded. 

Court under s. 216 of the Code of Criminal Pro- 
cedure in ordei that the commitment might be 
quashed on the ground that theie was no legal 
sanction — Held, thqt no sanction was necessary 
as to the charge of J^rgery, and that the provi- 
sions of s. 105 of the Code of Ciimmal Procedure 
weie not applicable Queen-Empress v. Vy- 

THILINGA. 

[I. L. R. 11 Mad. 600 

7 . — Criminal Proceduie Code (Act X of 1SS2), 
s. 19r) ^Siib-Rcgisfrar— Forgeri/ ■— Penal Code 
{Act^ XLV of 186*0), .w 463, 467-<:^?/rU— 
Judicial inquiry — Administrative inquiry,] A 
Sub-Registrar under the Registration Act (III 
of 1877) is not a Judge, and, therefoie, not a 
‘ Couit ’ within the meaning of s 195 of the 
Code of Ciiminal Piocediue (Act X of 1882). 
His sanction is, therefoie, not necessary for a 
prosecution forforp.ery in lespeot of a forged 
document presented for registiation m his office. 
In re Venlaitaeliala, I. L. R. 10 "Mad 154, dissent- 
ed fiom. The word ‘Porgery’ is used as a 
general term m s. 4G3 of the Penal Code 
(Act XLY of 18G0) ; and that section is leferred 
to in a coinpiehensive sense in s 195 of the 
Ciiminal Proceduie Code (Act X of 1882), so as 
to embiace all species of foigeiy, and thus in- 
cludes a case falling under s. 167 of the 
Penal Code. The definition of ‘^Couit” given 
m the Evidence Act (I of 1872) is fiamed only 
for the pui poses of the Act itself, and should not 
be extended beyond its legitimate scope. Dis- 
tinction between Skjudieial and an achnuiistraPive 
inquiiy pointed out. Queen-Eaiprijss t. Tulja 
Li n. 12 Bom. 36 

8. — Criminal Procedure Code, s 196 — Regis- 
tration Act (III of 1877), ss. 34, 35, 41 — Forged 
document registered by Suh- Registrar ] A mort- 
gagor was * charged' with making a fraudu- 
lent alteration in his mortgage-deed which was 
then registered by a Sub-Registrar : Held, that 
the sanction of the Sub-Registiar was not neces- 
sary for a piosecution on a charge of forgery 
In Q'C Tenkatacliala (I. L. R 10 Mad. 154), and 
Qiieen-Fmpress v Siibba (I. L. R. 11 Mad 3) exo 
plained. Queen-Empress ’v. Sobhanadri. 

[I. L. R, 12 Mad. 201 

(3) NOTICE OF SANCTION. 

9. — Criminal Procedure Code, s. 196 — Kotwe to 
aeeused.] A conviction for prefcrimg a false com- 
plaint IS not illegal only by reason of the prosecu- 
tion having been sanctioned without notice pre- 
viously given to the accused. Sanctioning a prose- 
cution for an offence is a judicial act, and the party 
to whose prejudice it is done must be previously 
heard and a 3 udgment foimed upon legal evi- 
dence. In cases in which the Magistrate dismis- 
ses the original complaint upon a report from 
the Police, there is no legal evidence before him 
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SANCTION TO PROSEOUTION-ef7?if^?. 

(3) NOTICE OF SANCTION— 

on wMch to form his jndg'ment In cases, how- 
ever. in which the Magisti ate examines the com- 
plainant and hears the evidence and acquits or 
discharges the accused, and then, without notice 
'-CO the complainautf sanction^diis prosecution for 
preferring a false charge, ^sanction cannot be 
said to be improperly given. Queen-Empress 
V. Beam. 

[I. L. R, 10 Mad. 232 

10. — Grbnbial Proeechcre Co(h\ 195 — Omh^non 
to give notiee of sanction to accused ] A Magistrate 
in disposing of a charge of theft, delivered the 
following judgment. ‘’The charge of theft of 
doors and windows is not proved at all against 
the accused. They .^re acquitted.” There was 
no fuither record of the pioceedings. Imme- 
diately on the judgment being delivered, the 
pleader appealing for the accused applied for 
sanction to prosecute the complain.ant undei 
ss. 182 and 211 of the Penal Code The Magistrate 
refused to hear the application then, on the 
ground that it was not the pioper time fixed by 
him to hear applications. The attorney for the 
complainant, who had expies.sed his willingness 
to have the application heard and disposed of 
there and then intimated that he was prepared 
to show cause why sanction should not be grant- 
ed, and asked that notice of any future appli- 
cation might be given to the complainant. The 
accused renewed the application the following 
day without notice to and in the absence of the 
complainant or his attorney, and the Magistrate 
granted the sanction asked for. On an application 
to the High jDourt to revoke the sanction : Held, 
that the Magistrate did not exercise a proper 
discretion under the circumstances in neglecting 
to give the complainant notice of the application, 
and an opportunity of being heaid, KbDx\rnath 
Dass V. Mohesh Chunder Chucks rbutty. 

[I. L. R. 16 OalG. 661 

(4) NATURE, FORM AND SUFFICIENCY 
OF SANCTION. 

11. -i?bi -m of sanction — Suf/gestion that 2^erson8 
jivght to he prosecuted.l When a Subordinate 
Magistrate, after trying a case, sent the lecord 
to the District Magistrate with a suggestion that 
certain persons ought to be prosecuted under 
s. 211 of the Penal Code, the High Court held 
that this did not constitute a sanction to prose- 
cute. In the matter op the Petition op 
Khepu Nath Sikdar Khepu Nath Sikdar v, 
OiRiSH Chunder Mukerji. 

[I. L. R. 16 Oalc. 780 

(5) POWER TO ORANT SANCTION. 

t2,^Gvini%al Froeednre Vode, 1882,^, 195— 
Bmwtwn to prosecute Bnhordinate Court, mhat 
is a^^rmtion U prosecMte refused hy Stibordi^ 
%ate .tfudge in suit over Q^j^QQ-^Jurisdietion 


SANCTION TO PROSECUTION —contd. 

(5) p'bWEUTO GRANTSANOTIOIT— 

of District Court to grant sanction in oases fo 
H'liieh appeal hes to High Court from Subordinate 
JudgeCl In mattois relating to the grant of 
sanction to pioseciitc under s 3 95 of the 
Criminal Pioceduro Code (Act X of 1882), a 
Coiub is legaidcd as Suboidmate ” to another 
Court wheie the latter is the Gouit to which an 
appeal fiom the foimor ordinantg lies, and an 
application foi such sanction must bo made to 
such RupeiioL Court even in those particular 
cases in which an appeal lies to some other Court, 
e <7,, to the High Couit. A decree-holder applied 
to the first class Suboidinate Judge for sanction 
to prosecute his judgiment-debtor under ss. 200 
and 421 of the Indian Penal Code, for fiaudu- 
lent concealment of ceitaiii moveable property, 
woif.h about Rs 10,000, awaided by the decree. 
This appli«*ation was ie]octed by tlie Suboidmate 
Judge. The Distuct Judge declined to iiiterleie, 
on the ground that the decice being appealable 
to the High Couit the High Com t alone could 
deal with the application under s. 19.5 of the 
Ciiminal Pioceduie Code. Held, that though 
the deciee lu the piesonb instance was appeal- 
able to the High Court, still as appeals fioin the 
Couit of the first class Suboidinate Judge 
oidinaiily lay to the Distuct Court, the foimer 
w.as subordinate to the latter Couit within the 
meauing of s. 105 of the Criminal Procedure 
Code. In re Anant Ramchandra Lotlikaii. 

[I. L. R, 11 Bom. 438 

13. — Criminal Procedure Code, s. 195 — Sanction 
for prosreution of loitness for perjnrg hij rilhiife 
^lunsifC] Fwastiiedand convicted under s. 393 
of the Penal Code for giving false evidence 
before the Court of a village Munsif in a suit in 
which F was defendant. The village Munsif 
sanctioned the prosecution of Funder 8.195 of 
the Code of Criminal Proceduie. On appeal 
the Sessions Judge acquitted T" on the giound 
that a village Munsif had no power to sanction 
the prosecution because s. 195 of the Code of 
Cdminal Piocedure did not apply Held that the 
' village Munsif ha^l power to grant the sanction 
and that the objection to the conviction was bad 
in law. Queen-Empress «?. Vbnicayya. 

[I. L. R. 11 Mad. 376 

14 — Criminal Procedure Code, s. 195 — SanC'^ 
tion for prosecution for giving false emdenee 'in a 
suit under Act XII of 1881 tried hy an Assistant 
CoUeetor of the seoond class— Sanction granted 
hy Collector— Jurisdiction of Sessions Judge to 
entertain application to revolte sanGitonC] A suit 
for an cars of rent under s. 93, cl. {at), Act 
XII of 1881 was heard by a Tabsildar having 
the powers of and acting as an Assistant Collec- 
tor. Application was made to him for an order 
sanctioning the prosecution of a witness for 
I having given false evidence in the course of the 
trial of the suit. The Tahsildar referred the 
1 matter to the Magistrate of the District, yrho 
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SANCTION TO PROSECUTION-^o?l^^^. 

(6) PQWER TO GRANT SANCTION-w»e/«(If(I. 

was the Collector, and that officer made an older 
sanctioning- the prosecution. Fiom this order 
the witness applied to the Couit of the Distiicfc 
Judge to revoke the sanction. That Oouit being 
of opinion that the Uouit of the Collector was 
not suboidinate to it m the matter within the 
meaning of s 195 of the Code of Ciiminal Proce- 
dure, 1882, declined to inteifere. The witness 
then applied to the Commissioner of the Division, 
and that officer, holding that he had no juris- 
diction in the matter, also declined to interfere. 
On application by the witness to the High Court 
for revision of the order of the Court of the 
District Judge : that* the Court of a Col- 

lector, when granting sanction for prosecution 
under s. 195 of the Code of Ciiminal Procedure, 
1882, in respect of false evidence given in the 
course of the trial of a rent-case from the final 
decision in which -Dhere was no appeal to the 
Court of the Judge of the Distiict, was still to be 
deemed subordinate to it. within the meaning of 
that section, and the Court of the District Judge 
may be taken to be the Court to which appeals 
from the decisions of the Collector ordinarily lie. 
Hari Prasad v. Debi Dial. 

[I L. B. 10 All. 582 

15. — Crmhial Procedure Code (xiet X of 1882), 
.<? 5 . 195, 47() — Order s^aihctioiung prosecution — 
Pcidenee necessary for such order.'] Before a 
Court is justified lu making an order under 
s. 476, directing the prosecution of any person, it 
ought to have before it direct evidence, fixing 
the offence upon the person whom it is sought 
to charge, either in the course of the pieliminaiy 
enquiry referred to in that section, or in the 
earlier proceedings out of which the enquiry 
arises. It is not sufficient that the evidence m 
the earlier case may induce some sort of suspi- 
cion that the person had been guilty of an 
offence ; but there must be distinct evidence of 
the commission of an offence by the person who 
is to be prosecuted. Queen v. Baujoo Lai 
(I. L. R. 1 Calc. 450 ) and in the matter of the 
Petition of Kali Pfosunno B^gohee (23 W. 11. 
Cr/-^B3), foiHiwed, Ik the matter op the Peti- 
tion OP Khepu Nath Sikdae. Khepxj Nath 
'SiKDAR V. GtRISH Chunder Mukbrji. 

[I. L. 16 Calo 730 

• 

(6) REVOCATION OF SANCTION. 

16. — Power to reroke sanction —List met ion "be- 

tiveen a sanction granted to a private person and a 
Complaint 'by a Court — Cr%minal Procedure Code 
iAct X of i882), 195 and 47G.] S. 195 of 

the Ciiminal Procedure Code (Act X of 1882) 
distinguishes between the sanction grante-^ by a 
Court to a prosecution by a private individual 
and a complaint made by the Court itself. A 
superior Court to which such Court is subordinate 
may revoke the sanction granted in the former 
case to the piivate prosecution, but it has no 


SANCTION TO PROSEOUTION*»^?^)/k’^^^. 

(6) RBT06aTI0N of BA.'BQ'VlO'N—conohaei. 

power in the latter case to set aside a complaint 
duly made by a suboidinate Court. Isliri Prosnd 
V. Sham Lai, I. L. R 7 All. 871 ; Queen v. Baijoo 
Lull, I. L. R 1 Calc 450, and Crijan Chunder lioij 
V. Protap Chunder licess, I. L. R. 7 Calc. 208, le- 
feiied to. Queen-Esipebss Rachappa. 

' [I, L. R, 13 Bom. 109 

(7) NON-COMPLIANCE WITH SANCTION. 

17, — Criminal Procedure Code, s, 195 — Kffect 
on sanction of death of grantee.] A Civil Court 
granted sanction under s, 195 of the Code of 
Ciiminal Pioceduie to the defendant m a suit to 
prosecute ceitain witnesses for perjuiy The defeu - 
dant died without having preteiied a complaint. 
His brother, thereupon, piefeiied a complaint and 
the Magistrate dismissed it ifnder s. 253 of the 
Code of Ciiminal Proceduie, on the ground that 
the sanction died with the defendant. The Sessions 
Judge held that the sanction was alive and di- 
rected the District Magistrate to make fuither 
inquiiy undei s. 437 ' Held, that the Sessions 
Judge was light. In re Thathayta, 

[I. L. R. 12 Mad. 47 

SANCTION TO SUE. 

Sec Right op Suit— Charities. 

[I. L. R. 10 Mad 185 

See Nawab of Surat. 

ll.Ju. R. 12 Bom. 496 

See Court op Wards Act TRengal 
Act IX op 1879), s. 65. 

[I. h. R. 16 Calc. 89 

SCHEDULED DISTRICTS a6t (XIV OP 
1874), s. 5 

Execution op Decree— Transfer 
OP Dec PEE FOR Execution and 
Powers op Court, Slo. 

[I. L. R. 16 Calc. 365 

SECURITY FOR COSTS Col 

1. Suits ... ... ... 969 

2. Appeals ... ... ... 969 ^ 

See Execution of Degree— Repeal op 
Act pending Suit. 

[I. L. R. 16 Calc. 323 

See Execution of Decree— Stay op 
Execution. 

[I. L. R. 13 Bom. 241 

See Rules op High Court, Bombay. 

[I. L. R. 13 Bom. 468 

See Surety— Enforcement op Secu- 
rity. 

(I. L R. 15 Calc. 497 
fl. L. R. 16 Calc. 323 
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SECURITY FOR 

(1) SUITS. 

1. — Poverty — Spemlative suit,’] The mere fact 
that aplaintiffis a poor man, and has parted wifch a 
poition of his mteiest in the subject-matter of 
the suit for the purpose of obtaining* funds to 
carry on the suit, is no suf^ient ground to ask 
that security for the costs-of the suit may be le- 
quired of him : it is otheiwise where he is not 
the real litigant, but a mere puppet in the hands 
of others. Khajah Assenoollajoo t. Solomon 

[I. L. H. 14 Calc. 533 

(2) APPEALS. 

2. ^Cn'}l Procedure Code, s. 519 — Security for 
costs — Amount of security not ii,red> — Bisniissal of 
appeal — Practice,'} S. 549 of the Civil Pioceduie 
Code contemplates srn older by which some ascer- 
tained amount of security is required, The last 
paragraph of the section seem to contemplate that, 
on failure to fuinish security within the time 
fixed, an order for rejecting the appeal should be 
obtained from the Court that gave the order to 
furnish secuiity. Upon the application of the 
respondent in a second appeal pending before the 
High Court, an order was passed requiring the 
appellant to furnish secuiity for the costs of the 
appeal, and to lodge such security at any time 
before the healing This older purported to be 
made under s 519 of the Civil Pioceduie Code, 
but neither the application nor the order stated 
the amount of the security required. At the 
healing at the appeal, no security having been 
lodged, the respondent objected that, with refer- 
ence to the terms of s 549, the Couit had no op- 
tion but to dismiss the appeal : Held that the ob- 
jection had^no force no such order as was con- 
templated by 549 having been made * Held also 
that the proper couise was to have applied to the 
Judge who passed the order for secuuty, at any 
time before the case came on for healing, for the i 
rejection of the appeal, and that it was too late at 
the hearing to ask the Court to reject the appeal. 
Thaktjr Das v, Kishori Lal. 

[I. L. a 9 AIL 164 

3. — Civil Procedure Code, 1882, s 549 — Applica- 
tion for extension of period for jinding seourity for 
costs of appeal after default,} S. 549 of the Code of 
Civil Procedure being imperative, the time cannot 
be extended after the expiry of the period fixed in 
the Older directing the appellant to find secuiity 
for the costs of an appeal. Baidri Bat v. Bast 
Indian Bailway Company, I, L. R, 1 All, 687, 
followed. SflRAJUDiN r. Krishna. 

[I. L. R. 11 Mad. 190 

4. — QivM Procedure Code, 1882, s, 549 ’-^Poverty 
of appellant — Vexatious conduct^ Growul for ie- 
yuinng seeuiHty.} An appellant (residing within 
the jurisdiction) who has been ordered to pay the 
costs of the original hearing and has not done 
so, cannot be required to furnish seenrity for 
such costa before he is allowed to prosecute his 


SEOURITY FOR COSTS ^ eon eluded, 

(2) APPEALS— 

appeal, unless his conduct be shown to bo vexa- 
tious— that is such as indicates a wilful determin- 
ation on his part not to obey the order of the 
Coiiit. His not paying, if li be caused by inabi- 
lity to pay, is not vexatious Ahmed bin Esba 
KALIFFA ESSA BIN KALIFFA. 

[I. L. R. 13 Bom. 458 


SEOURITY FOR GOOD BEHAVIOUR. 

—Criminal Procedure Oode,ss, 107,112, 117, 118, 
239 — “ Shorn cause ” — Burden of piroof — Joint in- 
(juiry — Opposing fact ions dealt nith in one pro* 
eeeding — JVature and (juantuni of evitlenoe neeessary 
before passing order for security.} Upon general 
piinciples, eveiy peison is entitled, m the absence 
of exceptional authority conferred by the law to 
the contrary effect, when lequired by the judi- 
ciaiy either to forfeit his libeity or to have his 
liberty qualified, to insist that his case shall be 
tiled separately from the cases of other persons 
siiniiaily ciicumstanced. Where an order has 
been passed under s. 107 of the Criminal Proce- 
dure Code requiiing more persons than one to 
show cause why they should not severally furnish 
secuiity for keeping the peace, the provisions 
of s. 230 read with s. 117 aie applicable, subject 
to such modifications as the latter section indi- 
cates, and to such proceduio as the exigencies 
of each individual case may render advisable in 
the inteiests of justice. A joint inquiry in the 
case of such persons is therefoio not qiso facto 
illegal; and even in cases wheie one and the 
same proceeding taken by the Magistrate under 
ss. 107, 112, 117, and 118 impioperly deals with 
moie peisons than one, the matter must be con- 
sidered upon the individual meiits of the parti- 
cular case, and would at most amount to an 
irregularity which, accoiding to the particular 
circumstances, might oi might not be covered by 
the provisions of s 637. Queen-Empress v Natlm, 
I. L. R. 6 All 214, and Emjiress v. BatuJi, Weekly 
Notes All. 1884, p. 54, referred to An order passed 
by a Magistrate under ss. 107 and 112 of the Crim- 
inal Pioceduie Code, requiiing any person to 
“ show cause ” why he should not bp ordered to 
furnish .security for keeping the peace, is not in 
the nature of a iiile nisi implying that the bur- 
den of proving innocence is upon such person. 
The onus of proof lies upon the prosecution to 
establish circums^tances justifying the action of 
the Magistiate in calling upon persons to furnish 
security. Bnnne v. Hern Chandra Ghowdhry, 

4 B. L. R. P. B. 4G, and Queen v. Nirmfun Sing, 

3 N. W 431, referred to. Where, according to the 
nature of the information received by the Magis- 
trate, there were two opposing parties inclined to 
commit a broach of the peace : Held, applying by 
analogy the principles relating to the trial of 
members of opposing factions engaged in a riot, 
that the Magistrate acted irregularly in taking 
steps against both parties jointly, and in holding 
the inquiry in a single proceeding. Such a pro- 
cedure is ^not ipso facto null and void, but only 
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SECURITY FOR GOOD BEHAVIOUR— 

eoncliuled, * 

where ^he accused have been piojudiced by it. 

v Ljelian, Weekly Notes All. ISSI, p 28, 
and Rosseni Btikdi v. The I. L II. 6 Calc. 

96, referied to. In pi ocecdiugs instituted under 
s 107 of the Cui^Lmal Proceduio Code ag-ainst more 
persons than one, it is essential for the prosecu- 
tion to establish what each individual implicated 
has done to furnish a basis foi the apprehension 
that he will commit a breach of the peace. In 
holding such an inquiry it is improper to treat 
what is evidence against one of such persons as 
evidence against all, without disciiminating 
between the cases of the various persons implicat- 
ed. Quren-Empre^'i v. I L. R. 6 All. 214. 

refencd to Although in an inquiry under s 117 
the natuio or quaihtnui of evidence need not be 
so conclusive as is necessaiy in trials for offences, 
the Magistiate should not proceed purely upon an 
apprehension of a breach of peace, but is bound to 
see that substantial giounds for such an appiehen- 
sion aie established by proof of facts against each 
person implicated, which would lead to the conclu- 
sion that an ordei foi furnishingsecuiity is neces- 
saiy What the 11 atm e of the facts should bo de- 
pends upon the circumstances of each case, but 
where the natuie of the Magistrate’s infoimatiou 
requires it, ovoit acts must be proved before an 
Older s 118 can be made, aud such an order can- 
not be passed against any person simply on the 
giound that another is likely to commit a breach 
of the peace. Qurni v. Ahdool lluq, 20 W. R. Or 
57, (roshtuih Lncliman Pe)\Aiti(l Poorre v. Pohooj? 
Xaranh Pooree^ 24 W. R. Or 60, Pajah Run Baha- 
door V. Ranev Tdleni^uree Ahcr, 23 W. 11. (Jr. 79, 
aud In the uvittcr of Xu sin Chundev Doh,s, 
10 B L R. 441; 19 ‘W R. Cr, 47, referred to. 
Queen-Empress i\ Abdul Kadiii. 

[I. L. R. 9 All 452 

SENTENCE. Col, 

1. Cumulative sentences ... ... 961 

2. Imprisonment ... ... 904 

{((,) Generally ... . . 9(U 

(/;) Impiisonment in default of hue 965 

3. Sentence after previous conviction 966 

4. Whipping ... ... 9GG 

(1) CUiMULATIYE SENTENCES. 

— Penal Codt\ s, 71 and fir. 147, 14:9, a?id 825— 
Rioting — Grierons hurt committed %n the courre of 
not and in 2)roseeution of the coniffion object — Dts- 
tinet offenecfi ■^Separude sentences — Act Vlll of 
1883, s. 1 — Criminal Procedure Code, s. 235.] S. 149 
of the Penal Code creates no offence, but was in- 
tended to make it clear that an accused person 
whose case falls withm its terms cannot put for- 
ward the defence that he did not with his own 
JiAiiil commit the offence committed in prosecution 
of the common ob:)eot of the unlawful assembly, 
or such as the menlbeis of the assembly knew to 
be likely to be committed in prosecution of that 
object. In prosecution of the common object of 
an unlawful assembly A/, with his own hand, 
caused grievous huit. M and other membeis of 

W., D. 
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SENTENOJi ^continued. 

(1) CUMULATI\7E ^rnTmOEB-^-eimtinued. 

the assembly, as to whom it did not appear 
whether or not any of them personally used force 
01 violence, were oonvioted of rioting under s 117 
and giievous huit under s. 335 of the Penal Code, 
and were each senfcenct'd to separate terms of im- 
piisonmcnt for each c^ence. The highest aggre- 
gate punishment, which was JVs. was six years 
rigorous iinpusonmoub, being one year for liofc- 
ing and live years for causing grievous hurt Held 
that, assuming s. 71 of the Penal Code to be appli- 
cable, the sentences were nob illegal, as the com- 
bined peiiods of impiisonment dxd not, in the 
case of any piisoner, exceed the maximum punish- 
ment of seven yeais’ ligorous imprisonment 
which could have been awarded for the offence 
punishable under s. 325. Held also, that the riot> 
could not, in any of the o^ses, be considered a 
part of the offence uudei s. 325, that s. 71 did 
not apply, and that the sentences were legal. 
Gneen-Em 2 ?ref>s v Ram Purtah, I. L R. G All. 121, 
dissented fiom Qi(een'Em 2 ^ress v. Danfjar Snujh, 

I. L. R 7 All. 29, (fieeU’Enqiref^s v. Ram Sarin?, 

I L. R. 7 All. 767, Cueen v Ruhbee-oolkih, 

7 W. R. Or 13, Lohe Hath Sarhar v. Qnee/i- 
Emjpress, I. L R 11 Calc. 349, ffH‘en'Emj?7’es,s y. 
Parshad, I. L. R. 7 All 41 i, Chandra Kant Bhat^ 
tachar/ee v Queen-Empress, I. L. R. 12 Calc. 498, 
and Reu. v. Tahaija, hin Taimna, I. £. R 1 Bom. 
214, lef erred to. ' Queen-Empress r. Bisheshar. 

[£. L. R. 9 All. 645 

9. --‘Per sonatina puUie servant -Erdortiipi — Co7i’‘ 
Viet ion for each ojfenee proved necessarp — Sejjarate 
senfenecs—Sentenee nceessanj ii 2 )oneaeh eonviction 
—Penal Code Act XLV of mO, ss 71, ;79, 313— 
Crinnnul Procedure Code, s,s. 35. 235 ] Where 
more than one offence is proved i*n respect of 
'which the accused has been charged and tried, a 
conviction for each such offence must follow, 
whether s. 71 of the Penal Code applies to the 
case 01 nob ; and, subject to the piovisions of 
s 71, a sepal ate sentence must be passed in respect 
of each such conviction. Under s. 35 of the 
Ciiminal Piocedure Code, sentences of impiison- 
menb cannot be passed so as to run concurrently. 
Ill a trial for offences under ss. 170 and 383 of 
the Penal Code, committed in the same transac- 
tion, lb appeared that bub for peisoiiabing a public 
seivaiib the accused would nob have been in a 
position to commit the act of extortion complain- 
ed of * Held that the fiist and second paragiaphs of 
s 71 of the Penal Code did not apply to the case ; 
that the third paragraph also did nob apply, 
because the woids constitute an offence *’ refer to 
the definitions of offences contained m the Code, 
iiicspccbivc of the evidence whereby the acts 
complained of aie proved, and personating a 
public seivant as defined in s 170 was not a con- 
stituent element of exboibion as defined in s. 383 ; 
that in the piesent case the foi mer offence was 
completed before the latter Lad begun ; and that 
separate sentences for each offence weie, therefore, 
not illegal. Queen-Empress Wazir Jan. 

[I. L. R 10 All. 58 

31 
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SENTEN OlS^-^contimied. 

(1) CUBfULATIVB SENTEJTCBS-.^’oneiww^r/. 

3. — Orimhial Procedure CodG,sf!. 25. 2Bo--Pcnil 

Code, ss. 379, 380, 45 J: — Ilou^e-h'eaJmu/ m order to 
the com,mmi07i of theft — Theft — Separate convic^ 
tiom and Under ss. 35 and 235 of the 

Criminal Procedure Code a^)Sagistrate may legally 
pass a separate sentence />f two yeais’ rigorous 
impiisonment and fine under each of the ss. 370 
or 380 and 454 of the Penal Code for house- 
hreahing in order to the commission of theft, and 
theft, the two offences forming pait of the same 
transaction and being tried together. In such a 
case, wheie the piisoner had been thice times pie- 
viously convicted : Held that the better couise 
would have been to commit him to the Couit of 
Session under ss. 454 and 75 of the Code. But a 
Sessions Judge tiying such a case under s. 379 
and s. 454 would under no circumstances be justi- 
fied in passing a sentence of ten yeais’ irapiison- 
ment under the latter pait of s 454 and of four 
years’ imprisonment under s, 380. The latter 
portions of ss. 454 and 457 were framed to in- 
clude the cases of house- trespasseis and house- 
breakers who had not only intended to commit 
but had actually committed theft. Queen- Emj)re,<,'i 
V. AJudhta, I. L. P. 2 All. 644, and Queeti-Em- 
preu V. Bahknram Bhan, I. L. R. 10 Bom. 493, 
referred to. Queen-Empeess r. Zor Singit. 

[I. li. K. 10 All. 146 

4. — Crbiwial Procedure Code, s 35 — Penal OodCy 
fiS. 71, 72, 352, 426, 457 — Separate conrtctio 7 is for 
diferoit offe/ices hi the same t7'a7isactio77.'] An 
accused'^ pel son w^as convicted under s. 457 of the 
Penal Code of house-breaking by night in order 
to commit an offence (mischief and assault), and 
also unde? ss. 426 and 852 for the offences of 
mischief and assault, and punished separately for 
each offence. These offences formed parts of one 
transaction : Eeld, that the sentences were legal. 
Queen-Empress v, Kirichan. 

[I. L. R, 12 Mad. 36 

5. — Separate se7ite7ices for rioting a 7 id gi'lerous 
hurt— Penal Codcy s 71, paras. 1, 144,147,118, 
$Si—ActVJIofl8S2 — Cri)ni7ial Procedure Code 
{Act X of 1882 j, s.} 35 I^er Cui'iam. (Totten- 
ham. J., dissenting), Separate sentences passed 
upon persons for the offences of rioting and giie- 
vous hurt are not legal where it is found that 
such persons individually did not commit any 
act which amounted to voluntarily causing hurt, 
hut were guilty of that offence under s 149 of 
the Penal Code. E777press v. Pam Partahy I. L R. 
6 All. 121, approved. Lohe Xath Sirhar v Quee 7 i- 
M7npress, I. E. R. 11 Calc. 340, overruled. 
Nilmoney Pobdar «?. Queen-Empress. 

P. Ii. R. 16 Calc. 442. 

6- Miothig—Phthict offe7ices—Conrlctlo7i for 
rlQtmg md earning hurt and grievous Imt^t—Separ* 
ate convietion for than 07ie effoice Qvlien acts 
eomUned> fom om ogence— Abetment of grievous 
huH during riot— Penal Code {Act XLV of 1860), 
ss* 147 J 323} 325 3 Sisi accused persons were charged 


SENTENCE— 

(1) CUMULATIVE BmTB^Gm-eoneludcd, 

with and convicted of rioting, the common object 
of which was causing hurt to two particular men. 
Four of the accused were also charged with, and 
convicted of, respectively, causing hurt during 
the riot to the two men and a woman, and were 
sentenced to separate terms of imprisonment 
under ss. 147 and 323 of the Penal Code* Held* 
that the sentences were legal. During the comae 
of a not, in which X was attacked and beaten by 
several of the rioters, one of them A" inflicted 
grievous hurt on V by breaking his rib with a 
blow struck with a lath ; X an 1 thiee others of 
the lioteis were charged with ofi^enoea under 
ss. 147 and 325 of thC Penal Code, and X was con- 
victed under those sections. The other thiee were 
convicted under s. 147 and also under s 325 read 
with s. 109 Separate sentences were passed on 
/land also on the other three for each of the 
offences : Held, that the sentences on X were 
legal, but that as there was nothing to show that 
the other three had abetted the particular blow 
which caused the grievous hint, although they 
had each of them assaulted X. the conviction of 
them under s 325 read with s. 109 could not be 
supported. In the matter op the Petition 
OF hrouuR MiPv, r. The Queen-Empress. In 
THE matter op THE PETITION OP KALI ROY l\ 
The Queen-Empress. 

[I. L. R. 16 Calc. 725 

7,— Crunnial Procedure Code, s 35 — “ Histlnet 
0 fences'' — Penal Code, .s‘v 75, 411 ] A person con- 
victed under ss. 411 and 76 of the I’enal Code is not 
convicted of distinct offences *’ within the mean- 
ing of s. 35 of the Criminal Proccduie Code. 
Quee77rEmi)7'css v. Zor 8}7igh, I. L. R. 10 All. 146, 
explained. Where an offence under s. 411 read 
with s. 75 of the Penal Code appears to be deserv- 
ing of a greater punishment than the Magistrate 
trying it can awaid, the best couise for him to 
adopt is to commit the accused for trial to the 
Court of Session, Queen-Empress ?; Khalak. 

[I Ii. R. 11 AIL 393 

(2) IMPRISONMENT: 

(«) Generally. 

S.— Cr 1777 bial Pi'oeedure Code, s, iSS-Mahi- 
te7ia7ice — W‘7/e — Breach of 07'der for monthly al- 
lo7imxGe—Vfar7%7it for levying a^^rears for sneral 
mo7iths—Imprho7mmit for allowa7iee \'emammg 
impahl after eoieexttum of <ioarra7it—Act I r/ 1808, 
s, 2, cl. l^—^^LnptruonmentZ'] Where a claim 
for accumulated arrears of maintenance for 
several months arising under several breaches of 
an order for maintenance is dealt with in one pro- 
ceeding, and ai rears levied under a single warrant, 
the Magistrate acting under s, 488 of the Criminal 
Procedure^ Code has no pow’er to pass a heavier 
sentence in default than one month’s imprison- 
ment, as if the warrant only related to a single 
breach of the order. Per Edge, C. J.— -S. 488 con- 
templates that a separate warrant should issue for 
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SENTENCE — continued, 

(2) IMPRISONMENT--^o?i(‘Z//^M. * 

® (a) Generally — concluded, 

each separate monthly bieach of the order. 
Straight, J. — The third paragraph of s. 488 ought 
to be stiictly construed and as as far possible, con- 
strued in favour of the subject Diider the section, 
a condition precedent to the infliction of a teim 
of imprisonment is the issue of a warrant in lespcct 
of each bieach of the older directing maintenance, 
and where, after distress has been issued. iiuUn 
hona is the letuin. The section contemplates one 
wairaiit undone punishment. and not a cumulative 
wairant and cumulative punishment. Also Per 
Straight, J. — With reference to s. 2, cl i(18) of 
the Geneial Clauses Act (1 of 18GS), “imprison- 
ment ” in s. 488 of the Ciimxnal Pieced ure Code 
may be either simple or ligoious. Per Old- 
field, J.— A claim for accumulated an ears of 
maintenance arising under several bieaches of 
order may be dealt with in one pioceeding, and 
arrears levied undei a single wan ant Queen-Em- 
press V, Nabain, 

[1. L. K. 9 AU. 240 

9 -- Criminal Procedure Code, 1882, . 9 . 35 — Con- 
current senteneeif.] Under s. 35 of the Criminal 
Proceduie Code, sentences of impiisonmcnt can- 
not bo passed so as to inn concuricntly. Quebn- 
Emprbss V, Wazir Jan. 

ri. L. K 10 All. 58 

10 -^Crimined Procedure Code,o. 395 — Imprinon- 
mentviUeu ofn'liipping — Infliction ofjinetn henof 
whipping ] A Court has no power undei s. 395 of 
the Criininal Proceduie Code to revise its sentence 
of whipping by inflicting a fine. In oases wheie 
the sentence of whipping cannot be carried out, 
all that the Comt can do is either to remit the 
whipping altogether, or to sentence the oflender, 
in lieu of such whipping or of so much of the 
sentence of whipping as was nob carried out, to 
imprisonment, &c. The word ‘‘impiisonmenb” 
in s 395 of the Ciiminal Procedure Code means 
a substantive sentence of impiisonment, and nob 
imprisonment for default iu payment of a fine. 
Queen-Bm»eess V, Sheodin. 

II. li. R 11 All. 308 

(J)) Imprisonment in Default of Fine. 

11, — Crhnm&l Procedure Code,%, 33 — Penal Code, 
s. 65.] S. 33 of the Code of Ciiminal Procedure 
1882, does not authorise a Mogistrate to pass a 
sentence in default of payment of fine in excess 
of the term prescribed by s. 66 of the Indian Penal 
Code. Reg, v. Malmmmad Saih, I. L R. 1 Mad. 
277, was overruled in 1881. Queen-Empress 
Yenkatesagadu. 

* [I L. R 10 Mad. 165 

Anonymous Case. 

[I. L. K. 10 Mad. 166 note 


SENTENCE— 

(3) SENTENCE AFTER PREVIOUS 
CONVICTION. 

12. — Penal Code, 1860, . 9.9 75,179, 

511 — uitteinpt to coniinit an offence — Eidianccment 
of mnitcnce for previous conviction — Previous con- 
viction ] A person* who has been convicted of 
the offence of theft hin offence punishable under 
Chapter XVII of the Penal Code) does not. on 
being convicted of an atfemjd to commit the 
offence of theft, become liable to the enhanced 
punishment allowed by s. 75 of the Penal Code. 
Queen-Empress v, Sricharan Bauri. 

[I. L. R. 14 Calc. 357 

(4) WHIPPING. 

13 — Criminal Procedure Code, s 395 — Imprison" 
ment'in lieu of whipping — Co^rt not authorized to 
inflict fine in lieu of whipping, 1 A Court has 
no pow'er under s. 395 of the Ciiminal Procedure 
Code to levise its sentence of whipping by inflict- 
ing a fine. In cases wheie the sentence of 
whipping cannot be carried out. all that the Court 
can do is either to remit the whipprng altogether, 
or to sentence the offender, in lieu of such whip- 
ping or of so much of the sentence of whipping 
as was not caiiied out, to impiisonment, &c The 
word imprisonment” in s. 395 of the Criminal 
Procedure Code means a substantive sentence of 
impiisonment, and not impiisonment for default 
in payment of a fine. Queen - Empress v. 
Sheodin. 

[I. L. R. 11 AIL 308 

SERVICE OF PROCESS. 

Sec Company-Winding uij^Genbral 
Cases. • 

[I L. R 11 Bom. 241 

See Foreign Judgment 

[I. L. R 11 Bom. 241 

SERVICE OF SUMMONS 

l^^Army Act of 1881, a\9. 114, Civil Pro- 
cedure Code, s, 468.] In a suit against a soldier to 
recover a debt not amounting to JE30 : Semhle — 
The Commanding Officer of the defendant is ** 
hound to cause the summons of the Small Cause 
Court to be served on him. Mahomed v, Aggas. 

[I.L. R. 10 Mad, 319 

2.— Madras Act III of 1869, . 9 . 9 . 2, 3.] Where 
a summons to a witness, issued under Madras Act 
III of 1869, was shown to a person and taken 
back: Held that the summons had not been 
served. In re Kuppan, 

[I. h. R. 11 Mad. 137 

3 — Ai'my Act 1881, s, Hi— Snh- Conductor, 
Ordnance J)cpartment;i8 a soldier — CwllProeedure 
Code, s, 468.J A Sub -Conductor of Oidnanceon the 
Madras Establishment of Her Majesty’s Indian 
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SERVXdiB OF SUMWOl^S—con^^lmled. 

MiUfeaxy Forces, holding a warrant from the 
Government of Madra'?, is a soldier within the 
meaning of s. 144 of the Army Act, 1881 In 
a suit to recover Us. 183-7-0, a summons having 
been sent by the Couit to the Commissary of 
Ordnance to be served on thgs^d.efeadaut, his suboi- 
dinate, the Commiasaiy of Ordnance letui ned the 
summons unseived and reieired to s. 1 1 L of tlie 
Army Act, 1881. as his leasoii for such action : 
Selcl^ that the Commissary of Oidnauce was bound 
to serve the summons, undei s. 408 of the Code 
of Civil Procedure, although the defendant might 
be entitled to the ptivilege given by s. 141 of 
the Army Act, 1881. Abraham t\ Holmes. 

[I L. R. 11 Mad. 475 

4. — Cn'd Pi'ocfitlm'c 1882, sb ^^Aa}idl2— 

Application for frchli sinnmonB — Limitation ] An 
application for a fie=h summons to a defendant, 
the summons oiiginally issued having been re- 
turned unserved, is within the peiiod pre<5cribed 
by s. 99 A of the Civil Procedure Code (Act XI Y 
of 1889), if made within one year from the 
date of the nazii’s counteis gnatuie below the 
bailiff's endoiseinent of non-seivice the nazii 
being the piopei officer of the Couit to whom 
under s 72 of the Code the summons is deli- 
vered for semcG, and who is to letuin it to the 
Coiut if unseived PxVRSOTam Vitual v, Abdul 
UEHMANBHA r. 

[I. Ii. B. 13 Bom. 500 

SESSIONS JCJBG-E. JURISDICTION OF. 
See Offence Relating to Documents. 

[I L. R. 12 Mad 54 

ct 

SESSIONS JX^DG-E, POWER OP. | 

— Criminal Procedure Code b 289 —‘•Ah evidence''' 
— Ae<iudtal of aceUBcd without taking opniionB of 
aBseBBorB,~\ The words theie is no evidence ” in 
s 289 of the Code of Criminal Piocedure 1882. can- 
not he extended to mean no .\at (facto ry.tr HBt worthy . 
or eonelnsive evidence ; but the thud paiagraph of 
the section means that if at a ceifcain stage of a 
Sessions trial the Couit is satisfied that theie is 
not on the lecoid any evidence which, even if it 
were perfectly tiue, would amount to legal proof 
of the offence charged, then the Court has power, 
without consulting the assessois, to record a find- 
ing of not guilty But wheie a Couit so acts only 
because it considers the evidence for the piose- 
cution unsatisfactory, untrustworthy, oi luconclii- 
Bive, it acts without jurisdiction, and its order 
discharging the accused is illegal Even if not 
illegal for want of juiisdiction, such action is a 
serious irregulaiity, which may or perhaps must 
have caused a failure of justice within the 
meaning of s 537 of the Code of Ciimiual Pio- 
cedure. In the matter of the Petition of Xarain 
I, L. R, 1 AIL 610, referred to.' Queen- 
Empbess V . Munna Lal 

[I. L. B. 10 All 414 


SES^SIONS JUDGE, POWER Q-p^-concld 

— Sanction to proBecule hy Dtfricf fudgc-^Tnal 
hi/Boinc Judge as Sessams Judye — Criminal Proce- 
dure ( o(lc{ Act X of SB, 195,487 — Code, 
B 19C) ] A Sessions Judge isnot debaned by s.487 of 
the Ciimiual Piocedurc Code fiom trying a poison 
for an offence punishable uudor s 19G of the Penal 
Code, when he has, as Disbiict Judge, given sanction 
for the piosccution under the piovLsionsof s. 195 of 
the Code of Ciimiual Procedure ^Madli ah Cli under 
Mozumdar v Norodeep Chundir Pundit (I. L, R. 
16 Calc. 121), overruled; EmprcHs v. JTSiIra 
(T. L. R. 0 Bom. 479), ref cried to QueeN- 
Empress r Sarat Chandra Rakhit. 

[I, U B. 16 Calc. 766 

SET-OFF. Col 

1. Set-off allowed ... ... 96S 

2. Cio&s-clecrees .. .. 969 

(1) SET-OFF ALLOWED 

5 — Sakordinatc Judye Invested with Small Cause 
Judye s powerB- Civil Procedure Code {Ait XIV 
of 1882), s \\\~Set-oft ewceediny peeiniiary 
jurisdietion of the Small Causw powers of the Suhor- 
' d mate Judge— Praetiee'] In a suit biought by 
the plaintiff fco lecover Rs. 36-7-9 from the defend- 
ant iindoi the Small Cause juusdicbion of a 
Suboidiaatc Judge, the defendant claimed to set- 
off Rs 72, which exceeded tlie ])ecuniary jurisdic- 
tion of the Judge as a Small Cause Judge, On 
lefeienco to the High Coiut, that the sot- 
off might bo pleaded by the defendant. The 
Judge would exercise his Small Cause Couit 
jurisdiction in trying' the claim of the plaintiff 
and his ordinary juiisUictioii in trying the set-off. 
RAMPRATAP r.GxVNESil IUngnatii. 

[V L. B. 12 Bom. 31 

2 — Civil Procedure Codc^ bs. 111, 216 — for 
dissolution of 2)(^^'t>forBhip,'} A suit for dissolution 
of paituership in which the claim was valued at 
R«!. 2,000. with a prayer that such balance as 
might be found due to the plaintiff upon taking 
the partnership... accounts, might be paid to him, 
IS a suit for money within the meaning of s. Ill 
of the Code of Civil Piocedure. and a pica of set- 
off may be raised in such a suit, and if in con- 
sequence of such plea the Court of First Instance 
decrees in favour of the defendant a sum above 
Rs. 5,000, then'^by leason of the provision in 
paiagraph li, s 2lG of the Code, an appeal fiom 
that deoiee will lie to the High Court and not to 
the Distiict Court. Ramjiwan Mal t. Ohand 
Mal. 

(I L. R. 10 AIL 58 7 

3 — Cross-demand arising' out of the same transac- 
iton-Givil Procedure Code [Aid XIV of 1882), 
X defence raises a cross-demand 

which is found to arise out of the same transac- 
tion as, and is connected in its nature with, the 
plaintiff’s suit, the defendant is entitled to have 
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SET-OFF— font hived, ^ 

3(1) SET-OFF ALLO\Ym—co7ud{ided. 

an adjudication of it, although it may not amount 
to a set-off under s 111 of the Civil Pioccduie 
Code BluKfhat Pandii v. Btimdch Punda (I L It 
11 Calc. 557) relied on, Chndi v. llvtlivnnihv) 
Chrtti (2 Mad II. C 29G). lefeucd to. Chisholm 
r. Gopil Cuuxdkr Suiima. 

[I L. R. 16 Gale 711 

(2) CROSS-DEOREES. 

4 — Cicll Procedure Code, 1877, <?. 2IG — Eeecv- 
tioii of eroft^-deerees — Power of Court e,veeutn}<i 
decree — Bond fide ])ureliaser—Pre,sum2ftion of vah- 
ditij of order for eale'\ •!£ a Couib ordeiing a 
sale in execution of a deciee has jurisdiction, a 
Xiurchaser of the x'^iopeity sold is not bound to 
inquire into the coricctness of the oidei for exe- 
cution, any more than into the coriectness of 
the judgment upon which the execution issues 
notwithstanding anything in s 24G of the Code 
of Civil Procedure, he is nob hound to inquiie 
whether the judgment-debtoi holds a cioss-deciee 
of higher amount against the deciee-holder any 
moie than he is to inquire, in an oidinaiy case, 
whether the decree, under which execution has 
issued, has been satisfied or nob These are ques- 
tions to be determined by the Comb issuing exe- 
cution. Whoie propel ty sold in execution of a 
valid deciee, und'^u- the order of a competent 
Com t. was puichased hond fide and foi fail value 
Held, that the mere existence of a cioss-decree 
for a higher amount in favour of the judgment- 
debtor, without any question of fraud, would nob 
support a suit by the latter against the purchaser 
to set aside the sale. Eewa Mahton v. Ram 
Kishen Singh. 

[I L. R 14 Calc 18 
[L. R. 13 1. A. 106 

Mothura Mohun Giiose Mundul V Akhoy 
Kumar Mitter. 

[I. L. R. 15 Gale, 557 

6 .-Cn'd Procedure Code, s^. 246, 24-7, 411 — 
Crou^deeree^ m mme decree — cover y l)y Govt, of 
Court-fees^ ni j)mq)er suit,'] A plaintiff' suing 'ni 
formd 2>otu2)er/n to lecover pioperby valued at 
Rs. 00,000 obtained a deciee for Rs. 1,439. The 
Court, with reference to the provisions of s. 411 of 
the Civil Procedure Code, directed that the x)lain- 
tiff should pay Rs. 1,196 as th^ amount of Comb- 
fees which would have been paid by him if he 
had nob been permitted to sue as a pauper. The 
Collector having applied under s. 411 to lecover 
this amount by abtacbment of the Rs. 1.439 pay- 
able to the xffainbiff, the defendant objected that 
(i) certain costs payable to her by the plaintiff 
under the same decree, and (ii) a sum of money 
payable to her by the plaintiff under a deciee 
which she hadf obtained in a cross ‘Suib in the 
same Court, should be set off against the Rs. 1,439 
payable by her to him, with reference to ss. 2iG 
and 247 of the Code, and that thus nothing would 
remain due b^ her whjch the Governmeut could 


SET-OFF -^continued, 

(2) OnOB^-BEGWES-onjithiued, 

recover. No application for execution was made 
by the plaintiff foi his Rs. 1.439. oi by the defend- 
ant for hei costs. In appeal fioni an oidei allow- 
ing the CollccLoi’s application, it was contended 
that the • subipct-mnttei of the suit” in s 411 of 
the Code meant tli# sum which the successful 
pauper-plaintiff is entitled to get asaiesulb of his 
success III the suit ; but that in the suit and the 
cross-suit taken together, the plaintiff nltimatielj 
stood to lose a small sum, the defendant being 
the holder of the laigei sum awarded altogether : 
I/eld that the contention had no force, as execu- 
tion had nob been taken out by the plaintiff or 
the defendant or both, and it could nob be said 
that the Government had been trying to execute 
the plaintiff’s deciee. oi was a lepiesentabive of 
the plaintiff as holder of th^decretal older in his 
favour for Rs 1,439, so as to biing into opeiation 
the special lules of ss. 246 and 247 of the Code 
between him and the defendant Held also that 
the plaintiff was one who, in the sense of s 411, 
had succeeded iu respect of part of the “ subject- 
matter ” of his suit, and on that paib therefore a 
fiist charge was by law reserved and seemed to 
the Government, which was justified in lecover- 
ing ifc la these pioceedings from the defendant, 
who was ordered by the decree to ])ay ifc in the 
same %vay as costs arc ordmaiily recoverable un- 
der the Code Held that the deciees ni the suit 
and the cioss-suit nob having leached a stage iu 
which the piovisions of ss 246 and 247 of the 
Code would come into play, no questions of set- 
off and consequent reduction or othei^ modifica- 
tion of the subject-mabter ” of the suit decreed 
against the defendant as payable by her to the 
plaintiff had arisen or could be *enteitained. 
jANKi t\ The Collector of Allsiiiabab. 

[I. L. R. 9 All. 64 

6. — Clnl Procedure code X/r<y'18B2), 

. 99 . ,233, 248 246 — Ewecutton of unsigned decree — 
Set-off ag a nut a^^iqned decree e,eccuted,\ 

A B had obtained a decree against K and 1\ 
After the decree had been partially satisfied, A B 
assigned it to D. Prior to the date of the assign- 
ment, K and T had instituted a suit no*ainst A 
B and D, and ultimately obtained a deciee 
agaiusb both of them • Held, that K and T were"* 
entitled to seb-off their decree against the unexe- 
cuted portion of the decree which had been 
assigned to D. IvRisTO Ramani Dassee v, 
Kedar Nath Chakravarti. 

[I. L. R. 16 Gale, 619 

7. --C{iil Piwcedure Code, s, 2 Limitation’] 
Under two decrees of tbe Sadr Diwaiu Adalab pass- 
ed in 1864, A was entitled to two-thiids and B to 
one-third of ceitain immoveable property, with 
mesne profits m proportion. Each obtained posses- 
sion of the immoveable propeity decreed iohim. B 
appealed bo the Privy Council from both decrees 
in respect of the two-thirds awaided to ^t. In 
Apiil 18GG pending the appeal, A applied for an 
account of the mesne piofibsMue bo him after set' 
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SET-OFF — eonoluded, 

(2) OROSS-DEOEEES— 

ting off tlie mesne profits due to B, but as be failed 
to comply with a condition reciuiiing him to give 
security for tbe amount claimed, in case tbe Piivy 
Council should allow B's appeal, tbe application 
was struck off. In January lb67 B applied for tbe 
mesne profits of tbe one-tbiidllecieed to bim, and 
tbe Court found Rs. 18,700 to be tbe amount so due. 
but on application by A, stayed further execution 
pending tbe Privy Council’s decision. In 1873 
tbe Privy Council dismissed B^s appeal. In 1885 
J., in execution of tbe Piivy Council’s decree, ap- 
plied for Rs 50.000 as mesne profits in respect of 
tbe two-tbirds. B at tbe same time applied that 
tbe Rs. 18,000 declared in 1867 to be due to bim 
in respect of tbe one-tbird might be set-off against 
tbe amount claimed by A • Hdd^ that tbe question 
of tbe amount due to A up to tbe date when be 
acquired possession of tbe two-tbirds and which 
bad never yet been decided should be re-opened 
from the point at which it was left in 1866 ; that 
if this amount exceeded tbe Rs. 18,000 declared 
in 1867 to be due to B, satisfaction of claim to 
that extent should be entered up and tbe balance re- 
covered from B , and that this course if not stuctly 
in accordance with tbe letter, was in accoidanoe 
with the spirit of ss. 246, 247 of tbe Civil Pioceduie 
Code, and at all events should be allowed on prin- 
ciples of natural equity : Held also that until the 
amount due to A bad been definitely ascertained in 
tbe execution department, B's right to main tain 
bis set-off did not arise ; that tbe set-off was, 
therefore, ^lot barred by limitation; that tbe 
order of January 1867 was equivalent to a decree 
for tbe amount declared thereby as due to B; 
that when tbe execution department bad deter- 
mined tbe amount due to A, that decision also 
would be a decree and that s. 246 of the Code 
could then be applied. Matadin v, Ck.vndi Din. 

[I L. R. 10 All. 188 

SETTLEMENT. CoL 

(1) Miscellaneous cases ... ... 971 

, OonstniGtion of. 

See Hindu Law— Gift— Construction 
OP Gift, &o. 

[I. h, R. 12 Mad. 393 

(1) MISCELLANEOUS CASES. 

•^Settlement of a Qoeeriinient Klias Mehal — En* 
limcement of rent — EegulaUon VII of 1^22 — Ben- 
gal Act III of l^lSSenged Act VIII of 1879, 
ss, 10—14.] In order to make tbe enhanced rent, 
stated in a pmmahuidi settled under Reg. VII 
of 1822, binding upon a tenant, there must 
be either an assent to that enhancement, or else a 
compliance with tbe provisions of tbe rent law 
with reference to enhancement of rent in force 
at the time of such enhancement. IfSlha v. 
Maj Cooumr B%U^ 1% W. R. 163 ; Emyettollah 
Meah V. Mdho Cmm%T Sircar^ 20 W. R. 207 ; and 


SETTLEMENT — eonelnded, 

(1) MISCELLANEOUS OASES— 

Reazooddeen Mahomed v. McAlpine^ 22 W. R. 
640, followed. Tbe root of a Government hlias 
mehal can only be enbaiiced by tbe same process as 
tbe rent on any private estate. Akhuaya Ku- 
mar Butt v. Shama Char an Patitanda. 

[I. L. R. 16 Calc. 586 

SETTLEMENT-OFFICER. 

--Duty of Settlement Officer^ Entries in Wajih- 
111 * A settlement-officer should not receive 

for entiy in tbe wajih-uUnrz of a village a mere 
expression of tbe views of a pioprietor, or enter 
it upon tbe leooids xelating to the village, tbe 
ivaj ih‘Ul’Urz being intended to be tbe official record 
of local customs. Uman Parshab v, Gandharp 
Singh. 

LI. L. R. 15 Calc. 20 
[L. R 14 I. A. 127 

, Suit to set aside order of. 

See SoNTHAL Pergunnahs Settle- 
ment Regulation (III op 1872), 
ss. 24, 25. 

[I. L, R. 15 Calc. 765 

SHIP, LOSS OF 

See Contract— Construction of Con- 
tracts. 

[I L. R. 13 Bom, 15 

SHIPPING LAW. 

-^Contr/hntionfor general average^ IJaMity for 
— Jettison — Shq) stranded through negligence of 
master— LialiUty of owners of salved cargo and shijo 
— Remedies of owners of Jettisoned cargo!] Tbe right 
of contribution in respect of jettisoned cargo is 
based on tbe danger to ship and caigo requiiing 
sacrifice to which all must contribute. Such right 
does not belong to tbe wrong-doers whose acts 
have led to tbe jettrion, or to those who are legally 
responsible for them. Where a ship ia stranded 
tbiougb tbe negligence of her master and there- 
by ship and cargo are placed in a position of such 
imminent danger as to make it prudent and 
necessary to jettison pait of tbe cargo in order to 
save tbe remainder and tbe ship * Held that inno- 
cent owners of tbe jettisoned cargo are entitled to 
general average : seem with regard to tbe owners 
of tbe ship unless their ordinary relations to tbe 
shippers have been vaiied by contract. The rules 
of maritime law relating to tbe rights and re- 
medies resulting from a proper case of jettison 
are . (1) Each owner of jettisoned goods becomes 
a creditor of ship and cargo save(|^ (2) He has a 
direct claim against each of tbe owners of ship 
and car^o for a ^ro rata contribution towards bis 
indemnity: which be can recover (cij) by direct 
action ; (&) by enforcing through tbe shipmaster 
who is bis agent for that purpose a lien on 
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SHIPPING hAM^conoUded. 

eaclijparcel of goods salved to answer its propoi- 
tionafe liability. Strand Steel & Oo. r. Scott 
& Oo. 

[L R. 16 I. A 240 
[I. L. R. 17 Calc. 362 

SLANDER 

See liiaHT OP Suit— Witness. 

[I. L. RlSOalc 264 
[I L. R. 10 AIL 425 

See Witness— Civil Cases— Privileges 
OF Witnesses 

11. L. R. 15 Gale. 264 
[I. L. R. 10 AIL 425 

SLAVERY. 

— 8j/irltual daeenj of dlseiple to guru — Act V of 
Agreement to hecome slave.l This was a 
smt brought in 1881 by the head of an adhinam 
for declarations that a mat/i was subject to his 
control ; that he was entitled to appoint a manag- 
er; that the present head of the ?nut/i was not duly 
appointed and his nomination by his piedecessor 
was invalid , and foi delivery of the possession of 
the moveable and immoveable piopcrties of the 
??uit/i to a nominee of the plamtilf The claim 
extended also to leligious establishments at Ben- 
ares and elsewhere connected with the The 

7nat/i was founded by a member of the adhmam. 
Many pievious heads of the had agieed to 
be ‘‘slaves” of the head of the adhmam, but for 
over sixty years the head of the adhmam had exer- 
cised no management over the endowments belong- 
ing to the mat/i ; and in a suit (coinpiomised) of the 
year 185 i the present pretentions of the adhinam 
had been denied intoto : Held, that the agreement | 
of the head of the math bo become the slave ” of | 
his gm'u could have no legal opeiation since 1843, i 
and that the adverse possession of the defendant I 
from that year was fatal to any claim of the plain- 
tiff under such agreement. Giyana Sambandha 
Pandara Sannadhi V. Kandasami Tambiran. 

[1. L. R. 10 Mad. 375 

SMALL QAUSE COURT, ITOPUSSIL. Cid. i 
1. Jurisdiction ... ... 974 i 
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See Appeal —Orders. 

fl.L. R. 11 Mad. 130 


See District Judge. 

P, L. R 11 Mad. 130 


I SMALL CAUSE COURT, MOPtTSSIL- 

contimita. 

See Subordinate Judge, Jurisdiction 

OF. 

LI. L. E, 12 Bom. 486 

(1) J|JEISDICTION. 

{a) Army Act. 

I 1 -Arony Act of 1881, .w, 144, 151— C;'iv7 Proce- 
dure Code, s Jut t, ^diction of Small Cauee 

Courts over soldiers.'] A sued a soldier to recover 
a debt not amounting to .CSO : Held, that the 
suit was cognizable by a Court of Small Causes. 
Semble : The commanding officer of the defend- 
ant was bound to cause the summons of the Small 
Cause Oouit to be served on him. Mahomed v. 
Aggas, 9 

[I. L. R. 10 Mad. 319 

(h) Contract. 

2. — Contract Act {IX of 1872), ss. 69, 70 — Small 
Cause Court Act {XI of 1865), s. 6 — Putni rent — 
JnqAied conti'act,] The plaintiff, a purchaser in 
execution of a putnt right, brought a suife in a 
Munsif’s Court to recover from the defendant, a 
former holder of the puini light, a sum of money 
which she had been compelled to pay to the 
zemindar for rent which had accrued due prior 
to the date of her puichase. The Munsif gave 
the plaintiff a decree, which, however, on appeal 
to the District Judge, was reversed. On appeal 
to the High Couifc, Held, that, assuming- the suit 
to lie independently of any express promise, it was 
one cognizable by a Courfc of Small Causes, and 
no appeal would therefore lie. Rainhtas Chittan* 
geo V. Hodhoosooduri Paul Ohoic41mj, B. L. E 
Sup, Vol. 676 ; 7 W. R 377, distinguished. -Cases 
falling within the provisions of ss, 69 and 70 of 
the Contract Act are cognizable by a Courfc of 
Small Causes under s. 6 of Act XI of 1865. Nath 
Prasad v. Bay Hath, I. L, R 3 All, 66, approved. 
XUISHNO Kamini Chowdhrani GOPI Mohun 
Ghose Hazra. 

(L L. R, 15 Oalc. 652 

3. — Civil Procedure Code, s. 586 — 3}ofmsil87nall-> 
Cause Court Act {XI of 1865), s. 6 — Smt aqainst 
sons of Hindu debtor, 07i a bond executed by father, 
7 iot cognizable by S7nall Ca%isc Coui t — Hi^idu Laio 
— Liability of son for debt of Uvlng father.] In 
a suit upon a bond executed by a Hindu, the 
plaintiff made the debtor’s sons defendants along 
with their father, and a decree was passed againsb 
tho father and sons jointly for payment of the 
debt : Held by the Full Bench that the suit as 
against the sons was not a suit of the nature 
cognizable in a Court of Small Causes within the 
meaning of s, 686 of the Code of Civil Proce- 
dure: Held>, further, by the Divisional Bench 
that the decree against the sons was bad. 
NaRASINGA V. SUBBA. 


[I* Mad. 189 


( 976 ) DIGEST OF CASES. ( 970 ) 


SMALL CAUSE COURT, MOFUSSIL-- 

co7itimw(l, 

( 1 ) 

{h) (jQ^ii^A.QTi~eonduihil 

4. — Proi'ineial Small Cause Court Aet, seJi, ITj 
art 41 — Civil Proeeihire C(Mh, s*. ^' 6 ^—Suit for 
eoiitributUm—Joi nt j}i'02)ertij — Suit relating to 
eontract — Contract Act. s r)9.'j Lands of wh.cU 
part belonged to the plaintiffs and part to the 
defendant were comprised m a g^atta which lau 
in the names of the plaintiffs and aucthei The 
defendant’s shaie ot the assessment fell into 
arrear and was collected fiom the plaintiffs, who 
now sued to recover Its. 200 being the amount 
so paid together with interest • Ileld, the suit 
was of a nature cognizable by a Court of Small 
Causes, and therefoie no second appeal lay. 
Krtshio Kamnii Chowdl^nim v. Cfojji Mohuii Gliose 
IImra(l. L. R. 15 Calc C52), followed. Srinivasa 
r. SiVAKOLUNDU. 

[I. L. R 12 Mad 349 


(^) Contribution. 

5. — Provincial Small Cause Court Art {IX of 
1887), sell, 11, Arts, 2, 41, 42, and 44 — Suit for costs 
goatd hij one of tiro joersons jointlij hahle.'] X C 
granted a lease of thiee plots of land to P S, The 
heirs of the former lessee bi ought a suit against 
N C and ^ ;S to recover possession of the same 
three plots of land. The suit was decieed with 
costs ; and^ the costs, amounting to R.s. 80 and 
annas 6, were recoveied from B S alone. Theie- 
upon B S brought this suit against X C m the 
Court of Smajl Causes at Pubiia for the recoveiy 
of that amount : Held^ that the suit was one 
which did not come under arts. 2, 41, 42 oi 41, of 
sch. II, Act IX of 1 887, and was cognizable by the 
Small Cause Couit Bisva Nath Shah r. Nab a 
Kumar Chowdhary. 

[I L, R. 15 Calc. 713 

{d) Damages. 

6. — ‘Suit for damages for personal injury — Ae- 
tual gyecumary damage 1 The plaintiff, m a suit 
for damages laid at Rs 200, claimed Rs. 50 on 
account of medical expenses caused by an assault 
committed on him by the defendants, Rs. 60 as 
the costs of a criminal prosecution which he had 
brought against them, and Rs. 100 for injury to 
his reputation and feelings : Held that inasmuch 
as part of the claim i elated to alleged actual 
pecuniary damage resulting from an alleged 
personal injuiy, the whole suit was, with lefer- 
ence to s. 6, proviso (M), of the Mofussil Small 
Cause Courts Act ^'XI of 1805), of a nature 
cognizable by a Court of Small Causes, and that, 
under s. 688 of the Civil Procedure Code no second 
appeal iir such suit would lie. Gunga Xaravi 
Moytro v. Qudadlmr Clmodliry, 13 W. R. 434, 
referred to. JiwA Ram Singh V. Bhola, 

il* L. H. XO All. 49 


SMALL CAUSE COURT, MOFUSSIL- 

eon filmed. 

(1) JURISDICTION— 

(e) Maintenance. 

7. — Manitenanec, Suit for arrears of— Faced 
viuinteiianee — Small Cause (kairts (Pronneial) 
Aet {IX of 1887), sell, JI, el. 38.] A suit for 
arieais of fixed maiiitenaiice is a suit iclatmg 
to maintenance within the meaning of that teim 
as used in cl 38 of sch. II of the Provincial Small 
Cause Courts Act (IX of 1887), and is thero- 
foie not cognizable by a Conit of Small Causes. 
AmRITOMOYE DaSIA l \ BhOGIRUTH CnUNBRA 
JOGE&SUR ShADIIOO. 

' iL. L. R. 15 Calc. 164 


8 — Provuieial Small Cause Courts Aet {IX of 
1887), sch, II, art. 38 — Suit for maintenance based 
on a family arrangement,'] A suit for main- 
tenance based on a family aiiangement is within 
the jurisdiction of a Mofussil Small Cause Court. 
Komu r. Krishna, 

[I. L. R.ll Mad 134 


(/) Marriage. 

9 . — Provincial Small Cause f ourts Aet {IX of 
1887J. sek II, art. 35 el. {g)—Suit for actual 
pecuniarij damages for breach of eonfrael of 
marriage — Jurisdief wn.] A suit lor actual 
pecuniary damages for bicacli of contract of 
marriage comes wiUiin cl (//) of ait 35, sell II 
of Act IX of 1887, and as such is excluded ftom 
the jurisdiction of the Small Cause Oouits. Kali 
S uNKER Pass v. Koylash Chunder Dass. 

[I. L. R. 15 Calc. 833 


(y) Mortgage. 

10. — Suit for enforcement of hypothecation 
agauist moveable pnperty—Aoi XI of 1805, s*. 0.] 
A suit by the assignee of a registered inoitgage- 
bond hypothecating cei tain ciops to enforce the 
hypothecation is not a Small Cause Couit suit 
within the moaning of s, 8 of Act XI of 1805, 
in which a second appeal would be barred by 
s. 586 of the Civil Pioceduie Code Surajpal Singh 
V Jairamgir, I. L. R 7 All. 855, followed. Bam 
Gopal Shah v. Bam Gopal Shah, 9 W. R. 136, and 
Appaiu Pillai v. Subraya Mupigyen. 2 Mad. 474 
refeiied to. Kalka Prasad %. Ciiandan Singji 

[1. li. R. 10 All. 20 

{h) Moveable Property. 

11. — Madras Bent Beeorery Act 1865— 

to recover moveable giroperty.] A suit to lecovcr 
moveable pioperty attached under colour of the 
Bent Recovery Act (Madras Act 5xni of 1865) is 
cognizable by a Court of Small Causes con* 
stitnted under Act XI of 1865. Davud Beg r. 
Kullappa. 


[I. L. R, 11 Mad. 264 
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SMALL CAUSE COURT, MOPUSSIL- 

conoltidf‘(l. " 

* (1)'JUUISDI0TI0N-C()«f-Z«r7r(7. 

(?) Purohase-Monfa’. 

12. — Cu'd JProeedure Codt\ .s" Hlo — Stut to roooior 
2)i/rrlias‘e~mo}u^i/ — Sii/t ht/ putuduf^irr at Court-i^ale 
(Ichtor had no uSalrahIr /nforst ] A suit 
broug-hfc, under s. 315 of tho Code of Civil 
Proccdnie, by ti piucbaser at an execiition-salc to 
recover tbe piiicUasc-money, when it is found 
that the ^udgmenb-debcor bad no saleable interest 
in the propeifcy which piirpoited to be sold, is not 
a suit of a natuie cognizable by a Small Cause 
Coint constituted under Act XI of 18d5. Pagii- 
AYAPPAN l\ NARAYANA. * 

[I. L. B. 11 Mad. 269 


(j) Pent. 

13 . — Arrears of rent of homestead or bantu land^ 
Suit for — Provincial Small Cause Courts Act 
(AY of 1887). sell. II. els. 7 and 8 ] A Mofu&sil 
Small Cause Com t has no luusdictiou to enter- 
tain a suit foi aireais of lent of homestead oi 
bastu land under the provifoions of the Provincial 
Small Cause Courts Act (TX of 1887). XJma 
Churn Manual v Buari Bi^avah. 

[I. L. B. 15 Calc. 174 


{h) Title, Question op, 

14: -Suit for arrears ot mahhana alloioaiiee — 
Act XI of ISGo, s. G ] sold a share in immove- 
able piopcrfcy to J/bya legistered deed of sale 
which contained the following piovision • — The 
said vendee is at iibeity either to retain posses- 
sion himself or to sell it to some one else , and he 
IS to pay Rs. 2.5 of the Queen’s coin to me annu- 
ally (as maliltaiia)^ which he has agreed to pay.” 
M mortgaged the pxoperty to B, who obtained 
possession ; and, after the moitgage, the annual 
payments piovided foi by the deed of sale ceased. 
The representatives of the vendor sued 31 and B 
to recover airears of malihana, the amount sued 
for being less than Rs, 500 . Held, upon a preli- 
minaiy objection made witht-eferenoe to s. 586 
of the Civu Procedure Code, that the intention 
of the Legislature as expressed in s. G of the 
Mofussil Small Cause Couibs Act (XI of 1865) 
was that suits directly and immediately involving 
questions of title to imnioveabl^ pioperty should 
not be cogmzable by the Small Cause Com ts , 
that in the present suit such a question was diiect- 
ly involved , and that consequently s. 580 of the 
Code had no application, and a second appeal 
would he. 3loliamed Karamut‘OollaJi v. Ahdool 
J/ajeed, 1 N. W. 205, and Bhawan Singh v- Chatter 
Xuary Weekly Kotos, All 1882, p lli, referred to, 
Pestouji Bczonji v. Ahdool Bah i man, J. L. R 5 Bom. 
i63, Qutuh II'US(¥n v. Abul Husain, I. L, R. 4 All. 
131, and luidaressur 3looke7gea v. Gooroo Churn 
Ilooherjea, 2 G. L. R. 388, distinguished. Ohura- 
MAN V, BALLI. 
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(e) Tiovei ... 978 
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See Superintendence op High Court 
—Civil Procedure Code, 1SS2, s. 622. 

[I. L B. 13 Bom. 642 

(1) JHRISDIOTIOK. 

(r?) General Cases 

1. — Leave to sue — Small Cause f ourt Presldene?/ 
Towns Act (Xr// 1882), ,9 i.^--Dtserction, Hver^ 
eise of—Befusal of leave to sue-^Jurisdictton — 
Defendant residing outside jurisdiction ] A 
tiadesmau in business iii Calcutta sued his debtor, 
a resident at Lucknow, to recover a sum of Rs 23 
for goods sold in Calcutta and forwarded by 
the E I. Ry Co for delivery at Lucknow. The 
plaintiff applied uudei s 1*8 of Act XV of 1882 
for leave to sue the defendant in the Calcutta 
Couit of Small Causes. The Court refused to 
grant such leave, appaiently on tlie ground that 
the defendant was living at a long distance from 
Calcutta, aud that the suit was one for a small 
amount * Held, that, m lef using to grant such 
leave, the Judge of the Small Cause Couit had 
not cxeicised the discretion vested in him under 
s 18, and that the case was one in nvhich the 
leave applied for should have been gianted. In 
the matter op Collett v. Armstrong. 

[I. L. R. f4 Calc 526 

■* 

(5) Maintenance, Suit for. 

2 — Prcsideneij Small Cause Courts Aet {XV of 
1882), .9. 18.] Piesidency Small Cause Coiuts, 
constituted under Act XV of 1882, aie not de- 
barred fiom entei taming suits for maintenance 
not based on contract or declaiatory deoiee. 
POKALA \\ MURUGAPPA. 

[I. L. B. 10 Mad. 114 

(c) Trover. 

3. — Aet ion for detinue and trover--- Gift — //i- 
eomplete gijt — Suit hi/ executor to reeoier promts^ 
serg notes on ff round that the gift of them to defend- 
ant was ineompilete — Small Came Coiirt Presi- 
dency Toldhs Aet (XV of 1882), s. 13 ] The plain- 
tiff as executor of B sued the defendant in the 
Small Cause Court of Bombay to recover two 
Government promissory notes of the nominal 
value of Rs 2,000, standing in the name of I). 
The defendant, who had been D's servant, alleged 
that the notes had been given to him by D as a 
reward for past services The Court held that 
theie was evidence (though unsatisfactory) of a 
gift by D to the defendant. It was then con- 
tended, on behalf of the plaintiff, that assuming 
there was evidence of a rgift, such gift was 


[I. L. B. 9 All. 591 
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SMALL CAUSE COURT, PRESIDENCY 

TOWN S— d'o nti mted . 

(1) - JURISDICTION— 

(r) concluded. 

incomplete, inasmuch as the notes had not been 
endoised to the defendant, /ind that the defend- 
ant was not entitled to any aid from the Oouib 
to peifecb the gift The Jddgre held that the 
Court of Small Causes had no power to decree the 
return of the notes or payment of then value, 
and that so far as the juiisdiction of that Court 
was concerned, the defendant had aiight to re- 
tain the notes * Held, by the High Court, that 
the Court of Small Causes had jurisdiction to 
entertain the plaintiff’s claim, on the giound that 
there was an incomplete gift of the notes to the 
defendant, and that it might on that giound 
pass a decree m favour of the plaintiff for the 
return of the notes" or payment of the value 
Khursbdji Rustomji Colah V , Pestonji Cow- 
ASJI Bxjcha. 

[I. L. R. 12 Bom. 573 

(2) PRACTICE AND PROCEDURE. 

{ a ) Reference to High Court. 

4. — Costs— Practice — Costs of nference to Uigli 
Court — Small Cause Court {Presidency Towns) 
{Act XV of 1882), g 09 — Civil Procedure Code 
{Act XIV of 1882), .9^. 220, 617, 620] Undei 
s. 620 of the Civil Proceduie Code the costs of a 
reference to the High Court cannot be dealt with 
separately,, but must be dealt -with when awaid- 
ing the costs of the suit. They aie, however, in 
the discretion of the Court, and need not neces- 
sarily follow, the event of the suit. Nicol v. 
Mathoora Dass Dumani. 

[I. L. R. 15 Calc. 507 

(5) Re-hearing. 

6,— Practice — Presidency Small Cause Courts 
Act (Xr of 1882), ss, 88 and 71 — Bedtearincf , 
application for— Compliance with requirements 
of Act subsequently to applieatum for rehearing — 
Mule of High Court No. 208 — Limitation Act 
1877.5. 5.] An application to the High Court for 
a xe-hearmg under s. 38 of the Presidency Small 
Uause Courts Act (XV of 1882) must be in writing. 
A decree was passed against the petitioner by the 
Court of Small Causes on the 9th December 1887. 
On the 16th December Counsel on his behalf was 
instructed to apply to the High Court under 
s. 38 of Act XV of 1882, for are-hearing of the suit. 
The Court was then engaged in hearing appeals ; 
but, in order to prevent the petitioner’s applica- 
tion from being barred by limitation under the 
provisions of the section which requires the appli- 
cation to he made within eight days, their Lord- 
ships before rising allowed the application to be 
then formally made, but adjourned the hearing 
to a subsequent day. When the case came on 
it appeared (1) that the petition had not been 
signed and declared until the 17th December 1887 
the day after th" application had been made 


SMALL CAUSE COURT, PRESIDENCY 

concluded. 

(2) PRACTICE AND PROCEDURE 
{!)) Rb-iiearing —concluded. 

in Court) ; (2) that the affidavit in support of the 
application, as lequired by s. 88, had not been 
filed until two days atterthe application m Couit ; 
and (3) that the Couit-fees, which by s. 71 of Act 
XV of 1882 should be paid piior to the applica- 
tion, had not been paid until the 20th December 
1887, i.e., four days after the application . Ilehf 
that the application for a re-hearing must be re- 
jected The application, altbough nomiaally 
made on the IGth December, was only provision- 
ally received, and eve ly .objection to its reception 
which could have been taken on that day could 
be taken at the hearing. The subsequent com- 
pliance by the petitioner with the requirements 
of the Act could not place him in a better posi- 
tion than he occupied when the application was 
made In re Jaiklssondas Purshotamdas. 

[I. L R. 12 Bom. 408 

6 — Presidency Small Cause Courts Act, s. 88 — 
Rehearing — Case in loJnch order for rehear^ 
%ng granted on ground that decision of Small 
Cause Court was against weight of evidence---* 
Practice ] On an application for a re-lieaiing 
by the High Court, under s. 88 of Act XV of 
1882, of a suit alieady heard and decided by a 
Judge of the Small Cause Couit, held by the 
High Couit that the evideuce being of a very 
conflicting character, and not such as to justify a 
distinct opinion that the Judge of the Small 
Cause Couit was wiong iu his decision, the 
application for a le-heanng should be refused. 
S 88 of Act XV of 1882 does not authoiize 
the High Couit to grant an order for a le-hearing 
w'here that Court merely feels that the evidence 
IS doubtful without forming any opinion as to 
whether the conclusion arrived at by the Small 
Cause Court is a wrong one. The section requires 
that there should be such an opiuion before 
granting the order, and such opinion should be 
a distinct opinion, and not meiely what is termed 
an inclination of ^opinion. Hassanbhoy Vis- 
ram V . British India Steam Navigation 
Company. 

[I. L. B 12 Bom. 679 

SOLDIER. 

Army Act, 1881,5. 144 — Sul-€onductos\ Ord- 
nance Department -- Service of Simmons— Civil 
Procedure Code, s. 468.] A Sub-Conductor of Ord- 
nance on the Madras Establishment of Her 
Majesty’s Indian Military Forces, holding a war- 
rant fiom the Government of Madras, is a soldier 
within the meaning of s, 144 of the Army Act, 
1881. In a suit to recover Rs. 183-7-0, a sum- 
mons having been sent by the Cou^t to the Com- 
missary of Ordnpee to be served on the defend- 
ant, his subordinate, the Commissary of Ord- 
nance returned the summons nnserved and 
referred to s. 144 of the Army Act, 1881, and his 
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reason# for such action • IMd, that the Commis- 
sary of Oidnance was bound to seive the sum- 
mons under s 408 of the Code of Civil Proceduie, 
although the defendant might be entitled to the 
privilege given by s. 144 of the Aimy Act 1881, 
Abuaiiam r Holmes. 

[I, L. R. 11 Mad 475 

SONTHAL PEROUNNAHS SETTLE- 
MENT REGULATION (III of 1872). 

5 SS. 24, ( 25 .~-“<Sr 7 ^ to set aside oi^der of 

Settlemeiit-vfficei' — Non~2ouhlicatio7i of record of 
rights — Onus of 2}rooJ.'] In a suit instituted m 
January 1887 by a plaintij^ to set aside a settle- 
ment made under Reg. Ill of 1872, and to recover 
liliiLS possession of a mouzali, alleging that the 
defendant held the land as eJuih'an, and that the 
sei vices for which he held them had ceased, the 
defendant pleaded that the tenure was dur- 
moliiiran, that the lands had been settled as such 
in June 1877, and that the suit was consequently 
barred by the special limitation provided by s. 2.5 of 
the Regulation. The plaintiff soughD to set aside 
the settlement on the giouud of the non - publi- 
cation of the record of rights and the fiaud of the 
defendant, and both the lower Courts found that 
the recoid of rights had not been published by 
its being posted conspicuously in the village as 
required by s 24. On second appeal it was con- 
tended on behalf of the defendant that such 
publication was not essential, but that it was 
open to the Settlement-officer to publish the 
record in such manner as might be convenient : 
Ileldf that posting the lecoid conspicuously in 
the village is an essential part of the publication, 
and that the suit was not baired by limitation. 
It was further contended that the onus of piov- 
ing the tenuie to be dur-moliuvari, which had 
been thrown on the defendant, had been wrongly 
so thrown on him, as the suit was substantially 
one to set aside a decree : Held that the onus of 
proving the validity and propriety of the settle- 
ment proceedings upon which he relied had been 
properly thrown on the defendant. Nadiar 
Ohand Singh y, Ghunder Sikhur Sadhu. 

[I. L. R. 15 Calc, 765 
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See Privy Council, Practice of— 
Questions of Fact 

[I. L. R. 15 Calc. 763 


SPECIAL CR SECOND APPEAli-eo?i*A 
(I) OEDERS SUBJECT TO APPEAL. 

1. — Cioil Procedure Code, 1882, ’"561, 684 — 

A27pe(il from 2>ortion of decree disallowing objee- 
tion.'] A pieliminary objection taken by a re- 
spondent that no seoppid appeal lie'? f torn so much 
of the decree of a Subordinate Judge as disallow- 
ed objections filed the appellant under s. 561 
of the Code of Civil Proceduie was held to be 
without weight. Ganapati v Sitharama. 

[I, L. R 10 Mad, 292 

2 — Madras Forest Act, s lO—Deeiskm as to 
title to land, amical to Iltgli Court from decision 
of District Court on agojgcdl'l An appeal lies to the 
High Conit fiom a decision of a Distiict Comt 
passed under s. 10 of the Madras Poiest Act 1882, 
on appeal from the decisioft of a Forest Settle- 
ment-officer. Kamaraju The Secretary 
OP State for India. 

ll. L. R. 11 Mad. 309 

3. — Civil Procedure Code, ss .521. 522, a?id 682 — 
Arbitration - Revocation of siibinissum — Ap2^eUote 
decree in accordance with aioa7'd.~\ By leason of 
s. 582 of the Civil Proceduie Code, where a Couit 
of First Instance wrongly sets aside an arbitra- 
tion awaid and passes a decree against the terms 
thereof, and a Court of fiist appeal, holding that 
the award was not open to objection upon the 
grounds mentioned in s. 521, passes a decree 
strictly in accordance with the award, such ap- 
pellate decree is entitled to the same ffnality as 
the fiist Court’s decree would have been under 
the last paragraph of s. 522, and cannot be made 
the subject of second appeal. Purdshnath Dey 
V. JSobin Chunder Di(ftA2 W. R. 93,*and Rugliooher 
Difal V. Mama Koer, 12 0. L. R. 564, dissented 
from Naurang Singh Sadapal Singh. 

Ll. L. R. 10 All. 8 

4, — Order reviewing and setting aside o^'der 
rejecting objection to execution of decree — Ci%ll 
Procedure Gode,s. 629.] When a Munsif sets aside 
on review an order i ejecting an objection to 
the execution of a certain deoiee, and the District 
Couit on appeal refused to interfere : Held that ^ 
no second appeal lay to the High Couit. Papaya 
u. Chelamayya. 

[i. L. B. 12 Mad. 125 

6 <^8(12^07' intendenee of High Court — Boigal 
Tenancy xict {VlII of 1886), ss. 104, 2, f05, 

IGG, 108— of the Rules made under the 
Aet — Jurisdiction — Record of right — Civil Proce- 
dure Code {Act XIVofA%Z2), si 108, 622-0?vZfr 
of Special Judge as to settlement of Q*ents,'\ The 
High Court has no jurisdiction either to enter- 
tain a second appeal from, or to interfere under 
s. 622 of the Code of Civil Procedure with, an 
order of a Special Judge in regard to settlement 
of rents. Shewbarat Koer v. Nirpat Roy. 

firL R 16Calo. 690 
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special or second appeal on til , 

- (1) ORDERS SUBJECT TO kVI^^k-L- -^continued 

0, — Proeeditrr Codo,lS9i'2, s GJ9 — Ordor on 

appUeation to roomo—A])i)ral from decree w-s' 
amended — Second U 2 )j)eal — Practice,'] A second 
appeal lies against an oider^of a lower Appellate 
Court passed under b.G 29 of the Civil Proceduic 
Code (Act XIV of 1SS2) wlvere the appeal to the 
lower Appellate Couit has been, not from the 
Older allowing a leview, but fiom the ongiual 
decretal oidei itself as amended by the oiiginal 
Court on the application foi leview Than Snu/h v. 
CliundnnStnfjh, I. L R. 11 Calc 29G, distinguished. 
Senible-—Di^ words of s. C29, •• an oidei of the 
^ Couit for lejecting the application shall be final. ’ 
p'lmd facta apply to the Couit w^hich has passed 
the oiigmal decree, but in spirit they would seem 
properly to apply also to an ordei of an Appel- 
late Couit. Bala Katha v. Bhiva Xatha. 

fl. L. n, 13 Bom 496 

7 , — tiTil Procedure Code, sfi 581, G29 — Order 
on appeal afirming order orantmff (q)pl watt on for 
rei'ieio ot jadtjme'nt ] No second appeal lies to 
the High Court under s. 581 of the Civil Pioce- 
duie Code fiom an oidei dismissing an appeal 
under s G 29 fiom an oidei granting an applica- 
tion for review of judgment. Gopal 1)as r. 
Alaf Khan. 

fl L. R. 11 All. 388 

8, — Pent-mit--Pengal Act Till of 18G9, 102 

' — Benqal<^Tenaneij Act (^VIJl <7/18S.'5) .s* 158 — 
General Clauses Aet (7^/1808), s, G ] The woid 
“ proceedings ” m s. G ot Act I of 18GS, as ap- 
plied to a suit, means the suit as an entirety, 
that is, down^to the final decree. A second ap- 
peal, theiefoie, to the High Court, on a question 
of the amount due as lent, will not lie when the 
suit was instituted previously to the passing of 
Act VIII of 1885, although the judgment in the 
suit was delivered, and the first appeal theiefrom 
heard, subsequently to the passing of that Act. 
JIurrosunda? i Pelt v Bltojohart Pa^ Manjt, I L.R. 
13 Calc. SG, appioved, Satghuri i, Mujidan. 

[I, L. R. 15 Calc. 107 

' ^ ^Bengal Tenaney Act (F777 of 1885), 

s. 163 — Appeal in rent-svit — Agjpeal from order of 
Putrict Judge.] In certain rent-suits, the amount 
claimed being under Rs. 100, the question was 
laised as to whether the plaintiff was entitled to 
the whole 16 annas of the rent or only to a 
10 annas share thereof. Upon this point the first 
Court gave the plaintiff decrees for the full 
amount claimed, holding jihat the question was 
res judicata. Upon appeal the District Judge 
held that the question vfas not judicata, and 
remanded the suits for trial on the merits. The 
plaintiff preferred a second appeal to the High 
Couit : Beld that, having regard to the provisions 
of s. X5B of the Bengal Tenancy Act no appeal 
lay, m the question was not one relating to title 
to land ox to some^lnterest in land as between 


SPECIAL OR SECOND AFPEAh^eontd, 
(1) ORDERS SUBJECT TO APPEAL~^'0/i(7w7^'d. 

2)arties hating eonfftettng claims thereto, nor was 
it ‘‘ a question of the amount of lent annually 
payable by a tenant these woids iii the section 
meaning the total amount of rent annually pay- 
able in lespeet of a holding and not the amount 
of rent which may be payable to any paiiiciilar 
co-sharer in the pioperty. Piiasanna Kumar 
BANER. n3E 1\ SlilNATU DaS. 

IL Ii. R. 15 Calc. 231 

10 —Bengal Tenaney Aef ( F77/ ef 1885), 153 

— Cesses, Sitit for^Benr/al Aet {IX of 1880), .v. 47 
— Agtpeal ni eases undtr Us 100.] A suit to le* 
cover cesses for an amount not exceeding Rs. 100 
falls under the piovisioiis of s. 153 of Act VlII 
of 1885 with respect to appeals. Mohesh Ohuk- 
DER Chuttopadhya %\ Umataba Dbby 

[LL. B. 16 Calc. 638 

(2) SMALL CAUSE COURT SUITS. 

(a) General Cases. 

11. — Civil Proeednre Code, s\ 5SG — Frame of 
suit,] For the puii30.se of deteimining whether 
a second appeal lies or is piohibitod by s. 5SG of 
the Civil Pioccduie Code, what must bo looked at 
IS not the shape lu which the case comes up to 
the High Couit, but the shape in which the suit 
was oiiginally iii'-tituted in the Coiub of First 
Instance. Ki\m-ud-J)In v Ra.t.fo. 

[I. L. R, 11 All. 18 


12. — Civil Procedure Code, s, itSQ— Orders in 
e.recitfton of decrees 'in Small C anso suits.] No 
second appeal lies fiom an order passed in exe- 
cution of a decice in a stub of the nature cogni- 
zable by a Small Cause Court wheio the subject- 
matter of the suit does not exceed Rs. 500 
Arm ala V , Subbanna. 

fl. L R 12 Mad. 116 
( ft ) Contract. ^ 

IS.-Contraei Aet (7X of 1872), .v.?. G9, 70— 
Small Cause Court Aet (an of 18G5), .s>. G—Pnful 
rent — InqJied contract,] The plaintiff, a pur- 
chaser in execution of a right, brought a 

suit in a Munsif’sr Court to recover from the de- 
fendant, a foimer holder of the putnl right, a 
sum of money which she had been compelled to 
pay to the zemindar for rent which had accrued 
due prior to the date of her purchase. The Mun- 
sif gave the plaintiff a decree, 'which, however, 
on appeal to the District Judge, was reversed. 
On appeal to the High Court, held, that, assum- 
ing the suit to lie mdependently of any express 
promise, it was one cognizable* by a Court of 
Small Causes, and no appeal would therefore 
lie. Bainlux OMttangeo v, Modhoosoodiiu Paul 
CJiowdJiry, B L. R. Sup, VoL, 675 ; 7 W. R. 
377, distinguished. Cases falling within the 
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(2) SMALL CAUSE COURT SUITS— 

* (h) OowrEAcr-^ro?tehided. 

provisions of ss. G9 and 70 of the Contiacfc Act aie 
co^'iiizable by a Court of Small Cause undei 
s. 6 of Act XI of 18G5, JMitJt Pramd v Bdt} Katli’ 
I L. R 3 All GG approved . Krisiino Koiixi 
Chowdiirani r. Gopi Moiiun Gmose IIa^^ra. 

[i L. R, 15 Calc 652 

14 — J//7As%sv^ Siit'fll Court Art, s. 6 — Cn d 
Procedurr Cule, s\ 586 — Suit (({fdimt wns of 11 nulu 
ilel)to)\ 0)1 a, bond r.rrrutod hff futhrr, uot eoyni- 
zable 1}}J Small Canute Couit — ITuidn Lnic — Liabi- 
hti/ of 1 ^ 0)1 for debt of Inuo/j fafltcr.'] In a suit 
upon a bond executed \y a Hindu, the plaintiff 
made the debtoi’s sons defendants along with 
their father, and a decree was passed against the 
father and sons lointly for payment of the debt, 
Ihdd, by Che Full Bench that the suit as against 
the sons was not a suit of the nabuie cognizable 
in a Couit of Small Causes within the meaning of 
s. 5SG of the Code of Civil Piocedure , Ilrhl 
fuither, by the Divisional Bench that the deciee 
against the sons was bad. N auasingha r Subb\. 

[I. L. K. 12 Mad. 139 

15 — Gird Procedure Code, a* .586 — Pronnaal 
Small Caui^e Qmrt Act^mdf, IT, art, 41 — Suit rc-^ 
latnifj to contract — Contract Art, s\ G9 — Suit for 
contribution — Joint 'pro peri ij.~\ Lands of which 
pait belonged to the plaintiffs and part to the de 
fendant were comprised in a patta which ran in 
the names of the plaintiffs and another. The 
defendant’s share of the assessment fell into 
aueais and was collected from the plaintiffs who 
now sued to lecover Rs. 200 being the amount so 
paid togethei with interest Held, the suit was of 
a nature cognizable by a Couit of Small Causes, 
and therefore no second appeal lay. Kndmo 
Kaniini Choiodhrant v, (f opt Mohan Gho,sc llazra 
(I. L. R. 15 Calc. G52), followed. Srinivasa i. 
Siva Kolundu. 

[I. L. R. 12 Mad 349 
(c) Damages 

16 —Suit for damaije^ jor py'^onal injur p — Ac- 
tual pecumiarp damage ] The plaintiff, in a suit 
for damages laid at Rs. 20C, claimed Rs. 50 on 
account of medical expenses caused by an assault 
committed on him by the defendants, Rs. 50 as 
the costs of a criminal prosecution which he had 
brought against them, and Rs* 100 for injury to 
his reputation and feelings Held that inasmuch 
as part of the claim i elated to alleged actual 
pecuniary damage resulting from an alleged 
personal injury, the whole suit was, with refer- 
ence to s. G, proviso (B), of the Mofiissil Small 
Cause Courts Act (XI of 1865), of thenatnie 
cognizable by a Court of Small Causes, and that, 
under s. 58G of the Civil Piocedure Code, no second 
appeal in such suit would lie. Ganqa, Narain 
Moijtro V. Gudadhur Choiodhrij, IB W R. *131, 
referred to. JiWA Ram Singh v, Biiola. 

[I. L. R, 10 All. 49 


SPECIAL OR SECOND APPEAL — eontd* 

(2) SMALL CAUSE COURT SUITS— 

{d) Mortgage. 

17. — Suit for enforcement of hypothecation 
arjaimt moceahlc property — Act XI of 13G5,o. G.J 
A suit by the assignee of a legisteicd morfcgage- 
bond h 3 ’pothGcatm 5 *certaiu crops to eafoice the 
hypothecation is not a Small Cause Court suit 
within the meanii’*»g of s G of Act XI of 1SG5, 
m ivhich a second appeal would be baried by 
s 586 of the Civil Proceduie Code. Surajpal 
Singh V. Jainnngir, T. L. R. 7 All. 855, followed. 
Pam Gopal Shah v. Ham Gopal Shah 9\V. R 13G, 
and Ajipavn Pdlai v. Subarga Jlluppen, 2 Mad, 47, 
lefciTcd to. Kalka V, ‘ pRiis \.D Ohandan 
Singh 

f I. L, R. 10 All. 20 

(e) Title, QagsTioN OP 

XS.— Suit for arream of mahhana allowance — • 
XI of 1865, A' 6,] S sold a share in immove- 
able pioperty to M by a registered deed of sale 
which contained the following provision — The 
said vendee is at liberty either to retain posses- 
sion himself or to sell it to some one else , and he 
IS to pay Rs 25 cf the Queen’s coin to me annu- 
ally (as mahhana), which he had agieoci to pay,” 
M mortgaged the pioperty to B. who obtained 
possession • and, after the moi tgage. the annual 
payments provided for by the deed of sale ceased. 
The representatives of the vendor sued J/ and P 
to icoover arrears of inalihaiia, the amount sued 
toi being less than Rs. 509 • llchf upon a preli- 
minary objection made with reference to s. 586 
of the Civil Procedure Code, that tlie intention 
of the Legislafcuie as cxpiessed in s. 6 of tho 
Mofussil Small Cau.se Courts Act (XI of 18G5) 
was that suits diiectly and immeo^iately involv- 
ing questions of title to immcrveable property 
should not be cognizable by the Small Cause 
Courts ; that in the present suit such a question 
was duectly involved ; and that consequently 
s. 58G of the Code had no application, and a 
second appeal would lie. Aiahonied Karamut' 
oollah V. Abdool Magced, I N. W. 205, and Bhawan 
Singh V. Chattar luiar, Weekly Notes, All 1882, 
X"). il4, leforred to. Pedongi Bezonjt v. Abdool 
Rahinian, I. L. R. 5 Bom 4GB , Qntuh IIuHain v. 
Abdul B.usain,! L R 4 All. 134. and 
Mooherjea v. Gooroo Chnrn Mookerjea, 2 0. L, R, 
388, distinguished. Oiiuraman v, Balli. 

[I. L. it 9 All. 591 

(3) GROUNDS OP APPEAL. 

(a) Questions of Pact. 

19 — Cicil Procedure Code, ,s*. C)3X--Poiver,^ of 
High Court on ,weond ay^pcaH] On second appeal 
by a landlord against a deoiee of a Dlstuct 
Judge, who stated in his judgment that though 
tho tenant admitbcl the execution of the wuch- 
(dha, it was not shown that he dispensed with 
the patta, ” no objection was taken in the memo- 
randum of appeal that the w wo// which con- 
tained a statement that no patta was necessary, 
had been neglected or misjioiistrued. The High 
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SPECIAL OR SECOND APPEAL— 

(3) GROUNDS OE A'FmAh^eo%eluded. 

(a) (Questions of Fact — concluded, 

CoTirfc ordered that the Judge be asked to take 
the postscript into his consideration and submit a 
revised finding. Naiiayana Muni. 

[I^L R. 10 Mad. 363 

20, —Practice--tbidhi{/ of facts— ‘Interference 

toith iindiiiff of facts on second ap2)^al.] As a 
general rule, the High Court will not interfere 
with the finding of facts by the lowei Appellate 
Court on second appeal, save on some very special 
ground ; for instance, where such a finding of 
facts as appeals to be necessary under the pecu- 
liar circumstances of the case, has not been 
satisfactorily arrived at. Goluck Nath alias 
Bakhal Das Chuttopadhya t’.KiRTi Ohunder ' 
Haldar. ' ! 

[I. L. R. 16 Oale, 645 ; 

(4) OTHER ERRORS OE LAW OR I 

PROCEDURE | 

(ffi) Parties. I 

21, — Unoppealcd order — Civil Procedure Code, I 
1882, fS. o9l — Order maltinq jierwn resjiondent ] 

S. 591 of the Code enables the Couit, when dealing 
with an appeal from a deciee. to deal with any 
question which may aiise as to any erior, defect, 
or iiregularity m any order affecting the decision of 
the case, though an appeal fiom such older might 
have been and has not been preferred. Googlec 
Sahoo V. Premlall Sahooy I. L. R. 7 Calc. 148, le- 
feried to. ^ During the pendency of an appeal, 
the plaintiff respondent died, and, on the appli- 
cation of the appellant, the name of II was en- 
tered on the record as lespondent, in place of 
the deceased Subsequently K applied to be sub- 
stituted a.s respondent, alleging that he and not 
H was the legal lepresentative of the plaintiff. 
The Couit passed an older making K a joint re- 
spondent with H, To this H objected, but he did 
not appeal from the ordei. TJitimately the Couit 
dismissed the appeal, and passed a decree that 
the money claimed in the suit was payable to the 
two respondents : Held that, on appeal from 
the deciee of the Court below. H was entitled to 
object to the older adding A" as a respondent, 

'•though he had not appealed fiom the order itself, 

Har Narain Singh %\ Kharag Singh, 

[I. L. R. 9 AIL 447 

(&) PROCEDURE IN SPECIAL APPEAL. 

22, — Hew point— Pisoretlon of Court.'} On 
second appeal the appellant should not be allowed 
to raise an entirely new point if it is one for the 
right determination of which it is necessary to go 
into evidence which has not been produced in the 
lower Courts, or unless it is a pure point of law 
going to the question of the jurisdiction of the 
lower Courts and capable of being determined 
without the consideration of any evidence other 
than that on the record, and even if it falls 
within' the above exception, it is purely discre* 


SPECIAL OR SECOND AP'P'EAh-eontd, 
(6) PROCEDURE IN SPECIAL APPEAL— 

tionary with the Couit whether to consider*it or 
not. Fakir Ohand Auiiikari v Ananda Ohun- 
der Bhaitacharji. 

[LL.B, 14 Calo. 586 

2B.-~ Object ion that mesne profits ought to hare 
been settled in creention and that no suit lies — f^uit 
for reeorery of mesne ])ToJits from person mho has 
taken possession under a decree which is subse- 
quently re versed on appeal— Jurisdiction — f/ivil 
Procedure Code {Act XIV of 1882), 244.] A 

landloid sued his tenant for arrears of rent, and 
obtained a deciee for a ceitaiu amount and a 
declaration that if the amount were not paid with- 
in fifteen days the tenant should be ejected under 
s. .52, Act VIII of 1869. The amount was not 
paid, and the landlord executed the deciee and 
obtained possession. The tenant appealed and 
succeeded in getting the deciee set aside, and the 
amount found due from him for an ears by the first 
Court was reduced, and a deciee made directing 
that if the reduced amount weie nob paid within 
fifteen days he should be ejected. He paid the 
amount found due by the Appellate Court within 
the fifteen days and recovered posses-^ion of his 
holding. He then brought a suit in the Munsif ’s 
Couit to recover mesne profits from his landlord 
for the time he was in possession after the execu- 
tion of the first Court’s decree. It was contended 
on second appeal that the suit would not lie as the 
matter might and should have been determined 
in the execution department under s. 244 of the 
Civil Procedure Code * Held, that as the suit was 
instituted in the Munsif’s Court, and the Man- 
si f under the circumstances of the case was tlio 
officer who, in the first instance, would have had 
to determine the matter in the execution dcpaib- 
ment, there was at most only an error of proce- 
dure and no exercise of jurisdiction by the Mun- 
sif, which he did not xiossess, and that upon the 
authority of the decision in Purmessuree Pershad 
Haram Sinqk v. Janhee Koer, 19 W. R 90, this 
could nob be made a ground of objection on 
appeal. Held also that, the point being one that 
was not laised in the pleadings oi before either 
of the lower Courts, and being a point which 
went exclusively to the jurisdiction of the Court, 
lb could not be raised on second appeal. Aziz- 
UDDiN Hossein V. Ramanugra Roy. 

[I.L. R. 14 Calc. 605 

t 

24:. — Ohjeetion to parties— Xon-Joinder of par-- 
ties.} Held by Muthusami Ayyar and Brandt, 
JJ. (Kern AN, J , dissenting) that the objec- 
tion as to non-joinder of parties is not essential, 
but merely formal, and weight should not be 
attached to it when it is fiist taken on second 
appeal. Moidin ICutti Krishnan, 

[I. L, R, 10 Mad. 322 

2^,— ‘Question of limitation,} Where the ques- 
tion of limitation was raised for the first time in 
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(5) PBOCBDURE m SPECIAL APPEAL~cow^^. 
second appeal, held tliat it: could not be decided 
in favour of tlie plaintiff. Shibapa i\ Dod 
Nagaya. 

fl L R 11 Bom, 114r 

26 — Cn'll Procedvre Codc^ -s'v 565, .560,587— 
Seeo7id appeal — Peter mi nation of msues of fact hi/ 
High Court?i Held by tbe Pull Bench that s. 587 
of the Civil Proceduie Code does not make ss. 56o 
and 5GG applicable to second appeals, bo as to 
enable the High Court, in cases wheie the lower 
Appellate Court has omitted to frame or tiy any 
issue or to deteimine agiy essential question of 
fact, to itself determine the same upon the ev^ 
deuce on the record , but the High Court in such 
cases must remit issues for tiial to the lower 
Appellate Court Balht^licn v. Jitsoda Knar, 

I. L, R. 7 All 765, and Peohnhen v. Banm, 
I. L. R. 8 All. 172. oveiruled on this point. GiR- 
BHARi Lal r. Crawford. 

[I. L. R. 9 All. 147 

27. — Practice — Be man d hij lower ^Appellate 
Conrt under Ctrd Procedure Code, v 556 Ohjee* 
tiono under s 567 rained Jor the^firnt time in seeond 
appeal hij plaintiffs ] Objections which might 
have been but weie not made under s 567 of the 
Civil Procedure Code in a lower Appellate Court 
to the findings on remand of the Court of Firot 
Instance, cannot be raised for the fiist time as 
grounds of second appeal fiom the lower Appel- 
late Couit’s deciee. Muhammad Abdul Hai v. 
Sheo Bishal Hai. 

ri. L. R. 10 All. 28 

28. — Piling one appeal from four separate 
decrees — Amendment of apgjeah] In execution of 
a decree in a District Munsif’s Couit, certain pro- 
pcity having been sold, a balance, after satisfy- 
ing the deoiee, lemained in favour of the judg- 
ment-debtor X, After the date of sale, but be- 
fore the whole of the purchase-money had been 
paid into Court, X applied to the Court by petition, 
praying that the amount du8 to him might be 
paid to -fl, to whom, he alleged, he had assigned 
it. Before any order was made on this petition, 

B, C, D, and B, in execution of separate decrees 
against X, attached the sum in Court The 
District Munsif ordered that 2^ C, P^ and E shouW 
be paid before A. A brought a suit against B, C, 
P, and E in another District Munsiff’s Court for a 
declaration that he was entitled to the money and 
to set aside the said order The Munsif set aside 
the order and declared the plaintiff to be entitled 
to the amount. B, C, P, and B severally appeal- 
ed against this decree, and the District Court 
passed a decree in each appeal, dismissing A’s 
suit. A presented one second appeal, making B, 

C, P, and B parties thereto, against the four 
decrees of the District Court : Held that A was 
bound to file a separate appeal against each of the 
decrees passed by the District Court j he was, how- 


SPECIAL OR SECOND APPE4I^->e£)^^^f^. 

(5) PEOOliDUEE IN SPECIAL APPEAL-e^m^^.^ 
ever, allowed by tbc Court to amend his second ap- 
peal and file thiee more second appeals. Chathu 
V, Kuhhamed. 

[I. L. R. 11 Mad. 280 

29. '--Praeficc — Qliange of pleading In eqjpeaLI 
The plaintiff, alleging himself to be joint in 
estate with A, his grand-uncle, sued to set aside 
an absolute gift of the house in suit made by A 
in favour of his wife, as also the subsequent sale 
of the house by the wife to the defendant. The 
lower Appellate Court finding that A was sepa- 
rate in estate from plaintiff and the sole and 
exclusive owner of the house, held the gift to 
the wife and the sale by her to defendant valid 
and dismissed the suit. On second appeal the 
plaintiff contended that was tbe heir of the 
donee, and that under the deed of gift she had no 
power to alienate . Held, that the case put for- 
ward in second appeal being totally different 
fiom that which was originally put forward and 
tried, the appeal should be dismissed. Kanhia %\ 
Mahin Lal, 

{I. L. B. 10 AIL 496 

30. — Omission to examine witnesses — Second 
appeal, ohjeetion on, on the ground of such omis> 
Sion,'] A ' Suboulinate Judge after examining 
some only of the plaintiff’s witnesses was of 
opinion that there was no necessity for further 
evidence, and passed a deciee for the plaintiffs. 
Ten witnesses whom the plaintiffs had summoned 
weie nob examined. The defendant appealed to 
the District Judge. At tbe beaiing of the appeal 
the plaintiffs did not inform the* Judge that 
some of their witnesses had nofr been examined, 
nor did he become cthei wise aware of tbe fact. 
He leveised tbe lower Court’s decree, being of 
opinion, on appeal, that tbe plaintiffs’ evidence 
had not pioved their case. The plaintiffs appeal- 
ed to the High Couit, and contended that the 
decree of the lower Appellate Court should be set 
aside, in order that the excluded evidence might 
be taken • Held, that there was no suiGfioient 
reason, on second appeal, to set aside the decree. 
The plaintiffs ought to have brought the facts to 
the notice of the lower Appellate Court, and not 
having done so, they could not on second appeal 
take the objection in order to have a chance of a 
second trial. Gulam v Badrudin. 

[I. L. R. IS Bom. 336 

31. — Ohjeetion to suit on ground of %cant of eer* 
tifieate — Suit 'under Pehhan Agriculturists Belief 
Act.] .An objectiorr -to a suit under the Dekkan 
Agriculturists Relief Act on the ground that a 
proper certificate had not been obtained, could, 
it was held, he taken for the filrst time in second 
appeal, as it was an objection affecting the juris- 
diction of the Courts below. Nyamtula p, Nana- 
VALAD FARIDSHA, 

fLL.R 13 Bom. 424 
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(.5) PPvOCBDDEB IN SPECIAL APPEAL- 

concludrc?, 

32. — Change oi nature of suit 07i second appeal 
— Failure of gnoof of case <'a first stated 'in plead- 
iiigs ] Plaiiitiffa being- iiiembeis of a loint Ilindu 
family allegma: division, and: -a sale to them by 
other membeis of tbeir sbaie m the family pi o- 
peity more than 12 yeais before suit, sued to eiect 
a more recent purchaser The plaintiffs failed to 
prove division as alleged. One of the members 
of the family who was in posse-^ision of the pro- 
perty to which the sale-deed related did nob -join 
in executing it • Held that the ]>laintiffs having 
failed to prove di\ision as alleged were not enti- 
tled in second appeal to have their suit tieated as a 
suit for paitibion. Muttusami v, Hamakrishna. 

[I. L. R. 12 Mad 292 

33. — Procedure Code, 1882, ss. 581, 585 — 
(piestionin/f decision of lower Appellate Court on 
(juestwii of faef] Under ss. 681 and 585 of the 
Uivil Procedure Code 1882, an appellant must not 
be allowed to question, in second appeal, the 
finding of the fiisb Appellate Com b upon a matter 
of fact, Pertab Ohunder Ghose v. Mohendra 

PURKAIT. 

[L. R, 16 I A. 235 

[I L. R.17Calo. 291 

SPECIAL JUDGE, ORDER OF. 

See Special or Second Appeal— Or- 

o DERS SUBJECT TO APPEAL. 

[L L. R. 16 Gale 596 

Sec Superintendence op Hioh Court 
—Civil Procedure Code, s 622. 

[I. L. R 16 Calc, 596 

SPECIFIC PERFORMANCE. Col, 

1. General cases ... ... 092 

2. Specific performance allowed ... 992 

3. Specific perfoimance not allowed . . 992 

See Decree-Alteration or Amend- 
ment OF Decree. 

[I. L R. 12 Bom. 174 

See Jurisdiction op Civil Court— 
PvBNT AND Revenue Suits, 

N.-W. P. 

[I. L. R 10 All 615 

Sec Landlord and Tenant— Eject- 
ment— Generally. 

[1. I*. R. 10 All. 615 

See Limitation Act 1877, Art. 113. 

il. L. U. 10 All. 27 

See Management OP Estate BY Court. 

[1. II. R. 16 Calc. 263 


SPECIFIC PERFORMANOE-c^?;e?'/M?/cJ. 

See Mortg AG e — Red emption — Right 
op Redemption. 

[I. L. R, 12 Mad. 505 

See Registration Act 1877, s. 19. 

[I. L. R. 12 Mad. 505 

See Vendor and Purchaser— Pur- 
chase OP Mortgaged PiioPEKTv. 

fl. L. R 12 Mad. 605 

(1) GENERAL OASES. 

1. — Praetieo — Lihertii to appJij — Pehef after 
judf/menf—Pamage'i—Jhvieie —Afternatire relief.] 
On the 27th April ISSG. a plaintiff brought a suit 
praying for specific perfoimance of a contract, or 
111 the alteinative for damages ; and on the 2 Ith 
November 18SC. obtained theiein a deciee for 
specific perfoimance with the usual liberty to 
apply. On the Gth December 1886, the plaintiff dis- 
covered that it was out of the defendant’s power 
to specifically peifoim his contract, and ho, theie- 
upon, on the 13bh Apiil 1887. applied to the 
Couit which had gi anted the deciee for re-hear- 
ing of the suit on the question of damages, asking 
that, inheu of the docioo foi specific perfoimance, 
a decree for damages, when assessed, miglit be en- 
tered UP ■ Held, that he was entitled to ask for 
such relief Pearisundari Dassee IIari 
C llARAN MoZUI^IDAR OhOWDTTUV 

fl. L. R. 15 Calc. 211 

(2) SPECIFIC PERFORMANCE ALLOWED. 

2 — ('(infract partly made under disability — Hati- 
Ji eat ion of contract when disahiUfy ceaseil^Choia 
Xagpore Fiieumhered Fstnfc'i Act ( IT e/’187G and 
V of 1881 )] The lespondont being subject to Act 
VI of 1876. aud thereby placed under legal dis- 
ability, conti acted to lease and mortgage his an- 
cestral zemmdaii bo the appellant Thereafter 
his estate was, whether lightly or wrongly, oidercd 
to be leleased, aud the respondent being then sui 
Juri9 cairied on the transaction, letainiug the 
benefit of the appellants’ payments, and exacting 
from biin the fulfilment of his stipulations : field 
that the lespoudenb was bound by the contract 
though its terms were to be asccifcained by wliat 
pcassed when he was disabled from contracting. 
Held further that a suit for specific peifoimancc 
was the appellants’ pioper remedy. Even if the 
conti act was against the policy of the Act the 
Older of lelease was made with jurisdiction, was 
not open to review and enabled the respondent 
bo ratify the contract. Gregson 'r, Aditya Deb, 

[L. R. 16 I A. 221 
ri. L. R. 17 Calc. 223 

(3) SPECIFIC PERFORMANCE NpT ALLOWED. 

8 .— 1 of 1887 (^Speeijie Pelief )] Upon a 
contract for the sale of the proprietary right in 
lands the intending purchaser, insisting on a right 
to compel the vendor to give an absolute warranty 
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SPEOIPIO PERFORMANCE 

(3) SPEOIPIO PBEFORMANCB NOT ALLOWED 

m — coiitiimed, 

of tlie title, withheld payment of the pui chase- 
money beyond the time fixed. lie also sned for 
specific performance of the contract, requii mg' a 
guarantee from the vendor, until it appeared that 
the judgment of the Appellate Court was about 
to be given against him on the ground that he 
was not enticied to what he claimed . Held^ that 
certain reported cases wheie, appaiently, the 
plain tiff had been willing to submit to have the 
agreement which was actually proved performed, 
were different from this ; and that the decree 
dismissing the suit ought to stand. Hero the 
plaintiff, insisting upon having that which he had 
no light to have, had delayed peiforming his part 
of the agreement on that account Bindkshri 
Prasad Jairam Gir. 

[I. L. R 9 All. 705 

[L. R. 14 I. A, 173 

4. — Suit hy 'cendee against mndor — Belay of 
vendee in completing — Rescission of coritract hy 
vendee — Time of the essence of the contract — Mxten- 
Sion of the time stipulated for — Effect of such 
extension — Gonditional waiver of performance loith- 
in stipulated time — Notice to complete — Unrea^ 
sonahle ^lotice,} On the 26th Februaiy 1886, the 
defendant purchased a house from G for Rs. 4,600 
and paid C a considerable portion of the purchase- 
money. Before the transaction was completed, 
and the conveyance executed, the defendant, on 
the 23rd June 1886, by an agreement in writing, 
of that date, agreed to sell the house to the plain- 
tiff at an advanced price of Its. 4.800. The de feud- 
ant was anxious that the sale should be completed 
in a short time, as the draft of the conveyance 
by C to himself had been prepared, though not 
finally approved, and the house was in bad repair 
and in a somewhat dangerous condition. He had 
applied to the Municipality for leave to repair 
the house, and the monsoon season had begun. 
Ultimately it was agreed between him and the 
plaintiff that the plaintiff should complete the pur- 
chase within twelve days from the date of the 
agieement (23rd June 1886), and^ this was duly 
inserted in i)he agreement During the twelve 
days the plaintiff took no steps to have his 
conveyance prepared, but asked the defendant 
for a month’s time to complete, saying that he 
had not the money with him. After some hesita- 
tion the defendant extended the time to the 10th 
August. On the 2lst July at latest, the drafts 
of the conveyance from C to the defendant were 
formally and finally approved, and the defendant 
was anxious to complete the sal© to the plaintiff. 
On the 23rd July he wiote to the plaintiff, lemiud- 
ing him that the time to complete would expire 
on the 9th or 10th of August, and requesting him 
to be prepared then to complete the puichase ; 
otherwise he woulA consider the agreement of the 
23rd June to be null and void, and would himself 
begin to repair the house. The plaintiff sent no 
reply to this letter, but at an interview with the 

W., D. 
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— contumed, ^ 

defendant told him that he was considering the 
matter. He. howevei, took no steps in the matter 
beyond getting a draft conveyance prepared The 
deed of conveyance by O to the defendant was 
ready for execution on the 23rd August Matters 
remained in this state ♦until September. On the 
7bh September the defendant through his solici- 
tors served a notice on the plaintiff, requiting 
him to carry out the agreement of the 23id June 
and giving him nocice, that, in default of com- 
pliance within four days he would consider the 
agreement at an end. The four days having ex- 
pired without the plaintiff sending a reply or 
baking any steps to complete, the defendant con- 
sidered his contract with the plaintiff to be at an 
end, and on the 13bh September he completed hia 
purchase from G without reference to the plain- 
tiff. If the plaintiff had been ready to com- 
plete the purchase, the conveyance to him by the 
defendant and the conveyance by ^?to the defend- 
ant would have been executed simultaneously. 
Immediately after taking the conveyance fiom C 
the defendant began to repair the house. When 
the repairs were almost complete, the plaiufcifl’ on 
the 6th October 1886, sent a notice to the defend- 
ant requiring him to specifically peifonn the 
agieement of the 23rd June 1886. The defend- 
ant refused, and the plaintiff filed this suit for 
specific peiformance • Held, on the evidence that 
the delay in completing the purchase was the 
delay of the plaintiff’, and nob of the defendant . 
Held^ also, that, having regard to the oiicum- 
stanoes under which the contract with the j^laiutiff 
was made and to the nature of the propei by, the 
time stipulated for the completion of the pur- 
chase was of the essence of the contract,* and that 
the extension of time granted at tlie plaintiff’s 
request to the lObh August operated only as 
a waiver to the extent of substituting the extend- 
ed time for the original time, and did nob destioy 
the essentiality of the time Barclay v. Messe7iqei\ 
43 L, J. Ch 449. The defendant’s lebfcei of the 24 tU 
July was bub a timely warning to the plaintiff , 
that the contract would nob be kept in suspense 
after the extended time had expired The plain- 
tiff though thus warned took no steps to complete, 
and was nob, therefore, in a position to enforce 
performance from the defendant after the lObli 
August had gone by. It was contended for the 
plaintiff that the letter of the 7th September, 
written by the defendant’s solicitors, treated the 
contract as then still subsisting and purported to 
put an end to it if nob completed within four days, 
that the time so allowed was unreasonable ; that 
the defendant, in fact, by that letter waived the 
plaintiff’s previous default, and gave the plaintiff 
a fresh starting point : If eld,, that such was nob 
the effect *of the letter. The letter was only a 
qualified and conditional waiver of the performance 
within the stipulated time, the condition being 
that the plaintiff should complete within four 
days. That condition not having been complied 
with the waiver could not be relied on, Barclay v. 
Messenger^ 43 L. J. Ch. 449, and Stewart v. Smith 
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SPEOlS’IO PERFORMANCE -^coiieludfiA, 

(3) SPECIFIC FEEFORMANGE NOT ALLOWED 
-^concluded. 

6 Hare 222 Whether under all the circum- 

stances of the case, and assuming time not to have 
"been originally of the essence of the contract, the 
four days’ time limited bylfUat letter was unrea- 
sonable. Fakir Mahomed v. Abdulla. 

ll. L. R 12 Bom. 658 

SPECIFIC RELIEF ACT (I OF 1877). 

1. — S. Possessory siat-^Ooiistniotive posse- 

sion. hy receipt of rents The meie discontinu- 
ance of payment of rent by tenants does not 
constitute a dispossession within the meaning 
of s. 9 of the Specific Relief Act. The object 
of that section is to provide a speedy remedy for 
that class of cases where a person in physical 
possession of property is forcibly dispossessed from 
it against his will and consent. In the matter 
OF the Petition op Tarijji Mohun Mozumdar 
Tarini Mohun Mozumdar r, Gunga Prosad 
Chuckerbutty alias Tinoowrie Ohuoeer- 
BUTTY, 

[I. L. R. 14 Oalo, 649 

2. — S. 9. — Immoveable property — Ptiqht of fish- 
ery — Possession — Dispossession.'] The plaintiffs 
were fishermen belonging to the village of W. 
They claimed in this suit for themselves and the 
other fisheimen of their village the exclusive 
tight of fishing in the Nagothna Oieek between 
high and low- water mark.s, within ceitain limits 
set forth in the plaint, and, undei s. 9 of 
the Specific Relief Act I of 1877, they sought 
to recover possession of that right from the de- 
fendants,*' who, they alleged, had dispossessed 
them within eix months before this suit was filed. 
The Subordinate Judge held that they had estab- 
lished their right, and made an order directing 
that possession should he restored to them. The 
defendant then applied to the High Couit nn- 
der its extraordinary jurisdiction, contending 
that the order made by the first Court was be- 
yond its ]uiisdiction, the right of fishing not 
being immoveable property within the meaning 
of that section : Held) that the fit st Court did 
not act without jurisdiction the right claimed 
coming within the denomination, of immoveable 
property. Bhundal Panda v, Pandol Pos 
Patil, 

[I. L. R. 12 Bom. 221 

1. — S. 21. — Agreement to refer to arbitration^ 
Refusal to perform agreement.] In a suit against 
a brother-in-law for maintenance the defendant 
alleged that, after the plaintiff had left Ins house, 
an agieement had beep made between them to 
refer their dispute to aibitration. that the agiee- 
ment of reference had been actually signed, but 
that, on the day fixed by the arbitrators for mak- 
ing their awaid, the plaintiff had given notice 
to them not to make an award, and accordingly 
they had not done so. The defendant contended 
that, by reason of this agreement, the plaintiff's 


SPECIFIC RELIEF ACT (I OF 1877)- 

Continued. 

suit was barred by s. 21 of the Specific Itolief Act 
I of 1877. The alleged agreement to refer was in 
the following teims “ To D M and D D, We, 
the undersigned two persons, give in writing to 
you as follows •— ^We used to reside and act in tho 
house together in peace and harmony. Lately, a 
few days ago, in consequence of a disagreement 
amongst the women, F resided separately. Upon 
persuasion having been used towards her, F again 
resi .es in the house together With the rest so now 
all are residing in the house in peace and haimony 
If any occasion should aiise, and if any disagree- 
ment should take place amongst the women, in 
order to find a remedy for that, We, the under- 
signed two persons, ''' give in writing to you as 
follows ; — As to whatever awaid or settlement 
you two persons together will make, in accord- 
ance therewith, we agree to receive or pay As 
to that, we are truly to act on our true religious 
faith ; and we have written and delivered this 
Wilting of our free will and pleasure. The same 
is agreed to and approved of by our heii''s and 
representatives, all ; the IWhJyestJi Uadija 8am- 
hat 1939, the day of the event, Friday, the 1st 
June 1883. And as to this, you are truly to make 
and deliver a settlement withm fifteen days’ 
time Held) that the plaintiff’s suit was not bar- 
red. The agreement did not indicate what was 
the subject-matter to be referred, and there was 
I no evidence to show that the plaintiff’s claim to 
maintenance had been laid before the aibitrator 
or that the plaintiff had lefuscd to perform her 
agreement to refer in reference to that claim. 
Nor was there any evidence to show the time at 
which the plaintiff withdrew from the arbitration 
— whether before or after the time allowed to 
the arbitrators to make and publish their award, 
riz , fifteen days. If the latter, her withdrawal 
could not in any view of the section, be held to 
be a refusal on her pait to perform her agreement 
to refer. Even if the plaintiff’s withdrawal was 
unjustifiable, it appealed that the defendant had 
taken no steps under s. 623 of the Civil Pro- 
cedure Code (Act XIV of 1882), to have the 
agreement filed in Court, and thus render her 
withdrawal of no effect. There was nothing to 
show that the defendant did not acquiesce in it. 
Queeve^ whether the above agreenoieat was noti 
void by reason of uncertainty. Quoere, whether 
the actual submission of a subject in dispute to 
named arbitrators, followed by the attempt of 
one of the parties to such submission to withdraw 
from or to prevent an award being made upon 
the submission, falls within the concluding para- 
graph of s. 21 of tho Specific Relief Act I of 
1877. Adhibai V. Cursandas Nathu. 

[I. L. R, 11 Bom. 199 

2. — s. 21 . — Ai bitration— Agreement to refer--*- 
Order under s. 606, (JiHl Procedure OodO) to refer 
matters in dispute in action thm pending ---Order 
under s ZT^j pending the reference granting plain* 
tiff 2 >ormission to tiitlidraw with liberty to bring 
fresh smt.] The wording of s* 21 of the Speoifie 
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RELIEF Act (t OF iss?)— 

eontumed, • 

feelief (I of 1877) is wide enough to Oover 
contracts to refer any matter T^srhich can legally 
be referred to aibitratidn, and one of such mattei’S 
is a suit which is proceeding in Couit, The par- 
ties to a suit, while it was pendingj agreed to re- 
fer the matters in diflterence between them to 
Arbitration and for this purpose applied to the 
Couit for an order of refOrence under s 506 of 
the Civil FrocedUre Code The application was 
granted, aibitrators weie appointed and it was 
ordered that they should make their award with- 
in one week, Before the week had expired, and 
before any award had been niade, one of the 
parties ihade an ex-parte application under s. 37^ 
of the Code for leave to withdraw fiom the suit 
Vith liberty to bring a fresh suit in respect of 
the same subject-matter. The application was 
granted, the suit struck off, and a fresh suit in- 
stituted in pHrsue.i?eeof the permission thits gi7cn 
Dy the Court, In defence to this suit it was 
pleaded that the suit was barred by s. 21 of the 
Specific Belief Act (I of 1877): Meld that the 
Court in the foimer proceedings had no power 
to revoke the order of refeience prior to award 
except as provided hy s. 510 of the Code , that 
consequently the Court’s order under s. 373 was 
nltra vires if involving such levocation, or, if 
not involving it, left the older of refeience still 
in foioe ; that in either alternative the suit was 
baried by s. 21 of the Specific Relief Act ; and 
that it was immateiial that the period withm 
which the award was to be made expired before the 
bringing of the second action. Per Tyrrell, J., 
that the suit was barred by the second clause 
of s. 373. the Court having had no jurisdiction to 
pass the order under that section, or, having re- 
feired the suit to arbitiation, to restore the suit 
to its file and treat it as awaiting the Oouit’s 
decision. Sheoamber v. Bbodat. 

[I L. R, 9 All 168 

. S 23, and s. 27 cl. (e).—C(uitraet to take 

shares'] S. 23, ol. (/e), and s. 27 cl.(<fO of the Speci- 
fic Relief Act I of 1877, do not apply to contiacts 
to take shares ; and only embody the English 
law as to cases where a company has taken the 
benefit of a contract but refuses to carry it into 
effect. Imp|ietal Ice Manufacturing Com- 
pany V, Munohershaw Barjorji Wadia. 

[I. L. R* 13 Bom 415 

.8, 27. 

See s. 23. * 

[I. Ii. R. 13 Bom. 415 

,8. 31. 

8ee Deed— RECT iproATioN. 

il, B. R, 14 Calc. 308 

^s. 39. 

Sec Right of Suit — Interest to 

support Right. 

II. L. R. 9 All. 439 


• » 

SPECIFIC RELIEF ACT (1 OF.IS^?)-- 

CO minded, « 

», 8. 42. 

See Appellate Court— Othe^ Errors 

AFFECTING MERITS OF SUIT. 

[I. L. R. 9 Ail. 622 

See Oases under Bbclaeatoby Decree!, 
Suit Fgr. 

See Jurisdiction oP CiVil Court- 
Rent AND Revenue Suits, 

N.-W. P. 

[1, t. R. 11 All, 224 

See Onus Probandi— Partition. 

[1. L. R. 16 Oalc. 117 

See Partition— MiscpjLLANEOus Cases. 

(X.UIR, 16 Gale. U7 

, s. 54. 

See Injunction— Special Cases— Ob- 
struction TO Rights of Pro- 
perty, 

[I. li. R. 13 Bom. 252, 674 

See Prescription— Easements— Light 
and Air. 

fl L. BL 13 Bom, 252, 674 

SPIRITUOUS LIQUOR.” 

See Cantonments Act 1880, s 14. 

[I L. R. 15 Calc. 45S 

STAMP ACT (I OF 1879 ) 

, s. 2, cl (13) — Speojied property ] An 

agreement was made between certain pel sons to 
tiansfei the fubuie surplus profits of their re- 
spective trades to a trustee in order that the trustee 
should hold the fund so to be created on certain 
trusts declared in the agreement : Meld that the 
fund intended to be created under the agreement 
was not ‘ specified property ” within the meaning 
of s 2, cl (13) of the Stamp Act. Reference 
UNDER Stamp act, s. 46. 

[I. L. R. 11 Had. 216 

— 3 3, cl (4) Tb. — Bond ] A executed a do- 
cument. by which he promised to pay on demand 
Rs 16 to J?. The writer of the document signed 
the document as writer, for the purpose of attest- 
ing A’s signature Meld that the document was 
liable to stamp-duty as a bond. Reference 
UNDER Stamp Act, s. 46. 

Cl. L. R. 10 Mad. 158 

^ • 

2.— s S.cl. (4) o.andcl (13) — Bond— Mortgage 

Stamp Act 1879, ss, 7, 26, and sell, 1, arts. 13, 
44.] A grower of sugarcaneexeontedadeed where- 
by he borrowed a sum of Rs. 26 as ’’earnest money,” 
and covenanted to deliver -to the lender on a 
certain date 21 maunds of rah (unrefined sugar) 
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STAMP ACT (I OF 1879 ), s. Z-^amtuined. 

upon which he was to receive a profit of 9 annas 
per manpd over and above a price to be theie- 
after fixed at a meeting of growers. He further 
covenanted as follows: — “If the supply of the 
rah be less than the fixed quantity, and the money 
still remains due, then thasaid money thus due, 
including the profits, shall be paid at the rate of 
Be. 1 per maund ; that in. case of my not sup- 
plying the rob at all, or selling it at some other 
place, I will pay the whole amount at once, includ- 
ing the said piofits.” As collateral secuiity he 
hypothecated the produce of a field of sugarcane, 
the value of which was not stated : Held by the 
Full Bench that the instrument was a “ mortgage- 
deed” within the meaning of s. 3 (13) and No 44 
(&) of sch. I of the Stamp Act (I of 1879) . 
Held by Stuabt, C. J , Straight, J., and Brod- 
HUBST, J , that it was also a “bond ” within the 
meaning of s. 3, cb (4) (c) and art 13 of sch. I, 
and^ with reference to the nroYisioia of s, 7^ ^::zz 
chargeable with solely aS a bond 

under art. 13, the contract being a single one : 
Held by the Full Bench that the proper stamp- 
duty payable on the instrument was four annas : 
Held by Stuart, C. J., and Straight, J., that 
in estimating the stamp-duty payable on the 
instrument, the amount stipulated to be paid by 
way of penalty in case of breach of the covenant 
to deliver the rah must he taken into account. 
Reference by Board of Revenue , A^.-TF P„ I. L. R 
2 All. 661, doubted, and GtHhornoY, Subal Boiori, 
I. L. B. 8 Calc. 284. referred to by Straight, J. 
Per Stuart, 0. J., that for the purpose of esti- 
mating the stamp-duty, the amount secured by 
the ins'bi'ument wasRs, 25, the amount borrowed, 
jphts Rs. 11-3, the amount to be paid to the borrower 
on the 21 maunds at 9 annas per maund. and that 
the addiClonal profit, the price fixed at the 
meeting of '“g towers, not having been ascertain- 
able at the time of execution, fell within the 
provisions of s. 26 of the Stamp Act, and could 
not have the effect of adding to the stamp-duty. 
Per Oldfield, J., that the amount secured or 
limited to be ultimately recoverable under the 
instiument, was Rs. 26, the amount borrowed, 
plus Rs. 21, the sum recoverable at Re. 1 per 
maund, in the event of the borrower’s non-delivery 
of the 21 maunds ; and stamp-duty was payable on 
this amount. In the matter of Gajraj Singh 

[I. L. R. 9 All. 685 


1. — s, 3, cl. (10 .) — Bitly stamped — Bociment is- 
sued without endorsement required by rules passed 
and published under ss. 55 and 67.] The omission 
of a stamp vendor to endorse on a stamped paper 
the particulais acquired by rule (9) of the revised 
rules published under ss. 56 and 67 of the Indian 
Stamp Act, 1879, by the Government, of Madras, 
with the approval of the Governor-General in 
.Council, does not render a document “ not duly 
stamped” within the meaning of s 3 (10) of the 
Stamp Act, 1879 Reference under Stamp 
Act, s. 46. 

tl. U R. U Mad. 377 


STAMP ACT (I OP lS79-conthiued, 

ST— *S, 3, cl. 3 . — Instrument 2 }rofessing to effect 
a part tUou ultra nresof tlw executants-wlnstru* 
ment of gyartition,'] Persons incorrectly purpoib- 
ing to be co-owners of coitaiu property agieed to 
divide it in severalty by written documents ; 
Held that the arrangement fell within the defini- 
tion of “ instrument of partition ” in the Stamp 
Act, 1879. Reference UNDER Stamp Act, 1879, 
[I. L. R. 12 Mad. 198 


[I.Ii.R ,;9 All. 685 

. S. 3 , cl IQ-^Mortgage — Indemnity bond ] 

An agxeement entered into by the Seci'etary of 
State and a salt con tl actor lecited that the contrac- 
tor had deposited certain promissory notes to secure 
tl.8 flllfilmenti qI tllS contract and provided 
that the promissory botes should be returned oii 
the due fulfilment of the contract : Held that 
the agieement was a mortgage as defined by the 
Stamp Act. Reference under Stamp Act, s. 46. 

ll. L. R. 11 Mad. 39 

, ^.^.—Endorsement of consent of relative and 

co-shai'er on deed of amveyanee—Boemumt complete 
%ng transaeti.on.'l The document marked A was 
a document on a thiee-iupee stamp paper execut- 
ed by H to one T^. purporting to convey to him 
certain immoveable piopeity absolutely, for the 
consideration of Rs 275. On the same deed of 
sale 22, the undivided nephew of the executant, 
endorsed his consent to the sale : Ifcld that the 
endorsement of consent and the conveyance were 
several instruments employed to complete a trans- 
action within the contemplation of s. 6 of the 
Stamp Act I of 1879, and the consent ought to 
have been written on a separate stamp paper of 
the value of one rupee. In the matter of Han- 

MaPA. 

[I. L. E. 13 Bom. 281 


[1. L. R, 9 All. 685 |; 

See Sch. I, Art. 44, | 

[I. L. R. 9 AIL 585 | 

r f 

. s. 11 and ss 61, 62 — Instrument 7 *equir* | 

ing to be stamped before or at time of execution— I 

Eon^cmicellatwn of adhesae stamp —Sanetion to 
prosecution'] The first paiagraph of s. 11 of the 
General Stamp Act (I of 1879) applies to cases m 
which the instruments chargeable with duty may 
be stamped after execution. A bill for the 
monthly salary of a Government official was sent 
to the tieasury for payment, when it was dis- 
covered that the one-anna receipt stamp affixed 
thereto was not cancelled, and a prosecution was 
thereupon instituted by the Gollector against 


•, s. 3, Cl. 3. 

See s. 3, cl. 4. 


, s. 7 . 

See s, 3, CL. 4. 
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tlie official in question, who had executed tlie* in- 
stiumeflt, under s. 62 of the Gen-eral Stamp Act. 
The accused was convicted under that section 
by the Deputy Magistrate, and the Distuct 
Magistiate on appeal, holding that, upon the 
evidence, the conviction should have been for 
abetment and not for the principal offence, alter- 
ed the finding accordingly to a conviction under 
s 109 of the Penal Code, read with ss. 1 1 and 62 
of the General Stamp Act : Held that the 
receipt to the salary bill in question was an 
instrument which was requiied to be stamped 
before or at the time of execution, and was not 
of the kind contemplated by the first paragraph 
of s. 11 of the General Stamp Act; that conse- 
quently there was no abelftnent of any offence 
under ss. 1 1 and 62 of the Act ; that the offence 
which appeared to have been committed, was 
one under the second paragraph of s. 61; but that, 
no sanction having been given by the Collector 
under s. 69 for a prosecution under s. 61, it was 
not advisable to interfere further than by setting 
aside the conviction and sentence. Quben- 

Empkess V , Rah AT Ali Khan. 

[I. L. R. 9 All. 210 

, s. 10 

See s. Bl. 

LX. L. R, 13 Bom. 484 

, s. 26. 

See 8, 3. CL. 4. 

[I. L. R. 9 All. 585 

See ScH I, Art. 44. 

[I L. R. 9 All. 5S5 

, s 31. 

See s. 6 1 . 

[I.L R. 11 Mad. 37 

— ^ , S. 34 . — Suit on an wisitamped promissory 
note — Emdence Act ss 65, oL (^), 

mid 91.] Tile plaintiff sued to i^cover from the 
defendant the balance of a debt due on an un- 
stamped note passed to him by the defendant for 
the consideration of Rs. 38. The note recited that 
the defendant had received the amount, and 
would repay it after three months from the date 
of its execution. The defendant admitted, by 
his written statement, execution of the note and 
the receipt of Rs. 37 in the shape of paddy, but 
alleged that he had paid off the debt. He also 
contended that the note being unstamped could 
not be admitted in evidence. The jilaintiff 
contended that the note was a bond, and could 
be admitted on payment of the stamp-duty and 
the penalty, un^r s. 34 of the Stamp Act I of 
1879, which he offered to pay. The Subordinate 
Judge was of opinion that the note in question 
was a promissory note, but the defendant’s admis- 


STAMP ACT (I OF 1879), B Q4:---dt>ntlnued, 

sion of the consideration enabled the plaintiff to 
sue, although the note itself was inadmissible. 
On refeience to the High Court, held *pei Jak- 
DINE, J., that the document sued on was a promis- 
sory note, and that the suit being brought on 
it as the oiiginal cai^^ of action, the admission 
of its contents by the defendant did not avail 
the plaintiff, the docu$nent itself being inadmis- 
sible for want of a stamp Held per Bird WOOD, 
J., that the plaintiff could nob recover irre- 
spectively of the promissory note, as he did not 
seek to prove the consideration otherwise than 
by the note, which was inadmissible in evidence. 
The admission contained in the defendant’s 
written statement did not amount to an admis- 
sion of the claim as for money lent. The case 
was one in which no secondary evidence under 
s. 66, cl. (^), of Act I of 1872 was admissible, the 
primary evidence, the document itself being 
foifchcoming. The plaintiff not having offered 
any independent evidence of the advance alleged 
by him, and the defendant not having admitted 
by his written statement that any money was 
lent to him, as alleged by the plaintiff, but 
having set up an entirely different transaction, 
in respect of which he admitted no remaining 
liability, the plaintiff’s suit should be rejected. 
Damodar Jagannath n. Atmaram Babaji. 

11. h. it 12 Bom. 443 


2. — s. 34. — Adm issio7iof documents 'm evidence — 
Unstamped promissory note admitted as a bond 
on payment of stamp-duty and penalty — Stibse- 
qiient rejection too latej] The plaintiff sued to 
recover the amount due on three khatas. The 
defeudaut ob 3 ected that the kkatas were not duly 
stamped. The Subordinate J udge lield fhat the in- 
struments were bonds, and as such ifdmitted them 
in evidence on xiayment of the pioper stamp- 
duty and penalty under s. 34, proviso I, of the 
Stamp Act (I of 1879) At a subsequent stage 
of the same suit, bis successor in office was of 
opinion that the kkatas in question were promis- 
soiy notes ; that as such they could be stamped 
ouly at the date of their execution, and that 
they had been illegally admitted in evidence 
under s 34, proviso I. He accordingly dismissed 
the suit. On appeal, the District Judge agreed 
with the Subordinate Judge that the instruments 
sued on were promissory notes but held that 
after they had once been admitted in evidence on 
payment of the stamp-duty and penalty, the 
question of their admissibility could not be subse- 
quently laised in the suit under proviso III ‘ to 
s 34 of the Stamp Act. He, therefore, reversed 
the decree of the Siiboidinate Judge, and remand- 
ed the case for tiial on the merits. Against this 
order of remand, defendants appealed to the High 
Court : Held, that the promissory notes having 
been once admitted in evidence could not after- 
wards be rejected, on the ground of their not 
being duly stamped, Devaghand Hieachakd 
Kamaraji. 

[I L. R. 13 Bom. 449 
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8 — s* 34. — Inadmissihility of stmiprd document 
stamped ^fter execution, — Document not duly 
stamped!] k receipt (dated 1887) stamped subse- 
quently to execution, but before pioduction in 
Couit, was tendered in evidence : that the 

document was inadmissib^.-c. S. 34 of Act I of 
1879 requires instiuments chargeable with duty 
to be * duly stamped,’ which in this case meant 
‘stamped before or at the time of execution.’ as 
laid down by s. 16 of the Act, Jethibai t?. Ram- 
CHANDBA NAEOTTAM. 


4. — s. 84. — Imtrument admitted as duty 
stamped — Appellate Court's power to question the 
admission — Bombay RegulaUon XVIII qf 1827. 
i?. 10 ] Where a Court of First Instance has ad- 
mitted adocumen1?in evidence as duly stamped, 
s. 34, cl. 3 of the Stamp Act (I of 1879) pre- 
cludes the Appellate Court from questioning the 
admission of such document. If the Appellate 
Court considers the document to be insufficiently 
stamped, it can only proceed under s. 60 of the Act. 
S. 34 of Act I of 1879 applies to all instru- 
ments whenever executed, and must therefoie be 
held to over-iide the special provision of s. 1 0 of 
Bombay Reg. XVIII of 1 827, according to which 
3QO instrument requiring a stamp thei eunder was 
valid unless duly stamped. Gurupadapa bin 
Ieapa i\ Xaro Yithal Kulkarni. 

[I. It. R. 13 Bom. 493 

5 — s^34 . — Document proposing to borrow on 
certain conditions — Prom issory note — Proposal — 
Contract Act IX of 1872, ^ 4 J A letter containing 
a request J }0 borrow a ceitaiu sum of money, pro- 
mising that ^the same should be repaid with 
interest on a certain day, is not liable to stamp- 
duty. It is not a promissory note, but a mere pro- 
posal under s. 4 of the Contract Act IX of 1872. 
Bhondbat Xarharbhat v. Atmaram Moresh- 

VAR. 

[I. L R 13 Bom. 669 

, s. 87. 

See s. 63. 

n. R, 12 Mad. 231 

* — — , S. 39. — Deed of Release — Dndorsemeni on 

Conveyance — Payment of dejiczent duty.] A deed 
of release was endorsed on a deed of conveyance 
for Rs. 100 The conveyance bore an impressed 
stamp for one rupee, but the endorsement was 
unstamped : Meld that the conveyance was 
valid, and that the release could be validated on 
payment of the deficient stamp-duty and the 
penalty under s. 39 of the Stamp Act*. Refer- 
ence UNDER Stamp Act, s. 46, 

\l. L, R, 11 Mad. 40 

, s. 40. 

See s. 63, 

ll, L. R. 12 Mad. 231. 
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, s. 4s9.--Power of Rifcrence to High 

Court ] A bail-bond was executed to a ^District 
Munsif, who expressed no doubt as to the amount 
of duty to be paid and made no application to 
have the case referred. The District Judge 
referred the case to the High Court : Meld that 
the District Judge was nob authoiized to make 
the refeience. Reference under Stamp 
Act, s. 49. 

[I. L R. 11 Mad. 38 

, s. 51. and ss. 3, 81 . — Allowance for 

spoiled stamps,] Allowance for spoiled stamps may 
be made under s. 51 of the Stamp Act when a 
stamped instrument has been endoised by the 
Collector under s. 31.^ Reference under Stamp 
Act, s. 46. 

[I. L. R. 11 Mad. 87 

, ss. 55, 57. 

See s. 3, cl. 10. 

tl L. R. 11 Mad. 377 

, s. 61 

See s 11, 

[I. L. it 9 All. 210 

, s. 61 and Sob. 2, arts 52 and 58 — 

I Aehmnoledgment of receipt of cheque by letter^ not 
I sfamqied] M acknowledged receipt of a cheque 
for Rs. 100 by letter The lettei was not stamp- 
ed • Meld that M was piopeit^’’ convicted under 
s 01 of the SUamp Act, 1879. Queen-Empress 
n. Muttirulandi. 

[I. L. R. 11 Mad. 829 

, s. 62. 

See s.ll. 

[1. L. R. 9 All 210 

, s 63, and ss. 37{b)40, 61.— 

for attempt to defraud Goreriiment by understate 
ing the mine of property in a qjarhtiou’deed.] 

A District Judge impounded a partition -deed 
produced before him and forwarded it to the 
Collector under s. 35 of the Stamp Act 1879, 
being of opinion that the executant of the deed 
had committed an offence under -.s. 63. The 
Collector under s. 69 sanctioned the prosecution 
of the executant who was convicted by the 
Magistrate of an offence under s. 63 of the Act. 
On appeal the Sessions Court acquitted him on 
the ground that the Collector had not complied 
with s. 37 {h) or s. 40 of the Act : Held that 
the acquittal was wrong. Dmpress v. Dwarka- 
mth Chowdhry (I. L R 2 Calc. 399) ; Empress v. 
Soddanund Mahanty (I. L. R. 8 Calc 259) • 

I* 7 Bom. 82), con- 

sidered, QUEEN-Em PRESS V, Venkatbayadu. 

[1. L. R. 12 Mad. 231 

, Sch, I, art. 1. 

See Court Fees Act 1870, Sen. I, Cl, 8. 

[I, L. R. 11 Bom. 626 


[I. L. R. 18 Bom. 484 
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STAMP ACT (I OF 1879) ~ continued. 

Sell. I, cl. 1. — Aohumledgment — lUtdance- 

Sheets — A mltash, or balance-sheet 
made out and signed by a gomastah of a business 
showing a balance due by him to the owner of 
the business, is not an acknowledgment of a debt 
■within the meaning of cl. 1, sch. I of the Stamp 
Act. and is admissible in evidence without being 
stamped Brojo Qohind Shaha v. Golnch Chmider 
Shalia^ I. L R. 9 Calc 127, followed. Nund 
Kumar Shaha r. Shurnomotb Dasi. 

LI Ii. 15 Calc. 162 

, Sch, I, art. 5 — Document-^ Agreement to 

pay J A document was executed in these terms : 

This document, a hand-note, is executed by me 
for the purpose of purcha|ing a ghor. I take fiom 
you Rs. 7. I will pay interest on the sum at 
a half-anna per rupee per mensem. Having 
received the Rs. 7 in cash, this hand-note is 
executed : Held that the document was not 
a promissory note nor a bond, but was an agree- 
ment to pay, and as such was chargeable with 
duty under cl 5, sob. I of the Stamp Act. 
Werner v. Ram Kulpa Gkose, 23 W. R. 403, 
referred to. Murari Mohun Roy Khettkr 
Nath Mullick. 

[I. L. R 15 Calc. 150 

, Sch, I and sch. II, cl. 2 -^Agreement 

to rent pasture ground — General Clauses Act of 
1868,) s. 2 — Growing grass — Lease — Immove- 
(ihle progyeidy.'l By a rent-note dated the 28th 
July I885i the executant B agreed to take for 
five months from the exeoutee B a certain 
pasture ground attached to the military canton- 
ment at Poona. The note recited that B 
was to graze thirteen she-buff aloes, at Rs 1-10 
per head, on the pasture ground for a considera- 
tion of Rs. 2i-2-0 to he paid to H by two 
instalments * in default of payment of one instal- 
ment, the whole amount was to become payable at 
once It further recited that in case the date re- 
mained unpaid beyond the fixed peiiod, B was 
to pay on the amount interest at the rate of two 
per cent, per month. The Oolleotor of Poona 
was of opinion that the rent-note in question 
was a lease and sufficiently stamped with four 
annas. The Inspector-General of Registration 
held the document to be aij agreement falling 
under an 6, cl. (c), sob I of the Stamp 
Act and chargeable with a stamp-duty of 
eight annas. On reference by the Commissioner 
to the High Court * Held per Birdwood and 
Parsons, JJ., (Nanabhai Habidas, J., dissent- 
ing) that the rent-note in question was an agree- 
ment, and as such chargeable with a stamp-duty 
of eight annas under cl. (<j) of art. 6, sob I of 
the Stamp Act I of 1879 : Reid %ier Nana- 
bhai Haridas, J., that the instrument was 
a lease and sufficiently stamped with four annas, 
growing grass being immoveable property within 
the defiuition of s. 2 of the General Clauses 
Act (I of 1^68). Should, however, growing 
grass be not regarded as immoveable property, 
the instrument was an agreement for or relating 1 
to the sale of goods, the puce being fixed with i 


STAMP ACT (I Oi’ 1879), Sch. I— eonid. 

leference t» the quantity to be oonsumed by the 

I cattle, and, as such, was exempt from stamp- 
duty under sch. If, art, {a) of the Stamp Act 
In re Hormasji Irani. 

[I. L. RlSBom 87 

, Sell. I, art* 18 

See s. 3, CL. 4. 

^ [I. L. B® 9 All. 585 

See SoH. I, Art. 44. 

[1. L. B. 9 All. 685 

— Seeur It y-lond for costs of appeal — Court Wees 
Act ( VII of 1870), sell. If No. 6,] Held by the 
Pull Bench that where a bond is given under 
the orders of a Court as security by one pat ty 
for the costs of another, it is subject to two duties 
— {a) an ad ralorem stamp p.nder the Stamp Act, 
art 13, sch I (b) a Court-fee of eight annas under 
the Court Fees Act, art. 6, sch. II. Kulwanta 
V , Mahabir Prasad. 

tl. Ja. U. 10 All. 16 

, Sch I, art. II and art. ld-^Ghegue--^BlU 

of Exchange — Admissihility in evidence — Post- 
dated cheque-- Stamp Act, 1879, s. QT—Pemlty.} 
In determining whether a document is sufficiently 
stamped for the purpose of deciding upon its ad- 
missibility in evidence, the document itself as it 
stands, and not any collateral circumstances which 
may be shown in evidence, must be looked at. 
Bull V. 0" Sullivan. L. R. 62 B. 209 ; Gatty v. 
Wry, L R. 2 Ex. D. 265, and Chandra Want 
Mooherjee v. Kartik Charan Chaile, 5 5* Ij* R* 103, 
referred to. Where a cheque bearing a stamp of 
one anna was dated the 2.5th September, and the 
evidence showed it to have been actually drawn 
on the 8bh September, and therefore to have been 
post-dated, it was contended that the cheque was 
really a bill of exchange payable 17 days after 
date, and therefore inadmissible in evidence as 
being insufficiently stamped • Held, in a suit, to 
recover the amount of the cheque on its being 
dishonoured, that it was admissible in evidence. 
Ramen Ohetty Mahomed Ghoijse. 

[I. li. R. 16 Calc. 482 

, Sch, I, art. 25. 

See Sch. I, Art. 36 

[I. li. R. 12 Mad. 89 

. Sch I, art. 25 and art 5. — Declaration 

of trust — Agi*eenient.‘] An agreement was made 
between certain persons to transfer the future 
surplus profits of their respective trades to a 
trustee, in order that the trustee should hold the 
fund so to be created on certain tinsts declared 
in the, agreement: mReld that the^ agreement 
was liable to stamp-duty as a declaration of trust 
under the Indian Stamp Act, 1879, sch. I, art. 25, 
and as an agreement under art 5 (0 Reference 
UNDER Stamp Act, s 46 

" [I, L. R. U Mad. 216 
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STAMP AOT (I OF lB79)--co)itmued. 

Soli. I, art. 86, and art. 2^,—I}ecIam- 

^ tion of trust— Where a donee was directed 
in an instrument ol gift of certain land to main- 
tain the donor out of the piofits of the land i Held 
that the instrument was liable to stamp-duty as 
a gift and not as declaiation of trust. Referekce 
UNDER Stamp Act, s. 46. 

[I L. R. 12 Mad. 89 

1. — Sell. I, art. 38 — Deed aclmowledcfing former 

ado;pti0ib and investing the person adopted ivitli 
powers of a A, who was a childless Hindu 

widow, acknowledged the fact of the due adoption 
of by a deed which recited that she having 
been childless had asked the father of the exeoutee 
to give the exeoutee in adoption, and he having 
consented, the exeoutee was adopted with due 
ceremonies on the 1st August 1887. It further 
recited that the oiigmal name of the exeoutee 
was changed, and the exeeutee was thenceforth 
to bear the changed name, and to get all the 
powers which usually vested in a son The Com- 
missioner, 0. D , feeling doubt as to whether it 
could he treated as a deed of adoption, referred 
it for the opinion of the High Court • Beld, that 
the document was distinct from an adoption-deed 
or authority to adopt so as to be liable to stamp- 
duty under Act I of 1879, ait. 38, sch. I, and that 
it was not liable to any stamp-duty. In the 
MATTER OP AMBAI. 

[I L. R.lSBom 280 

2. — Sch.. I, art. 38. — Deedoonfinning adoption.'] 
A docume*nt was written on a ten-rupee stamp 
paper executed by the executant M to one i?, 
whereby M after leoiting the fact of his having 
adopted constituted him the heir to his 
interest in the ^'undivided family property, and 
declared him to be the sole owner thei eof as the 
executant’s adopted son. On the same document 
C the mother of D and his father P endorsed 
separately their consent to the adoption : Held^ 
that the document was not an instrument confei- 
ling an authority to adopt and, therefore, not 
chargeable under art, 38 of sch. I of Act I of 1879 
or under any other aiticle. The endorsements, 
therefore, were not chargeable with any stamp- 
duty. In THE MATTER OF HANMAPA. 

[1. L. R. 13 Bom, 281 

, Sch. I, art. Bond— Mortgage— Stamp 

Aet 1879, s, 3, el. 4 (<?) aiid 13, ss. 7, 26, sell J, 
art, 13.] A grower of sugarcane executed a 
deed whereby he borrowed a sum of Hs. 25 
as “ earnest money,” and covenanted to deliver 
to the lender on a certain date 21 maunds of 
rah (unrefined sugar), up'^n which he -was to 
receive a profit of 9 annas per maund over and 
above a price to he thereafter fixed at a meet- 
ing of growers. He further covenanted as 
follows : — “ If the supply of the rah be less 
than the fixed quantity, and the money still 
remains due, then the said money thus due, 


STAMP AOT (I OF 1879), Sch. I, art 44 

—continued. 

including the profits, shall be paid at the rate of 
Re. 1 per maund ; that in case of my not supply- 
ing fihe I'ah at all, or selling it at some other place, 
I will pay the whole amount at once, including 
the said profits As collateral security he hy- 
pothecated the produce of a field of sugarcane, 
the value of which was not stated : Held by the 
Full Bench that the instiument was a mortgage- 
deed” within the meaning of s. 3 (13) and art. 44 
(h) of sch. I of the Stamp Act (I of 1879) : 
Held by Stuart, 0. J., Straight, J , and Beod- 
HURST, J.; that it was also a “ bond” withm the 
meaning of s. 3 (4) (c) and art. 13, of sch I, 
and, with leference bo the provisions of s, 7, was 
chargeable with stamp-duty solely as a bond un- 
der arb. 13, the contiacb being a single one: 
Held by the Full Bench that the proper stamp- 
duty payable on the instrument was four annas : 
Held bj SrUAET, 0. J , and Straight, J., that 
in estimating the stamp-duty payable on the 
instrument, the amount stipulated to be paid by 
way of penalty in case of breach of the cove- 
nant to deliver the rah must not be taken into ac- 
count ; Refei^ence hy Boat'd qf Revenue, N.AV, JP., 

I. L. R 2 All. 664, doubted, and Gishorne V. Siihal 
Bowri, I. L. R. 8 Calc. 284, referred to by Straight, 

J. Per Stuart, C. J., that, for the purpose of es- 
timating the stamp-duty, the amount seouied by 
the instrument was Rs. 26, the amount borrowed, 
plus Rs. 11-3, the amount to be paid to the bor- 
rower on the 21 maunds at 9 annas per maund, 
and that the additional profit, Le,, the price fix- 
ed at the meeting of groweis, not having been 
ascertainable at the time of execution, fell with- 
in the provisions of s 26 of the Stamp Act, and 
could not have tiie effect of adding to the stamp- 
duty. Per Oldfield, J., that the amount secured 
or limited to he ultimately recoveiable under the 
instrument, was Rs. 25, the amount borrowed, 
plus Rs 2l,tbesum recoverable at Re. 1 per maund 
in the event of the boirower’s non-delivery of 
the 21 maunds ; and stamp-duty was payable on 
this amount. In the matter of Ga jr aj Singh . 

llluU.9 All 586 

,Soli I, art 52. 

See 8. 61. ** 

LI Ii. R. n Mad. 329 

, Sch., I, art. 62 — Tax — Receipt for money 

paid as taxes — Municipality, I'ecelpt hy. for house* 
tax exceeding twenty rupees.] A receipt by a 
Municipality acknowledging payment of house- 
tax exceeding twenty rupees, requires a receipt 
stamp under sch, I, art. 62 of Act I of 1879, 
In re Karachi Municipality, 

[I. L. R. 12 Bom. 103 

. Sch. I, art. 68. 

See s. 61. 


[I. li. K. 11 Mad, 329 
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STAMP ACT (I OF 1879) -^concluded, 

j Soli. II, 1 (h)— Affidavit.'] jS being* desir- 
ous of obtaining- copies of ceitam records in a 
suit in the Couit of the Subordinate Judge of 
Sirs! appeared befoie the nazir and clerk of 
that Court, and made an affidavit to the effect 
that she was the heir and legal repieseutative of 
one of the defendants in that suit, and needed 
the copies for the puipose of producing them m 
a suit filed against her in the Court at Karwar. 
The affidavit, together with a duly stamped ap- 
jdication, was presented by her pleader to the 
District Judge, who, being of opinion that the 
affidavit should be on a stamped paper,* referied 
the case to the High Court : Ileld, that the 
affidavit was exempt from stamp-duty, under 
schedule II, 1 (2») of the^tamp Act I of 1879. 
In EE THE Application op Sheshamma. 

£1. L. R, 12 3om. 276 

, Sch. II, cL 2 (a). 

See SCH. I, Art. 5. 

£1. L. R. 13 Bom. 87 

, Sch. II, cl. 2 (a) — Agreement for, or re- 
lating to, the sale oj goods.] By an agreement m 
wilting the vendor agreed to sell, and the pur- 
chaser to bay, certain salt for a price to be paid 
at a futuie date. The salt was to be at pur- 
chaser’s risk from the date of the execution of 
the agreement, and, if not removed within a cer- 
tain time, to reveit to, and become the property 
of, the vendor : Ueld, that this document was 
exempt from duty under sch. II cl. 2 (a), of 
the Indian Stamp Act, 1879. Hepbrence under 
Stamp Act, s. 46, 

£1. L. n. 10 Mad. 27 

1. — Soli II, art. 15 {a). -^Beceipt— Endorsement 
of payment of mortgage-deed.] An endoisement 
of a mortgage, acknowledging the receipt of the 
sum thereby secured is exempt from stamp-duty 
under sch. II, art. 15 {a'), of the Indian Stamp 
Act, 1879. Eeperence under Stamp Act, s. 46. 

LI. li. R, 10 Mad. 64 

« 

2. — Sch. II, art. 15. — Beceipt given hy Seere^ 
tary of Cluh to a member for Vhib bill,] Where 
a receipt in writing is given by the Secretary or 
other Manager of a club to a member acknow- 
ledging a payment above Rs.^20 on account of a 
club bill, it is liable to stamp-duty, Reperpnce 
under Stamp Act, s. 46. 

fl. D. R. 10 Mad. 85 


STATUTE. 

, 12 Hen. VIII, c 34. 

See L.A.NDLORD and Tenant — Forfei- 
ture— Breach OF Conditions. 

£1. L. R. 14 Calc. 176 


STATUTE— « 

,13Bliz c. 5. 

See Debtor and Creditor. 

[1. L. n. fi Bom. 666 
ri. L. 11. 13 Bom, 434 

, 2 and 3 Win., IV, c. 71 . 

See PREScgiPTioN— E asements— Light 
and Air. 

[I L. R. 14 Calc. 839 

,15 and 16 Viet. c. 82, &. 41, 

See Patent. 

[I. L, R. 9 All. 191 
[L. R. 13 I. A. 184 

, 17 and 18 Viet., o.;L04. 

See Merchant Shipping Act, 1864. 

, 21 and 22 Viet., c. 27 (Lord Cairns* 

Act), 

See Injunction — Special Oases— Ob- 
struction TO Rights of Pro- 
perty. 

tl. L. R. 13 Bom 252 

, 21 and 22 Viet., c. 106, s 65. 

See Parties— Parties to Suits— Gov- 
ernment. 

£1. L. R. 14 Calc. 256 

, 24 and 25 Viet., c. 67, s. 22, 

See High Court, Jurisdiction of— 
High Court, N.-W. P. 

[I. L. R. 11 All. 490 

See Statutes, Construction of. 

CI.L.R 11 All. 490 

, 24 and 24 Viet , o. 104, s 7, 

See High Court, Constitution of 
—High Court, N.-W. P. 

[I. L. R. 9 All. 626^ 

, 24 and 26 Viet., c. 104, s. 15. 

See Cases under Superintendence of 
High Court— Charter Act, s. 16. 

, 28 and 29 Viet., c 17 (Preamble). 

See High Court, Jurisdiction op— 
^ High Court, N.-W. P. 

[I, L. R. 11 All. 490 

See Statutes, Construction of. 

^ [I. L. R. 11 All. 490 
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S T AT U T'® — <? 0 ?? c* 

j 32 and 33 Vieb , c. 98, s. f 

See High Court, Jurisdiction of— 
High Court, N.-W. P. 

[I. L. R 11 AIL 490 

See Statutes, Construction of. 

[I. L. R. 11 All. 490 

STATUTES, CONSTRUCTION OF. 

See Bengal Tenancy Act, s. 174. 

[I L. R. 14 Calc. 636 

See Certificate of Administration- 
Certificate UNDER Bombay Reg. 
Vm of 1827. 

[I L. R. 13 Bom. 37 

Ti^Mad7*as Mumcipal Act (/ of 1884) — In» 
aec%i7'acy %ih Act.l Where in an Act of the Legis- 
lature the context discloses a manifest inaccuracy, 
the sound rule of construction is to eliminate the 
inaccuracy, and to execute the true intention of 
the Legislature. Jennings v. President, Muni- 
cipal Commission, Madras. 

[I. li. R. 11 Mad. 263 

2,Soiribay Mmuelyal {Act III of 1872) 

195— fo7'puhlie be7ieft.'} Where an Act gives 
power to a Municipality or Corporation for the 
public benefit, a more liberal construction should 
be given J^o it than wheie poweis are to be exer- 
cised merely for private gam or other advan- 
tage. Ollivant i\ Rahimtula Nur Mahomed. 

^ [I. L. R. 12 Bom 474 

3. — Lettei'S Patent High Court, cl. 12] Every 
statute is to be mterpieted and applied so far as 
its language admits, so as not to be inconsistent 
with the comity of nations or with the established 
rules of international law. All legislation is, 
p7'iind facie ^ territorial. It binds all subjects 
of the Crown, but only such subjects of other 
countries as have brought themselves within the 
allegiance of the Sovereign. Kessowji Damodar 
Jairam V. Khimji Jairam 

[I. li. R. 12 Bom. 507 

4 * — Act XIII of 1859, Pi'eamUe and s. 2.] 
Where the enacting sections of a statute are clear, 
the terms ot the preamble cannot be called in aid 
to restrict their operation or to cut them down. 
Queen-Empress t). Indarjit. 

[I. L. R. 11 All. 262 

6 . — Statute 24 and 25 Viet., c 67, s, 22-^Legis- 
lative power of the Oorernoi'- General zji Conned — 
** Indian teintories now under the dominion of Her 
Majestf ^ — “ Said teri'ztories ,^'’ — 28 aiid 29 Viet , 
c,ll,preatnUe — 32^^?^^^3^ Vict.^c 98, ^.1.] TheGov- 
ernor-Geiieral in Council has power to make laws 


STATUTES, CONSTRUCTION OP - 

eonduded. 

and regulations binding on all persons within the 
Indian territories under the dominion of Her 
Majesty, no matter when such teintoiies were 
acquiied. His legislative poweis aie not limited 
to those territoiies which, at the date when the 
Indian Councils Act (2 1 and 26 Viet., c. 07) receiv- 
ed the royal assent {le,, the Ist August 1861), 
weie under the dominion of Her Majesty, In 
the preamble to the 28 and 29 Viot , c 17, and 
in s. 1 of the 32 and 33 Viet., c. 98, Parliament 
has placed this consfci notion upon s. 22 of the 
Indian Councils Act. Even if that construction was 
erroneous, it has been so declared by Parliament 
as to make its adoption obligatory. Though a mis- 
taken opinion of the I^gislatuie concerning the 
law does not make the law, yet it may be so de- 
clared as to operate in fubuie. The Post mast ir- 
Gcne7'al of the United States v. Marlij, Cuitis’ Rep. 
tJ S., p. 86, ref ei led to. It must be presumed thot 
the laws and regulations of the Governor-General 
in Council are known to Parliament impress v, 
Pu 7 -ah, I. L R. 3 Calc. 143 : I. L. R. 4 Calc. 183, 
referred to. Abdulla v. Mohan Gif. 

[I. L. R, 11 All 490 

STAY OF EXECUTION. 

See Oases under Execution of Decree 
—Stay of Execution, 

STAY OF PROCEEDING'S. 

Procedw'e — Venue — Right of phiintiff to choose 
place of trial — Civil Pi'ocednre Code -Y/T of 

1882), ss. 27 and 53.] The plaintiff brought 
this suit in the High Oouit at Bombay against the 
defendant for defamation alleged to bo contain- 
ed in a notice that appeared in the Romhaij 
Gazette on the 9th Apiil 1888. The defendant was 
the Obaiiman of the Hinganghat Mill Company. 
The plaintiff had been for some years secretaiy and 
manager of that Company. In Apiil 1888, he 
was dismissed from his appointment and shortly 
afterwards he filed a suit (No. 1 of 1888) in the 
Court of the Deputy Commissioner at Waidha, in 
the Central Provinces (which was the Couit of 
the district in which Hinganghat is- situated), 
for wrongful dismissal. The present suit was 
filed in July 1888. The defendant took out a 
summons calling on the plaintiff to show cause 
why the suit should not be stayed, and the plaint 
returned to the plaintiff, in order that, if he 
thought proper, it might be presented in the Court 
at Wardha. The defendant lelied on the follow- 
ing points ; — (1) that neither he nor the plaintiff 
resided or carried on business at Bombay; (2) that 
all the defendant’s witnesses resided at Wardha ; 
(3) that the other suit (No. 1 of 1883) was pend- 
ing at Wardha, and that the decree of that suit 
would decide the present case also : Held, 
that the plaintiff was entitled to'sue in Bombay. 
Geffert V, Euckohand Mohla. 

[I, L. R 13 Bom. 17B 
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STOLEN PROPERTY. Col. 

1. Offences 1 elating to ... *... 1013 

2# Disposal of, by the Court . . ... 1013 

(1) OFFENCES RELATING TO. 

1.-12(95 nullms. — Bull set at large %n accordance 
with II mil u. religious 'usage — Penal Code^ ss. iXO, 
411 ] A Hindu who, upon the death of a relative, 
dedicates or lets loose a bull, in accoi dance with 
Hindu lehgious usage, as a pious act for the bene- 
fit of the soul of the deceased, theieby surrenders 
and abandons all piopnetaiy lights in the animal, 
which thereattei is not “ property,” which is capa- 
ble of being made the subject of dishcmest receipt 
or possession within the meaning of ss. 410 and 411 
of the Penal Code. Queen Bnijgress v Bandhu, 
I. L R. 8 All. 51, and Q^ieen-Emjiress v. Jamura, 
Weekly Notes, All. 1884, p. 87, referred to. Queen- 
Emfress %\ Nihal. 

[I. L. K. 9 All. 348 

See Queen-Empress d. Imam Ali 

[I. L. R 10 All. 150 
and Romesh Chunder Sannyal v. Hiru 
Mondal. 

[I. L. R. 17 Calc. 852 

2 -^Beceieiug stolen property — Boidence — Penal 
Code {Act XLV of 1860), s. *411.] To consitute 
the offence of leceiving stolen property there must 
be some proof that some person other than the ac- 
cused had possession of the property, befoie the 
accused got possession of it. Ishan Muchi v. 
Queen-Empress. 

fl. L. R. 15 Calc. 611 

8 — Penal Code, ss 403, 429 — Bull dedicated to 
an idoU\ A bull dedicated to an idol and allowed 
to roam at large is not f era hestia, and therefore 
res nullius, but prhmCt fade, the trustee of the 
temple, where the idol is worshipped, has the rights 
and liabilities attaching to its owneiship. Such 
an animal can tberefoie be the suject of theft 
and criminal misappropriation. Queen-Empress 
i), Nalla. 

fl. L. R 11 Mad. 145 

(2) DISPOSAL OF, BY THE COURT. 

4;,--- Criminal Procedure 1882, 5. 617 — 

dev as to property as to which offence has been 
committed — Bischm'ge of ac%xised.'\ On the dis- 
missal of a charge against certain peisons of cri- 
minal misappropriation of an elephant, the Magis- 
trate under s. 517 of the Criminal Procedure Code 
ordeied the elephant to be given to the Executive 
Engineer of the district, bolding that it was the 
property of Government Held, that the dismis- 
sal of the charge being in fact a finding that no 
offence had been committed in respect of the ele- 
phant, the Magistrate’s order was illegal and 
must be set aside. In setting it aside the High 
Court held, however, following In re Annapurna 
Bai, I L. 1 Bom. 630, that they had no power 
to order restitution of the elephant. In the mat- 
ter OF THE Petition op Basudeb Surma Gos- 
SAiN. Basudeb Surma Gossain o Naziruddin 
fl L. R. 14 Calc. 834 


STOLEN P'ROP:^UTY—conchi(hed 

(2) DISPOSAL OF, BY THE GOVRU-^eonehided, 

5. — Criminal Procedure Code, s 517 — Disposal^ 
calf, not in esse at ttine of theft.] Hs cow liaving 
been stolen the thief after a lapse of a year and 
a half was convicted. Six months after the theft, 
V innocently pui^ased the cow, which while in 
his possession had calf. The Magistrate, under 
8.517 of the Code of Ciiminal Procedure, ordeied 
that the cow and calf should be delivered up by 
F to i2 ; Held that, as the calf was not even in 
embryo at the date of the theft, the order to 
deliver up the calf was illegal In re Vernede 
fl. L. B. 10 Mad. 25 
SUBORDINATE JUDGE, JURISDIC- 
TION OF. 

1. — Malicious prosecution — Suit against a mam.- 
latdar for malicious prosecution 'undertaken hy 
hi'ni at the instance of his , superior officer, to clear 
7ns character — Suhoidmate fudge potmr of, to fi'ij 
sueTi suit.] The defendaut, who was a mamlatdar, 
was required by his superior officer to clear his 
character fiom certain charges of bribery which 
had been brought against him in an anonymous 
letter, and he accordingly piosccuted the plain- 
tiffs whom he suspected of having written the 
letter. The plaintiffs were convicted and sen. 
tenced by a Magistrate ; but, on appeal, were 
acquitted by the Sessions Judge. The plaintiffs 
thereupon brought this suit in a Subordinate 
Judge’s Court to recover damages from the defend- 
ant for malicious prosecution. The juiisdiction 
of the Subordinate Judge to try the suit being 
questioned, he referred tbe case to the High 
Court ; Held, that the Subordinat;^ Judge had 
jurisdiction to try the suit. The defendant was 
sued in his individual, and not in his official, 
capacity ; and the fact that he wa^ a mamlatdar 
when he pioseoiited the plaintiffs, could nob affect 
the character in which he was sued. Bank at 
HARGoviND'y. Narayan Yam an Devbhankar 

n L R. 11 Bom. 370 

2. — Subordinate f udge invested ioit7i Small Cause 

Judge's jwwers — Givil Procedure Code XIV of 

1882) 5 l\l— Set-off exceeding pecuniary gunsdic- 
tion of the Small Cause powers of the Subordinate 
Judge — Practice ] In a suit brought by the plaintiff 
to recover Rs. 36-7-9 from the defendant, under 
the Small Cause juiisdiction of a Subordinate 
Judge, the defendant claimed to set-off Rs. %% 
which exceeded the pecuniary jurisdiction of the 
Judge as a Small Cause Judge. On reference 
to the High Court, held that the set-off might be 
pleaded by the defendant. The Judge would 
exercise his Small Cause Couit jurisdiction in 
trying the claim of the plaintiff, and his oidioary 
jurisdiction in trying the set-off. Eampbataf v* 
Ganesh Rangnath 

n ^ [I. L. a, 12 Bom. 81 

3. — XIV of 1869, ss. 23 and2i — Subor- 
dinate Judge appointed to assist another Subordi- 
nate Judge, powers of] Where a Subordinate 
Judge is deputed, under s. 23 of Act XI Y of 
1869, to assist another Subordinate Judge, the 
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SUBORDINATE JUDOE, JURISDIC- 
TION OF— CO /it mued. • 

cassistance by tho Judg-e so deputed can only 
be afforded wi^jliin the limits of his juiiadiction 
as fixed by s. 24: of the Act, and cannot be in- 
voked, except in matter s within his competence. 
The plaintiff having obtained a decree against 
the defendant in a suit in tfhich the subject- 
matter of the suit and the amount of the decree 
exceeded Rs, 5,000 in the Oomt^of a Subordinate 
Judge of the First Class, presented it in that 
Court for execution The Suboidinate Judge 
transferred it for execution to the Second Class 
Subordinate Judge who had been appointed, under 
Act XIV of 1869, to assist him. and whose ]uiis- 
^ diction extended to Rs. 5,000 only. The Second 
Class Subordinate Judge ordered execution to 
issue. The defendant appealed, and this order 
was reversed. The plaintiff appealed to the High 
Court and raised, for thefiist time, an objection 
that the Second Class* Subordinate Judge had 
no jurisdiction to entertain the application for 
execution. The defendant contended that this 
objection was taken too late on second appeal : 
Jffeld, that the Second Class Subordinate Judge 
had no jurisdiction to entertain and deal with the 
plaintiff’s application for execution, and that the 
plaintiff’s objection should be allowed. An objec- 
tion to the juiisdiction, the valhlity of which is 
patent on the face of the proceedings, can be 
taken at any stage of the pioceedings Sid* 
HESHWAR Pandit - y. Harihar Pandit. 

ri. Ii. R. 12 Bom. 155 

4. — Appeal — 8u.it cognizable by a Court of Small 
Causes Act XI of ss. 2, 6,12, 21 — Bombay 
Civil Courts Act XIV of 1869, 5. 28 — Snhordi’ 
nate Judge invested with Small Came powers — 
Final decision."\ The plaintiff sued to recover 
Rs. 6 as damages for the wrongful removal of 
a tree. The sniiJ was filed in the Court of a 
Second Class Subordinate Judge, w^o was invest- 
ed, under Act XIV of 1869, s, 28, with the 
jurisdiction of a Judge of a Court of Small Causes. 
The case, which was in itself of the nature of a 
Small Cause, was however, tried as an ordinary 
suit/ according to the rules of the Civil Procedure 
Code. The Subordinate Judge rejected the plain- 
tiff’s claim. An appeal was made to the District 
Court, which reversed the Subordinate Judge’s 
decree, and awarded the claim : Held, that the 
sHt having really been a Small Cause, no appeal 
lay to the District Court, though the Subordinate 
Judge did not use the procedure of Act XI of 
1865. Having the Small Cause Court jurisdiction, 
the Subordinate Judge must be taken to have 
dealt with the case under that jurisdiction, even 
if he was not quite alive to it at the time. A 
suit taken cognizance of under ss 2, 6 or 12 
of the Mofussil Small Cause Court Act (XI of 
1865), does not cease to be a ^it tried under the 
Act, because of some divergence from its summary 
procedure. A surplusage of form and elaborate- 
ness does not change the character of the decision 
for the purpose of its finality. Section 28 of the 
Bombay Civil Courts Act \XIV of 1869) does not, 
when jurisdiction is given under it, necessarily 


SUBORDINATE JUDGE, JURISDIC- 

TIONi continued 

divide the Court into two separate Courts >bub 
still it creates an additional and distinct jurisdic- 
tion, Since Act IX of 1887 came into force, tbe 
Court is to be regarded as two Courts in such oases. 
PXTAMBER VaJIIISHET l\ DhONDU NaVLAPA, 

[I L. H. 12 Bom. 480 

B.— Malicious prosceution — Prosecution wJten 
official — Bombay 0 veil Courts Act {XIV of 1869), 
s 32 — Bombay Act X of 1876, s, 16— -P';usv,yw- 
tion instituted by order of superior ojfiecr.'] An 
officer of Government who prosecutes for an in- 
jury personal to himself, is not generally acting 
in his official capacity as prosecutor. If any 
particular class of interest is placed specifically 
under his tutelage, with a direction to guard 
them by the appropriate legal proceedings, suits 
instituted in the fulfilment of the duty thus as- 
signed to the functionary are of course instituted 
in his official capacity. A similar remaik applies 
to criminal proceedings. A prosecution by a 
functionary is official when in carrying it on he 
is discharging a duty expressly or impliedly as- 
signed to him by law. If the duty of prosecut- 
ing in any particular case is not assigned to an 
officer as such, the consent or the oider of his 
superior will not make the act an official one 
which in its nature is not so, as lying outside his 
official functions The defendant was a forest 
officer in the service of Government. He prose- 
cuted a certain person for theft in the Magistrate’s 
Court at Sirsi. The accused was defended by the 
plaintiff, who was a pleader. During the hearing 
of the case the defendant in open Court made 
use of certain expressions towards the plaintiff, 
which it was alleged were defamatory, and were 
calculated to lower him in the estimation of the 
public, to injure his reputation, and to mar his 
professional prospects. The plaintiff sent him a 
notice claiming Rs. 4,600 as damages for the 
injury done to him by the defendant The de- 
fendant thereupon lodged a complaint before the 
Divisional Magistrate at Sirsi. charging the 
plaintiff, under s. 189 of the Penal Code with 
bolding out a threat, &o., to a public servant for 
the purpose of inducing him to refrain from 
doing his duty as such public servant. The 
Magistiate dismissed^the chaige, and the plaintiff 
then filed the present suit against the defendant 
for malicious prosecution. The defendant plead- 
ed that in lodging the complaint against the de- 
fendant he had acted in his official capacity and 
under the orders o£ his superior officer with 
reasonable and probable cause and not malicious- 
ly *, that the suit was brought with reference to 
an act done by him in his official capacity as 
forest officer, and that, therefore, the Court of 
the Subordinate Judge had no jurisdiction. The 
Subordinate Judge held that he had no jurisdic- 
tion, being of opinion that the defendant had 
prosecuted the plaintiff in his character as a 
public servant, and that, therefore^ the present 
suit against the defendant was one in which an 
officer of Government in his official capacity was 
a defendant, and as such was cognizable by 
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SUBORDINATE JUDOS, JURISDIC- 
TION Q'W— concluded, ^ 

the District Judge only, under s. 32 of the 
Bombay Civil Courts Act (XIV of 1869). He, 
theiefore, dismissed the suit. On appeal, the 
Acting Distiict Judge was also of opinion that 
the Subordinate Judge had no jurisdiction ; but 
he held that the Subordinate J udge was wrong 
in dismissing the suit, instead of leturning the 
plaint for presentation to the District Court. 
He therefore lo versed the decree of the Subor- 
dinate Judge, and refeired the plaiutijff to the 
District Judge. On appeal by the plaintiff . Held 
by the High Court, that the defendant was sued 
as a private person for an alleged wrong to the 
plaintiff, and that the suit was rightly brought 
in the Court of the ^uboidmate Judge. The 
order appealed from was, therefore, le versed, 
and the District J udge was directed to dispose of 
the appeal on its merits. GOPI Mahablesvab 
Bhat Vt 3HESO Manju. 

11. L. R, 12 Bom 358 

SUBSCRIPTION. 

See Right of Suit— Subscription. 

ri. L. R, 14 Calc. 64 

SUCCESSION ACT (X OF 1865.) 

See Converts. 

[I. L. R. 10 Mad. 69 

, s. 60. 

See Will— Attestation. 

[I. L. R. 16 Calc. 19 

, s. Wills Act (XXI of 1870). 

s,s\ 2, 3 ^Lapsed legacy -—Lapse of gift to testator"' s 
I meal descendant — Probate and Adnumstration Act 
( F of 1881), s 131 .J A testator, by his will, dated 
the 22nd Apiil 1878, gave a legacy of Rs. 5,000 to 
his son’s daughter f to be paid to her out of a 
certain sum owing to the testator by the Rajah 
of Bettia. The testator died on the 2nd February 
1881, and J in October 1879 ; the money due 
by the Rajah of Bettia was realized on the 7th 
December 1884. J left an only child B who 
was bq^rn before the deatl? of the testator. B 
sued to lecover the legacy left to her mother ; 
the defence was that the legacy had lapsed ; Held, 
that J was, in point of law, within the meaning 
of s 96 of the Succession Act, a person in 
existence at the death of the testator, because 
a liueal descendant of her’s survived the testa- 
tor. JITU IiAL M AH at A V BIND A BiBT 

[I. Ii. R. 16 Calc. 649 

, s. 128. —Legac y to jierson appointed executor 

’^Rebuttal of premmption — Parolecidence — Huidn 
Wills Act (XXI of 1870), s, 2.] The language 
of s. 128 of tjie Succession Act is peremptory and 
leaves no room for a presumption, and it is not 
left to the Court to decide whether the legacy is 
given to the person in his character as executor 


SUCCESSION ACT (X OF 186?) —con eld, 
or not. The rule as to the admissibility of paiol 
evidence to rebut the piesumption, which 
possibly upon the decisions obtain in England, 
has no force in this country where such evidence 
IS inadmissible. Prosono Ooomar Ghosb v, Ad* 
ministrator-General op Bengal. 

[I* D. BL 15 Calc 83 

, S. 179. ’ 

See Parties— Parties to Suits — Exe- 
cutors, 

Cl. L. K 12 Bom. 621 

, B, 179. 

See Probate — Eb’Pect op Probate. 

[I. h, R. 12 Bom. 021 

, s. 187. 

See Probate— Eppeot op Probate, 

[I. L. R. 14 Calo. 37 

, ss. 256, 257. 

See Administration Bond, 

[I. B. H. 10 All 29 

SUDRAS— 

See Hindu Law— Marriage- -Validitt 
or otherwise op Marriage. 

fl. B. R. 16 Calc. 708 

See Hindu Law— Partition— Right to 
Partition— Illegitimate Chil- 
dren. 

[I. L. R. 12 Mad. 401 

SUNDERBUNB ESTATE— 

See Bengal Act VII of 1868, s. L 

LI. B. R. 14 Calc. 440 

See Sale for Arrears op Revenue— In- 
cumbrances. 

(I. B. R 11 Calc. 440 

SUMMARY TRIABS. 

— Crmiinal Procedure Code, s, 260 . — Complaint 
including charge not summarily triable — Summary 
jurisdiction not necessarily ousted thei'eby.'] The 
mere circumstance of a complaint charging an 
aoensed person with offences not summarily tri- 
able along with other offences so tiiable would 
not necessaiily oust the summary 3 urisdiction of 
a Magistiate under s. 260 of the Criminal Pro- 
cedure Code. Whether a complaint affords sulOfi- 
cient grounds for a summary tiial or requires 
a trial according to the ordinal y procedure, must 
be left in a great measure to the discretion of the 
Magistrate, exercised with due oaie according to 
judicial methods with^ reference to the circum- 
stances of each ease, Ilamvhuniler Qliatterjee v. 
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SUMMARY. TRIALS — conehtded. I 

Kunhye Lalia^ 25 W. R. Cr. 10 ; CMin^cr SeeUr 
^)olml V. Dhuvm Knih Tcu'>aree^ 1 C L. R 431 ; 
BepotooUcili Shrtkh, 2 0. L. R. 474 ; ati(l 

JSmpms Vk Ahdool Kanin, I. L* R. 4 Calc. 18, 
referred to. QttEEK-EMPiiESS r. jAGJiWAif. 

ri- i-* 10 All. 65 

^Criminal Procedure Code^ a. 260 — Act Kill 
{j/^1859, s 2.] OjSences under s.'*'2 of Act XIIl of 
1850 are tuable summarily tinder a. 260 of the 
Criminal l^iocedtlie Code. QuEEN-EMt^EESS r, 
INDAEJIT. 

[X. L. K 11 All. 

r ^Magufmte Potoer of, to try case simmarily-- 
Crinitnal Proeedihre Code {^Act Af?/‘1882), 5% 260*3 
A complainant applied to a Magistrate for piocess 
against certain persons under SS. 417, 146j 148 
and 149 of tbe Penal Code The Magistrate having 
pel used the petition of the complainant and 
examined him on oath, issued summonses against 
the persons named undei those sections. The 
complainant was not himself an eye-witness of 
the occurrence, and merely stated in his petition 
and evidence what he had been told by his ser- 
vants Subsequently, before the accused appeared, 
the Magistiate examined an eye-witness, and 
issued a fiesh summons under s. 447 only, and 
then proceeded to try the case summarily and 
convicted one of the accused. It was contended 
that he had no power so to try and dispose of the 
case: Held, that the Magistrate had power to try 
the case summarily. When a Magistrate ascertains 
that the facts which are alleged to have taken 
place disclosaii only an offence triable sumraaiily, 
he can dispose of such case summaiily, and the 
mere fact that a complainant enumerates sections 
of the Penal C#de relating to offences not tuable 
summarily does n<>t affect the juiisdiciion of the 
Magistrate, unless the facts of which he really 
complains disclose such offences. Golaf Pandey 
V. Boddam. 

[I. L. R. 16 Calc. 715 

SUPEHraTENBENCE OF HIGH COURT. 

Col, 

1. Charter Act 24 and 25 Viet., c 104, s. 15 1019 
(fl) Civil cases ... .1019 

(&) Criminal cases ... ... 1020 

Civil Procedure Code, s 622 ...1020 

(1) CHARTER ACT 24 AND 25 VIOT., 
c. 104, s. 15. 

(«.) Civil Cases. 

1 , — Mevision of judicial proceeding— 'Jurisdiction 
of High Court— Civil Procedure Code^ s. 622.] Held 
by Edge, C. J., and Oldfield and Brodhdrst, 
JJ., that under s. 16 of 24 aii4 26 Viet., c ljf)4. it 
is competent to the High Court, in the exercise 
of its power of superintendence, to direct a Subor- 
c dinafee Court to do its duty, or to abstain from 
taking action in matters of which it has no cog- 
nizance ; but tbe High Owrt is not competent in 
the exercise of this authority, to interfere with and 
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■^cont'^ined. 

(1) OllARTER AOT 2i ANH 26 YlCT., , 

c. 104, s. lo—doneluded 

{(i) Civil Gk^m— concluded, 
set right the orders of a Subordinate Court Ott iliO 
ground that the Older of the Subordinate Coiirt haai 
proceeded on an error of law or an error of fact. 
The High Court’s pdWer to direct a Subordinate 
Judge to do Ins duty is not limited to cases in 
which such Judge deeiinOs tO hear or dcteimine 
a suit or application Within his jurisdiction i 
Held by S:|;raight and Tyrrell, JJ,, that the 
woid “ superintendence^’ ilsdd in s. 15 of the Char;? 
tei Act contemplated and noW iiiclhdes powers of 
a judicial or qmsi judicial character, apait from 
those con fen ed on the CoiTitby s. 622 of the Civil 
Procedure Code ; but that the Ust mentioned pro- 
VisiOU may properly be aOdepted as indicating the 
cxiient to WhiOh the Court should ordinarily mter- 
feie with the findings of such snbordinaiiC tribufiuIS 
as are invested with exclusive juiisdiction to try 
and determine all questions of law and fact aiis- 
ing in suits within their exclusive cognizance, and 
in which their decisions are declared by law to be 
final. Tc) Mam v. Harsuhh, I. L. R. 1 All. 101 ; 
Girdliarl Singh v. Ilardeo Narain Singh, L. R. 
.8 I. A. 230, and In the matter of the iieUtum of 
Mathra Parshad, I. L. R. 1 All. 296, referred to. 
The judgment of Petheram, 0. J., in Badami 
Knar v Pina Mai, I. L R. 8 All. Ill, explained, 
Muhammad Sulbmak Khan v. Fatima. 

[I Ii, ii 9 All. 104 

(h) Criminal Cases. 

2 . — Criminal Procedure Code (^Aet X of 1882), 
5. 144 — to abstain from certain act,} A 
Deputy Commissioner passed an Older under 
s. 144 of the Code of Criminal Piocediire, prohibit- 
ing a person from collecting any rent or attempt- 
ing to collect rent, either herself or through any 
of her officers or servants, from the ryots of two 
specified pergunnahs ; and also from effecting any 
sale or putting in hand any transaction with regard 
to standing trees or collected timbers in an estate, 
or erecting any adda or huchari in snob per- 
gunnabs for a period of two months. Upon an 
application to set aside such order : Held, that 
the High Court had^ jurisdiction, under 15 of 
the Charter Acb, to set it aside if it were made 
without jurisdiction. Abayeswari Debi 
Sidheswari Debi. 

[I. D. R, 16 Calc. 80 

(2) CIVIL PROCEDURE CODE, s. 622.’ 

^ 3 . — Piscretion of Court escercised with jurisdio* 
tion,'] Section 622 of the Code is one of very 
limited operation ; and where a lower Court has 
jurisdiction to decide a question of law or fact, 
the_ High Court has no power to interfere on 
revision with the decision on those questions. 
Amir Hassan Khan v. Sheo Pahsh Singh, I. L. K, 
11 Calc. 6, followed* Krishna Mo*hini Dossek 
T. Kedarnath Chucebebutty. 

fl.L.R. 15 Calc. 446 
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(2) gIVIL PROCEDURE CODE, s. %22^contd. 

4 . — Deoisiim hy oompetent Court.'] A decision 
by the judgment of a competent Court, whether 
tight or wrong, which by law is final and without 
appeal, where the Court has not acted in the 
exercise of its jurisdiction illegally, or with 
material irregularity, cannot be set aside under 
s 622 of the Civil Pioceduie Code. MUhammad 
Yusuf Khan Abdul Rahman Kha.n. 

Cl. B. R. 16 Calo. 749 
[L. R. 1§ I A 104 

* 

6, ‘-^Bengal Tenancy Act ( Till 1886), s 174— 
Deposit, Nature qf~^I%ritdidtioih — Application 
under s. 622 of the Cicil Procedure Code ] The 
deposit under s. 174 of the Tenancy Act must he 
of such a natuie as to be at ofice payable to the 
paitieSj and a Couit has no power to set aside a 
sale under that section unless the judgment-debtor 
has complied stiictly with its provisions. Where, 
theiefore, the Court accepted a deposit partly of 
cash and paitly of a Go vein ment Promissory Note, 
and notwithstanding the objection of the auction- 
purchaser. gave the judgment-debtor the benefit 
of s 174 and set aside the sale, the High Court 
set aside such order under s 622 of the Civil Pro- 
cedure Code. Rahim Buxv. Nundo LalGossami. 

n, L. R. 14 Calc. 321 

6—B‘erision of tnterlocntovy order xolien appeal 
lies f rom final decree — Power of High Court.] There 
is nothing in s. 622 of the Code which prevents 
the High Court fiom setting aside an interlocutoiy 
order if made without jurisdiction. The word 

case ” in that section is wide enough to include 
such an order, and the words leoords of any 
case” include so much of the proceedings m any 
suit as 1 elate to an inteilocntory order. Oinrao 
Mirza V Jones, 12 C. L. R. 148 ; Ilarsaran Singh 
V. Muliamad Raza, I L, R. 4 All. 91 ; Chattar 
Singh V. Lehhraj Singh, I. L. R. 6 All. 293 ; 
Farid Ahmad v. Dtilari Pibi, I L. R 5 All. 233, 
dissented from. Dhapi v Ram Pershad. 

[I. L. R. 14 Calc. 768 

7, — F^ror of laio—AgypUcOtion to bring dLecrce 
into comformity with judgments] A Small Cause 
Court rejected an application made under s. 206 
of the Code of Civil Procedure to bring a decree 
into conformity with the judgment on the ground 
that a foimer application hai^ been dismissed for 
default and the petitioner was bound to apply 
within one month from the date of dismissal and 
was now too late On an application to the High 
Court unders 622 of the Code set aside this ordei 
Held that the High Court could not interfere. 
JiviiAJi y. Peagji. 

[I. L. E 10 Mad. 51 

Order made without ynrisdict mi under Act 
XIX of 1841, ss. 3 and 4.]' Wheie a District Court 
purporting to act unders. 4 of Act XIX of 1S4I 
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directed an inventory of the estate lof a deceased 
person to be taken without conforming to the 
requirements of s. 3 of that Aot^ the High Court 
set aside the order under s. 622 of the Code of 
Civil Procedure as made without jurisdiction. 
Abdul Raiiiman r . Kuiti AhMed. 

* [I. L. R. 10 Mad. 08 

9. — XX of 1863, s . 18 — Order refusing pen- 
mission to sue] An order passed tinder s 18 of 
Act XX of 1863, refilsing leave to sue, is not ap- 
pealable, noi, if the Judge has exeicised his dis- 
cietion liable to revision under s. 622 of the Cod© 
of Civil Procedure, In re Venkateswara. 

P. L. R. 10 Mad. 98 

See Anonymous Oase. 

[I. L. R, 10 Mad. 98 note 

10. — Revision — Illegality in exercise of jurisdic- 
tion— Judge's duty to decide secundum allegata et 
probata.] The plaintiffs sued upon two bonds 
executed by the defendant in theii father’s favour, 
one for Rs. 200 and the other for Rs. 99-1,5 annas. 
The defendant m his wiitten statement, as well as 
in his deposition, admitted execution of the bonds 
in question, but pleaded non-receipt of the con- 
sideration. The Suboidinate Judge held that the 
bond for Rs 200 was not proved, but awarded the 
claim upon the other bond. On appeal, one of 
the issues laised by the Assistant Judge was — are 
the bonds in suit proved ? He h^ld that the 
plaintiffs had failed to prove execution of the 
bonds, and dismissed the claim in toto. On an 
application to the High Court %uuder s* 622 
of the Civil Piocedure Code (Act XIV of 1882): 
Held, reversing the decision of the lower Court, 
that the defendant having admitted execution of 
the bonds in question, the Assistant Judge acted 
illegally in the exercise of his jurisdiction in 
raising the question of the execution. The first 
rule of adjudication is that a Judge shall decide 
secundum allegata et probata. The only question 
that could be tried in the piesent case was non- 
receipt of consideration. Gorakh Babaji v , 
VlTHAL NaRAYAN JOSHI. 

[I. L R. 11 Bom. 435 

11. — High Court's power of revision— Re.^ judi- 
cata — Jurisdiction, meaning of the term.] The 
plaintiff sued the defendant to recover arrears of 
an annual allowance to which the plaintiff claimed 
to be entitled under a sanad dated 1846. The 
defendant in his defence raised certain points, 
most of which he bad raised in a pievions suit 
bi ought against him by the plaintiff for the 
recovery of arreaia of the same allowance, and 
which iu that suit had been decided against him. 
The lower Court held that the decision in the 
former suit operated as res judicata, irndL refused 
to allow the defendant .to put forward any new 
matter which might and ought to have been 
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urged as a defence ill the foimer suit. A decree 
was made in favour of the plaintiff. The defend- 
ant applied to the High Court under s. 622 of the 
Civil Piocedure Code (Act XIV of 1882)* Ileld^ 
following Hari Blukajl v» Vishvajiathf I.L.R, 
9 Bom. 432, that the decision, even though 
wrong, of a question of res ftulieata was not a 
failure, or a cause of failure, to exercise jurisdic- 
tion and did not warrant the Intel ference of the 
High Court under s. 622 of the Civil Procedure 
Code. Amkitrav Krishna Deshpande f. Bal- 
KEISHA GANESH AMRAPURKAB. 

II. L. R. 11 Bom. 488 

3^2 . — Passing Decree nmu^pported hj 
Higk Cotirfs powers of 7'evi(i ion—’ Bailment — Ntgh~ 
qenee,'] A Judge has* no juiisdiction to pass, in 
a contested suit, a decree adveise to the defendant 
where there is no evidence oi admission before 
him to suppoit the deoiee, and where the burden 
of proof is not or bas not continued to be upon 
the defendant. If he passes such a decree, it is 
liable to be set aside in revision under s. 622 of 
the Civil Procedure Code. Monlm Mnhimmad v. 
Syed Ilusavi, I. L. R 3 All. 203, and Ilarnam 
Tewari v Bakina BthiS. L. R. 3 All. 417, lefeiied 
to. 5 hired a horse fiom IP, and while iu was m 
his custody it died from rupture of the diaphragm, 
which was proved to have been caused by over- 
exertion on a full stomach. In a suit by }V against 
S to recover the value of the horse, the defendant 
gave evidence to "the effect that the horse became 
restive and* plunged about, that he might then 
have touched it with his iidiug cane, that it 
shortly aftei wards again became excited, bolted 
for two mileS and at last fell down and died. 
This evidence v^s not contradicted on any point, 
nor was any other evidence offeied as to how the 
horse came to run away. There was evidence that 
the horse was a quiet one, that, for some time 
previously it had done haidly any work, that 
it was fed immediately before it was let out for 
hire, and that rupture of the diaphragm was a 
likely result of the horse running away while its 
stomach was distended with food. The Court of 
First Instance held that the defendant was bound 
to prove that he had taken such care of the horse 
as a man of ordinary prudence would under 
similar circumstances have taken of his own 
property, that he must have used his whip freely, 
or done something else which caused the horse 
to bolt, and that in so doing he had acted with- 
out reasonable care, and had thus caused the 
animal’s death. The Court accordingly decreed 
the claim: Beld by EDas, 0. J*., that if the 
burden of proof was originally upon the defend- 
ant, it was shifted by tbe explanation which he 
gave and which was neither contradicted nor 
prirnd facie improbable ; and that the decree of 
the lower Court, being unsupported by any proof, 
and based on speculation and assumption, was one 
which that Court had nc^^jurisdiction to pass, and 
should consequently be set aside in revision under 
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(2) CIVIL PROCEDURE CODE, s. 
s. 622 of the Civil Procedure Code. Per Brod- 
HUR'i^T, J., that as the decree was not only un- 
supported by pioof, but opposed to the evidence 
on the record, the lower Court had “ acted in the 
exercise of its juiisdiotion illegally,” within the 
meaning of s, 622. Collins v Bennett ^ 46 New 
York Rep. ; Byrne v. Boadle, 2 H. and 0, 722; Ore v. 
The Metropolitan Hallway Company ^ L. R. 8Q. B. 
101 ; Seott V 2'he London Book Company, 3 H. & C. 
696 ; Manzoin v. Douglas, 6 Q, B. D, 146 ; Cotton v. 
Wood, 8 OrB. N. S. 669 , Dairy v. The London and 
South Western Railway Comjmny, 12 Q. B. D, 70; 
VLuHHamniaekv, 11 C. B. N, 8. 688, referred 

to. Shields r. Wilkinson. 

[I. L. R. 9 All. 398 

13. — Dismissal of suit without considering 
7nerits on teehntcal ground — Sint hy sole pai'tnerfor 
partnei'shtp dehtJ] A Couit of Small Causes, 
without consideiing tbe merits, dismisse<l a suit 
brought by a sole surviving partner to recover 
a partnership debt, on the giound that the plain- 
tiff was not competent to maintain the suit with- 
out joining the representatives of the deceased 
partner as co-pIaintiffs • Held that it was tbe 
Judge’s duty to hear and determine the suit, 
which was brought by the person legally entitled 
to bring it alone iii his Court, and in declining to 
enteitain it on the moiits, he had failed to exer- 
cise his jurisdiction, and had acted with matmial 
irregularity, within the meaning of s. 622 of the 
Civil Procedure Code Muhammad Suleman Khan 
V Fatima, I. L. R. 9 All. 104; and Dhan Singh v. 
Basant Singh, I. L. R. 8 All. 579, referred to. A 
suit should not be dismissed on merely ieohnical 
grounds when the merits are proved, and on in- 
justice by surprise or otherwise will be done. 
Gobind Prasad v, Ghandar Sekhar, 

LI. L. E. 9 AIL 483 

14. --Bengal Tena7ioy Act ( VIII of 1885), s 188 
— Suit for 7'ent — Co-sharers, Suit by — Point 
undivided estate — Jurisdiction — Cicil Pfreedurc 
Code ( Act Xrra/1882), s, 622.] A District Judge, 
in deciding a renb-§uit, held that s. 188 of the 
Bengal Tenancy Act prohibited the Coirt from 
entertaining the suit in the form in which it had 
been framed, and therefore dismissed the suit. 
Held, on an application under s. 622 of the Civil 
Procedure Code to have the judgment of the 
District Judge set r-side, that the District Judge 
had acted in the exercise of his jurisdiction 
illegally, inasmuch as s.^ 188 had no application 
to the case, and that his decision must be set 
aside, Prem Qhand Nuskur v. Mokshoda Debt, 
I. L. R. 14 Calc. 201 ; and Umesh Chunder Eoii v. 
Fash'ir Mulhok, I. L. R. 14 Calc. 203 (note), 
followed; A7nir Massan Kkmi v. Shoo Paksh 
Singh, I. L. R 11 Calc. 6 ; L. R. Ill, A. 237, 
distinguished, J'uaOBU'NDHH Pattuoe ts, Jadu 
Ghose Alkushi. 

0. L. R, 15 Calo. 47 
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1^,—Civil Procedure Code, 1882, s, 516 — Material 
^r7'eg7(>la7'ity — 07nus%07i to gae 7iotice of Proceed^ 
higa.l A District} Munsif passed a deciee in the 
teims of an award without giving notice of the 
filing of the award under b 616 of the Code of 
Civil Procedure • Held, that the District Munsif 
^ted with material irregularity within the mean- 
ing of s. 6*22 of the Code of Civil Proceduie. 
Rangasami V , Muttusami. 

ri. li. R 11 Mad. 144 

• 

16. — Court aetitig loitliout jurlsdictioii — Suit for 
rent entei'taiued bg Sntall^anse Coui't imder ei'ro- 
neon, S' impresfiioii %t was due xmder a eoiiti'act ] A 
Small Cause Couit, which had jurisdiction under 
Act XI of I860 to entertain suits for lent only 
where the claim was founded on contract,errone- 
ously assumed that a sub-tenant, by enteimg 
on land with notice that his lessor was bound to 
pay lent to the landlord, became liable by an im- 
plied contract to pay the rent to the landlord, 
and passed a decree against the sub-tenant for the 
rent m arrears: Ildd that, under s. 622 of the 
Code of Civil Procedure, the High Court had 
power to set aside the decree Aw/r Hossaii Kha7i 
V Shea B'uJish Snig, I L. R. 11 Calc. 0, discussed 
and explained. Manisha Eradi i\ Siyali Koya 

[1 L. R 11 Mad. 220 

17. — *Pr?vn* of law — Material h'j'egnlarit^j — Per- 
S07tal dce'ree agai7ist 7)imo7's foi* debt of deceased 
Hindu father.'] In a suit to recover a debt incur- 
red by the deceased father of a Hindu family, 
the District Judge gave a personal decree against 
the sons of the debtor, of whom two were 
minors : Held that under s. 622 of the Code of 
Civil Procedure, tlie decree against the minors 
should be reversed, but that the Court has no power 
to revise the decree against the other defendants. 
Bhashyam V , Jayabam. 

[I. L. R. 11 Mad. 303 

18. — Ctvil Proeedm'e Code, s. 373 — Leare given 
hy Pistriet Com*t on appeal to withdraw suit — 
Material ii^regulartty ] A District Blunsif having 
dismissed a suit, plaintiff appealed to the District 
Court, and, at the same time, applied to the Court 
to allow him to withdraw his suit with peimission 
to bring a fresh suit on the same cause of action 
The District Court granted the ^ip plication with- 
out assigning any reasons for its order , Held, 
under s, 622 of the Code of Civil Procedure that 
the District Court had acted with material irre- 
gularity, Tirupati V . Mutta. 

ri. L. R- 11 Mad. 322 

Id.^Inwioveable property — Bight of fishery 
^-•Possess ion — Dispossession — Spec I fie Rel uf Act I 
0/1877,^.9 — C 0)11 Procedure Code {Act XIV of 
1882), ss. 30 and 622 — Objection under s, 30 lohei'e 
suit 'IS under s. 9 of Speaiiic Belief Act.] The 
plaintiffs were fishermen belonging to the village 

W,, D. 
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of A. They claimed in this suit for themselves 
and the other fisheimen of their village the exclu- 
sive light of fishing in the Kagothua Creek 
between high and ?ow- water maiks, within cer- 
tain limits set forth in the plaint, and under 
s. 9 of the Specific Relief Act I of 1877, they 
sought to recover possession of that right from 
the defendants, who, they alleged, had dispossess- 
ed them within six months before this suit was 
filed. The Subordinate Judge held that they had 
established their right, and made an order direct- 
ing that possession should be restoied to them. 
The defendants then applied to the High Court 
under its extraordinary juiisdiotion, contending 
that the ordei made by the first Court was beyond 
its jurisdiction, the light ^f fishing not being 
immoveable property within the meaning of that 
section . Held, that the fiist Court did not act 
without juiisdiction. the right claimed coming 
within the denomination of immoveable property. 
It was contended by the defendants that the 
plaintiffs, who claimed on behalf of othei fishei- 
men of the village, should have proceeded under 
8 30 of the Civil Piocediue Code (Act XIV 
of 1882) ■ Held, that the objection was a good 
one ; but, inasmuch as it was still open to the 
defendants to establish theii light by a regular 
suit, the iriegulaiity m the present suit was nob 
such as to call for the exeicise of the poweis of 
the High Court under s 622 of the Civil Pro- 
cedure Code. Bhundal Panda r. Pandol Pos 
Patil. 

[I. L. R 12 Bom. 221 

20. — Jurisdiction, p7*esimption of^MaoeiM, om- 
nia preesumuntur rite et soleinnUer esse acta — 
Civil Procedure Code,^ ss. 103, 283, 617.] The 
consideration of an objection under s 278 of the 
Civil Procedure Code, having first been entertain- 
ed and adjourned by an additional Subordinate 
Judge, subsequently came before the Suboidinate 
Judge, who struck off the case for default. No 
order under s. 2.6 tiansferiing the case to the Sub- 
ordinate J udge was on the leoord, nor was it other- 
wise shown how he obtained juiisdiotion to deal 
with it . Held that the High Court, in the exei- 
cise of lbs re visional powers under s. 622 of the 
Code, should not presume that the Subordinate'*’ 
Judge had taken up the case without jurisdiction; 
that the propel lemedy of the petitioner was an 
application undei s. 103, lead with s. 647, or a 
suit under s 283, and that the High Court should 
not interfeie in levision. Sheo Prasad Singh 
V . Kastura Kuar. 

[I.L. R. 10 All. 119 

21, — Zimitation^lflgh Coui'fs s^eviswnalpowere 

Material irregularity.] On the 29 bh November 

1886 this suit ‘was filed on a bond dated the 
29bh November 1831, payable in two years. The 
Subordinate Judge dismissed it as time-barred, 
being of opinion that the cause of action had 
accrued on the 28th November 1883. Against 

" 3:3 
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this decision the plaintiff applied to the High 
Conit under s. 622 of the Code of Civil Pro- 
cedme (Act XIV of 1882) reversing the 

decision of the Subordinate Judge, that the 
suit was not barred by time, the cause of action 
having accrued on the 29th November 18 8B,—* 
that is, the day of the month corresponding with 
the day on which the bond was dated : Held, 
further, that the decision of the Subordinate 
Judge being palpably wrong and illegal, the High 
Court had jurisdictiou to exercise ifcs revisional 
powers under s. 622 of the Code of Civil Proce- 
dure (Act XIV of 1882). Where a Court, with a 
full and correct apprehension of the questions 
which it is necessary for it to decide in any case, 
errs, in law or in fact, in its decision of any such 
questions with which it .has juiisdiccion to deal, 
its errors can only be corrected in due course of 
appeal ; and where no appeal is permissible, there 
is no remedy under s. 622 of the Code or under 
the provisions of s. 16 of Statute 24 and 25 Vic., 
c. 104, whatever remedy there may be, in the Bom- 
bay Presidency, under cl. 2 of s. 6 of Reg II of 1827, 
But it is otherwise in any case where the Court, 
having a mistaken and wrong apprehension of 
the questions at issue, proceeds to determine an 
issue, which does not really aiise in the case, and 
bases its decision of the case on its determination 
of that issue. If it does so, it acts with material 
irregularity in the exercise of its imisdiction. 
Venkubai V. Lakshman Venkoba Kiiot. 

(I. Ii. R. 12 Bom, 617 

22. — OrlJers i^i pmtper mit — Civil Pi^ocedure 
Code, s. 407.] «A11 ordeis passed under s. 407 of 
the Code of Civil Procedure are not excluded 
from the exercise of the revisional powers of the 
High Court under s. 622 of the Code. Chatterpal 
Sing V. JRaj(t Bam^ I. L R. 7 All. 661, notwith- 
standing. In the exercise of revisional powers 
it is not the duty of the High Court to enter into 
the merits of the evidence ; it has only to see 
whether the requirements of the law have been 
duly and properly obeyed by the Court whose 
order is the subject of revision, and whether the 
irregularity as to failure or exercise of jurisdic- 
tion is such as to justify interference with the 
order, Muhammad Husain v, Ajudhia Peasad. 

[I. L. R. 10 All. 467 

28. — Civil Procedure Code,ssA^i, Appeal 
aqaznsit order for usiie of roUee 'kimders. 491— 
eion hj High Court of ayi order purporting to de 
made^ onv appeal from suck an order!] A petition 
praying for a temporary injunction in a'^ suit was 
presented by the plaintiff in a Suboidinate Court. 
The Judge refused to pass orders on it without 
bearing the defendants, and ordered notice to 
i*^sue^ to them. Th?» plaintiff appealed to the 
Distiict Judge who granted the injunction pray- 
ed for : Held, that no appeal lay from the 
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Suboidinate Court and that the District Judge had 
purported to exercise a 3urisdictionnot vested in 
him by law. Luis w. Luis. 

[I. L. R. 12 Mad. 186 


24 — Ai'hi trat ton---- A ward — A juplimti^m to 
award, ohJcetionto—Heciee on aivarS, Jinahtg 
of —Pi ivei^te arbitration — B^evlmonal powers (f 
H*gh Court — Jurisdiction — Civil Proeedure f ode 
(Act XIV of 1883), 520, 531 526, 626 and (f22.] 

Ceitam disputes between parties were refer- 
red under a written agreement to an arbitrator, 
who, in due course, made his award. The plain- 
tiff then applied to the Subordinate Judge to have 
the award filed in Couifc under the provisions of 
s. 625 of the Code of Civil Piocedure. The defend- 
ants came in and objected to the award on the 
following amongst other grounds : (1) That the 
value of the property in suit was Rs. 600 only, 
and therefoie that the application should have 
been made m the Munsif’s Court and not in that 
of the Subordinate Judge. (2) That the agree- 
ment of submission was vague and indefinite, and 
did not clearly set out the matters in dispute. 
The Subordinate Judge oveirulod the objection 
without taking any evidence, and diiected the 
award to be filed and a deoieo to bo passed there- 
on. The plaintiff appealed. The defendants 
contended that no appeal lay, and that if it did 
it lay to the District Judge and not to the High 
Court : Held, that, a.ssuming that on a proceed- 
ing under ss. 525 and 53G, the Court has power to 
consider such objections as are mentioned in 
ss. 520 and 521, the above objections did not fall 
under either section, but that the Subordinate 
Judge, before entertaining the application, was 
bound to satisfy himself that he had jurisdiction 
to entertain it, and for that purpose to take 
evidence regarding the value of the property ; 
and that even if no appeal lay, the High Court 
could interfere under its revisional powers, be- 
cause the Subordinate Judge had acted in the 
exercise of his juiisdiction illegally in assuming 
juiisdictiou without taking such evidence. Bin- 
DESSUEI PeRSHAD SINGH V. JANKEtE PeHSHAD 
Singh, 

[I. OalG. 482 


25 -^Bengal Yenauep Aet (VIII of 1885) 
ss 104, el, 2, 106, 106, 108* — B,ule 3H of the rules 
made under the Act ^Jurkdlction-^Beeord if 
right— Cinl Procedure Code {Aet 17 F of 1882), 
.?,'?.l08, 622 — Order of Special Judge as to skfiement 
of rents,] The High Court has no juiisdiction 
either to entertain a second appeal from, or to 
interfere under s. 622 of the Code of Civil Proee- 
dure with, an order of a Spcciat Judge in regard 
to settlement of rents. Shewbaeat Kobe v * 
Nirpat Roy, 


[I.L. li 16 Calc 596 
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2S -^Cunl Proccilnre Codecs. 26$ — Ocder o^i 
appeal order granting applieation for 

remew of pi dg meat, \ The High Couit will not, in 
the exercise of its Tevisional powers under s. 622 
of the Code, inteifere with an order dismissing 
an appeal from an <!rdei under s G21), inasmuch as 
there is a lemedj by way of appeal fiom the final 
decree at the re-hearing. Copal Das v Alai^ 
Khan, 

Cl. li, K. 11 AIL 3S3 

SURETY. Coh . 

1 . Liability of surety ... .. lOBO 

2 Enfoi cement of security y.. 1030 

See Hindu Law— Debts. 

LI. h, R. 11 Had, 373 

See CUAR ANTES. 

fl. L. n, 10 AIL 631 

(1) LIABILITY OF SURETY. 

1 . — Ciod Procedure Code, 1882, 336 — Sureig^ 
deliver, on the ground that they had till the 31st Ltahihty of-^Pjsecutinn-piooeedlnq.il The iiabi- 
May for delivery. On the loth May, L.M Co. hty of a surety under s. 336 of the Civil Proce- 
failed, and then, but not before, plaintiffs in- dure Code ceases when the proceedings taken in 
formed the del eudant that they had not had deli- execution of a decree wherein the secuiitv was 

very from L. M. .J* Co., and demanded it of him. furnished comes to an end. Lalji Sahoy r. 

The defendant failing to deliver, the plaintiffs sued Odoya Sundbri Mitra. 

for damages as of the 31st May. The learned (1. U. R, 14: Oalc. 757 

Judge of the Small Cause Court, on this state- 
ment of facts, and before exddence was gone into, 2 — Judgniefit-deMor aj^idying'* to declared 

ruled that the damages were assessable as of the insolvent — Ciml Procedure Code, ss, 836, 311 ] 

25fch April, on which day it was admitted, the S on the 16th January 1886 obtained a decree 

market rate was as high or higher than the for a certain sum of money against (7„ In execu- 

contraotrate. The plaintiffs on this luling, with- tion of that decree 0 was ai resided on the 2Sth 

out going into their case further, accepted judg- January, and upon his being brought before the 

meut for nominal damages, and took out a i iile Court he expiessed his intention of applying 
for a new trial, on the ground that the Judge to be declared an insolvent under the provi- 
Was in eiior m assigning the 2oth April, and not sions of Chapter XX of the Code of Civil Prooe* 

the 31sb May, as the date which ruled the ques- dure, and he was thereupon released upon 

tion of damages. On the argument of the rule furnishing security, under the provisions of s 335 

the Pull Court decided against the plaintiffs, not of the Code. AT became surety for f7and executed 
on this point, which they did not decide one way a bond undertaking to produce C at any time 

or the other, but on another point altogether, when the Couit should direct him so to do, and 

UAa;., that the plaintiffs ought to^ave given defend- in default of so produ nag him. to pay the 

and notie’e of P. M. 4^ Co.'s lefusal to give amount of the decree, and standing seoiuity for 

delivery on the 25th April, and not having C's applying to be declared insolvent. On the-^ 
done so, could not call on the defendant to 19th February G filed his petition to be declared 
deliver. The plaintiffs now moved the High an insolvent before the Distiict Judge under 
Couit under s. 622 of the Oi^il Piocedura Code s 344 of the Code, and on the Utb May 1886, 
(Act XI Y of 1882), to set aside the order of the his petition was dismissed owing to his non- 
Full Couit of the Small Cause Court as one appearance. S thereupon applied foi execution 
which at that stage of the proceedings that Court of the decree against K Held, that K was 
had no light to make Held, that in making the released from his obligation under the bond 
order iu question under the ciicumstancos of the executed. Koylash Chandra Siiaha t?. 
case, and the state of the record, the Full Couit Ghri^t^phoeidi. ^ 

had acted with material irregulaiity within the [^' 15 Oalc. 171 

meaning of s G22 of the Civil Procedure Code, 

and that the «ase must be remanded to bo dealt (2) EEFOUOEMENT OF SBOUEITY 

with according to law. Ealli r. Paemanand Z^CJml Procedure Coc^e 1889. 336^Sua^etj/ 

Jewraj, Lialiilitij of — E,rp,cut'ion'-proreedinff<i “I Theliabi- 

[I, L, R, 13 Bom. 042 hty of a surety under s. 330 of the Civil Procedure 
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26.— XIX ^1/ 18U, 2, 3, 5, U-^Order of 

Pistrict Court on petition hij Court of Wards ] 
On a petition piesented by' the Agent of the 
Court of Wards a District Court made an order 
which purported to have been made utidei Act 
XIX of 1841, s. 5. The conditions prescribed by 
ss. 3 and 4 were not shown to exist . Held, the 
order of the District Court was illegal, and was 
sub]ect to revision undei s. 622 of the Code of 
Civil Procedure. Pai»amma r. ColliiJctor of 

Cf(?DAVARI. 

^ [I. Ii. E. 12 Mad. 341 

27 — Material irregularity — Small Cau<ir Court, 
Motion for new trial of case in^ The defendant 
contracted to sell to the plaintiffs a quantity of 
rapeseed, Apiil-May delivery. On the 23id of 
April the defendant endorsed over to the plain- 
tiffs a delivery order for the seed given him by 
L. M. 4" which plaintiffs presented to 

Lm M. 4' iiiie 26th April and on three or 

four subsequent occasions, L. M. ^ Co refused to 
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Code ceasesVhoa the proceeding taken in execu- 
tion of a decree wherein the security was fur- 
nished comes to an end. D, a judgment-debtor, 
was committed to jail on the 8th August 1884, 
and he applied under s. 336 of the Civil Proccdufc 
Code to be released. On the IGbh of November 
1881, JB and 0 stood security for him under the 
provisions of s. 336 of the Civil Piocedure Code 
that he would appear when called on, and that 
he wonld within one month apply under s 314 
to be declared an insolvent, and D was there- 
upon released. Instead of applying under s. 314 
to be declared an insolvent he applied to have 
the decree, which had been obtained ex-parte, 
set aside. This application was disallowed, and 
the decree-holder was directed to take further 
steps. On the 21st February 1885, the appli- 
cation for execution of the decree was struck off. 
The deciee-holder on the 20th of July made a 
fresh application to execute the decree against 
the sureties, unless they should produce the j udg- 
ment-debtor in Court : Held, that the power re- 
served to the Court, under s. 336 of the Civil 
Procedure Code, to realise the security in execu- 
tion of the decree, could not be exercised when 
the execution -proceedings wheiem the security 
was furnished was no longer in existence. Lalji 
Sahoy V Odoya Sunderi Mitra. 

£1. L, R. 14 Calc 767 

4 . — Execution of decree agaimt Surety-Surety 
for easts of appe^al--- Separate suit -Summary Pro- 
cedure— Civil Proeedure Code, 1882, ss, 253, 519.J 

S. 258 of the Civil Procedure Code is not 
applicable jjp a surety who has become security in 
an Appellate Court. A security-bond, therefore, 
executed by a^surety on behalf of an appellant 
for the costs of an appeal under s. 549 of the 
Code, cannot be summarily enforced against the 
surety in the execution-proceedings : the remedy 
is by separate suit. Bans Bahadur Singh v. 
Mughla Beg mi, I. L. R. 2 All. 604, dissented 
from ; Badha Per shad Singh v. Phuljuri Koei\ 
I. L. R. 12 Calc. 402, followed. Kali Chabun 
Singh -r. Balgobind Singh. 

[I.L.R.16 Calc. 497 

5 — Ulght of surety to appeal— Extent of their 
UaMUty — Attachment before judgment — Security 
under s. 484 ofCioil Proeedure Code^XIY of 1 882) — 
Decree — Stay of execution by Appellate Court— 
Bresh security under s, 646 of Civil Procedure 
Code {XIV of Liability of original 

sureties.'] A surety against whom a decree is 
sought to be enforced under s 263 of the Code 
of Civil Procedure (Act of 1882) has a 

right of appealing against an order made in the 
execution-proceedings. A and B became sureties 
under a. 484 of the Code of Civil Procedure 
(Act XXV of 1882), for the production of property 
attached before judgment by the Court of First 
Instance. Under their surety-bonds they were 
bound, in default, “ to pay to the said Court such 


SURJETY —continued. 

(2) ENFORCEMENT OP SEOURITV— 

sum as the said Court may adjudge against the 
said defendant.” The Oouit of First Instance 
passed a decree in the plaintiff’s favour for 
Rs. 229-1 1-0. Against this decree both paities 
appealed to the District Court. In that Court 
the defendant obtained an order for stay of exe- 
cution of the original dcoiee on his furnisbiug 
security, under s, 545, “for the due perform- 
ance of such decree or order as mny ultmafely 
bo bindiug on him.” He accoidingly gave frosli 
security. The Appellate Court pmssed a decree in 
plaintiff’s favour for Rs. 800 and costs. Tlrore- 
upon the decree-holder sought to enforce the 
appellate decree agair^st the sureties .^1 and B 
under s. 253 of the Civil Procedure Code. 
The sureties contended, first, that the original 
decree having merged in the appellate decree, 
they were not liable at all under their bond, 
which related only to the decree of the Court of 
Fust Instance ; secondly, that they were respon- 
sible only for so much as was by the oiiginal 
deciee adjudged against the defendant; and, 
thirdly, that theii original liability had been ex- 
tinguished by reason of execution having been 
stayed without their assent by the Appellate Com t 
on defendant’s furnishing a fresh security : Held, 
that the liability of the sureties could not pro- 
perly bo extended beyond the amount, including 
costs, awarded to the plaintiff by the Court of 
First Instance. That and no other sum was such 
“as the said Court may adjudge against the said 
defendant.” The security given to the Court of 
First Instance was for the satisfaction of its 
decree— not the possible decree of a higher Gouit. 
If an appeal was made, it was left to the Appel- 
late Court to regulate the terms on which it 
would take security for the execution of its own 
decree : Held, also, that so soon as the decieo of 
the Court of First Instance wa.s made, the liability 
of the sureties was fully incurred, and they were 
severally bound to place at the disposal of the 
said Court, when required, the property specified 
in their bond, or, In default, to pay such sum as 
the said Com t should adjudge against the defend- 
ant This liability having been incurred, was 
not extinguished by the fact that an appeal had 
been brought agafnst the decree. If the amount 
adjudged by the decree was reduced '’'in appeal, 
their liability would be diminished to a like ex- 
tent; or, if the decree was reversed, their liability 
would be reduced to nothing, but their liability 
did not cease, bgcause the decree of the fiist 
Court merged in that of the Appellate Court. 
SULEMAN V . SHIYEAM BHIKAJI. 

[I L. R. 12 Bom. 71 

6.— Civil Procedure Code, ss. 263 aiid BSZ—Sfay 
of execution of deci^ee appealed against on giving 
s^eurity— Surety for fulfilment of ^appellate deertui 
— His liability — Mode of enfwlng it — Executkm- 
proceedings — Separate Under Act VIII of 

1869 and the supplemental Act XXlll of 1801 
the ordinary mode of enforcing payment by a 
surety was by summary process in execution, not 
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SURETY 

(2) ENFOEOGMENT OP SECURITY— 

by melons of a separate suit TMs was so equally 
whether the security had been taken in the course 
of the original suit or of the appeal. The present 
Code of Civil Procedure (Act XIY of 1882) makes 
no alteration in the law on this subject. Read- 
ing s. 263 with s. 583 of Act XIV of 1882, it is 
clear that the Court has the power to proceed 
against a person who has become a surety under 
s. 616, for the fulfilment of the decree in appeal in 
the same way as against a surety who has become 
liable under s. 253 to satisfy a decree of a Court 
of First Instance. The words ^‘in an "briginal 
suit'^’ in s. 253 may be treated as a supeifluous 
expression. Venkapa Naik v Baslingapa 

•1. L, R* 12 Bom. 411 

7. —Security for cods — Security hand, Muforce- 
ment of hy execution —Civd Procedure Code ( Act 
XIV of 1882), 549— Act VII of 1880, 46- 
Qenerul Clauses Act {I a/ 1868). 5. 6 ] On the 9th 
June 1888 a decree-holdei applied for leave to exe- 
cute his decree (which was one for costs) against 
a person who had become security for the costs of 
an appeal which had been dismissed with costs ; 
this application was refused, on the ground that 
the law, as it then stood, did not authorize such 
an application, the remedy of the decree-holder 
being by regular suit against the surety Subse- 
quently to the passing of Act VII of 1888 the 
decree-holder made a fresh application for such 
execution under s. 46 of that Act. The Couit, 
after referring to s. 6 of the G-eneral Clauses 
Act, rejected the application, on the ground that 
proceedings against the surety had been oom- 
menoed before Act VII of 1888 had come into 
force I Held^ on appeal, that the application should 
have been allowed. Abdul Wahab Parbe- 
DOONNISSA. 

LI. L, R. 16 Calc 323 

SURRENDER OF LEASE. 

See Landlord and Tenant— Surren- 
der. 

[I. L R* 14 Gale. 109 

SURVIVORSHIP. 

♦ 

Se9 Converts. 

ri. L. R. 10 Mad. 69 

TALUQDAR. 

See Bombay Act VI of, 1862, s. 12. 

fl L. R 11 Bom 78, 561 

See Guardian — Duties and Powers of 
Guardians. 

fl. L. R 11 Bom 651 

TANK, RIGHT OF REPAIRING. 

See Injunction — Special Cases— Ob- 
struction TO Rights OF Property. 

ti. L. R. 12 Mad, 241 


“ TAR ” ' ^ 

See Cantonments Act (III of 1880), s. 14. 

[I. L. R. 16 Calc. 462 

TAX, MONEY PAID FOB. 

See Stamp Act 1S79, Sch. I, Art. 62 . 

•* [I. L. R. 12 Bom. 103 

TAX ON BUILDINGS. 

See Madras Municipal Act 1878, s. 123. 

[I.I 4 .R. 10 Mad. 38 

TENANCY IN COMMON. 

See Hindu Law— Will— Construction 
OF Wills— Special cases op Con- 
struction — Joint Tbnangy. 

[I L. 11 Bom. 69, 573 

THEFT. 

See Stolen Property — Offences Re- 
lating TO. 

[I. L. R. 11 Mad. 145 
[I. L R. 9 Ail. 348 

1 — Penal Code, ss. 24, 378 — Theft of joint pro^ 
perty hy co.pareener.'] Theft of joint property 
may be committed by a co-parcener if he takes it 
from joint possession and converts such possession 
into separate possession. Queen-Empress u, 
Ponnurangam. 

[I L. B. 10 Mad. 186 

* 

2. — Penal Code, ss, 22, 378, %19—Mo):ie(ihle pro^ 
perty ] A dug up and immediately carried away 
without any authority or right severa? cart-loads 
of eaibh, part of unassessed lands '’of a village* 
Held, that A was not guilty of theft. Quebn- 
Empress i\ Kotayya. 

[L L. R. 10 Mad. 255 

3. — Fishery — Fishing in tanli eonneefed with a 
running stream — Criminal trespem— Penal Code, 
ss. 379, 447.] Accused were chaiged with having 
taken fish from a tank belonging to the com- 
plainant and convicted of theft and criminal tres- 
pass undei ss 379 and 447 of the Penal Code. 
It was found that the tank in question was not 
enclosed on all sides, and was dependent on the 
overflow of a neighbouring channel which was 
connected with flowing streams for its supply of 
fish ; that the fish were not reared and preserved 
in the tank, and that the occurrence complained 
of took place at a time when the floods were high 
and the tank was connected with the streams, so 
that the fish could leave it at pleasure * Held, 
that the'^fish weveferi^ naturce and not in “the 
possession of ’’ the complainant, and consequently 
no offence had been committed. Meld, fuifcher, 
that had the fish been taken at a time when they 
were restrained of their ^ natural liberty, and 
were liable to be taken au the pleasure of the 
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THEFT— 


TlT'L'E—f^oHtinded. 


owner of fclie tank, the conviction would have been 
upheld. In the mMter of ihn Madliah 

Mar}, X. L ii. 16 Gale. 390, distinguished. Maya 
Ram Surma r, Niohala Katani. 

II L. R. 15 Calc. 402 

4 — hifnngement of exoJmvve right of f.dierg 
in puhUc river — Crunmal mimppropnatio?h — i/Zts** 
eh uf — Criminal trei^pass — Vnlawful (mnnhlij — 
Menal Code, w*. 143, 378, 403, 420 and 447 ] Fish 
in a public river cannot be said to be property in 
the possession of the peison who may have the 
fishery right, and the infringement of that right 
is not theft under s. 378 of the Indian Penal 
Code The accused were charged with unlawfully 
taking fish along with some eleven others in a 
public liver, the right of fishing in which had 
been let out by Government to the com- 
plainant, and the lowei Court, amongst other 
offences, convicted them of theft, oiimmal mis- 
appiopriation, mischief, criminal tiespass, and 
unlawful assembly : Held, that the conviction 
was wrong and that no offence had been commit- 
ted. Bhaciram Dome v. Abar Dome. 

[I, L. R. 16 Calc. 388 

In the matter op thePettitiok opMadhab 
Hari, 

[I. L. R. 15 Calc. 390 note 

Modhoo Mundle V Ume&ii Parni, 

[X. L, R* 15 Calc. 392 note 

TITLE. - " Col. 

1. Evidence and proof of title ... 1030 

^ Evidence of 

Probandi— Possession and 
Proop op Title 

LX. L. R* 11 Bom. 216 

See Cases under Possession— Evidence 
OP Title. 

Question of. 

See Bengal Rent Act 1869, s. 27. 

[I. L. R. 14 Calc. 624 

See Bengal Tenancy Act, Sgh. Ill, 
Art 3 

[I. L. B. 16 Calc 741 

See Evidence— Civil Oases— Maps. 

[I. L. R. 16 Calc. 186 

See Possession, op Criminal 

Court as to— Decision op Magis- 
trate AS TO possession. 

[!• L. R. 14 Calc. 169 

See Small Gausb Court Mopussil 
tTuRisDicTioN— Q uestion op Title. 


(ly EVIDENCE AND PROOF OF TITEE, 

^ l.—Meeumgdion Ckittar.'] Government roump- 
tion ehittiu, m the absence of the resumption pro- 
ceediiigB, are not conclusive evidence of title aa 
against third peiaons. Ham Ch under Mao v. Mun-^ 
are MJmr Ka(k. 1. L. E. 9 Calc 7(1, followed. 
Dwarka Nath Misser «. Taiuta Moyi Dabia. 

[I. L. R. 14 Gale 120 


2 — P/e,vm2?fion arising from possession— fssa a 
as to 'identitg of land refirmed on a site formerhj 
sah merged ] In a suit for the poshcssion of a 
ehnr, foimerly cai ned away and af terwards -»re- 
foimed upon its former site, the is.sue was whether 
the land belonged to th<^plamtiffs or to the defend- 
ants. This issue was found m favor of the 
plaintiffs by the first Court ; and the Appellate 
Court, finding that the plaintiffs had been in 
possession for moie than twelve yeais, concluded 
that, at all events, they had a title by adverse pos- 
session. On an appeal, the High Court considered 
that the latter decision was not upon the issue 
raised, the plaintiff’s claim being founded on an 
original title to the site of the chur—o. title denied 
by the defendants ; and remanded the suit for 
judgment on this issue, whereupon the Appellate 
Court maintained the judgment of the first 
Court in favour of the plaintiffs, finding on the 
evidence that the land belonged to the plaintiffs, 
Upon a second appeal the High Conit reversed 
the dcoioo of the Appellate Court, and dismissed 
the suit, on the giouud that there was an entire 
absence of evidence as t(i which party was entitlcHl 
at the date to which the dispute related ; Jfld 
that this was eiroueous. On a question of piucel 
or no paicel, when possession has been established 
for a period, there is not an entire ab.scnco of 
evidence of anterior owneiship, because presuml* 
tur retro. Anangamanjaei Chowdhrani v. 
Tripura Sunbari Oxiowdurani. 

[1. L. R. 14 Calc. 740 
[L.B. 14 I. A. 101 


— kjurut'ij M ap — jor ‘ptmcssion — jtgeet ment 
— JSeideme of gwssession mid title ] In a suit for 
possession of certain land as appertaining to a 
certain estate and^for ejectment of the defendant, 
brought by a purchaser at a Revenue-sale, the 
only evidence adduced by the plaintiff was two 
snivey maps of the years 1846-47 and 1865-66. 
The lower Court gave the plaintiff a decree for 
only a portion of the land claimed, such portion 
being included inlioth of the maps. The lemain- 
der of the land claimed was not included in the 
^ap of 1846-47 ; Meld, that a survey map is evi- 
dence of possession at a particular time, m , the 
time at which the survey was made, and may be 
evidence of title, but as to whether it is sufficient 
evidence or not, is a question to be dcscidod in 
each paibiculai case : Hold, furtlior, that as the 

decreed to the plaintiff was in his prodeoesHor’s 

poaseBSion at the date of both Bnrvoys —that is to 
say, at two periods with an ialeival of nearly 
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TITLE — Goneluded 
(1) EVIDENCE AND PEOOF OP 

twenty years between them — fchey might be suffi- 
cient eyidenee of title, and the decree of the 
lower Court was correct. 3Iolbesk Cliimder 8e}b v. 
Jiiggibt Chiuidra Sen, I. L R. 5 Calc. 212, dis- 
cdssed Syam Lal Sahxj v. Lctchman Chowdhry 
[I. L. R. 15 Cale 363 

4. — Entry of ‘iimie in Gollector' shook,'] The fact 
of a person’s name being* entered in the Collectoi’s 
book as occnpant of land does not necessarily of 
itself establish that person’s title, or^defeat the 
t^tle of any other person. The Collector’s book 
is kept for pui poses of revenue, not for purposes 
of title. Fatmn v. Darya Sakeh^ I. L. R. 10 
Bom. 187, followed BiSagoji v, Bapuji. 

[I, L. R. 13 Bom. 76 

5 — Transfer of property — Surrender of dm*- 
mokurari lease — Formal deed unneeessary.] 
Where a mokuvaridar granted a dur-moJtnrari 
lease of part of his holding which was afterwards 
surrendered for good consideration, ikrarnamas 
to this effect were executed, but not being 
registered were not receivable in evidence : Held 
that to prove a formal deed of reconveyance 
was not necessary, the receipt of the money and 
the relinquishment of possession sufficiently show- 
ing what had been become ot ^]xe dnr-nwknrain 
interest. Imambundi Begum v. Kamleswari 
Fershad, 

[L L. R. 14 Oalc 109 
[L. R. 13 I. A, 160 

6. — Hypothecation — Decree for enforcement of 
lien , — Ohjeciion to attachment and sale raised hy 
person not a party to decree — Release of yroperty 
from attaeJment^snU hy decree-holder for decla- 
ration of right based on decree — Defence based on 
sale-deed found to he fraudulent — Plaintiff entitled 
to succeed on basis of liis decree without further 
proof of title.] An objection to the attachment 
and sale of a house which was advertized for sale 
in execution of a decree for enforcement of lien, 
was allowed, upon the ground that the objector 
had purchased the house from the mortgagor, 
and his purchase was not sub}eot to the decree 
to which he was not a party* The decree-holder 
then brought a suit against the objector, claim- 
ing a declaration of his right to recover the 
amount due under his decree by enforcement of 
lien against the house, and that the order releas- 
ing the property from attachment should be set 
aside. The Courts below, noldiiig that the deed 
of sale set up by the defendant was fraudulent 
and collusive, decreed the claim . Held^ that al- 
though the defendant was not a party to the 
decree obtained against the mortgagor, yet, as 
the basis of his title to claim the property had 
been found to be a more nullity, the plaintiff was 
entitled to succeed on the basis of the decree, 
which stood TOimpeaohed, withoutiheing put to 
proof of the mortgage-deed as against the defend- 
ant, Kadir Baksh V Salig Ram 

[I. L. R, 9 All. 474 


TITLE-DEEDS.* 

* 

See Decree— -C oNSTRUCTi OH OE Decree 
—Possession-. * 

[I. L R. 11 Bom. 485 

See Execution op Decree— Mode op 
Exec UTioN — PossEssio N. 

^ [I. L. R. 11 Bom, 485 

TOLLS, SUIT F*OR, PAID IN EXCESS. 

See Bengal Act IX op 1871, s. 27. 

[I. L. R. 15 Oalc. 269 

TORT. 

See Abatement op Suit— Suits. 

[I. L. R.lSBom. 677 

See Right op Suit— Survival op Right. 

[1 L R. 13 Bom. 677 

TRANSFER OF CIVIL CASE 

1. G-eneral cases m. 

2. Q-ionud for transfer 

(1) G-ENERAL OASES. 

1.^ Civil Procedure Code 1882, 8, Jurisdic- 
tion.] An order for the transfer of a suit from 
one Couit to another under s. 26 of the Code of 
Civil Procedure, cannot be made unless the suit 
has been brought in a Court having jurisdiction. 
The iudgment in Peary Lall Mozuindar v. 
Xomal Kishore Dassia, I L. R. ^ Oalc. 30, entirely 
approved. Lbdgard v. Bull. 

[I. L. R. 9 All. 191 
[L, R; 13 I. A. 134 

%-^\Vinding np Coinpany^TMnsfer of winding 
up from District Court to High Court — Companies 
Act VI of 1882, s 219— Civil Procedure Code^ 
s^,2^,^Fl—Stat.21and2^ T^c.,c.l04:,5. Letters 
Patent, High Court, JSf.- TV. P , i?. 9,] There is no- 
thing in the Indian Companies’ Act (VI of 1882) 
or the High Court’s Act (21 and 25 Vic., c. lO-I) or 
the Letters Patent, which prevents the High Court 
from calling for the record of the piooeedings in 
the winding up of a Company under the Com- 
panies’ Act, and transf erring those proceedings to 
its own file Such a power is given to the HigB 
Court by s. 617 lead with s 25 of the Civil pro- 
cedure Code. Where, in the proceedings in the 
winding up of a Company under Act VI of 1882, 
an order was passed admitting the pioof of a pur- 
ticular creditor of the Company before any liqui- 
dator had been appointed Held, that this was an 
irregularity which by itself would justify the 
High Court in sending for the record. Where the 
DiSu Hit Judge condieoting the proceedings in the 
winding up of a Company under Act VI of 1882 
had, after receiving notice of the admission by 
the High Couit of a petition for transfer of those 
proceedings to its own file, drafted and placed 
upon the record an order which it might have 
been difficult for him to recoirsider if the matter 
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TRANSPBR OP CIVIL CASS —concluded. 

(1) GENEi:iiL CASES 

a^ain came b^fofe him. and where the case appear- 
ed to be one in which serious questions of law 
were likely to arise which it would piobably be 
difficult to discuss adequately iu the District 
Courtj iu the absence of the cmchorities upon the 
subject and of any lules framed by the Hij?h Court 
for dealing with windings up ^nder the Act, and 
the case was of a kind which would probably come 
befoie the High Court lu a vaiiety of appeals fiom 
orders brought by one side or the other * Held 
that, under these circumstances, the case was a 
proper one for the exercise of the High Oouit’s 
jurisdiction by calling un the winding up proceed- 
ings to its own file iK the Matter of the 
West Hopetown Tea Company 

[I. L. R 9 All. 180 

• 

3 — Cml Procedib'^'e Code 1882, s.2h--Bistrlet 
Court powei\ of^ as to suits jie riding in itsorvn Court 
^Xfltra 'Uim.} Section 2d of the Civil Proceduie 
Code (Act XIY of 1882) only enables a Distiict 
Court to transfer a suit pending iu a Coiu*t sub- 
ordinate to itself, and not to transfer a suit which 
is.pending in its own Court. Accordingly, where 
a Distiicij Judge made an oidei to letiaiisfer to 
the original Court certain suits pending in his 
Court which had been previously transferred to 
his Court from a subordinate Court * Held, that 
the order of retransfer w&s ultra vires, and should 
be discharged. Sakharam v. Gangaram 

[X, L. R. 13 Bom. 664 

(2) GEOIJND FOR TRANSFER. 

4:. ---Suit for partition of property partly in 
Calcutta and partly in MofussU.'] In a partition | 
suit, instituted ii^the second Subordinate Judge’s 
Court of the 24-Pergunnahs, the parties being 
residents of Calcutta, when the property sought 
to be partitioned consisted of {at) moveable pro- 
perty situate in Calcutta ; {h ) immoveable pro- 
perty Ifths of which was iu Calcutta, the rest 
being in the immediate vicinity, and when it 
appeared that, if tried in Alipore. an Ameen 
would have to partition the Calcutta property, 
and that the suit could be more expeditiously and 
cheaply tried in the High Court . Held, that the 
ease was a proper one to he transferred to the 
High Court to be tried on the original side, and 
an order was made accoidingly. Jotendro 
Nauth Mitter V. Raj Kkisto Mitter, 

[I. L. R. 16 Gale. TO 

TRANSFER OP CRIMINAL CASE, 

See Criminal Procedure Cod-e 1882, 
S. 626A. 

[l.% R.15 0alo.455 

See High Court. Jurisdiction of— 
Fiqh Court, Madras— Crimi- 

NAL. 

[I. L. R, 12 Mad. 39 


TRANSFER OF PROPERTY. 

• 

— Safe— Exchange— Trade usage, l^rooj of-f'on-’ 
tract Act,ss. 40, 77,92, 151 — 'Transfer of Projicrty 
Act, s. 118 — Delivery of cotton to cotton press - 
Ownership of cotton in y/r/ws’,*] Aocoiding to 
nieicautile usage in the cotton trade in Tuticoiiii, 
wheio a dealer deUvers cotton to the owner of 
a cotton press, not m pui>uance of any special 
contiact, the property iu the cotton vests iu the 
owner of the cotton press, who is bound to give 
the merchant m exchange cotton of like qu&ntity 
and quality. The transaction is nob a sale but 
an agreement for exchange. Whore therefore 
cotton thiw deliveied was accidentally desiroyetl 
by fire lleld. that the loss fell on the owner 
of the press. Vdlkart BRoriiEiis v. Vettivelu 
Nadan. • 

[I.L. R. llMad 459 

TRANSFER OF PROPERTY ACT (lY OF 
1882.) 

See Limitation Act 1877, Art. 132. 

LI L, R. 14 Oalo. 730 

See LiMiTATioi^ Act 1877, Aar, 115 

II. L, R. 16 Oalo. 693 

See Limitation Act 1877, Art. 1 17. 

tl. L. H. 14 Oalc. 730 

, s. 2 — Mortgage— ft'orcclosnre—Uetjulatlo n 

XVII of ISOm, s S— Provision as to the year of 
grace — Extension of time hy mutual agreement. 
The year of grace allowed by s 8, lieg. XVli 
of 1806 is a matter of procedure, which it 
was open to the parties to extend by mutual 
agreement without prejudice to the pioceedingH 
already had under the section, and upon the ex- 
piration of such extended peiiod the mortgagee 
acquired an immediate right to have a decree 
declaring the property to be his absolutely. The 
right so acquired by the mortgagee while the 
Regulation was in force is a right which falls 
within the meaning of cl. (6*), s. 2 of the Trans- 
fer of Property Act. Proceedings under s. 8 had 
come to a close by the expiration of the stipulat- 
ed period ^ of extension while the Regulation 
was still in force, |^nd the mortgagee brought 
his suit for possession in pursuance ther<K>f after 
the passing of the Transfer of Property Act : 
Ileld^ that the mortgage was entitled to a decree 
such as he would have had if the Regulation Inid 
been still in foice. Balt Natii Peeriiao Na- 
rain Singh v, Moheshwari Peekhad Narain 
Singh. 

[I. L. R 14 Oalo. 461 

2.— Mortgage— -Fomdomre— Suit for oondH/omd 
sale—Regnlatmi XVU of Procedure:} A 
suit was brought on the 24th January 1885 
by a mortgagee upon a mortgage hy conditional 
sale asking for a declaration that t% morfcgagor’H 
nght to ledeem had been extinguished, and that 
he was entitled to possession o-f the mortgaged 
properties. The mortgage was dated the 6th April 
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TRANSFER OF PROPERTY ACT (IV OF 
tSB2)--(Wifnnw(L ’ ^ 

1881,'* and ilit'. mort^a'r<vaTionov wn,H r<^pavablo on 
the r?ih May 1H8K On iho i)fch July 1881 the 
inorl.fjfaj^ou cau8(Ml a noiic(' to bo H(U’ve<l on the 
raori«^ii|?oi us oompHanoo with the ]>iovKsions 
oC 88. 7 iuhI 8 of XVI I of I80f> The 

year of Rraoi^ expired on the lOth July 1882, It 
\va8 oontendod by this moi tfra^'‘<ir that, aw the 
TraiiHfer of Property Act came into force on 
the l8fc July 1882, tlu^ piXKu^edini^H taken by 
the inortirajree nhould bo lepfulated by the pro- 
cedure laid down in as, 8b and 87 of that Act, 
and not by the proci'.durc pi OHcribed* by Roi?. 
X^IT of 1*800 : Jfehf^ that the procedure laid 
by tlie Transfer of Property Act could not be 
applied to the case. Alttiough tbo year of grace 
had not expired when that Act came into force, 
and the full and complete right of the mort- 
gagee had not accrued, he had acquired the 
right to bring a suit under the provisions of 
Reg. XVn of 180G at the expiration of the 
year of grace, and the mortgagor was under 
a liability to part with his property upon a suit 
being brought at the expiration of that year, and 
8uch right and liability came within the meaning 
of thoMo terms as used in cl. (r). s. 2 of the Trans- 
fer of Pi operty Act. Motiabir Pershad Nab ain 
B ixaii r. GuNaADuuR Persuad Narain Singh 


[I. L. R, 14 Calc. 699 


--Suit for fmri(>su7'e — Condithmal 
B(it$--MegulatimXVfl of \S(.S^Oone7'al Olmisos 
CotuoltdatUm kct{lofl^C)^),s. 6— “ P7*oc,eedin(/sf7\ 
In a suit for foreclosure under a deed of condi- 
tional sale, where the due date of the deed ex- 
pired and notice of foreclosure was served while 
Reg. XVII of 1806 was in force, but before 
the expiration of the year of grace that Regula- 
tion had been repealed by the Transfer of Property 
Act : Ueld, following Moliahlr Pershad N'ai^avii 
B'uiqhY, Gungadhm* Pershad Stnglu I. L. R. 

l‘l Cato 590, that, proceedings for foreclosure hav- 
ing been commenced under the Regulation, those 
proceedings were saved by s, 6 of the General 
Clauses Consolidation Act I of 1868. The “ pro- 
ceedings” referred to in that section are not 
necessarily judicial proceedings, only, but minis- 
terial pr(ftjeedmgs, as, in the x^resent case, the 
service of notice of foreclosure. Umesh Chunder 
Ras 'V, Gbuncbun Ojea. 

[L L. R. 15 Calc. 357 


4.— S, 2 and SS 67 and 99 -^AttaehmeM of 
p^uiperty 7iiortgaged prior to 1882.] In 188f a 
mortgagee obtained a decree for arrears of in- 
terest due under a mortgage-deed of 1879 and in 
execution of the decree attached and applied for 
the sale of the land mortgaged : Ifeld, that by 
reason of s 99 of the Transfer of Property Act. 
1 882, the land -icould not be sold otherwise than 
by a suit instituted under s. 67 of the said Act 
Kaveri V, Anahthayya. 

Cl. L. R. 10 Mad, 129 


TRANSFER OF PROPERTY AQT (IV OP 
1382) — ctmihiueiL 

— Meaning of ^^notkeP'] The defini-'* 

tioii of the word ‘‘ notice ” in s 3 of the Transfer 
of Property Act (IV of 1(S82) correctly codifies the 
law as to notice which existed prior to the passing 
of the Act. Chur^ian v Balli. 

[I. L. B. 9 All. 591 

• 

, S 6, cl. (d) — Property — ActhmaUe 

claim — Tramferahte claim — Oiell Procedure Code^ 
s, 2Cy(y-^P,reciUio7i of decree — Attachment,} Under 
the Transfer of Propeity Act “ property ’’includes 
an actionable claim. Rudra Perkash Misser 
r, Krishna MohunGhatuck. , 

[I L.R. 14 Calc. 241 


— , S 52, 

Sec Lis Pendens. 

(I i. K 12 Mad. 180, 439 


,s. 54. 

Sec Registration Act 1877, s. 17. 

fl. L, R, 10 All 20 

See Vendor and Purchaser—Compek- 
TiON OF Transfer. 

[I. L. R 11 All. 244 
[I. L. R 16 Oalo. 622 

, s, 68. 

Sec Mortgage— Form of Mortgage. 

[I L.R. 9 All. 183 

^ S, 60 —Plght of Pedeifiptiou, Eietiii- 

qiiishmeut of-^-Bi'eaoh of condition in mortgage* 
\lee(i--’Cond‘itnmal sale ] The breach of a con- 
dition in a mortgage-deed to the effect that on 
default of payment on a certain date, the mort- 
gage shall be deemed an absolute sale, does not 
amount to an extinguishment of the right of 
redemption by act of the parties within the 
meaning of the proviso to s 60 of the Transfer 
of Propertv Act 1882. Perayya m Venkata. 

[1. L. R. 11 Mad. 403 

1.— S. 67,— Bight of svit--Suit for sale hy nsu- 
fructmry mortgagee ] Under s. 67 {a) of the 
Transfer of Pioperty Act (IV of 1882), a usu- 
fructuary mortgagee whose possession ^ has not 
been disturbed cannot maintain a suit either for 
foreclosure or for sale on non-payment of the 
mort^^age-money. Ohowdlimi Ummao Sleigh v Pfie 
CollectO'K of MoradahadS S. U. A. N, W. 1869, p. 13 ; 
Pnlh V. Bhhadur, 7 N. W. 56 ; Ganesh Kooer v. 
Peedar Bulish, 6 N. W. 128 ; Venhaiasami Y. Suh* 
ramamja, I. L. R. 11 Mad. 88 ; and Jhami Bam 
V. Glrdhari Sbigh, I. L. R. 6 All. 289, referred to. 
Umda t, Umrao Begam. 

[I. L. B, 11 All. 367 
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TRANSFER OP PROPERTY ACT (IV OF 

lS82)—eonti}iiwd. * 

^ 2. — S. 67. — Hsiifmotuary mortgage — Uemedy 
of mortgagie.'l A usufructuary mortgagee is 
not entitled, in. tbe absence of a contract to that 
etect, to sue for sale of tbe mortgaged property. 
Senible—Th^ construction placed on s. 67 {ti) of 
the Transfer of Property Act 1882, in Ycnhata- 
sami V. Siifbra'tnchiiya (I. D. R, 11 Mad. 88) that 
a usufruotuaiy mortgagee dan sue either for 
foreclosure or for sale, but not for one or other in 
the alternative, is wrong. Ohathxj t. Kunjan. 

[i. L, R. IS Mad. 109 


3 —s. 67 andss. 83, B4:,— Suit hj mortgagee in- 
stiticted before payment %%to Court— Right of mort- 
gagee to a decree.'] In a suit to recover money 
due on a mortgage, defendant paid the money 
into Court and a notice was issued to the mort- 
gagee under s. 83 of the Transfer of Property Act. 
The mortgagee filed his suit before notice was 
served on him, and it was not proved that the 
mortgagee was aware of the fact of the payment 
into Court when be filed bis suit * Held that tbe 
plaintiff was not debarred by s. 67 of the Trans- 
fer of Property Act from obtaining a decree 
SiTAEAMAYYA V, VeNKATEAMANNA 

[I.L. R. 11 Mad. 871 

4,— 3 07j andss. 86, S^,--Usvfrnctnary mort- 
gage dated ^Oth April 1882, mied on in 1884: — Form 
of decree ] In a suit filed in 1884 on a usufructu- 
ary mortgage, dated 20th April 1882, a decree was 
passsd for#the payment of the mortgage-money, 
or in default for the sale of the mortgaged pro- 
perty : Held, {se ruble ^ under the Transfer of Pro- 
perty Act) that the decree for sale was the right 
decree. Vekkatasami r. Subramany i. 

[I. L R. 11 Mad. 88 

, s. 68. 

See s. 100, 

[I. L. R. 16 Oalc. 492 


TRANSFER OF PROPERTY AOT (IV OF 
ism)— continued, 

, s. 69. 

See Moetoage— P owicR op Sale. 

[I. L. R. 11 Mad. 201 

, s. 72 (b).] Section 72 of the Transfer of 

Property Act only reproduces the rulcH of law 
which Courts of Justice in India have iinifoimly 
adopted. Girdhae Lal v. Biiola Nath. 

[I. L. R. 10 All. 611 

, s* 73. 

See Mortgage— Sale op Mortgaged 
Pro PEE'tY— PURCH ASEES . 

[I. L. R. 15 Calc. 646 

,s. 78. 

See Mortgage— Marshalling. 

[I L. R. 12,Mad. 424, 429 

,s 81. 

See Mortgage— Marshalling 

tl. Ii. R. 12 Mad. 266 

,s. 85. 

Parties— Parties to Suits— Mort- 
gages, Suits concerning. 

IL h. R. 9 All. 126 

,87. 

See Mortgage — Redemption— Bight 
OB' Bedemption. 

[1. L. R. 16 Oalc. 246 

— — , ss. 88, 89, 90. 

See Execution op Decree— Mode op 
Execution— Mortg ag e. 

ii. L.. R. 10 All. 632 
[I L R. 16 Oalc. 423 
[I. L R. 11 All. 486 


— ,S 68{b) ( 0 ) —Mortgage of non-traiuf enable 
property — Might to sue for moi'tg age- money,] 

• Where a decree was obtained by a landholder for 
cancelmeut of a deed whereby an occupancy-bold- 
ing was mortgaged with possession, and the 
mortgageeconsequently failed to obtain possession 
and brought a suit against the mortgagor to re- 
cover the mortgage-money— that inasmuch 
as the mortgagor must have known that he was 
mortgaging an estate not legally transferable, 
while the mortgagee might have believed that 
the estate was transferable^ the act of thg former 
was a default depriving the latter of iris security 
within the meaning of s. 68 {h) of the Transfer 
of Property Act (IV of 1882), and the mortgagee 
was, therefore, entitled to succeed. Ganesh 
Singh Sujhabi Kl%r. 

n.D.R. 10 All 47 


, s. 90 anil ss. 88 and Decree for 

sale of mortgaged property — Decree not mti^fied by ^ 
sale — Eeeovery of balance due (m mortgage,] The 
decree contemplated by s. 90 of the Ti‘ansfer of 
Property Act (IV of 1882) can be made in the 
suit in which the decree for sale was passed ; and 
it is not neoessai^r to institute a fresh suit to 
obtain such decree, Baj Singh Parmanand. 

[I, Xi. R. U All. 486 

, 3 93. 

See Mortgage — Bedemption — Bight 
op Bedemption. 

[I.L^R. irAll. 386 

See Bes Judicata— Cause of Action. 

I 4 . R. 11 All. 386 
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TRANSFER OF PROPERTY ACT (IV OF 

1SS2) --CO Nihnird. 

a 99. 

See s. 2. 

[I. L. R. 10 Mad. 129 

^ 3. 99— Hindu, hm — Penonal dec^nr 

mifunnf mundijing membee e/Joinb family not im” 
pleaded ((e nueh Hjf'eet of mle m e,eeentioih of medh 
deeeee-^Saie of mortyayed property lu e,reoufi<)?i' of 
deeree on a money-hand for i)itere,it due on the 
mortijaqe,] Tho mauapfing: member of a joint 
lliiuiu family executed in 1878 a murfcgfag’e on 
ewtaln laiuiM,tbo property of the family, to secure 
a debt inclined by him for family purposes, and 
in 1 88 1 he tog^otlior witt^ Ms brother executed to 
the mortsrag'oe a money-bond for the interest then 
due on the mortgagfo. In 1882 the mortgagee 
brouglit a suit on tho money-bond and having 
obtained a personal decree against the two bro- 
thers meioly, bi ought to sale in execution part of 
the mortgaged property which was puichased by 
a third person : Ilehl, that the sale did not convey 
the interest of another undivided brother who 
was not a party to the decree. IIM, further 
Kernak, J , that the sale in execution was invalid 
under the Transfer of Property Act, s. 00. Sathit- 
VAYYAIS- 'V, MUTHUBAMI. 

[I. L. R. 12 Mad. 326 

, 3. 100 

See MoETO-AaE— -Form of MoRTaAOE. 

[I. L. R. 9 AIL 168 

1. — s. 100. — Charge on hmioeeable property — 
Mot tyage—Comtruetion of document — Limitation ] 
tinder's. 100 of the Tiansfer of Property Act 
for a, document to create a charge on immoveable 
property, it must be a document that creates such 
charge immediately on its execution, and not 
operates only as a charge at some future time, 
such as in the event of non-payment of the money 
secured by it, the latter being the possibility of a 
charge ultimately arising on the land, and not 
“ a charge ” within the meaning of that section. 
>1 lent B" Ps. 99. and B executed a document on 
the 2Ith July 1881, whereby he agreed to repay 
the amotint with interest in Sie mouth of Baisakh 
1289, F. S (April 1882), and further agreed that, 
if he (lid not pay the money as stipulated, he 
should sell his right to certain land and that A 
shou.d take possession thereof, and that after A 
took possession of the land my infceiest should be 
paid by him ( B), and that A should pay the rent 
of the landlord out of the profits of the land 
Without any objection. A instituted a suit on 
the 8rd August 1886, to recover the Rs. 99 : Beld^ 
that the document did not amount to a mortgage, 
nor did it create a charge under s. 100 of the 
Transfer of Property Act, and that the suit 
was barred by limitatiou, three years being the 
peiiod applicable. Madiio Misseb o, Sidh Benaik 
Ufadhya alias Bbka XJfadhya. 

[I. L. R 14 Gale. 687 


TRANSFER OP PROPERTY ^GT (IV OF 

1882)— W6yL 

2.— .,8. 100 and s. bs.-- Hypothecation hom^ 
Suit on,’] The period of limitatiou for suits upon 
hypothecation bonds, which contain no power of 
sale, or effect no transfer of propeity, executed 
before the Transfer of Property Act came into 
operation is twef^c years under sch. II, art. 1S2, 
of the Limitation Act of 1877-^ Ahba v JSFanu 
(I. L. R. 9 Mad 2!>8), followed. Per Muttitsamx 
Ayyar, J. — “ The transaction in suit appears to 
be of tho kind described in s. 100 of the Transfer 
of Property Act, which defines how a charge is 
created ; ” but it seems to me that the Transfer 
of Property Act does not invest all prior hypothe- 
cations with the rights and liabilities arising from 
simple mortgages, whether or not those transac- 
tions satisfy the requiiements of the definition it 
contains of simple mortgages, ” Rang-asami 
Mijttukumabappa. 

fl. L. R. 10 Mad. 609 

3— -S. 100 and S Charge'^ —Bengal 

Tenancy Act, s. 65 ] The provisions of s. 68 of 
the Transfer of Property Act are not amongst 
those made applicable by s 100 of that Act to a 
peisou having a charge within the meaning of 
the latter section. Semble. — The ‘‘ charge ’* re- 
feried to in s. 66 of the Bengal Tenancy Act 
(VIII of 1886) is not such a “ charge as that 
defined by s. 100 of the Transfer of Property Act. 
Latit MoJmn Boy v. Bindodat Dabee, I. L. R. 14 
Oalc. 14, explained. Fotiok Ohukdbr Bey Sircar 

Foley, 

[I, L. R. 16 Calc. 492 

, s. 118. 

See Custom, 

[I. Ii, R; 11 Mad. 469 

See Transfer of Proferty. 

lI. L. R. 11 Mad. 469 

— J 3 123. — Hindu Law — Oift—Belivery of 

possession — ImnioreaMe and moveable property,] 
Assuming that delivery of possession was essential 
under the Hindu law to complete a gift of im- 
moveable propeity that law has been abiogated 
by s 123 of the Transfer of Property Act. The 
first para, of thaD section means that a gift of im- 
moveable pioperty can be effected by the exeoutioi;;! 
of a legistered mstimnent only, nothing more 
being necessary. Semble, — The same is the case 
under that section with regard to moveable pro- 
perty, provided that a registered deed (and not the 
alternative mode of deliveiy) be adopted as the 
mode of transfer. Bhaemodas v. Nistarini 
Dasi. 

fl L. R. 14 0alo. 446 

l.—s ‘Transfer of debt —Hot lee to debtor,] 

Held that an assignment by endorsement of a re- 
gistered bond hypothecating certain crops was 
nob void by reason that notice thereof was not 
proved to have been giv^n to the obligor, inas- 
much as the effects of s. 131 of the Transfer of 


t 
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TRA.NSFEfi OF PROPERTY ACT (IV OP 

1882) ^ciuitniued, • 

Broperly Act was merely to suspend the operation 
of the assignment up to the time when such notice 
was received ; that in this case the assignment 
^ would come iuto operation against the obligor 
when he became aware of it by the institution 
of the suit ; and that if he haH prior notice, and 
sold the property to hand fide transferees for value 
without notice either of the cha»'ge created by the 
bond or of the assignment, such transferees would 
be protected from liability. Lala> Jngdeo Saliai v 
Brij Bihari Lai, I. L R. 12 Calc. 606, referred 
to. Kalka Prasad v Ohandan Singh. 

I. L. R. 10 All 20 

• 

2. — s. 131 and s. 135.— — Amgtmefit of 
acMoaaMe elalm— Rights of transferee for rahte.)^ 
A sued ^ for principal and interest due on a mort- 
gage assigned to him for value by the mortgagee. 
No notice of the assignment was given to the 
mortgagors before the plaintiff’s demand The 
sum sued for exceeded the amount paid by the 
plaintiff for the assignment and reasonable inter- 
est on it ; but such amount was not paid or 
tendered to the plaintiff : Beld, that the plaintiff 
was entitled to a decree for the whole amount due 
on the assigned mortgage Subbammal i?. 7 en- 
KATAEAMA. 

[1. Ii. R. 10 Mad. 289 

, s. 132. 

See Res Judicata— Judgments on 
Technical Objections. 

* * £1. L. R. 12 Mad. 496 

1. — s. 135 — Transfer of a claim for smaller value 
•^Transferee mt entitled to reeovermore than price 
paid for claimfl ♦Section 135 {d) of the Transfer 
of Property Act (IV of 1882) means that if a cre- 
ditor or party having an actionable claim against 
another, has put it into Court and has proceeded 
to proof of it to the point at which judgment has 
been delivered affirming it, or the liability of the 
defendant has been so clearly established that 
judgment must be delivered against him, the 
mischief or danger or any trafficking or specula- 
tion in litigation disappears, and the defendant 
can suffer no prejudice by any arrangement be- 
t|sreen the plaintiff and a third person as to who 
is to enjoy the fruits of the decree, nor is there 
any probability that the process of the court will 
be misused. On the other hand, if one who has an 
actionable claim against another chooses to sell 
it for less than its actual value, the person who 
buys embarks more or less in a speculation which 
can be defeated by payment to him of the price 
paid for it with interest and incidental expenses. 
The debtor’s right to discharge himself by such 
payment is not forfeited by his putting" tHe'* as- 
signee to proof of his case in Court, nor did the 
Legislature intend that the position of the as- 
signee should be better after suit and decree than 
before. Grish thandrch. v, Kashisauri Behi, 
I. L. R. 13 Calc. 146, dissented from. Chedambara 



TRANSFER OF PROPERTY ACT (IV OF 

18S2)k — cf>nti mied t 

Oliettij V. Ranga IC J/. V. Piiehaiga Miiehar, L.R. 
1 I. A 241 ; 13 B. L. R. 609, and Ram, J{oo%(ir 
Coondoo V. Climider Canto Mooherjee, L. R, 4 I. A 
2.3 ; I. L, R, 2 Calc 233, referred to. The assign oe 
under an instrument dated the 18th December 
1886, and in consideration of Ks. 5,000 of a 
share of Rs. 10,000 out of Rs. 20,000 claimed by 
his assignors as unpaid dower-debt, joined with 
the assignors in instituting a suit for recovery of 
the dower-debt, on the 22nd December of the samo 
year : Held that the assignee’s proceedings were 
of the nature contemplated by s. 136 of the 
Transfer of Propeity Act (IV of 1882), and th^. 
he was not entitled to a decree for anything in 
excess of Rs. 6,000, the price paid by him for the 
Rs. 10,000 share of the debt. Jani Begam a. 
Jahangib Khan. 

[I. L R 9 All. 476 

2. “S. Actionable claim — Tansfer of a 

claim for amount less than its valve — Recovery of 
full amount of debt ] Section 136 of the Transfer 
of Property Act does not protect a defendant from 
payment of the full amount payable under a 
claim transferred for a sum less than that lecovor- 
able under the claim, where the money is re- 
covered by suit after a contest as to the liability 
of the defendant. Grlsh Ohandru. v, Kasltisauvh 
Debt. I. L. R. 13 Calc. 146, followed. Khoshdisb 
Biswas v. Satae Mondol. 

[I L. p. 16 Oalo 480 

3. -~s.l35 andss. 136, 137 . — Ajiportionment ] 

A sued as assignee of a bond (payable m 1872), 
hypothecating land in the mofussil, B, A’.s* as- 
signor, was a vakil practising in the High Couit. 
B had obtained an assignment of the obligee’s 
interest in the bond sued on, and also another 
bond for Rs. 3,000 between the same parties after 
the 1st July 1882 for Rs. 4,500. B had previ- 
ously purchased the two bonds at a sale in execu- 
tion of the decree of the Subordinate Judge’s 
Court at N for Rs 6 each, A’s assignment from 
B purported to be made to A in payment of cer- 
tain debts owed to him by B. No interest has 
been paid on the bond and no tender had been 
made to plaintiff . Held on the evidence, that 
there was no cousidei^tion for the bond su^d on or 
that it had failed. Per cur. — The true construc- 
tion of s. 136 of the Transfer of Property Act 
appears to be that the officers mentioned in it 
habitually exeicismg their functions in a parti- 
cular Court are preoliviod from buying any action- 
able claim cognizable by that Court In the 

absence of evidence sbowiug that 7/ praotiMcd as a 
pleader regularly in the Subordinate Court at JV. 
the Court declined to hold that the assignment to 
him was inoperative altogether There was, how- 
ever, the Court held, no doubt that the assign- 
ments to him and by him were governed by s. 136 
and that under s. 137 tbe person to whom a debt is 
transferred takes it subject to th*^ liabilities to 
which the transfer was subject at the date of the 
transfer. Upon the facts of the case B was clearly 
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TRANSFER OP PROPERTY AQT (IV OF 

1882 cone lit (it'd, 

noti ftiititiliHl to recover more than IIb. 4 .oOO whatjever 
might he <!ue on the document. As he Was the pur- 
chaser ot anaciiouahle claim, «, lilo of the Transfer 
of Property Act applied io lutii, and he could not 
recover more ihau the xirioo he paid and the 
intercBt due fchcuM'oiu There is no foundation for 
the suggestion that, wltero two actionable bonds 
arc brought together for Rs. 4,500 and only 
Rs. 950 are recovered upon one of them, the 
assignee ivS precluded from rccovciing the dijBfcr- 
ence, but that he. must submit to a l^ss arising 
from au apportioiiment. RATitNA.SAMr 'C. Subra- 
AfANYA. 

[l.L. K n Mad. 56 

f '• 

s. 136. 

See ,«?. m. 

[X. L. R 11 Mai 66 

1.— S. 136 . — Piirehme of eiepliayit toitli aittho7'Ity 
ttn'oeorer tdie amnefroni a ntran(jerd\ The owner 
of certain land in consideration of a sum of 
money transferred to tho plaintiff, a pleader, the 
right io elephants caught in pits in the owner’s 
land, and the right to sue for the rccovciy of such 
elephants from any person in possession of them. 
The plaintiff sued tho defendants to recover posses- 
sion of an elephant which had been trapped and 
was in defendant’s possession at the time of the 
transfer to plaintiff. The suit was dismissed on 
the ground that the plaintiff had brought an 
actionable claim within the meaning of s. 136 
of the Transfer of Property Act 1832 : Held, that 
the section was not applicable, Ramakrishna 
v. Kurikal. 

[I L. R 11 Mad. 445 

2 — s. 136 — Piireliatte of acfionahle olaiin hy 
officer of Court--- Jn>7nsdieti on. 3feaou7iy of ter7?h,2 
S. 136 of the Tiansfer of Propeity Act 1882, 
provides that no officei connected with a Court of 
Justice can buy an actionable claim falling under 
the jurisdiction of the Court in which such officer 
exercises bis functions. The plaintiff, an officer 
in a District Court, bavin g^urchased the rights 
of the •hiortgagee in a bond suit to recover 
Rs. 2,226 due upon it in the Couit of the District 
Munsif: Held, that as the claim did not fall 
under the immediate jurisdiction of the District 
Court s. 136 was not applicable. Singaracharlu 
i% SIVABAI. * 

[I. li. R. 11 Mad 498 

, s 137. 

See e. 135. 

(I L. R. 11 Mad. 66 

TT" .HSFEir OF TENURE. 

/SVe Bengal Tenancy Act, s. 12. 

II. L. R 16 Gale. 642 


TREATY, CONSTRUCTION OF. 

— 3/(mey ifetfled ojiflu royal family of Oudfi and 
their h^ors— Perpetual pension, iiy payments ari'amy^ 
ed hetioeen sot'erely u pineert('---Const7’Hetum of loot'd 
“ itiuue.''] By do’ed in 18.38 the King of Oudh 
declared his iubention to provide pensions for 
vauous members of his family including jV 
and her son, and^to their heirs in perpetuity. 
By treaty in 18 12 between the King and the 
Government of India, au additional pension was 
provided for 31 J, and her heirs : Held that the 
woids issue ” and “ heirs ” having been used in 
I the deed as conveitible terms, the intention of the 
' King must be construed to be that on the death 
of any pensioner having issue his heirs accord- 
ing to the Mahomedan law of iuheiitance should 
leceive payment of the pension in the proportion 
regulated by that law : Held further that by the 
treaty of 1842 the devolution of 31 Ps pension 
was not to be altered, and accordingly the rules 
of Mahomedan law must hb observed, A grant of 
pensions in perpetuity, though invalid by the 
ordinary Mahomedan law, tabes effect under 
a treaty between sovereign powers. Mariam 
Begum v, Mirssa. Wazir Begum v. Mirza.'* 

[L. R. 16 I. A. 175 
[L L. R . IT Calo 284 

TRESPASS 

See Cases under Criminal Trespass. 

See Madras Forest Act, s. 21. 

tl. L. R. 12 Mad, 226 

TREES, SUIT FOR REMOVAL OF. 

See Limitation Act 1877, Art. 82. 

[L L. R. 10 All. 634 

See Limitation Act 1877, ’Art 120. 

[I. l! R. 10 All 634 

TROVER. 

Sec SMALh Cause Court Presidency 
Towns— Jurisdiction —Trover 
£1. L. K. 12 Bom. 673 

TRUST. 

See Co-Sharers— Erection of Build- 
ings ON Joint Property. 

[I.L.R 12 Mad. 287. 

See Hindu Law— Endowment— Crea- 
tion OF Endowment 

[I. L. R. 10 All. IS 

See Hindu Law— Partition —Agree- 
ments NOT to Partition, &c. 

^ II. L. R 12 Mad. 287 

Sec Cases hudek Limitation Act 1877, 

s. 10. 

Sec Eight of Si^t— Chakitibs 

(I. L. R 10 All, 18 
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TRUST-c«>»pJi(*rf. 

^ — , Beclaratipn of. 

See ®TAMP Act 1879, ScH. I, Aut. 36. 

[I. L, H. 12 Mad. 89 

1 . — TruH created for ^^peciJle purpose — Sarplns 
nfter 2 )erformanec of trmts’] ^'Whei‘e a fcrusfc had 
been created for specific purposes, the per- 
foimance of icligious and otlser duties, and the 
tuisfcee bad duly appointed anothei trustee in bis 
place, the latter being entitled to bold the trust 
estate : Meld that a decree having been made 
against the trustee peisonally, the corpus of the 
trust estate could not be sold to satisfy the claim 
of the judgment cieditoi, nor could any specific 
portion of the corpus of the estate be taken out 
of the bands of the trustee on the ground that 
there was, or might be, a margin of profit coming 
to bim peisonally after the performance of the 
trusts : JSeld, also that in a suit in which all 
the parties interested were not before the Court 
there could be no decision as to the extent of the 
trusts, nor as to whether any surplus profits of 
the trust estate would, or would not, aftei the 
performance of the tiusts, belong to the tiustee 
personally. Bishen Chand Basawat a. Nadik 
Hossein, 

n L. R. 15 Calc. 329 
[L. R. 15 I. A. 1 

Improvements of estate-— Miff 7its of tenant 
for life and remainderman as to sums expended.'} 

A testator conveyed bis property which consisted 
of extensive coffee estates to trustees upon trust 
as to part tfeeieof for ceitain peisons for life and 
then upon tiust for their children absolutely. A 
suit having been filed for the administiation of 
the trusts of •the will a receiver was appointed. 
On the applicaffion of the receiver, and with the 
consent oi all parties, the Court sanctioned the 
extension of the estate. This w^as done by rais- 
ing a loan on pledge of the piofibs of the estate, 
out of which, when realised, the loan was paid 
off. By the will, the trustees were empowered to 
raise money for the purpose of managing the 
estate at tneir absolute discretion, either by using 
the profits, or by pledging or selling the coipus. 
The tenants for life claimed that the loan might 
be declared a charge on the estate : Meldj that 
,tbe extension was within the poweis of the tius- 
tees, but that as between the bfe-tenants and the 
remaindermen, the former were entitled to have 
the sums expended on the improvements charged 
on the corpus, they keeping down the interest. 
Ouch rEKLONt v . OuchterijOny. 

[I. L. R, 11 Mad. 360 

’TEUSTBE, ASSIOHEE^OF. 

See Limitation Act 1877, s. K). * * 

[I. L. R. 15 Gale. 703 

TRUSTEE, SUIT FOR REMOVAL OF. 

Bee Bight op Suit— Charities. 

, [1. L. R, 12 Mad. 157 

% 


TRUSTEES^ AND MORTGAGEES* AOT 
(^VIII OF 1866 ) 

— s. 43 — Poiorrs of Court — Pother to ^ano^ 

tion lease,} J xS^, a Hindu, died in 1806, possess- 
ed of a temple and of a piece of land near it 
which he bought in his bfetimo By his will be 
directed his exocutois to Apply the income aris- 
ing from the land in defraying iho expenses con- 
nected with the temple. This was accordingly 
done by his son, whom he had appointed his exe- 
cutor. His son died in 1873, and in 1879 the 
petitioner, who was the son’s widow, took out 
letters of ,pd ministration, with the will annexed, 
to the estate of J S, still unadministered. 
administratnx she continued to apply the income 
of the said land as diiected in the will Bhe now- 
filed the present petitfon, alleging that the 
said income, which amounted to about Hs. 900 
per annum, was insufficient to keep up the said 
charity. She stated that a sum of Rs. 12.000 wa.s 
urgently requited for certain purposes coniiooted 
with the said chaiity. and that she had agree! 
in September 1887, with one R B, that ho 
should arlvance the said sum to lier, to be expend- 
ed as afoiesaid, and that she should grant to 
him a lease of the said land for 99 years, with 
a proviso for renewal, at a rent of lis. 360 per 
mensem. In October 1887, however, her adopted 
son served her wdth a notice to desist from grant- 
ing the said lease She therefore presentcfl this 
petition to the Court under s. 43 of the Trustees* 
and Moitgagces’ Powers Act XXTIII of 1866, 
playing {a) that she might be advised wbetbor 
she had power to grant the said pioposcd lease ; 
(/;) that the said lease might bo sanctioned or 
diiected by the Couit; and (e) that the Court 
might give such opinion, advice or direction in 
the premises as the Court might think fit . I/eld 
that, under the section, the Couit had no po-wer 
to sanction the proposed lease, or to advise avS to 
whether the petitioner had power to giant it. 
The Court will not, under this section, advise 
trustees as to disputed points of law or fact, but 
will do so only as to undisputed matters of 
management, such as questions of advancement, 
maintenance, change of investment, sale of a 
house, compiomises, taking proceedings, &o. Ueld^ 
also, that, as a matter of general punciple, the 
trustee of the piopgrfcy in question could make 
a lease theieof for the benefit of the •trust, or 
raise money by way of charge for the pmpo&es of 
necessary repaiis and maintcuanco ; but with 
regaid to the details of amount, or as to the work 
to be done, the Court refused to give any opinion. 
In re Lakbhmibai.* 

[I. L. R. 12 Bom. 638 

UNDUE IHFLUENOE- 

See Contract— Alteration of Con- 
tracts— Alteration BY Court 
(Inequitable Contracts.) 

(I. 10 All. 535 

Bee Deed— Cancellation. 

[I. L, R. 10 All, 535 
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UNLAWUL ASSEMBLY. 

t,^Pemil Code, s. 142 — Common ohjeet,] S. 149 
of tho Penal Code creates Ho offence, but 
tvas intended to make it clear that an accused per* 
son whose case falls within its terms cannot put 
forward the defence that he did not with his own 
hand commit the offence committed in prosecu- 
tion of the common object of the unlawful 
assomhly, or such as the members of the as- 
sembly knew to he likely to be committed in 
piosecution of that object. Quben-Empeess v. 
Bisheshae» 

[I. L. R, 9 All. 645 


2. — Penal Code {Act*XLV of 1868), 5^. 141 artd 
147.] A party of persons, consisting of some 
five peadas and a number of coolies sujEcient for 
the work to be done, went to a spot on a liver 
flowing through the lands of M for the purpose 
of either lepairing or erecting a bund across it 
to cause the water to flow down a channel on the 
lands of their master T. The river at the time was 
almost diy, and the party did not go aimed ready 
to fight 01 use force, and they did not during the 
subsequent occnirenoe use force Having arrived 
at the spot about 10 A m they proceeded to work 
at the hmid until the afternoon At about 4 p.m. 
a body of men, consisting of about 1,200 in all, 
many of them armed with latMes and headed by 
the prisoners, who were servants of M, which 
had been seen collecting together during the day, 
pioceeded to the spot, and about 25 or 30 of 
them attacked 'Ps men, some five of whom were 
moie or less severely wounded with the lathies. 
The occurrence resulted in the conviction of some 
of M's servants for rioting under s. 147 of the 
Penal Code. M's people wholly denied any right 
on the part of 7’ to construct or repair the hund, 
and had previously denied the existence of such 
right, and refused permission to T ro exeicise it. 

It was contended that the assembly of M's people 
was not an unlawful assembly that the inter- 
ference by M's people with the channel of the 
river justified them in coming to stop the work, 
and the show and use of force in compelling 
them to do so: Ileld, that the prisoners had 
been rightly convicted. It ^jv’as fuither contend- 
ed tha% M's people did not assemble to enforce a 
right or supposed light within the terms of s 141 
of the Penal Code, but to defend a light, and 
that such action did not make the assembly an 
unlawful one. Ileld, that they were members of 
an assembly the common object of which was by 
show of criminal force, and by criminal force if 
necessary, to enforce the right to keep the^ river 
channel clear by preventing the construction of 
the hind, and by demolishing it so far as it was 
constructed, and that the case came within s. 141, 
para, (4). Queen v. Mitto Singh, 3 W. R. Or. 41 ; 
Shunhev Singh v Burmah MaJito, 23 W. R. Or. 25, 
and Birjoo ^ngh v. Khuh Lall, 19 W. R Cr 66, 
referred to and commented on, Q-anoubi Lal 
Das i\ Queen-Empress. 

[I. L. R 10 Calc. 200 I 


USER. 

8c* Fishery, Right op. 

* £I.*L. R.^12Mad. 43 

’^Bight of user — License to use land of another, 
coupled loith grant — Bevocation of license — ' 
Bight of licensee damages,] A license to use 
the land of another, unless coupled with a grant, 
is revocable at thg will of the licensor subject 
to the right of the license to damages if it is re- 
voked contrary to the terms of any express or 
implied contract. Wood v. ZeadMtter, 13 M. &W, 
838, applied Prosonna Coomab Singha v, 
-Ram Coomab Ghose, 

[I. L. R. 16 Calc. 640 

YALITATION OF SUIT. Col 

1. Suits ... ... 1054 

2. Appeals ... • ... ... 1059 

(1) SUITS. 

1. — Bengal Tenancy Act, s. lid -Suit hy third 
party claiming rent paid into Court in renUsuit, 
Nature of— ^Title-suit— Institutwn-stamp,] A 
suit by a third person under cL (3) of s. 194 
of the Bengal Tenancy Act is not a title suit 
and need not be stamped as such. Per Totten- 
ham, J. — Such suit is in the nature of a suit 
for an injunction under the Specific Relief Act 
or else a declaratory suit. Jagadamba DeVI 
t?. Pbotab Ghose. 

[1. L. R. 14 Calo. 537 

2 — Suit for declaration of title to ^aid offices — 
W'lthdrawal of claim to some of the offices — Office 
still clamed inwleing the right to the others In 
a suit to declare title to four paid offices in a 
temple, the plaintiffs asked bhai^ the issues with 
regard to three of them should not be tried, but 
on cross - examination asserted right to them. It 
was found that the fourth office cariied with it 
the right to the other three : Held, that the 
plaintiffs were not shown to have relinquished 
their claim on the three offices for the purposes 
of the suit, but that even if they had done so, 
the value of all the four offices must be taken 
for the purposes of jurisdiction. Sundaea 
SUBBA. 

[I. L. R. 10 Mad. 371 

3. — Court Pees Act {VII of 1870), s 7, art. 5 ; 
proviso— Stamp — Construction and apylieability 
of the proviso— Valuation of suits for land mtaluk^ 
dan village — Talulidar's jama— Bemission.] Per 
West and Nanabhai, Jtf. — The proviso to ait. 6 
of s 7 of the Court Pees Act (VII of 1870) was 
clearly intended to provide a standard of valua- 
tiou^Hi the BombaJ^Piesidenoy, not only for the 
comparatively rare cases of land forming part 
but not a definite share of an estate paying re- 
venue to Government, but for all cases of suits 
for land. The theory being tbat all land is pri- 
marily liable to be rated""' or taxed for the public 
revenue, any sum not levied according to the 
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VALUATION OF 
^ (1) SpiTS-^-oontifmod. 

aj>praisemoi^^ made in order to show tho'^ proper 
amount of the land-tax may be regarded as a remis- 
sion. In the case of a taluMari village, the pro- 
prietor of which had, under a settlement with 
Government for a period of^ twenty-two years, 
agreed to pay a fixed annnal^rt!>7W<», or lump assess- 
ment. instead of the full survey assessment for 
the whole village : Held by a majority of the Full 
Bench, that the dijfference in amount between 
the jama and the full survey assessment was a 
remission, and theiefore, a suit for possession of 
lands in this village was to be valued accord- 
ing to cl. 3 of the proviso to ait. 5 of s. 7 of 
the Court Fees Act (VII of 1870). Per Bird- 
wood, J.:— The remission contemplated by cl. 
(3) of the proviso ‘ is an ea.*j)res(i lemMon, and 
not a mere difference in amount between the 
actual assessment payable by a taltthdar and the 
suivey assessment.” The thiee clauses of the pro- 
viso seem to apply only to lands which have been 
subjected to a survey settlement as oidinanly 
understood and legally provided for in the Bom- 
bay Preadency ; the first clause being applicable 
to lands settled for a peiiod not exceeding 
thirty years, the second to lands settled for a 
longer period oi permanently, and the third to i mini 
lands on which the whole or a part of the survey 
assessment has been expiessly i-emittod. Tlic 
tuluMars are not tnavuJ(i)\^, They aie laml-holdeis 
liable to pay a land-tax, but not under a survey 
settlement, such as is applicable to lands for 
w’hich piovision seems to have been specially 
made in the piioviso to ait. 5 of s. 7 of the 
Couit Fees •Act. No part of the proviso there- 
fore applies to a suit for tl^e possession of lands 
in a taluhdarl village. Such a suit should bo 
valued according to cl. (d) of art. 0. of s 7 
of the Court Fe^ Act. Ala Chela -r. Oghad- 
BHAI ThaKERSI. 

[I. L. R. 11 Bom. 541 

Bavaji Mohamji d. Punjabhai Hanubhai. 

[I. L. R. n Bom. 550 note. 

4:*--8mtfor Redem 2 )tio%— Court Fees Act {VXl 
<7/^1870 ) — PeJihan Agr%6%dturkts Belief Aet (XF7/ 
af 1879), Clia’p. JZ] The valuation of a suit 
for redemption for purposes of jurisdiction is 
•the amount remaining due on the mortgage, 
or claimed on it by the mortgagee It is that 
amount, and the right connected with it, which 
is the usual subject of contention in a mortgage 
suit. Per BirdwOoD, J.:~~The rules laid down 
in the Court Fees Act (VII of 1870) are not to be 
taken as necessarily a guide in determining the 
valu^ of the subject-matter of a suit for purposes 
of jurisdiction. Eupohand IChbmchand Bal* 

VAOT NAEAYAN. , 

£1. L. R. 11 Bom. 591 

5 . — Suit for declamtion that property is liable 
to sale in execution of decree — Jimsdietion^ In a 
suit to have it declared that certain property 
valued at Ks. 400 was liable to sale in execution 


Valuation of suit — eoHtioued. 

( 1 ) 

of the plain tiff’s dccieo for Rs 1,500. /Z'Z(^Ahat 
in this case the value of the propoity determined 
the jurisdiction, that it was immateiial that the 
amount of the decieo was higher than tlie limit 
of the MiinsiFs pnisdiction, and that the case 
was therefore triable by the Munsif. (Xnlzart, 
Ltd V. ftidann I. L E. 2 AIL 790, distiu** 
gmshed. Durcha Prasad r, Racuila I^uar. 

[1. L. R 9 All. 140 

B.^-Benyal Cud Courts Aet {VI of 1871), 
^.20 — Value of the snhjeet-mai ter vi df spates 
Call Procedure Code -T/T of 1882), 283 

— Attached pro 2 >ertif^ to estaldisli rlqht 

In suits brought iiildei s. 283 of the Civil Proce- 
dure Code to test the question whether a pro- 
pel ty which has been attached in execution is 
liable to pay the claim of the cioditor, the 
amount which is to settle the jurisdiction of the 
Couit, is the amount which is in disputo, and 
which the creditor would lecover if successful, 
riz ^ the amount duo to him, and not the value 
of the property attached, unless the two amounts 
happen to be idoutical Janhi Das v. Badri Nath^ 
I. L. E. 2 All. 698 ; Gulxarl Lai v Jadaim Bait 
I. L. li, 2 All. 799 ; Jirishuania Khariar v. 8rk 
iiivasa Ayyangavt !• B. E- 4 339 ; and Dayti- 

ehand Nemchand v. Ilemrhand Dhmimelmmit 
I^ L. R 1 Bom. 515, followed. MODHUSUDUN 
Koer i\ Rakhal CnuNDBR Roy. 

[I L. R 15 Calc. 104 

7 — Madras Otril Courts Aet [III of \%1Z) s. 12 
— Jurisdudion — Suit to ree.orcr share of Inherit- 
auee — Subjeet-matter of suit,} The plaintilf 
sued to be declared an heir to a deceased Mahome- 
dan and to recover her share of the iiiheritanco, 
the^ share claimed being less than R.s. 2,500, 
while the value of the whole ©state exceeded 
that amount : Held that the suit was to bo 
valued according to the share, and not according 
to the value of the whole estate, and the suit 
therefore was within the jurisdiction of a District 
Munsif. Khansa Bibi t’. Abba, 

[I.L. R. 11 Mad. 140 

8, — -TX 0/ 1863 — Suit to remoee Manaqei's 
of endowment from office--- Court Fees Actt 1870, 
soil. If art, 17,] In a suit under Act XX 
of 1803 to remove the Managers of an endow- 
ment from office, the subject-matter w<aB held to 
bo one which did not admit of valuation, and the 
Oourt-fee payable on its imstifeution was the fixed 
feeof Rs. 10. Veerasami Pxllay v, Ohokap- 
PA Mtjdahar. 

ri. L. E 11 Mad. 149 note 

See Srinivasa Venkata. 

[1. L. V . 11 Mad. 148 

• 

Suit for partition of share of land>} In a 
suit for ascertainment, partition, and delivery 
to the plaintiff, of a share of certain land, the 
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Valuation of suit 

(1) SUITS—tfowf/nwf/i* ' 


VALUATION OF 

* (1) SUiTS — eofi tinned. 


s Hi WhowM be valued the amount of the value only •for the p«i poses of the on>ipal Court-, but 


of tlie whole esfiate. Vydinatlia v, Snhi'amimya^ 
L L. R. 6 Mad followed. Nagamma r. Suera 

[I. L. n 11 Mad. 197 

10. — 2fiid7*a.^ Chill Comts Act, s. 12— Conrt Fees 
Act, sell. Ily m't. 17, s. 6 — Suit to I'e^nove a 
hirnavan — Vahtatio^i foi' Joyisdiettini ] Al- 
though, for the purposes of the Court Fees Act. 
a suit to remove the Imrnamn of a Malabar tar- 
mad is incapable of valuation and suljject to the 

prescribed by s. 6, ait. 17, of sch. II of that 
Act, yet, for the pui poses of detei mining juiis- 
diction under s. 12 of tl»8 Civil Courts Act, the 
right of management, which is the subject-mat- 
ter of the suit, must be valued. If the value is 
estimated bond fide by the plaintiff, the Court 
should adopt it. Krishna v. Kaman. 

(I. L, U 11 Mad. 266 

11. — Suit foi' account andfoi balance that may 
be found due — Appeal — Act XIV of 1869, ss, 8 
and 26. J The plaintiffs sued for an account of 
all the business done by the defendants as their 
commission agents from 1854 to 1867, and prayed 
that whatever was found due might awarded 
With interest. The plaintiffs valued the lelief 
sought approximately at Rs. 510, and this was 
the only valuation stated in the plaint. The suit 
was filed in the Court of a First Class Subordi- 
nate Judge, who rejected the plaintiff’s claim 
Against this decision the plaintiffs prefeired an 
appeal to the High Court • Held, that as the ap- 
proximate amount of the claim was stated in the 
plaint to be Rs. 510, that must be taken to be the 
value of the subject-matter of the suits for pur- 
poses of jurisdiction. The appeal, therefore, lay 
under ss 8 and 26 of Act; XIV of 1869, not to 
the High Court, but to the District Oouit Under 
s. 60 of the Code of Civil Piocedure (Act XIV 
of 1882) if a plaintiff seeks the recovery of 
money, the plaint must state the precise amount 
so far as the case admits, while in a suit for the 
amount which will be found due on taking un- 
settled accounts, the plaint need only state approx- 
imately #the amount sued fo? As in the former 
instance the piecise amount, so in the latter the 
appioxiinate amount, stated in the plaint mnsb be 
taken to be the amount of value of the subjeot- 
mattor ot the suit for purposes of juiisdiction. 
KHUSUALOHANB M0LGIIAND«y. Nagindas Moti- 
OEANB. 

[I. L. H. 12 Bom. 675 

12 — Valuation for purpose.^ of jnrhdiefion.] 
Questions of jurisdiction, whether with refeieiice 
to the nature of the suit or with reference to the 
pecuniary limits of the claim, are matters to be 
governed by •the statements contained in the 
plaint in the cause. The valuation of the claim as 
preferred by the plaintiff, and not as set up by the 
plea in defence, should govern the action, not 


also for the purposes of appeal, and indeed 
thioughout the litigation. Jag Lal v. Har 
Narain Singh. 

# [I. L, R :0 All 524 

13. — Pecuniary ^valuation of .^uit— Court Fees 
Act, s. 12, sc/i. If ai't 17, in — Sait for declara- 
tory decree'] A suit for two declaiatious filed m 
a Suboidinate Couit was valued by the plaintiffs 
at a sum in excess of the pccuniaiy juiisdictioii 
of a District Munsif, It was pleaded that the 
matter in dispute was res judicata hy (it 

deciees passed in District Munsifs’ Courts No 
objection was taken in the Subordinate Couit to 
the valuation of the suit Held, that the plea 
of res judicata failed Per Muttusami Axyar, 
J. — For the purposes of jitrisdiction the value of 
a suit for a mere declaiatory decree must be 
taken to be what it would be if the suit weie one 
for possession of the property regarding which 
the plaintiff seeks to have bis title declared. 
Ganapatx V Cjiathu 

[I. L R. 12 Mad, 223 

l^.--Court Fees Jet ( VII of 1870). s. 7, cl 6 (o) 
(e) — Paramba in Malabar, valuation of suit for — 
Suit for garden land or land paying no revenue ] 
On its appearing that a in Malabar is not 

subject to laud tax, but that a tax is levied on 
trees of certain kinds winch may grow on it : 
Held, that a must be^regarded for the 

purposes of the Court Fees Act as a g«.rden or as 
land which pays no revenue, according to the 
circumstances of each case Audat hod an Moidin 
U. PULLAMBATH MaMALLY. -j* 

[I. L^ H 12 Mad. 301 

X 5 — Suit to obtain a declaratory decree — Suit 
to set aside a summary order — Consequential relief 
—Prayer to have pi ope rty released from aifaeli- 
ment — Act VII of 1870 {Court Fees Act), sch. II, 
No. 17 (0 Beld that the Court-fee 

payable ou the plaint and memorandum of appeal 
in a suit under s 283 of the Civil Piocedure Code 
playing (a) for a declaiation of light to certain 
property, and fb) that the said property might be 
lelcased fiom attachraoLitin execiiuion of adeciee 
was lis 10 111 respect of each of tho^reliefs prayed. 
DilbxVR Fatima v Naraim Das. 

[I. L R. 11 All. 365 

16. — Redemjftion suit — Dehhan Agriculturists 
Belief Act {XVII of 1879), Chap If s. 3— 
Appeal — Jurisdiction.] In a redemption suit the 
valivi^ioi;* of the si?bject-matter does not depend 
on the value of the inoitgaged property. Where 
the moitgage itself is denied, and the mortgagee 
does nob say what he claims in respect of the 
mortgage-debt, the amount found to be remain- 
ing due on the mortgage, if any amount was due 
at the date of the suit, would represent the true 

^ 34 
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VALUATION OF 

(1) SUITS— 

?^ItiatioE of the snbjecfe-matfcer of tbe suit;, Elup~ 
tliand Khemchdkd v. Balvant Karayan, I. L R. 11 
Bom. 501, followed. The plaintifis, who were 
' agriculturisfcsj sued to redeem certain lands, alleg- 
ing that they had been mortgaged to the defend- 
ants* father for E». 50, and that the debt had 
been satisfied out of the rent and profits of the 
mortgaged property. The defendants denied the 
alleged mortgage. The Subordinate Judge found 
that the moitgage was pxoved, and the mortgage- 
debt had been more than paid oflr out of the profits 
of the property in dispute. He therefore passed 
a decree awarding possession to the plaintiffs. 
^Against this decree the defendant appealed. The 
District Court found that the mortgage was not 
established and reversed the deciee of the Subor- 
dinate Judge: on second appeal, that no 

appeal lay to the Distiipt Court from the decision 
of the Subordinate Judge As the Subordinate 
Judge found that no sum remained due on the 
mortgage, and as the original advance was 
alleged to have been Rs 60, the suit was governed 
by the provisions of Chapter II of the Dekkan 
Agriculturists Relief Act (XVII of 1879). 
Amrita bin Bapitji f. Karxt bin Gopalji 
Shamji. 

[I. L. R. 13 Bom. 489 


VALUATION OF SUIT— 

(2) APFEALS— 

decree as declared the liability of the pro|>«=^rfcy 
offiviug a stamp of Hs. 10 only: Utld that the 
pioper stamp to be paid was not Rs 10 as iu th© 
ewe of a declaratory decree, but on the value of 
the debt not exceeding the value of the property, 
Yjsnkappa t’. Narasimha. 

[1. L. R. 10 Mad. 187 
VARIANCE BETWEEN PLEADING AND 


PROOF. 6W. 

1. General cases ... ... 1050 

2, Special cases — ... ... 105i) 

(£ 2 ?) Fraud ... ... 1060 

(7>) Pos-ssession, 6uit for ... 3061 

(r) Title... ... ... 1062 


(1) GENERAL CASESa 

1. -^Pleadtngs-^Bam of xleeishrn, of The 

determination iu a cause must be founded upon a 
case, either to be found m the pleadings, or involv- 
ed in, or consivStent with, the case thereby made. 
Bslien Ckmider v. Shiom fhnrn Bhutto, 1 1 Moore’s 
I A. 7 referred to. Mylafork IyasaWmy Vya- 
FOOitY Mooduar u. Yko Kay. 

fl. L. R. 14 Calc, 801 
[L. R. 14 I. A. 108 

2. —Bii{ds of decision of caw~^Kccepft(ni to rule 
‘‘ Seoiuulum probata ct allcyatf^ — Admission of de^ 
fendaxit'] The rule that the decree should be in 
accordance with what is alleged and proved, is 
intended to prevent surprise and is not applica- 
ble to a case in which the defendant’s own admis- 
‘^ion is adopted as the ground of decision against 
him. Appayya i \ Ramireddi. 

[1. L. R. 11 Mad. 367 

(2) SPECIAL CASES. 

(a) Fraud. 

B.^Campromhc hj> official assiy?iee — Imoh:cnt 
Act 11 and 12 r. 21, ss, 28 a7id29-^Oharyes 
with a vtetv to estahhslifiaiud — Practice — lUad- 
my— Amendment of pleading — Fraud— ^Bestric- 
tion of power to ameMf\ The account of estate, 
formerly in the hands of a derivative executor 
who became insolvent and died in 1866, having 
been pending in Court for many years, some of 
t.he parties being interested in the original estate 
and others as the insolvent's creditors, a com- 
promise was effected, under which a suit, brought 
in 1858 by the olBcial assignee, representing the 
deceased insolvent^ was dismissed by the consent 
of parties in 1876. Part of a sum of money, 
paid to the credit of the insolvent*© estate in 
pursuance of the compromise, was made over, 
upon the passing of the consent-decree with the 
knowledge of the assignee, but without notice 
to, or the sanction of, the Court to t person who 
had assisted in taking the account. From the 
representatives of the latter, he being now 


17, — Subordinate Judge's power to malie vahta- 
tion— Court Fees Act (VII of 1870), s. 7, cl, 4 [f) 
—Civil Procedure Code {Act XIV of 1882), s, 64, 
cU, [a) and {b) ] The plaintiffs brought a suit 
for an account, and approximately valued theii 
claim at Bs. 16-16-0. The Subordinate Judge 
Was of opinion that the claim was for re- 
covery of money, and should have been valued at 
Rs. 1,000. therefore called on the plaintiffs 
to make np the scamp to that required on this 
valuation ; and the plaintiffs refusing he dismiss- 
ed their suit under s. 64 (^ 2 ) of the Civil Proce- 
dure Code (Act XIV of 1882): Feld, that m 
any case the Subordinate Judge was wrong. If 
the ^it was really one for an account, the plain- 
tiffs were entitled to value the relief they sought 
approximately, as they had done ; if it were not 
one for an account, but for recovery of money, 
still the Subordinate Judge had no power himself 
to value the relief sought, but should have called 
on the plaintiff to value the lelief he sought, 
and then if he had thought such relief was under- 
valued, he could have applied s. 64 {a) of the Code 
of Civil Procedure and rejected the suit. Bab- 
YANTBAV V. BhIMASHANKAR. 

[I. L. H. 13 Bom. 617 
(2) APPEALS. 

18, — Appeal from decree me^Ung property JMle 
for mortgage-debt— Court Fees Act {Vltof lS70), 
s, 6, sell, II, art 17.] In a suit on a mortgage- 
bond a decree was passed for payment of principal 
and interest, and in default for sale of the mort- 
gaged property. Some ef the defendants filed a 
memorandum of appeal against so much of the 
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^ ) DIGEST 

f‘I^EADING AND 
* (2) SPEOIAD CASES-c«»f,*„«^. 

(a) ^RAViy^co?icliided, 

claimed rq>a/me?r^ The assigrnee 

alleged the fi and n lor, Plainfc, as presented, 
xnent fiom the a«si«’iiees^^Tftr^^^ 
the evidence had aii 

established that the iSsi±?-, been 

nieut, tbis was am#i^ndo knew of the paj- 
he did know of it h| hid r.^ statement that if 
it. and that his to 

♦he payment beiuo- a not’ be binding, 

J'Md, that the amendnfent 
was made was not m-missfhli^*^ 
fenown rule, that a ® ^®*i- 

substautiaily proved as llfd * At"*^ “°®* be 

hied of fiaud is oha^Jd f’ ‘bat when one 
on failure of proof bf cannot, 

Hig-h Court hwing decreed 'tht , ^be 

ing of fraud different -lu “■ bod- 

that on this 1^,^°”? tbe above, 

might have been revfraed'*'^j!ri»?.f judgment 

18 Ves. Jun So-r Saiidi/s, 

Zknai. 0. XukKBH’cOr 

[ 1 . L. K. 11 Bom 620 

[D. R. 14 I. A. iij 
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Ci) PoSSBSSION, SOIT FOB. 

suedl^t^ovef piSonAr-^t 

inff that if trrna, of ccrtam land alles*- 

pmcWd fr:m\'1hT;AAf ’ b& 

First Instance^und thnt^h'^i^-., of 

title he alleg^ and »iti, ‘be 

tended at the heaunjtwrt^ih ?"®“ ®®“- 

adverse possessing w? i! twelve years’ 

held thaH “ oi n^ ‘be Court 

not alleged in the plaint ’ ^ ‘bet es it was 
raised as to it, the D^afntfff ^ “®”® ’^“s 

succeed and accoidiAfi i-® entitled to 

plaintiff appealed and onAo®f V- ® ®"‘*- 
appeal was that he As ent.tvd^f grounds of 
Virtue of the titlp nf ZT succeed by 

The lower Appellate courf® P^e^ed" 

E«“XsSS“»“-- 

to succ^d Von a titW® d'""^ «“*‘“®<^ 

when it was not alwid °* f^verse possession 
issue had been laid down ^ plaint and no 

sit, ssLtS>““f ssjf r f£ 

£Sot„t\rr,S”"f r ’rj ^; 


(2) SPBCIAD CASlis— cc»cfti(fa,f * 

Vooto cVVATbIIb. - 

[I. Ii, R. 14 Calc. 592 

iSr "5^“"= 

F%K”£?is:sriisi2 

§fPH=;CT=3 

“tSf 1 ■ 

MvTTvIxml BamakbisL^a partition. 

[I. L. R. 13 Mad. 392 


O) Title. 

b, wSi'is.7 ‘rs"* 

a suit brought by an undivided Member of a 

Iliudu^ family to set aside a sale made hv 
managing mernber and to recovear a moietv of 
the land sold, the plaintiff alleged that he 
been adopted by Ms deceased uncle and claimed 
purchaser deniefthe ^ 

tion, alleged that plaintiff was the -nof, 
brother of the vendor, and Tustified the 

th^e^adf?r Courts found that 

the adoption was not proved and nn * iSS 

nigingthat.ifthe adoS ’waf n^t pAv'^d^^vef 
he was entitled to recover by virtue of fh» 
admission that he was the natural brother of 
the vendor, held that the latter claim was in. 
consistent with the claim as adopted son Tlin 
tw ‘berefore dismissed : rA, on appeal 
that the suit was improperly dismissed, and^ that 
i.E“'^®bas®r could not justify the sale the 
plaintiS was entitled to succeed The rnu fi f 
the decree should be in ^0^06 w1th“what is 
alleged and proved, is intended to prevent Zr! 

applicable to a case in which the 
of® d7“- is adopted <{s thi 

fl. Ii. R. 11 Mad. 367 

VATANBARS. 

See Oases under Hereditary Office® 

Act (Bombay). , 
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See CoNTBACT Act, s, 78. 

[I. L. E. 15 Calc. 1 

See Costs — Special Cases —.Vendor 

• AND PDRCHASEB 

[1 L. E. 11 Bom. 272 

/Sr*? Damages— Suits for Damages— 
Brbach«of Contract 

U, L. E, 11 Bom. 272 

See Fraud— W iiAT constitutes Fraud 
• AND Proof of Fraud. 

[1. L. E. 13 Bom. 229 

Sec Right of Suit— Interest to Sup- 
port Right. 

[I. L. R. 9 All. 489 

See Specific Performance— Specific 
Perporajance not Allowed 

fl. L. E. 12 Bom 658 

(1) BREACH OF WARRANTY. 

1, — Auetion-^ale ly mortgaqee of mortgaged 
property-^ Cojulltimi of sale — Co7iditw7i that p 2 (r- 
chaser shall take such title as ve^idor emi give 
tohere vendor has no title, at all-- Implied gmsess Ion 
of some title in vendor.} 72 having stolen from 
iV the title-deeds relating to a certain property 
in Bgmbay in which he had no intere'^t, bub 
which belonged to iV, deposited them with the 
plaintiffs, to whom he also executed an indenture 
of mortgage of the property comprised in the 
deeds to secure the repayment of a loan advanced 
to him by the plaintiffs. The plaintiffs subse- 
quently sold the property at an auction-sale 
under the power of sale contained in the mort- 
gage. Tiie ^rSperty was put up to auction under 
certain conditions of sale, of which the following 
was one:— “ The vendois shall not be bound 
to give any better title to the pui chaser than 
they themselves possess ; and the purchaser shall 
take the premises sold with such title only as 
the ij^ndora can give him.’’ Before the sale 
commenced, a notice on bejjalf of iV was read 
out to the persons then present, which ^ated 
that she claimed the property as absolute owner, 
and that M (who had mortgaged it to the veu- 
dois), had no interest in it. The defendant was 
not present when the ijptice was read. He did 
not arrive at the auction until after the biddino* 
had begun, but on his^arrival he was told of 


VBNDOE AND PUROASER— 

(1) BR^ACn OF WARRANTY-(u»«f///«. 

claim. He wa.s told nothing to make tho above con- 
dition of sale mifileading IIo bid for iho propeit.r, 
and ultimately became the purchaser for Es. 1.076. 
lie immediately paid Es. 276 by way of deposit, 
and signed an agreement io complete, which lind 
the conditions of sale annexed to it. He sub- 
sequently ascertained that It had no interest in 
the piopeity, and thereupon he called upon 
the plaintiir.s (tho moitgageos), to make out a 
good title, or to repay his ih posit. The plaintiffs, 
however, lelyiug on the above condition of sale, 
requiied him to completchispurclia.se; and h^ 
having failed to do so, they iilcd this suit against 
him, to lecov’cr the balance of tho purchase- 
money Held, that the defendant was not liable 
to pay to the plaintiffs the balance of the 
puichase-money The suit, although in form a 
suit to lecover the residue of the pui chase-money, 
was virtually one to compel specific poifoimance, 
and was governed by the piinciples applicable 
to such a suit. The purchaser was entitleii to say 
that the above conditiiou of sale implied that the 
vendois had some title, howevoi defective it 
mighr, be and ho liad r(‘Ceived at the auction no 
information which could bo regaid(M! as giving 
him notice to tho contrary IMotivahoo r. 
VlNAYAK VEERCHANI), 

Cl. L. E. 12 Bom. 1 


(2) COMPLETION OF TEANSFER. 

2 — Part payment of pnrvhase’^inonry—Eiveen’- 
tion, 7rgistration and delnery of sa ^e-deed— Com* 
gdetion of sale — Sight of pnrehaser to sne for 
possession — 'lYanfee of Properly Jet IV of 1882, 
s, 61] Non-payment of the purchase-money doo.s 
not pievent the passing of the ownership of tho 
property .sold from tho vendor to the purchasei ; 
and the latter, notwithstanding^ such non-pay- 
roent, can maintain a suit for possession of the 
property, subject to such equities, restiictions or 
conditions as the nature, of the case may requiie. 
Mohan Singh, v Stub Koonioe}\ 1 ; floor 

Pa7%shadY, Kie^tda Singh. 1 Agia.K^l; lieera Singh 
v Itaglio Nath Sahai^ 3 Agra, 30; and Ifmedmat 
Motiram, v. Paiea, f Xi, R. 2 Bora. 647, referred to. 
The dilferenco between an executed couteict of 
sale and an executory contract to sell, observed on. 
Pihal Pegam v, Oohiiul Prasad I, L. R, 3 All, 77 
dissented from. A deed of sale of immoveable 
property having been duly ex<‘outo(l and regis- 
tered and delivered,*^ and the purchaser having 
paid a portion of tho purchaBc-money to tho 
vendor’s creditors— with reference to s. 64 
of the Transfer of Property Act (IV of 1882) 
that these facts amounted to a full transfer of 
ownership, and the purchaser could maintain 
a suit for possession of the property soki, notwith- 
standing that he had not paid the balance of 
the purchase-money to the vendor<^r to a mort- 
gagee of the property, as stipulated in the deed. 
ShIB Lal r, BHAGWAN DAS, 

LI, L, u. n All. 244 
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VENDOR AND PXJRGRASER-eoiitlnucd. 
(3) COMPLETION OP TRANSFER— 

of Prope.rty Act {IV of 1882 ), 
,s\ Iramfei* of iniDioveahle ijroiJeHy 'by 
ToymteiTd deed — JDeed oj toll f eh registration is 
optional Suit by purchaser for possession lolien 
wider is out of gwssession^ Section 54 of the 
XrauRier of Property Act is not exhaustive, or 
imperative in requiring that the transfer of im- 
moveable property of less than Ks. 100 should he 
made only by one of the modes there stated so as 
to confer a valid title Where the plaintiff bought 
from the^ heirs of J/, who were out of posses- 
^ sion, their right, title, and interest in certain 
immoveable property, and such property was 
conveyed to the plaintiff by an unreghteied deed, 
registration of the ^eed (the piopeity being of 
value of le«!S than Rs 100) not being compulsory : 
Ileld^ in a suit to recover the property from 
persons in possession without title, that the sale 
ooufened a valid title on the plaintiff, though 
not made by legistered deed or by deliveiy of the 
property. The dictum of Garth, C. J., in Narain 
Ohunder Chucherbuttyv, Datarani Itoi/, L L. R 
8 Calc. 597, atp. G12, dissented from. Khatu Bibi 
Madhoram Barsick. 

(f . L. R. 16 Gale. 622 

(3) FRAUD. 

4:,--C()ntriJct Act^ ss, 17, 19— Contract induced 
by fmiud — Right to rescind.'] If a vendor has 
been guilty of fraud within the meaning of s. 17 
of the Indian Contract Act by actively concealing 
a fact which it was mateiial for the purchaser 
to know, and the purchasei was induced thereby 
to purchase, the fact that the purchaser by exer- 
cise of ordinary diligence might have ascer- 
tained the tiuth affords no answer to a suit to 
recover the purchavse-money. Such a case does 
not fall within the exception to s. 19 of the 
Contract Act. Morgan v. Government op 
Haidrabad 

[I L. R. 11 Mad. 418 
(4) LIEN. 

5 — Lien on land ermted by agreement —Sale to 
st7*angcr without notice —J^urehaser, Right of.] JD 
moi imaged certain land to iS to secure repayment 
of a loan, and covenanted that in a certain event 
S. might realize the money from the house of 
IK 7) sold this house to G, who purchased without 
notice of the covenant: lleld^ that C could not 
resist the claim of Rto hSve the house sold under 
the covenant. Cooling r. Saravana. 

[L li. R. 12 Mad. 69 
(6) NOTICE. 

6. — Assignment of eguifable estate — Notice to 
holder of legal estate — Hindu law ] In older to 
complete afi assignment of an equitable estate in 
immoveable property, it is not necessary by 
English law that notice of the a.ssignment should 
be given to the owner of the legal estate. Noi 


VENDOR AND 

^ (5) NOTICE — ooneluded. 

is %here any rule of Hindu law which leqiiires 
notice to be given to the peilou in possession 
whose position may be considered analogous to 
the holdei of the legal estate in English lav?. 
GoVINDRAVt JLAVJI 

[I. L. R, 12 Bom. 33 

7 — Notice of possession of I'cnt —Notice of ten~ 
ancy — Purchaser ho7v far affected with notice of 
lessor's title.] Notice of possession of the rents 
of propel ty is notice of the tenancy; but does 
not of itself affect a purchaser with notice of the 
lessor’s title. Barnhart v Qreenshields. 9 Mooresj’s 
P. C., 18, leferied to. GuNAMONi Nath r. Bits- 
SUNT Kumari Da si. 

a.JL.R,16 Calc. 414 

(6) PURCHASE OP MORTGAGED PROPERTY. 

8 . — Asngnment of the equity of redemption by 
the 7nirtgaior — No notice to mortgagees of such 
assignment — No iliangc of name m CoUeetoi'^s 
boohs -JPurther advances by mortgagees to original 
mot'fgagor on same security — Suit by assignee of 
equity of redemption to ^'edeem —Liability of 
assignee to pay off the further admnoes to mart* 
gagor — Standing by — Allowing original mojdga- 
go7''s name to remain in Collector's boohsf] In Older 
to complete an assignment of an equitable estate 
in immoveable propeity, it is not necessary by 
English law that notice of the asssignment should 
be given to the owner of the legal estate. Nor is 
theie any lule of Hindu iaw which requires 
notice to be given to the persofi in possession 
whose position may be considered analogous to 
tbe holdei of the legal estate in English law. By 
a registeied moitgagc-deed,^ iii 1869 mortgaged 
ceitain pioperby with possession to the defend- 
ants. In 1871, Psold his equity of redemption 
to the plaintiffs, who allowed it to remain in PV 
name on the Collectoi’s register Subsequently, 
in 187.3, the defendants made further advances to 
Pon the security of the same mortgaged pro- 
pel ty. The plaintiffs sued to redeem. The Court 
of Fust Instance rejected the plaintiffs’ claim, 
being of opinion that their pui chase was not 
proved. On appeal, the Distiict Judge reversed 
the decree, holding that the sale to the plaintiffs 
was pioved He held, further, that the plaintiffs 
could not ledeem without paying off the further 
advance made by the defendants in 1873, on the 
ground that the plaintiffs had given no notice of 
their pui chase to the defendants, and had al- 
lowed P’s name to lemain on the Collector’s 
register as the ostensible owner. The plaintiffs 
appealed to the High Court : Held ^at the 
plaintiff’s title as assignee of the equity of re- 
demption was complete, although no notice of the 
assignment had been given to the defendants. 
But, although such notice was not necessary to^ 
complete the plaintiffs’ title, it was plain, upon’^ 
general punciples of gquity, that if the plaintiffs’ 
conduct was such as to amount bo a standing by 
and allowing the defendants to make fuxther 
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VENDOR AIJD PURCHASER - continued, 

(6) PURCHASE OF MORTGAGED PRCfrERTY 
^ — concluded. # 

advances to Plunder the supposition that he 
was still the owner of the equity of redemp- 
iiou, such conduct would give the defendants a 
better equity If the property ^as standing in 
P’,? name in the Collector’s books, the allowing 
it so to remain after the assignment would bo 
sufficient for the purpose. GoviitoRAV v, Ravji. 

[I. L. a 12 Bom. 83 


9. — Unregistered affreement hy mortgagor to seU 
io mortgagee— Snlmquent assignment of equity of 
redemption to third person for ralue, hut loith 
notice of agreement.] In a suit for redemption 
filed by an assignee for value of the equity of 
redemption against a mqptgagee in possession, it 
was found that the mortgagor had agreed with 
the defendant to sell the mortgaged premises to 
him, that part of the puiohase-money had been 
acknowledged as paid, and that the balance had 
been tendered in pursuance of the agreement. It 
was further found that the plaintiff had taken 
his assignment with notice of the above agree- 
ment and tender. The agreement was in writing, 
hut not registered : IJddj that though the agree- 
ment was not admissible in evidence as creating 
an interest in land, still it might be used for the 
pui'pose of obtaining specific performance, and 
the plaintiff having pdrehased the equity of 
redemption with notice as above was nob entitled 
to redeem. Per cur. :i,-~The plaintiff having know- 
ledge of the ^gieement was put upon enquiry to 
ascertain w'hebher the tender had been made and 
whether there was any objection to his purchase 
on that ground, * Ad AKKAL AM v, Thbbthan. 

[I. L. R. 12 Mad. 505 


(7) PURCHASERS, RIGHTS OP. 

XO.^f mmoDeable property —Might to good title.'] 
A purchaser of immoveable property is entitled 
to receive, and the vendor is bound to give, a title 
free from reasonable doubt. Pitamber Sundarji 
V. Oassibai. 

P. L. R.11 Bom. 272 

l8) VENDOR, SIGHTS AND LIABILITIES OP. 

tl.— Contract to sell land —VescUsion—Pe^saU 
hj registered deed.] Jl sued to recover certain 
land which he claimed under a registered deed of 
sale executed by the owner. Prior to the date of 
this sale to A, M had been put in possession of 
thelana under an agreement to put chase the land 
fox Es. 300. The sale-deed M had not been 
executed, because only Rs. 200 of the purchalo- 
^money had been paid to the owner : Me/d that 
4 could not recover, as it was not open to his 
vendor to rescind the contract with M. Moidin r. 
AtA^AH. « 

L. R. 11 Mad. 263 

4 .^- I 


VENDOR AND PURCHASER™- contimied, 
(Oj MISCELLANEOUS CASES 

12. — Sale hy Jtrgistrar — 7)fle to property piw* 
ehised at JR/gistrads sale — Doubtful fitle^ En- 
forcement of—Emlowment—ltcut charge.] The 
Court will not enforce a doubtful title on a pur- 
chaser where (/?) there is a renHonablo probability 
of litigation resulting ; or {h) where the title 
depends on tne construction and l(‘gal operation 
of some ill-expressed and inartificial instrument, 
and the Court holds the conclusion it arrives at to 
be open to reasonable doubt in some other Oouit. 
Case in which the title sought bo be eij forced did 
not fall witbiii these rules. Hally Doss Seal 
u . Nobin Chundee Doss. 

[I. Ii. R. 14 Calc. 618 

♦ 

13 — Sale set aside — Decree in favour of tender 
— Possession — Purehaser in possession after deeree 
and pending appeal — Aecldent — Loss hy fro — Li- 
ahility for damage,] The plaintiff and the second 
defendant A were brothers, and worked a cot- 
ton piess in partneiahip. In Augii.^t 1881 
sold the press for Us. 30,000 to 1^ (the first de- 
fendant), who paid A Rs. 5,000 eanu'st-monoy 
and wa.s pub into possesHioii. The plaintiff then 
brought a suit (No. 337 of 1881) against .^1 pray- 
ing for a dissolution of the parinership. V was 
also a party defendant to that suit. The plain- 
tiff alleged that Ra. 35,000 was mtujh too low a 
price for the press, and he objected to the sale, 
lie prayed that T might be restrained from con- 
tinuing in possession of the press and woiking 
it. and^ that a receiver might be appointed to take 
possession of it until further ordeis, On the 2Isfe 
April 1885. on a motion the Court refused to grant 
an injunction and receiver, but ordered V to pay 
Rs. 30,000 (id*., the balance of the pint chase- 
money), to the solicitors of the parties for invest- 
ment until the hearing of the suit, and ditected, 
that if that sum was not paid by the 2 1st May 1885, 
a receiver should bo appointetl to take possession 
of the press. The suit (/,«*., No. S27 of 1881), was 
heard on the 15th February 1887, when it was 
held by the Court that the sale by A to V was 
without authority ; that the defendant V took 
nothing under it, and that the plaintiff was 
entitled to have it sot aside. Certain matters 
still remained to be ijecided : bub on the 28th 
February 1887, the decree in the suit was made, 
giving effect to the findings already arrived at on 
the 15th February, The decree by consent direct- 
ed various accounts to bo taken, and, among 
others, aii account of the profits realised by 
the working of the gross by the defendant V 
since his possession thereof, credit being given to 
him for all sums expended by him in the repairs, 
maintenauco, and working of the said press and 
for the management thereof by him. The decree 
further ordered that the defendant V should 
be repaid the Es. 30.000 which ho had paid under 
the order of the 21st April 1885, and diiceted 
** that on such payment the said <hefendant F 
do forthwith give over possession of the press to 
the plaintiff and the defendant Af The de* 
fendant F at once gave notice of his inientiou 
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VENDOR AND PUROHASER-vwafeii^^. 
(9) MISCELLANEOUS CASES-fcBtfljr^Zei. 

to <ti)peal. There ■was some delay in draTving 
tip the decree. The inimifces were spoken to 
oa the ^Ist March 1387 ; the decree was sealed 
oe the L'lth. Apiil 1887. Meantime, on the 6th 
April 1S67» and while the defendatit K was 
still in possession, a hre broke out in the press 
and much damage was done. Subsequently to the 
paling of the decree as above stated, the press 
in its damaged condition was handed over t > the 
plaintiff’s firm by F, who also desisted from 
piosecuting his appeal, the injury t« the press 
i^iving made it contrary to his interest to ap- 
peal. In May 1887 the plaintiff filed the pie- 
sent suit, claiming to recover Els 60 000 from the 
defendant F as the vatue of the press or such 
further sum as might be necessaty to rebuild 
and restore it. He alleged that the fire was 
caused by the working of the pre'^s, and contend- 
ed that the working of the press by the defend- 
atit F after the decree of the 28th February 
was an act of trespass by him, and that, therefore 
independently of the question whether the fire 
was caused by the negligence of F and his 
servants, the said F was liable for the loss 
ojcasioned by the fire : lield^ that, independent- 
ly of negligence, the defendant F was not liable 
to the plaintiff for the loss occasioned by the 
fire. Down to the decree of the 28th Febiu- 
ary 1887, the defendant in keeping possession of 
the press and working it was, no doubt, a tres- 
passer, but aubscquenlly to that decree he remain- 
ed in possession and worked the press with the 
consent of the plaintiff. The maxim volenti non 
fit injuria applied to the circumstances of the 
case : Held, also, that no negligence having been 
proved against the defendant, the suit must be 
dismissed, Jamsbtji BaiuoRJl Bahadurji r. 
Ebrahim Yybina. 

[I. L. n. 13 Bom. 183 

VERDICT OF JURY. Col, 

1. Power to interfere with verdicts ... 106D 

See MAaiSTRATE, Jorisbictiok of— 
Powers of Magistrates. 

[I. L. R. 9 All, 420 

(I) POWER TO INTERFErS WITH VERDICTS. 

1. — Criminal Prorednre Coile^ 307 — Poioers of 
High Court on rofeirnoe under s 307 — Criminal 
Proeedure Code, s*i, 418, 423 (d).] No trial can be 
legally speaking, concluded jintil judgment and 
sentence are passed, and the trial of a case refer- 
red by a Sessions Judge to the High Court under 
8. 307 of the Criminal Procedure Cole remains 
open for the High Court to conclude and complete, 
either by maintaining the verdict of the jury and 
causing judgment of acquittal to be recorded, or 
by setting aside the verdict of acquittal, and caus- 
ing conviction and sentence to be entered against 
the accused. **The provisions of s. 307 of the 
Criminal Procedure Code are not in any way cut 
down by ss. 418 and 423 ; and the High Court has 
power, under s, 307, to interfere with the verdict 


VERDICT OP JTJRT^eonolM. 

(1) powe'r to interfere, with YBRDIOTS 

• — Goneluded, ^ 

of the jury where the verdict is perverse or ob- 
tuse, and the ends of justice requiie that such 
perverse finding should be set right The power 
of the High Courtf^s not limited to interference 
on questions of law, i.e,f misdirection by the 
Judge, or misapprehension by the juiy of the 
Judge’s directions on points of law. Queen- 
Empress r. McCarthy. 

[I. L R. 9 All. 420 

2. — Sessions Judge ^ Opinion of — Criminal Proce^ 
dure Code, s, 307 — High Courts Power of,"] In the 
exercise of its powers under s 337 of the Code 
of Criminal Procedure, the High Court will form 
and act upon its own view of what the evidence 
in its judgment proves ; but, in doing so the opin- 
ion of the Sessions Judges, no less than the ver- 
dict of the juiy, is entitled to its proper weight, 
Reg. V. Khunderao Rajbav, I. L R. 1 Bom 10 ; 
Queen v. Mnhhan Kumar, 1 0 Xj. R. 276 ; The 
Empress'^ Dhnnum Kazee, I. L R. 9 Calc.- 53 ; 
Queen-Entpress v. Jilania Bayal, I. L, R. 10 Bom, 
497 ; The Queen v. Ram Churn Ghose, 20 W. R. 
Cr. 33 ; The Queen v Sham Ragdl, IS B. L E. 
Ap. 19 ; 20 W. R. Cr. 78 ; The Queen v. Hurro 
Manjee, 14 B. B. R Ap 2 ; 21 W. R. Cr. 4 ; The 
Queen v. Wuzir Mundul, 26 W. R, Or, 25 ; The 
Queen v Kohln Clmnder Raneijee, 10 B. L B. 
Ap. 20 ; 20 W R. Cr. 70, ^referred to. Queen- 
Empress V . Itwari Saho. 

[I. L. R. 15 Calc. 269 

if> 

VOLUNTARY PAYMENT. 

See Contract, Act. ss. 69, 70. 

[I. L. R. 11 All, 234 

— Money paid, but not due, and paid under com~ 
pulsion — Contract Act (X2 of 1872), ss. 15,72. j 
In execution of a decree the plaintiff purchased 
certain property. Subsequently the defendant 
in execution of another decree against the former 
owner of the property, proceeded to execute bis 
decree against the same property, The plaintiff 
thereupon preferred a claim, which was dis- 
allowed, as ^he had not then obtained, and conse- 
quently could not pioduce the sale-certificate. 
In order to prevent the sale he then paid febje 
amount of the defendant’s decree into Court, 
and subsequently instituted a suit against the 
defendant to recover the amount so paid into 
Court to prevent the sale. The defendant con- 
tended that the amount was paid voluntarily 
and could not be recovered back : Held, follow- 
ing EooU Chand v, Ra^n Kishen Sing, B. R 8 I. A, 
93 : I L. R 7 Calc. 648, that it was mot a 
volui^jjary paymenfci^and that the plaintiff was 
entitled to a decree. Fatima Khatoon Ohowdrain 
V. Mahomed Jan thowdhry , 12 Moore’s I. A. 65 j 
10 W. R. P. C. 29. referred to Asibun v. Ram 
Proshad Pass, 1 Shorn© 25, doubted. JuGDEO 
Narain Sing v Raja Sjwg. 

[I. L. R. 15 Calc. 656 
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WmERim CONTRACT. 

See Evidence — Parol EvIdknce — 

^ VvRYlNU OK OONTKAlWriNG 

^ Written Instrumente, 

[I. L, R. 12 Bom 585 

WAIVER. 

See Compromise— C oMFiioiiiiBB OF Suits 
■under Civil Pl'ocedure Code. 

[I L. R 13 Bom 137 

See Cases under Jurisdiction— Ques- 
tion OB'* Jurisdiction— Constant 
OF Parti b:s and Waivicr of 
Jurisdiction. 

Juktsdigtion of Criminal Court— 
European Britisu Subji^cts. 

[I. L R. 12 Bom, 561 

See Limitation Act, 1877, Art, 7.7 

[I L, R. 14 Calc 352, 397 

^ [I, L. R. 12 Mad. 192 

See He VIEW — Ground for Pevcew. 

[I. L. R. 12 Bom. 228 

1. — ChellPyoeedure Code, 1882, 37 — Reeog)iized i 
agent — Agent'^s right to execnte decree obtained bg 
llini a<5 agent— Eonecnt Ion of deereOi^ P filed a 
suife in the Second Class Subordinate Judge’s 
Court at Mabad.^ As P resided at Thana, out- 
side tbe juiiadiobion of the Court of Mahad, she 
authoiized Jier agent, under a general power of 
attorney, to conduct the suit on ber behalf. The 
agent earned on the litigation up to the final 
decree passea by ^he Hign Coiut on- appeal in P's 
favour. The agent then sought to execute the 
decree. The Oouit at Mahad passed an older 
upon his granting only partial execution. 

Against this order the agent filed an appeal in the 
District Court at Thana Then, foi the first time, 
the judgment-debtors challenged the agent’s right 
to represent P, who was lesidiug within the 
Listiiot Court’s jurisdiction. This objection pre- 
vailed, and the appeal was dismissed * Held, that 
the agent could nob be prevented from executing 
the decree which he had obtained as agent No 
objection had^ been taken to the agent’s light to 
represent P at any stage of the litigation prioi 
to the final decree. Thfit objection must, there- 
fore, be deemed to have been virtually warn .d, 
and could nob be laised after tbe defendants had 
had their chance of success in the litigation, 
Parvatibai y. Yinaykk Panduranc- 

^ [I. L. R. 12 Bom, 68 

2. — Memissio^i of part perfoy mance of contract 
^Smn aeeefted onaccoimt of interest A hypo 
theoation-bond provided for payment of interest 
on the principal sum at the late of 9 pei cent, 
and contained a furtheP provision, that on de- 
fault being made xn payment of interest acern- 


WllVKRn“^vn/c/w.7r^7. 

iiig duc,''intor('st should be pan! fioin the date of 
the bond at the rate of 15 per cent. I)e|^ault 
was made when the fust and second payments of 
interest became due. Aftei tbe second payment 
had become due, the creditor accept»ed payment 
on account of inbexest of a sum, a little more 
than the arrears calculated at 9 per cent. In a 
.'-uib by the ei editor * Held, that the plaintiff liad 
not waived any right under the bond by accept- 
ing the payment on account of interest Nan- 
JAFPA r. Nan JAFFA. 

[I. L. R 12 Mad. 161 

S.— P.reenf!tm of decree — Decree pa gable dy 
mstalments—Difault — Limitation J A decree 
%vas made for payment of~mhe decretal amount by 
monthly instalments running over a peiiod of 
twelve years • and it was provided that on de- 
fault the decree-holder might execute the decree 
as a whole for the balance then due. In 1883 a 
default was made, and in 1884, the deciee-holder 
filed an application for execution in respect there- 
of, but did not proceed with it, and continued to 
receive the monthly instalments. In 1887, ho made 
another application for execution, in which ho re- 
lied on the same default * Held, that the default 
if it was one had been waived by the decree- 
holder, and that such waiver was a good defence 
to the present application. Humford v Peal, 
I L. R. 2 All. 857. and Jsmntullah Dalai v Kallg 
Churn Hitter, I, L. R 7 Calc. 56, diatinguiahed. 
Bhdddhu Lal i \ Rkkkhab Dab. 

[I. L. R. 11 All. 482 

WASTE. 

See Landlord and Tenant— Alter- 
ation OB’ (lONDlTlONB OF TEN- 
ANCY— CHANGE OF OULTXVATtON 
AND NATUUB: of LAND. 

[I. L R 10 Mad 351 

See Landlord and Tick ant— Forfei- 
T UR E- Breach of Condition 

[I. L. R. 10 Mad. 361 

WATER-GESS. 

See Oim 

[I. L. R. 10 Mad. 282 

See Madras Rent Recovb:hy Act, b. 11^ 

[L L. R 10 Mad. 282 

WILL. 

1. Attestation ... |073 

2. Oonsbruotion ... 1073 

, Oonstruotion of. 

See Costs— Costs out op Estate. 

[I, L. R-16 Galo. 725 

See Limitation Act, 1877, Art, 132. 

[1. L. R. 15 Gale. 66 
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V/lhh * 

(1) ATTESTATION. * * 

t.^i^urdd’^utJshin hidy — ‘‘ hi the preseut'e w/”— 
tiueeeuioii Aet (X of i8(io), ,s’. 50] After execu- 
tion of liot will by a testatrix, a p H7*da-naf^hh?i 
Iwiy, and its attestation iu her piesonce bj'' a wit- 
ness who had seen her execute it, it was pie- 
sente<I for reg’istration, the testatrix sittinj? behind 
one fold of a door which was closed, the other 
fold bciuff oiien, and the Registrar and another 
person who identified the testatrix being in the 
verandah outside the room behind the door of 
which the testatrix sat, all that the Registrar 
actually saw of her being her hand. The testatrix 
admitted her execution of the will, and her ad- 
mission was endorsed on the will and witnessed 
by the Registrar, and ^he person who identified 
her, at the same time ; Held, that the witness 
was in the presence of ” the testatrix within the 
meaning of s. 60 of the Succession Act (X of 
1805). Horendranarain Acharji Ohowdhry 
t\ Ohanorakanta LAinui. 

[I. L. R. 16 Gale. 19 

(2) CONSTRUCTION. 

2 — Ih'tjuest to charitp—PMie ehoidtif-^TeiiUs 
fijfeethip Imd —P^n'petiity — reliqions cere- 
fiwntes: 1(11 rozgar, fumtigdm, yezashoii, gliam- 
htiv, thud dosht — Ciotl Pi'ooediire Code, (^Act XIV 
(f/* 1882), 527.] A Parsi by his will directed 
that the income arising from one-third shaie of 
a bungalow m Bombay, to which he was entitled, 
should be devoted in perpetuity to the perform- 
ance of the ?vw/ < 77 * ceiemonies and the conse- 

cration of the ‘mningdui and the recitation of the 
yezmhni and the annual ghamhar and doela 
ceiemouies.” He fuither diiected that the said 
shaie should not be sold or moitgaged. Evidence 
was given whicli showed that the above-mention- 
ed religious ceremonies were performed among 
Farsia rather with a view to the private advan- 
tage of individuals thau for the public benefit: 

that the trusts of the will were void, and 
that the diiection, that the prooerty should not be 
sold, was invalid. Ltmji Nowroji Banaji v, 
Bafuji Ruttonji Limbuwala. 

[I. L. R. 11 Bom. 441 

f* 

over on. failure of prior dense'] A 
testator made the following disposition by his 
will : I appoint my brother X sole executor 

of my estate and effects after my decease, who 
shall pay all my debts and collect all outstandings. 
My wife is supposed to be in the family way ; 
should she bring forth a male, in that case he 
will bo the sole heir of my property and effects 
on his attaining proper age. If, on the 
hand, she is delivered of a female child, all the 
expenses of her marriage or maintenance till 
that period should foe defrayed from my estate. 
I also wish tteit she should receive^ a legacy of a 
Government 4; per cent, promissory note for 
Rs. 2,000 on her attaining proper age. hi case 
m,y son dies before, attaining proper age^ all my 


• • # 

WILL — contin ned 

CONSTRUCTION-cD»if7^e?n*^f. 

cstatemand property should be taken possession (f 
by my brother My wife is to rec^ve a Govern- 
ment 4 per cent promissory note for Rs. 1,000 as 
a legacy, and is to be maintained from my estate 
if sbe continues t<;^live in oui family dwelling- 
house under my brother’s protection/’ The child 
with which the widow was enciente turned out to 
be a daughter Held, that the clause m italics 
was one purporting to give the piopeity, and not 
only the management of it, to iV, the power of 
management having already been given him. in 
appointing him executor , that the piovisions for 
maintenance of the widow, and for the marriage 
expenses of the daughter, tended to show (pub- ^ 
ting aside the legacies that the widow and daugh- 
ter were not to take the larger estate which they 
would have successively taken as heiresses : and 
that the wife of the testator having borne to him 
a son, and the apparent intention of the^ testator 
having been to give the estate to iV, if the son 
did not take, or if the estate to the son failed 
by reason of his not attaining proper age^ the 
gift over to X, on the principle laid down in 
Jones V. Westeomt?, 1 Bq. Cas., Abr., 246, took 
effect on failure of the gift to the son, even 
though such failure was not in the precise manner 
expressed in the terms of the gift. Okhoymonet 
Dasee V. Nilmoney Mullick. 

[X. L. R. 16 Calc. 282 

4 ^Yesting — Period if distribution^ Gift of 
dindends.] S, a Portuguese inhabitant of Bombay 
by his will, dated 19th March devised alibis 
estate, real and personal, to his executors in trust 
to realize the same, and invest the proceeds thereof 
in the publie funds, and directed as follows 
“(1) The dividends arising therefrom shall be 
applied, at the discretion or my executors, 
towards the maintenance and education of my 
children until each of my sons attains the age of 
twenty-one years, when his or their share shall 
be paid unto him or them ; ” “ (2) I desire, further, 
that whatever may be remaining of the moneys 
collected by my executors, after all my sons shall 
have attained the age of twenty-one years and 
after my daughters shall have been married, shall 
be distiibuted, after deducting Rs. 2.000 as dowry 
given to two daughters, in equal parts between 
my sons and daughters that may be surviving at 
the time ; ” “ (8) In case any of my^ children shall 
happen to die under twenty-one years, then I give 
and bequeath the share or shares of him, her, or 
them, so dying, unto the survivors or survivor of 
them : ” i?eZ^f,that the gift to the sons, contained in 
the first clause, was a gift of his share of the divid- 
ends to each sou on his attaining twenty-one years 
of age, and that by each gift his share" of the 
coi^is tjecame vestbd in each son when he attain- 
ed that age : Held^ further, that the provisions 
of the third clause, which related to the distribu- 
tion, did not divest the shares so vested. Clear 
words must be used to divest an estate once 
vested : Held, also, thav?only such of the daughters 
as were surviving at the period of distribution 
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WILL 

(2) C0NSTRU0TI0K—6V>/d6‘?w^/;Y^. 

Specified in tlie second clause of the will^ were 
entitled to a"* share in the estate. Be Souza r. 
Vaz. 

[I. L. R. 12 Bom. 137 


5.— Vesti??!^ — Postponement of onJoynie^it’—Acou^ 
mulation until the (tge of thirty,^ The testatoi 
bj his will constituted his twcT disciples, S and J 
(aged eighteen and eleven yeais respectively), his 
heirs, subject to the conditions wiitteu below,” 
and he directed that out of the neb income of his 
estate his trustees should expend Rs. 500 every yeai 
for the maintenance of each disciple or pay that 
amount to each disciple every year, and that 
when jr should attain the age of thirty years, the 
trustees should give to «/ the net residue of his 
property remaining at that time, or in the case 
of Ps decease, should ^give the same to S‘ HeU^ 
that the property vested m J on the testator's 
death, but only for a life estate; Held, also, 
(reversing the decision of Jakdine,, J..) that the 
directions for postponement of enjoyment aftei 
the coming of age of the devisee must be dis- 
regarded, and that (subject to the payment of 
Ba. 500 a year to 8.) the income of the pioperty, 
(including all income accrued since his majority) 
must be paid to J, the respondent retaining the 
corpus until J should attain the age of thirty 
years. Gosling v. Gosling ; Johns 266, followed. 
Gosavi Shivgak Dayagar t Rivett-Carnac 

tl. li. B. 13 Bom. 463 

WITHDRAWAL OF PART OF SUIT. 

45^(3 IMunsif, Jurisdiction op, 

[X. L. R. 10 Mad. 152 

See Plaot— Amendment oip Plaint. 

[I. L. R. 10 Mad. 162 

WITHDRAWAL OF SUIT. 

^ See Appellate Court — Exercise of 
Powers in various Cases— 
Plaint. 

[I L, R. 9 All. 191 
[L. R. 13 I. A. 134 

^ See Vekkan Agriculturists Belief 
Act, ss. 53, 5i, 

tl* Ii. R. 12 Bom. 684 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[1 L. R. 11 Mad. 322 


1 Procedure Code, s. S7S---Wmdmwal 
of suit with hherty to hring feesli On the 

6bh September 1374 E a Hindu and his sons 
borrowed Rs. 6 000 from Fund mortgaged to him 
certain land, items 1, 2, and 3. On the 7th Sen- 
lember 1871, F borrowed Rs, 5,000 from E P' 
and mortgaged his rights % items 1 and 2 and 
land m hx% own to B^iV. In 1 377 B bought 


WITHDRAWAL OF SUIT- 00 nt In Ned. 

at a sale m execution of a decree against R the 
share of E m the said items i and 2 subject to 
the mortgage created by I? on 5th September 
1874, and to another mortgage cioatod by Ron 
11th January 1875. In 1880 R JF sued F and 
the sons of E for airoars of interest due under 
his mortgage-bond, 'J'his suit was withdrawn 
with libel ty to bring a fresh suit for the principal 
and interest due under the bond In 1885 Jl TV* 
sued the sons of E and F to recover piiucipal 
and interest due under his nioitgage-bond : Held 
that the claim of if JF was not ban ed. Fen ra- 
ta V, Banga. 

[I L. R. 10 Mad. IGO 

2,Speclfic EelUf Act (tI877 — 1), s, 21— 
tt07i — Agreement to refer — Order under s. 506, 
Civil Procedure Code, to refer matters in dispute in 
actio7i then pending — Order under s. 37 3 , pending 
the reference, granting plaint if permission to with- 
draw until liberty to bring fresh suit,'] The par- 
ties to a suit, while it was pending, agreed to re- 
fer the matters in dift'orencc between them to 
arbitration and for this purpose applied to tho 
Couit for an order of leferencc under s. 506 of 
the Civil Procedure Code. The application was 
granted, arbitrators were appointed, and it was 
ordered that they should make their award within 
one week. Before the week had expired, and 
befoic any award had been made, one of the par- 
ties made an ex-parte application under s. 373 of 
the Code for leave to withdraw from the suit with 
liberty to bring a fresh suit in respect of tho 
same subject-matter. The application was grant- 
ed, the suit struck off, and a fresh suit instituted 
in pursuance of the permission thus given by 
the Courti. In defence to this suit it was pleaded 
that the suit was barred by s. 21 of the Specific 
Belief Act (I of 1877) : I/eld that the Court in 
the former proceedings had no power to revoke 
the order of reference prior to award except as 
provided by s. 610 of the Code ; that consequent- 
ly the Court’s order under s. 373 was ultra vires 
if involving such revocation, or. if not involving 
it, left the order of reference still in force ; that 
in either alternative the suit was barred by s. 21 
of the Specific Belief Act ; and that it was 
immateiial that the period within which the 
award was to be mR^le expired before the, bring- 
ing of the second action. Per Tyrrell, J., that 
the suit Was barred by the second clause of 
s. 373, the Court having had no jurisdiction to pass 
the order under that section, or. having referred 
the suit to arbitration, to restore the suit to its 
file and treat it as awaiting the OourFs decision. 
Sheoameer V. Beodat. 

II. L. It 9 All 168 

Civil Procedure Code, ss, 373, 374, 647— 
Application for cxecuium witMa^mon by decree- 
holder--- Act XV of 1877, seh. IfjYo, 17J) (4).] 

S 647 of the Civil Procedure Code makes ss. 373 
and 374 applicable to proceedings iif execution of 
decree. Kifayat All v. Earn Singh,!, L. R. 7 All. 
359, and Pirjade v. Piijade, t. L. R, 6 Bom. 
681) followed, Tara Chand Meg raj v. Kashiuttih 
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WITHDRAWAL OP 

Tt imhtih, I.L»U.H>Bom.(>2, ShetU 

Pvriaftmhi Ohtrvat, r. L R. 7 Mad. 2o0. dissent- 
ed from. A first appH cation for execution of a 
decree was withdrawn foj the decree-holder on 
account of formal defects, the Oourt returning- the 
application, but without giving permission to the 
dccnic-holder to withdraw with leave to take 
fresh proceedings : JTeU that, with reference to 
the second paragraph of s. 37.^ read with s 647 
of the Code, the decree-hohier was precluded from 
again applying for execution ; bub that, even 
jwsuming that permission to apply again could be 
inferred from the action of the Court in^ return- 
ing Jishe application, s. B74 was applicable so as to 
make a subsequent application presented five 
years after the decree barred by limitation, with 
reference to art. 179 of thS Limitation Act. Sa.r- 
J0 PAiASAD W SiTA RAM. 

(I. L. R, 10 AIL 71 

4 ,— Procedure €ode^ s. of 

$%it-^Bccree conMnunq cla-uae dating that a fresh 
mit might he imtitated as to a paH of the suhjeet- 
m(itter-‘Jle,^judicat<i'] A suit for possession of 
irntnioveable property was wholly dismissed, on 
the ground that the plaintiff had nob made out 
his title to the whole of the property claimed, 
though he had proved title to a one-third share 
of such property. The deoiee included an oidei 
in these terms : — This order will not prevent 
the plaintiff from instituting a suit for possession 
of the one-third interest of M L in the fields speci- 
fied in the deed of sale,” upon which the suit was 
based. No appeal was prefened from this decree. 
Subsequently the plaintiff brought another suit 
upon the same title to recover possession of the one- 
third share refeired to in the order just quoted: 
JMil by the Pull Beuch that the Court in the 
foiiner suit had no power to include in its decree 
of dismissal any such reservation or order; 
that the fact that the decree was not appealed 
against did not give the order contained in it, 
which was an absolute nullity, any effect. Kad- 
ratx, Bimty I. L. R. 9 All. 165. Gayiesh IlaiY, Kalha 
Prasad^ I. L. R. 5 All 695, Salig Rani Pathah v. i 
Tirhhawan Pathah^ Weekly Notes, All 1885, 171, j 
and Muhammad SaHni v Nahlan Bihi, I. L. R. 
a All. 282, explained. Sukh Lal v Bhikhx. 

, ri.*L. R* 11 AIL 187 

5, — IninsdiOtkm — Withdrawal of part of claim-- 
Pari of proper tg in, suit with hi and part without the 
jurM'wtkm of the Court:] Suit for partition and 
possession of an undivided share of property sold 
to plaintiff by an aged goslia lady of the class of 
Canarese Mahomedans called Navayats. The 
property sold was the vendor’s share as heiress 
of her father, brother, and sister, who died in j 
1866, 1866, and 1871, respectively; hut it appeared I 
that the property of the family had been in the I 
possession* of one managing member since 1866 
The plaintiff, during the suit, withdrew his claim i 
against that part of the immoveable property in j 
suit, which was within the local limits of the 
iiuisdiction of the Oouib, having compromised 


— conviuded. 

with the defendants, who had it in th*eir* posses- 
sion, and puisued his claim against the other 
immoveftble property and obtained a decree : Held, 
that the withdrawal of the claim with regard to 
the property situated within the local limits of 
the juiisdicHon of t! e Court (the compromise 
not having been shown to be otherwise than bond 
jide) did nob operate to take away the juiisdiction 
of the Court to adjudicate on the plaintiff’s suit. 
Khatija V . Ismail.* 

n. L R. 12 Mad. 380 


WITNESS-^OIVIL OASES Col. 

1. Person competent to be witness ... 1078 

2. Absconding witnesses ... 1079 

3. Examination of witnesses ... 1079 

4. Privileges of witnessses ... 1079 


, Damages Caased.hj False State- 
ment of. 

See Damages— Suits foe Damages — 
Toets. 

[LL.R-10Mad 87 

See Evidence Act, s. 132. 

- fI.L.R. 12 Bom. 440 

See Right op Suit— Witness. 

[1. L. R. 10 Mad 87 

[I.L.R. 15 Gale 264 
, Examination of 

See Company — Winding-up— Costs and 
Claims on Assets. 

[I. L. R. 14 bale. 219 

See Costs— Special Gases— Companies’ 
Act 1882. # 

II. Ji. B. 14 Gale. 219 
, Order for Examination of 

See Insolvent Act, s. 36. 

[I. L. R. 11 Bom.TSl 
, Omission to Examine. 

See Special Appeal— Procedure in 
Special Appeal. 

(I. L. B. 13 Bom. 336 

(1) PERSON COMPETENT TO BE "WITNESS. 

1, — Criminal Procedure Code, 1882, s 488— 
Evidence Act {Aetl (/1 872), s. 120 — Bastardy pro- 
ceed mgs— Order of affiliation— Evidence — tom- 
petent witness — Maintenance, order of Crimi- 
nal Court as to.] Bastardy proceedings un^er 
the piovisionsof s 488 of the Criminal Procedure* 
Code a¥ 0 »injbhe nature'^of civil proceedings, with- 
in the meaning of s. 120 of the Evidence Act, and 
the person sought to be charged is a competent 
witness on his own behalf, NUR Mahomed t?- 
BismullaJan. 

[L L. E. 16 Calc 781 
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WITNESS— OlVIL OASEB-^eimtlmed 

- (2) ABSCONDING WITNESSES. 

2 — Civil Froe%lurd Code^ 1882, s, Produc- 
tion of document — Court's jurisdietiou to punish a 
witness for refusing to produce a document — Pro- 
cedure — Penal Code Act {XLV of 1860), s. 175 — 
Criminal Procedure Code (^c^ X of 1882), ,<?. 480.] 
A witness was summoned to produce a document 
in Couifc in connection with a certain suit. He 
attended the Court, but did 3?tOt produce the docu- 
ment, stating on oath that it was not in his posses- 
sion. But this statement was disbelieved, and 
the Court fined him Rs. 75 under s. 174 of the 
the Code of Civil Piocedure . Held, that the fine 
was illegally levied. The jurisdiction of the Court 
to punish under s. 174 of the Civil Procedure Code 
exists only in the case of a witness, who, not 
having attended on summons, has been arrested 
and brought before the Court. The case of a 
witness who having a document will not produce 
it is provided for by a. 175 of the Penal Code, 
and s. 480 of the Code of Ciiminal Procedure. 
IlT RE PrEMCHANB DoWLATRAM 

(1. li R, 12 Bom. 63 

(.8) EXAMINATION OP WITNESSES. 

B,-^Pcfusal to eoramine taitnesses — Dismissal of 
suit hj first Court without escamming defendants' 
witnesses — Reversal of decree on appeal — Duty of 
Appellate Court to direct examination of witnesses 
before 7'eversing decree.'] Where a Court of First 
Instance, consideriug ib unnecessary to examine 
certain witnesess for the defence, dismissed the 
suit, and the ipwer Appellate Court, disbelieving 
the evidence of those witnesses for the defence 
who were examined, allowed the plaintiff’s appeal: 
JEfeld^ that before doing so. the lower Appellate 
Court shoiald have afforded the defendants an 
opportunity of supplementing the evidence which 
they had given in the first Court by the testimony 
of those witnesses whom that Court had declared 
it uunecesasry to hear, and that the case must 
he regarded as one in which the first Court had 
refused to examine the witnesses tendered by the 
defendants The Court directed the first Court 
to examine the defendants’ witnesses, and, having 
done so, to return their depositions to the lower 
Appellate Court, which was to replace the appeal 
upon its file and dispose of it. Khuda Bukhsh 
i\ Imam Ali Shah. 

[I, L B. 9 AIL 339 

(4) PRIYIEEGES OF WITNESSES. 

4 —Right of Suit — Slander— Slander uttered by 
ivitness whilst under examination tn judicial 
piwceeding.] A witness m a Court of Justice is 
absolutely privileged as to anything he may say 
"as a witness having reference to the enquiry on 
which he is called as a Witness, Jhep plaintiff 
sued to recover damages for slander, the state- 
ment complained of being alleged in the plaint 
to have been made by the defendant while being 
examined as a witness during the hearing of a 
esase before a Magistr^e. It was found that the 
statement was made in answer to questions put 


-WITNESS -CIVIL OASES-f ^nitinued. 

(1) PRIVILEGES OF WITNESSES— 

to the defendaui as a witness and allowed by the 
Court as relevant to the case. The plaintiff 
alleged that) the statement was made maliciously, 
that the defendant bore him a grudge, and that 
it was to give vent to that grudge and to injure 
his reputation that the statement was made: 
Held, that the plaint disclosed no cause of action, 
and that the suit bad been properly dismissed, 
Bhikumber Sing-h r. Becharam Siegae. Bhi- 
kumber Singh v Goti Kristo Das. 

^ [I. h. R. 15 Calc. 264 

See Chidambara v, Thirxjmani. 

[I.L. R 10 Mad. 87 

5. — Penal Code, s. 500 — Statement by ivitness — 
Defamation.} M S was eonvioted under s 500 
of the Penal Coce of defaming S 8 by miking a 
certain statement when under cioss-examination 
as a witness before a Court of Ciiminal Jurisdic- 
tion Held, that the conviction was bad. The 
statements of witnesses aie privileged : if false, 
the remedy is by indictment for perjury and not 
for defamation. BIanjya v. SiwiiA Shktti. 

[I. L. R. 11 Mad. 477 

6. — Defamation— > Cause of aetlon—Ve7*bal abuse 
— Special damage.] The plaintiff was cited as a 
witness by one N in a suit instituted by him 
against defendant. After plaintiff’s evidence had 
been concluded, in which he stated that there 
was no enmity between him and defendant, the 
defendant was examined by the Court, and stated 
that there was enmity between him and tho 
plaintiff, and on tho Court inquiring to know what 
was the cause of enmity, defendant used words 
conveying the meaning that plaintiff’s descent, 
was illegitimate . Held by Brodhurst, J., that 
under the circumstances, the statement complain- 
ed of was made by defendant while deposing, 
in the witness-box, and therefore absolutely 
privileged. Per Mahmoob, J. (conti'a), that the 
question whether or not the statement complain- 
ed of was made by defendant in course of his 
deposition, or after ib was finished and when he 
was no longer in Jhe witness-box, had not been 
tried, and the order remanding the orso for trial 
on the merits was right. Further, that tho 33ng- 
lish law of slaudor as forming part of the law of 
defamation, and, as such, drawing somewhat arbi- 
trary (Ustinctiiona between words actionable per sc 
and words requuing proof of special or actual 
damage, is nob applicable to this countiy, cither 
by reason of any statutory provision or by any 
uniform course of decision sufficient to establish 
such distinctions as part of tho common law of 
British India ; that whilst the English law of 
defamation recognises no distinction between 
defamation as such and personal insult in civil 
liability, the law of British Indiip. recognises per- 
sonal insult conveyed by abusive language as 
actionable per se without proof of special or actual 
damage j that such abusive and insulting Ian- 
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(1) ITIIVILEGES OP WITNESSES— 

giiaia^o^iinleas excused, or piofcected by any other 
rule of law, is ri Itself a substantive cause of 
iwbion and a civil injury, apart fiom defamation 
and that malice is an clement of liability foi 
abuHivo and msnltmo: language, and that such 
malice will be piesumed or inferred, unless the 
contrary ih shown ; that when the defendant is 
absolutely piivileged and piotected by reason of 
the office or occasion on which he employed such 
language, he renders himself subject to a civil 
liability for damage, iiiespeebive of any plea of 
Justification based upon proving the truth of the 
statements contained in the abusive and insulting 
language complained of ; that the lule of Eng- 
lish law as to the privilege or protection of a 
witness in regaid to defamatory statements made 
in the witness-box is based upon a public policy 
which is equally applicable to insulting and 
abusive language used by such witness; and 
such statements when made in the witness-box 
aio piivileged and protected, even though made 
maliciously and falsely, so long as they are lele- 
vant to the inquiry in the bioadest sense of the 
phrase ; and that even where such statements have 
no refcience to the inquiry, the defendant may 
prove the absence of malice and that they weie 
made in good faith for the public good. Bawan 
Singh i \ Mahip Singh. 

[I L. R 10 All. 425 


WITNESS-ORIMIRAL OASES. Col. 

1, Person competent to be witness ... 1081 

2. Examination of witnesses ... 1082 

B. Oonsideration and weight of evi- 
dence ... ... - 1082 


See Complainant. 

[I. Ii. R. 13 Bom. 600 

See Penal Code, s. 179. 

[I L. R. 13 Bom. 600 

(1) PERSON COMPETENT TO BE WITNESS. 

Evidence Act, s Competency of persons 

of tender yeurs,^ The competency of a person to 
testify as a witness is a coni^tion precedent to the 
admin ii^/rati on to 1dm of an oath or affirmation, 
and is a question distinct fjom that of his ci edi- 
bility when ho has been sworn or has affirmed. 
In determining the question of competency, the 
Court, under s. 118 of the Evidence Act, has not 
to enter into inquiries as the witness’s leli- 
gious belief, or as to his knowledge of the con- 
sequences of falsehood in this world or the next 
It has to ascertain, in the best way it can, whether, 
from the extent of his intellectual capacity 
and understanding, he is able to give a rational 
account of what he has seen or heard or done on 
a particular occasion. If a person of tender years 
or of very adv^inced age can satisfy these require- 
ments, bis competency as a witness is established. 
Queen-Empress v, Eal Sahai 

[I. L. E. 11 All 183 
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(2) ENfAMlNATION OE WITNESSES. 
^.-.^s^itness called hy Court — Tendering 
nesses for etoss-eseaynination — Crimi7ial Pracedui'e 
Code {Act Xu/18'^2), 5 640.]^ lu a trial before 
the Sessions Court the prosecution is not bound to 
tender for cross-exaipination all witnesses called 
befoie the committing Magistrate The CouiiJ 
should not call a wicness on whose evidence it 
could not put impl^t reliance Queen-Empbess 
r. Kaliprosonno Doss, 

[I. L. K, 14 Calc. 245 

(3) CONSIDERATION AND WEIGHT OF 
EVIDENCE. 

3 — Mt idmce diehelieed tn some parts and ac- 
cepted in otlios ] Wheiethe evidence at a trial is in 
part di.sbeheveii, as to which part it is thought 
that the witnesses had committed peijury, it is 
unsafe to accept the evidence of tho.se witnesses 
in other paits and to convict the piisoner theie- 
on. Jaspath Singh v. Queen-Empiiess. 

il. L. B. 14rCalo.a64 

WBONGFUL CONFINEMENT. 

See Wrongjpul Restraint, 

CI. L. R. 12 Bom, 377 

^Penal Code, S9. 339. ZiO, U^^Wi-ongful re- 
$traint — Malice . Malice i'S not an essential ingre- 
dient in the offence of • wrongful confinement ’ as 
defined by s 340 of the Indian Penal Code 
(Act XLV of 1860). The offencecs complete when 
a peison is wiongfully lestiained in sjjch a man- 
ner as to be pi evented from proceeding beyond 
ceitain cucumseubing limits. And a person is 
wiongfully resti allied when hq^ h voluntarily 
obstiuoted so as to be pi evented iroxn pioceeding 
in any direction in which he has a right to pio-* 
ceed. The accused as abkaii inspector visited a 
toddy shop where the complainant and one 
D were employed as agents for the sale 
of toddy. Having reason to suspect that 'an 
offence under the Abkaii Act (Bombay Act V of 
1878) bad been committed, the accused made an 
inquiiy, in the course of which the complainant 
made certain statements implicating his fellow- 
servant. The accused thereupon resolved to 
prosecute J> and make the complainant ^ ar 
witness in the case. In older to spi event him 
being tutored, the accused ordered his sepoy to 
bring the complainant to his camp, and there 
detained him during the night, and on the fol- 
lowing morning sent him in charge of a sepoy to 
a Magistrate’s Court, where the complainant 
repeated the statements made by Mm befoiqthe 
accused. He was then allowed to go away. The 
accused pioseouted ^ I>, and in the eoui^e of 
his trial admitted in his deposition that he had 
ordered his sepoy to biing the complainant to his 
camp, and had detained him there during the 
night After the termination of JTs tnal^, 
the complainant charged the accused with 
wrongful confinement under s. 342^ of the 
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Indian Fenal CodA. Tbe accused pleaded that the 
rcpraplainant hqd voluntaiily come to Infant to 
have his statements reduced to wntiiii^> and that 
he had of his own accord stopped m his camp 
' during the night* The trying Magistrate iiehi 
this plea pioved and dischar^d the accused under 
s. 258 of the Code of Ciiminal Fiocedure 
(Act X of 1882) The Sessions Judge held that 
though the accused had detanked the complainant 
m his camp during the night, still he was not 
guilty of atjy offence under the Penal Code, as he 
had acted witliout malice and to the best of his 
Judcrment : Held, by the High Court on revision, 
that the mere ciicumstance that the accused had 
* acted without malice and to the best of bis judg- 
ment did not protect him. if his act otherwise 
satisfied the definition of s. 810 of the Indian Peual 
Code Dhania v, Clifford 

. [I. L. TSL 13 Bom. 376 

WRONGFUL RESTRAINT. 

• See Wrongful Confinement. 

[i. I. At 13 Bom. 376 

— Penal Code, 52, 70, 09 and 842 — Act done Iry 

a persm hy mlHalte offaet mgood faith belie 
hinmlfjmtified by of pneate defence 

against acts of a public seroa at aeting bona fide 
mider colour of Ms ofice-- Act Xlllof'x^o^) *s\ 85 
^Reaso7iahle suspiclfin-^ Obstruction to a police- 
officer while acting m exeeiition of duty — 
^Criminal Pe^ednre Code AT of 1882), 

« 54 3 On the 29th December 1 887, the accused, 
a police-coistable, was on duty at a temporary 
post near the Arthur Crawfoid Market His 
turn of dut;^ lasted from 4 to 7 a.m. Between 
6-80 and 7 A.M.* he saw the complainant cairy* 
4ng under his arm three pieces of cloth. Suspect- 
ing that the cloth was stolen propeity, he went 
up to the complainant and questioned him. In 
answer to one of the questions the complainant 
stated that the cloth was made in England. The 
accused noticing that each piece bore Gujarathi 
marks, and not knowing that such marks are 
placed on English-made goods, concluded that 
.this statement was false and that the cloth had 
stolen. He took hold of one of the pieces 
olotii examine it more closely. 

The objected to this, and theie was 

between them for the possession of the 
' arrested the complain- 
ant ana took him to a European Inspector to 
whom he stated the facts, alleging that ho had 
arrested the complainant because he had assault- 
ed him. The Inspector seeing that the complain- 
ant %as an old man, and on the accused saying 


WRO|fGiFUL RESTRAINT. ^eonehided. 

ho was not hurt, let the complainant go. The 
complainant then lodged a^com plaint before the 
Acting Chief Presidency Magistrate charging 
the accused with wrongful restraint and wrong- 
ful confinement, offences punishable under ss. 841 
and 843. respectively, of the Indian Penal 
(■'ode (XLV of 1 860.) The defence was that the com- 
plainant had assaulted the accused, and had been 
on that account arrested and kept in confine- 
ment until released by the Inspector of Police, 
The Magistiate found that there was no justifica- 
tion for Jthe suspicion which the accused profess- 
ed to entertain; that theie weie no reasomy^le 
giounds for questioning the complainant about 
tlie cloth in his possession, and that the scuflie 
was caused solely by the action of the accused 
in treating the complainant without any valiil 
leasou as a suspected thief. The Magistiate 
convicted the accused of wrongful confinement 
under s. 843 of the Indian Penal Code (Act 
XLV of 1860), and sentenced him to four monthn* 
rigorous imptisomneub : /ield, by the High Court, 
that the conviction was wrong. The accused 
liaving, under tho oiroumatances of the case, 
an honest suspicion that tho cloth in the pos- 
session of the complainant was stolen property 
was justified in putting questions to tlie com- 
plainant, tho answers to which might clear 
away his suspicions, and having received an- 
swers which were not, in his opinion, satis- 
factory, he acted under a bonijide belief that 
he was legally justified in detaining what he 
suspected to be stolen property. The putting of 
questions to the complaiuant not for tho purpose 
of causing annoyance or from idle curiosity, but 
in order to clear up his suspicions, was an indica- 
tion of good faith, as defined in a. 52 of the 
Indian Penal Codo (Act XDV of 1860). He was 
theiefore protected by a. 79 of the (lode. Even 
though the act of the accused in detaining the 
cloth might not have been strictly justifiable by 
law,— -that is, even though thero might not have 
been a complete basis of fact to justify a reason- 
able suspicion that the cloth was stolon property, 
— still the complainant had no right of private 
defence under s. 99 of the Code, as the accused 
w’as a public servant acting in good faith under 
colour of his office, and his act was not one 
which caused the apprehension of deaih or of 
grievous hurt. The complainant was not justi- 
fied in refusing to allow the accused to inspect 
the cloth, in snatching it from his hands, and in 
scuffiing with him. Ho was thorofore legally 
arrested, under s. 61, cl* 5 of tho Criminal 
Procedure Code (Act X of 1883), for obstructing 
n> police-officer while acting in the execution of 
his duty. Bhawoo Jivajt c. Mutji Bayal. 

[I* Ii* it 12 Bom. 377 
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Indian Penal The accused pleaded that the 

repm plain ant h^d voluntaiily come to hiTTent to 
have his statements reduced to wiitinnfj and that 
he had of his own accord stopped itx his camp 
during' the nighh The trying Magistrate lield 
this plea proved and disciiargjed the accused under 
8. 253 of the Code of Criminal Piocedure 

(Act X of 1882). Tim Sessions Judge held that 
though the accused had detailed the complainant 
m his camp duiing the night, still be was not 
guilty of any offence under the Penal Code, as he 
had acted without malice and to the best of his 
jud<ymeiit ; Held, by the High Court on revision, 
that the mere circumstance that the accused had 
• acted without mahee and to the best of his judg- 
ment did not protect him. if his act otherwise 
satisfied the definition of s 3 10 of the Indian Penal 
Code Dhania v, Clifford 

• [I. L. R. 13 Bom. 376 

WRONGFUL RESTRAINT. 

♦ Wrongful Confinement, 

U-L iw 13 Bom. 876 

^ Penal Code, m 62, 79, 99 and 342 — Act done Iry 
a person^ hy niatalie of fact m good faith heltenng 
hmeelf jmtlfied hy law-^lltghi of pneate dtfenee 
against acts of a p^iU to servant acting horn fide 
mider colour of hU office — Act XIII 35 

••^Reasonahle xmspictfuh--- Ohstrnctwn to a police- 
iifficer toJnle acUng in execution of duty — 
^Criminal Pr^ednre Code {Act X of 1882), 
54] On the 29th December 1887, the accused, 
a police-colistable, was on duty at a temporary 
p{'st near the Aithur Crawford Market. His 
tuin of duty^ lasted from 4 to 7 a.m. Between 
6-30 and 7 A.M.*he saw the complainant cairy- 
.ing under his arm three pieces of cloth. Suspect- 
ing that the cloth was stolen property, he went 
up to the complainant and questioned him. In 
answer to one of the questions the complainant 
stated that the cloth was made in England. The 
accused no.ticing that each piece bore Gujarathi 
maiks, and not knowing that such marks are 
^ placed on English-made goods, concluded that 
.this statement was false and that the cloth had 
stolen. He took hold of one of the pieces 
olotu order to examine it more closely. 
Tile compi^iP*^ot objected to this, and there was 
between them for the possession of the 
accused then anested the complain- 
ant and took him to a European Inspector to 
whom he stated the facts, alleging that he had 
arrested the complainant because he had assault- 
ed him. The Inspector seeing that the complain- 
ant %a8 an old man, and on the accused saying 
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lie was not hurt, let the complainant go. The 
complainant then lodged nAcoirplaint befifi'e the 
Acting Chief Presidency Bliigistrate charging 
the accused with wrongful reatiaini and wrong- 
ful confinement, offences punishable under ss. 341 
and 342. respectively, of the Indian Penal 
('’ode (XLV of 1 860.) The defence was that the com- 
plainant had assaulted the accused, and had been 
on that account arrested and kept in confine- 
ment until released by the Inspector of Police, 
The Magistiate found that there was no jusfeifi<*a- 
tion for ^he suspicion which the accused profess- 
ed to entertain ; that there were no rcasoniy;)Ie 
giounds for quevstioning the complainant about 
the cloth in his possession, and that the scuflle 
was caused solely by ti:e action of the accused 
in treating the complainant wdthoub any valid 
leasou as a suspected thief. The Magistaate 
convicted the accused of wrongful confinement 
under s. 342 of the Indian Penal Code (Act 
XLV of 1860). and sentenced him to four months* 
ligoious impiisonmenfc • Held, by the Higli Court, 
that the conviction was wrong. The accused 
having, under the circumstances of the cane, 
an honest suspicion that the cloth in the pos- 
session of the complainant was stolen property 
was justified in putting questions to the com- 
plainant, the answers to which might clear 
away his suspicions, and having received an- 
sw'cis which were not, in his opinion, satis- 
factory, he acted under a liondjide belief that 
he was legally justified in detaining what ho 
suspected to be stolen property. The putting of 
questions to the complainant not for the purpose 
of causing annoyance or from idle curiosity, but 
in order to clear up his suspicions, was an indica- 
tion of good faith, as definotl in s, 52 of the 
Indian Penal Code (Act XliV of 1860). He was 
therefore protected by s. 79 of the Code. Even 
though the act of the accused in detaining the 
cloth might not have been strictly justifiable by 
law,— -that is, even though there might not have 
been a complete basis of fact to justify a reason- 
able suspicion that the cloth was stolen property, 
—still the complainant had no right of private 
defence under s. 99 of the Code, as the accused 
was a public servant acting in good faith under 
colour of his office, and his act wms not one 
which caused the aliprehcnsion of <lea4h or of 
grievous hurt. The oomplainant was not justi- 
fied in refusing to allow the accuseti to inspect 
the cloth, in snatching it from his hands, and in 
scuffling with him. He was therefore legally 
arrested, under s fit, cl. 5 of the Criminal 
Procedure Code (Act Xof 1BB3), for obstructing 
a polioe-olllcer while acting in the execution of 
his duty. Bhawoo Jiva.ti i?. Muui Bayal. 

[1. U It 12 Bom. 377 




